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I. INTRODUCTION

Last night I saw upon the stair
A little man who wasn’t there
He wasn’t there again today

Oh, how I wish he’d go away . . .1

The Dormant Commerce Clause is the constitutional doctrine
that is not there, and it will not go away.  It has its origins in Article I,
Section 8, Clause 3 of the United States Commerce Clause, but it is
not there.  In Gibbons v. Ogden,2 the seminal commerce power case,3
Chief Justice John Marshall was the first to see it and also the first to
see that it was not there.  Marshall began his opinion with the consti-
tutional grant to the federal government of the right to regulate com-
merce, stating “[t]he words are, ‘Congress shall have power to regulate
commerce with foreign nations, and among the several States, and
with the Indian tribes.’”4  Marshall found that Congress had the enu-
merated commerce power to pass the Federal Coastal Act of 1793 that

† Professor of Law, Pepperdine University School of Law
1. Hughes Mearns, Antigonish, https://www.poets.org/poetsorg/poem/antigonish-

i-met-man-who-wasnt-there (last visited Mar. 19, 2019).
2. 22 U.S. 1 (1824).
3. According to a Westlaw search, the federal courts have cited Gibbons close to

2,462 times, over 300 by the Supreme Court, with the overwhelming majority regarding
the scope of federal enumerated power.  It is hard to imagine a more comprehensive
definition of federal commerce power than that found in Gibbons, stating “[t]he genius
and character of the whole government seem to be, that its action is to be applied to all
the external concerns of the nation, and to those internal concerns which affect the
States generally . . . .”  Gibbons v. Ogden, 22 U.S. 1, 195 (1824).

4. Gibbons, 22 U.S. at 189.  Congress’ power to regulate interstate and foreign
commerce is essentially the same. See Woodruff v. Parham, 75 U.S. 123, 139 (1868)
(where the Court viewed any Dormant Commerce Clause limits on state taxations as
the same for interstate commerce as for foreign commerce).  The Court in Woodruff
reasoned:

[i]f the court then meant to say that a tax levied on goods from a sister State
which was not levied on goods of a similar character produced within the State,
would be in conflict with the clause of the Constitution giving Congress the
right “to regulate commerce among the States,” as much as the tax on foreign
goods, then under consideration, was in conflict with the authority “to regulate
commerce with foreign nations,” we agree to the proposition.
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gave Gibbons a license to operate a steamboat between New York and
New Jersey, and that the federal license preempted the states’ grant
of a monopoly on such traffic to Ogden, a franchisee of the famed Liv-
ingston and Fulton.

Before concluding that the Supremacy Clause fully resolved the
case, Marshall was pulled towards the Dormant Commerce Clause, an
issue ultimately unnecessary to the case.5  It was contended, he said,
by Gibbons’ attorney6 that “as the word ‘to regulate’ implies in its na-
ture, full power over the thing to be regulated, it excludes, necessarily,
the action of all others that would perform the same operation on the
same thing.”7  In other words, because Congress had complete and to-
tal power to regulate interstate commerce, the states had none.8

Woodruff, 75 U.S. at 139. See also Thurlow v. Massachusetts, 46 U.S. 504, 578 (1847)
(opinion of Taney, C.J.), overruled in part on other grounds by Leisy v. Hardin, 135 U.S.
100 (1890) (deducing “[t]he power to regulate commerce among the several States is
granted to Congress in the same clause, and by the same words, as the power to regu-
late commerce with foreign nations, and is coextensive with it”).  If anything, the reach
of the Dormant Commerce Clause should be even greater with regard to foreign com-
merce since there are no competing interests of federalism as expressed in the Tenth
Amendment.

5. “This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the Authority
of the United States, shall be the supreme Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.” U.S. CONST. art. VI, cl. 2.

6. Marshall could not have overstated the degree of reliance on the Dormant Com-
merce Clause of Gibbons’ famed attorney Daniel Webster.  And it is an easy guess that
the legendary Daniel Webster’s emphasis on the doctrine was what lead Chief Justice
Marshall to mention it, even when he did not need to do so; Webster likely emphasized
the Dormant Commerce Clause because it was far from certain that the Federal Coastal
Act of 1793 actually preempted any state laws.  The Coastal Act seemed to be just the
process for registering vessels as being from the United States, as opposed to some other
country, and not an attempt to give any vessel a federal license.

7. Gibbons, 22 U.S. at 209.  In one sense, this zero-sum argument—that somehow
a state’s exercise of power over commerce subtracts from federal power—is a false argu-
ment.  The federal government can always exercise its power to its full extent and pre-
empt any inconsistent state power, just as it did in Gibbons.  The more tenable concern
is that the grant of power to Congress over commerce was intended to reflect the need
for uniformity of regulation from state to state without interstate rivalries.  The Court
in Cooley v. Board of Wardens expressed it this way:

Conflicts between the laws of neighboring states, and discriminations favorable
or adverse to commerce with particular foreign nations, might be created by
state laws regulating pilotage, deeply affecting that equality of commercial
rights, and that freedom from state interference, which those who formed the
Constitution were so anxious to secure, and which the experience of more than
half a century has taught us to value so highly.

Cooley v. Bd. of Wardens of Port of Phila., 53 U.S. 299, 317 (1851).
8. In the Federalist, Alexander Hamilton described Congress’ taxing power:
I mean the power of imposing taxes on all articles other than exports and im-
ports.  This, I contend, is manifestly a concurrent and coequal authority in the
United States and in the individual States.  There is plainly no expression in
the granting clause which makes that power EXCLUSIVE in the Union.

THE FEDERALIST NO. 32 (Alexander Hamilton).
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Under this argument, there was no need to find a Supremacy Clause
conflict between federal law and state law; the grant of commerce
power was so complete that the Constitution itself implicitly pre-
vented the states from regulating interstate commerce.9

The doctrine that Congress’ commerce power all by itself limits
the states’ power to regulate interstate commerce is called the Dor-
mant Commerce Clause,10 or sometimes the Negative Commerce

9. That the grant of power to Congress, even in the absence of federal regulation,
implies limits on state power seems to have been well accepted at the time of Marshall’s
reign and in the decades thereafter.  The contemporary arguments by lawyers of the day
seemed to cite the doctrine as settled law.  In one early case, Erie County, Pennsylvania
imposed a county tax on the position of a federal revenue officer.  The case involved a
tricky issue for the Court regarding intergovernmental immunities: whether federal
agents could be taxed by state and local governments and vice versa.  Of interest to this
article is the argument made by the attorney for the federal agent.  While it was only
the argument of one of the attorneys in the case, it does indicate that the notion of
implied limits on the states from the grant of power to Congress did have wide currency.
A power conferred upon Congress does not per se exclude the states from the same
power, unless it is exclusive by its nature.  So, the power of Congress to levy taxes does
not exclude the states from a similar power. See generally Gibbons, 22 U.S. 1.  The
Supreme Court provided:

The great principle of these implied limitations is that the states, in the exer-
cise of the high prerogative power of taxation, should not be permitted to reach
and control those measures necessary and proper for the execution of the pow-
ers vested by the Constitution in the government of the United States. This is
the ruling principle of all the cases.

Dobbins v. Comm’rs of Erie Cty., 41 U.S. 435, 441 (1842), overruled in part by Graves v.
N.Y. ex rel. O’Keefe, 306 U.S. 466 (1939), and North Dakota v. United States, 495 U.S.
423 (1990) (emphasis added).

The other side of the argument, that state power was not limited by any implicit
federal power, was made by the attorney for the slave owner in a fugitive slave case:
“The truth is, the power is one of police and internal regulation, as much as ferries,
turnpikes and health-laws; and in Gibbons v. Ogden we are told, that ‘no direct power is
granted over these objects to congress, and consequently, they remain subject to state
legislation.” Prigg v. Pennsylvania, 41 U.S. 539, 585-86 (1842) (citation omitted).  The
government in the same case also relied on Gibbons, arguing that there were three in-
stances of Congress having exclusive power: (1) an express grant, (2) power vested in
the central government and denied to the states, and (3) “[w]hen the exercise of a power
by the states would be contradictory and repugnant to the exercise of a rightful power
by the general government.” Id. at 596 (citation omitted).  The latter is a reference to
the implied limitations doctrine behind the Dormant Commerce Clause.  This is similar
to the argument made by the attorney for Louisiana in a case involving a state tax on
currency exchanges, including some doing business related to foreign commerce:

[W]here the subject is local, and not national, and ’is likely to be the best pro-
vided for, not by one system, or plan of regulations, but by as many as the
legislative discretion of the several states should deem applicable to the local
peculiarities’ of the several states, the doctrine of the exclusive power of Con-
gress cannot be maintained . . . .

Nathan v. Louisiana, 49 U.S. 73, 83 (1850) (citations omitted).
10. Chief Justice Marshall first used the word “dormant” to describe this aspect of

commerce power in Willson v. Black-Bird Creek Marsh Co., 27 U.S. 245, 252 (1829).  He
had also used the word “dormant” in Gibbons v. Ogden, 22 U.S. 1, 189, but not seem-
ingly as related to limits on state power.
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Clause,11 because any limits are not specifically stated but rather are
implied from the grant of power to Congress.  It is as though the Con-
stitution said: “Congress has the power to regulate interstate com-
merce; the states do not have the power to regulate interstate
commerce.”  It is telling that Marshall could not seem to maintain his
enthusiasm for the argument through a whole sentence.  He said
“[t]here is great force in this argument, and the Court is not satisfied
that it has been refuted.”12  In one sentence, Marshall compresses the
enthusiastic emotions of a first date with the reality of the second—
great force, not satisfied.  However, Marshall said no more about the
issue, turning immediately to the Supremacy Clause conflict between
Gibbons’ federal license and Ogden’s state monopoly.  In Gibbons, he

11. The Court uses the terms “negative” and “dormant” interchangeably. See Fort
Gratiot Sanitary Landfill, Inc. v. Michigan Dep’t of Nat. Res., 504 U.S. 353, 359 (1992)
(stating “[a]s we have long recognized, the “negative” or “dormant” aspect of the Com-
merce Clause prohibits States from “advanc[ing] their own commercial interests by cur-
tailing the movement of articles of commerce, either into or out of the state”). See also
John B. Sholley, The Negative Implications of the Commerce Clause, 3 U. CHI. L. REV.
556 (1931).

12. Gibbons, 22 U.S. at 209. A concurring opinion by Justice Johnson, claiming
Congress had the exclusive power to regulate commerce, was less restrained: “it follows,
that the power must be exclusive; it can reside but in one potentate; and hence, the
grant of this power carries with it the whole subject, leaving nothing for the State to act
upon.” Id. at 227 (Johnson, J., concurring).  In later cases, Justice Johnson’s opinion
was the one emphasized. See Robbins v. Shelby Cty. Taxing Dist., 120 U.S. 489, 493
(1887).  Justice Johnson was an early proponent of a textualist position for interpreting
the Constitution:

In attempts to construe the constitution, I have never found much benefit re-
sulting from the inquiry, whether the whole, or any part of it, is to be construed
strictly, or literally.  The simple, classical, precise, yet comprehensive lan-
guage, in which it is couched, leaves, at most, but very little latitude for con-
struction; and when its intent and meaning is discovered, nothing remains but
to execute the will of those who made it, in the best manner to effect the pur-
poses intended.

Gibbons, 22 U.S. at 223 (Johnson, J., concurring).  As a textualist, Justice Johnson was
also something of a philosopher, once stating “[o]ne half the doubts in life arise from the
defects of language . . . .” Id. at 232.  If ever a Supreme Court justice quote deserved to
be preserved on a t-shirt, it may be that of Justice Johnson.  Chief Justice Taney in a
later case strongly disagreed with Johnson’s commerce power views, establishing “it
appears to me to be very clear, that the mere grant of power to the general government
cannot, upon any just principles of construction, be construed to be an absolute prohibi-
tion to the exercise of any power over the same subject by the States.”  Thurlow v. Mas-
sachusetts (The License Cases), 46 U.S. 504, 579 (1847) (opinion of Taney, C.J.).  Taney
had his own constitutional interpretation of the Commerce Clause, stating:

[I]f it was intended to forbid the States from making any regulations of com-
merce, it is difficult to account for the omission to prohibit it, when that prohi-
bition has been so carefully and distinctly inserted in relation to other powers,
where the action of the State over the same subject was intended to be entirely
excluded.

Id.  I must admit that quoting an opinion of Chief Justice Taney, the author of the
reprehensible Dred Scott decision, feels a little like recommending a Kevin Spacey
movie.
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saw the issue, loved the issue, and then did not see it again until Will-
son v. Black-Bird Creek Marsh Co.13 when he seemed to ignore it.14

Marshall gave the Dormant Commerce Clause doctrine its name
in Black-Bird Creek, his most famous case other than Gibbons to raise
the dormant clause issue, but again he did not see the issue as control-
ling.  In Black-Bird Creek, Delaware authorized the Black-Bird Creek
Marsh Company to construct a dam across a navigable creek in order
to enhance the value of the adjoining property and to improve the
health of the nearby inhabitants.  The owner of a nearly 100-ton sloop,
who had been sued for damaging the dam, challenged the right of the
state to allow the dam to be built.15  Marshall framed the claim, stat-

13. 27 U.S. 245 (1829).
14. See generally Willson v. Black-Bird Creek Marsh Co., 27 U.S. 245 (1829).  After

Gibbons, Marshall did allude to the Dormant Commerce Clause in Brown v. Maryland,
25 U.S. 419 (1827), where it was an unnecessary and, at best, an alternative holding.
Chief Justice Marshall found that Maryland’s licensee fee of $50 on foreign imports of
various kinds of hard liquor was an invalid import tax on foreign commerce in violation
of the Import-Export Clause of Article I, Section 10, Clause 2.  Alternatively, Marshall
said that to uphold the state license fee on foreign commerce, although paid for by in-
state residents, “would obstruct the free course of a power given to Congress.  [The
Court could not] admit, that it may be used so as to obstruct or defeat the power to
regulate commerce.” Brown, 25 U.S. at 437.  The latter statement seems to clearly be a
reference to the Dormant Commerce Clause.  The Import-Export Clause provides that
“no State shall, without the consent of Congress, lay any imposts, or duties on imports
or exports, except what may be absolutely necessary for executing its inspection laws.”
Id.  The Court held that the item continued in foreign commerce until its original pack-
age was broken down, leading to the Original Package Doctrine.  Under the Original
Package Doctrine, goods imported into a particular state retained their immunity from
state taxes and regulations until the first sale or until the shipment was broken down
into smaller packages, at which time the imported goods would become a part of the
general mass of property within the state.  Chief Justice Taney concluded, in what is
called The License Cases, that foreign commerce in alcohol had lost its protection as
foreign commerce, saying: “[t]hese State laws act altogether upon the retail or domestic
traffic within their respective borders.  They act upon the article after it has passed the
line of foreign commerce, and become a part of the general mass of property in the
State.” Thurlow (The License Cases), 46 U.S. at 577 (opinion of Taney, C.J.), overruled
in part on other grounds by Leisy, 135 U.S. 100.  The Original Package Doctrine was
sometimes used in dormant interstate commerce cases, but its primary use was in for-
eign commerce and import-export cases. See, e.g., Cook v. Pennsylvania, 97 U.S. 566
(1878), Leisy, 135 U.S. 100.  The doctrine was largely rejected in Michelin Tire Corp. v.
Wages, which provided:

[T]he Court clearly implied that the prohibition would not apply to a state tax
that treated imported goods in their original packages no differently from the
“common mass of property in the country”; that is, treated it in a manner that
did not depend on the foreign origins of the goods.

Michelin Tire Corp. v. Wages, 423 U.S. 276, 298 (1976).
15. The Court in Gilman v. City of Philadelphia summarized the facts of the

Blackbird Creek:
Blackbird Creek extends from the Delaware River into the interior of the State
of Delaware.  The legislature of the State passed an act whereby the company
were “authorized and empowered to make and construct a good and sufficient
dam across said creek . . . .”  The company proceeded to erect a dam, whereby
the navigation of the creek was obstructed.  The defendant, being the owner of
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ing there were no federal laws restricting the building of the dam, and
thus the only constitutional restriction would flow from that, not that
implicit in the commerce clause.  “The repugnancy of the law of Dela-
ware to the constitution is placed entirely on its repugnancy to the
power to regulate commerce with foreign nations and among the sev-
eral states . . . .”16

Without explanation,17 he concluded that there was no implicit
dormant commerce limit in the case, establishing “[the Court did] not
think that the act empowering the Black-Bird Creek Marsh Company
to place a dam across the creek, can, under all the circumstances of
the case, be considered as repugnant to the power to regulate com-
merce in its dormant state . . . .”18

And thus, the Dormant Commerce Clause was born.  As the Court
said in 2018 in South Dakota v. Wayfair,19  “both a broad interpreta-
tion of interstate commerce and the concurrent regulatory power of
the States can be traced to Gibbons and Willson [v. Black-Bird
Creek].”20 Gibbons and Black-Bird Creek, despite neither actually re-
lying on the doctrine, are pretty much the sum of Marshall’s legacy as

a sloop of nearly a hundred tons, regularly enrolled and licensed under the
laws of the United States, broke and injured the dam.  The company brought
an action of trespass against him in the Supreme Court of Delaware.

Gilman v. City of Philadelphia, 70 U.S. 713, 727–28 (1865).
16. Black-Bird Creek, 27 U.S. at 252.
17. In an 1877 case upholding a dam across a navigable river authorized by the

state of Wisconsin, the Court found Black-Bird Creek on all fours, but did refer to Black-
Bird Creek as “much criticised [sic].”  Pound v. Turck, 95 U.S. 459, 463 (1877).  It is not
clear what this oblique reference to criticism refers to, but Marshall’s failure to try to
reconcile Black-Bird Creek with Gibbons would seem to invite criticism.

18. Black-Bird Creek, 27 U.S. at 252 (emphasis added).  It is worth noting in Black-
Bird Creek that Marshall raised and quickly rejected a Supremacy Clause issue, stating
“[i]f congress had passed any act which bore upon the case, . . . we should feel not much
difficulty in saying that a state law coming in conflict with such act would be void.  But
congress has passed no such act.” Id. at 252.  Willson had actually argued that his sloop
was registered and licensed under the same Federal Coastal Act of 1793 that Marshall
said preempted the state monopoly in Gibbons.  The Court likewise rejected a Dormant
Commerce Clause and Supremacy Clause claim in Smith v. Maryland, a case upholding
a Pennsylvania law that banned the taking of oysters in Philadelphia waters as applied
to an out-of-state vessel also licensed under the Federal Coastal Act of 1793, stating
“[o]ur opinion is, that so much of this law as appears by the record to have been applied
to this case by the court below, is not repugnant to the clause in the constitution of the
United States which confers on congress power to regulate commerce.”  Smith v. Mary-
land, 59 U.S. 71, 76 (1855).  The Court also disregarded the Supremacy Clause argu-
ment later in Gilman, where the Court said, as to Marshall’s silence on the Supremacy
Clause issue in Black-Bird Creek, “[a] distinct denial of its materiality would not have
been more significant.  It seems to have been deemed of too little consequence to require
notice.” Gilman, 70 U.S. at 728.

19. 138 S. Ct. 2080 (2018).
20. South Dakota v. Wayfair, Inc., 138 S. Ct. 2080, 2090 (2018).  The Court in

Wayfair reversed the long-held view that states under the Dormant Commerce Clause
could not impose sales or use taxes on companies that did not have a physical presence
within the state.  The pedantic might point out that only Gibbons involved both Con-
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to the doctrine, and they cut in different directions.  Gibbons said that
federal power was exclusive, and Black-Bird Creek said it did not
apply.

As the Wayfair Court summarized the Dormant Commerce
Clause test, the modern version of the Dormant Commerce Clause has
evolved into two major components.  Modern precedents rest upon two
primary principles that mark the boundaries of a State’s authority to
regulate interstate commerce.21  First, state regulations may not dis-
criminate against interstate commerce;22 and second, States may not
impose undue burdens on interstate commerce.  State laws that dis-
criminate against interstate commerce face “a virtually per se rule of
invalidity.”  State laws that “regulat[e] even-handedly to effectuate a
legitimate local public interest . . . will be upheld unless the burden
imposed on such commerce is clearly excessive in relation to the puta-
tive local benefits.”23

gress’ broad commerce power and the Dormant Commerce Clause.  The pedantic might
even emphasize “both.”

21. Congress’ power to regulate foreign commerce and interstate commerce both
have essentially the same Dormant Commerce Clause limits.  This article focuses pri-
marily on the Dormant Commerce Clause in the context of interstate commerce, but the
issue would be the same as for foreign commerce.  Congress’ power to regulate inter-
state and foreign commerce is essentially the same. See Woodruff, 75 U.S. at 139
(where the Court viewed any Dormant Commerce Clause limits on state taxing power
as the same for interstate commerce as for foreign commerce, reasoning “[i]f the court
then meant to say that a tax levied on goods from a sister State which was not levied on
goods of a similar character produced within the State, would be in conflict with the
clause of the Constitution giving Congress the right ‘to regulate commerce among the
States,’ as much as the tax on foreign goods, then under consideration, was in conflict
with the authority ‘to regulate commerce with foreign nations,’ we agree to the proposi-
tion”). See also Thurlow, 46 U.S. at 578 (opinion of Taney, C.J.), overruled in part on
other grounds by Leisy, 135 U.S. 100 (deducing “[t]he power to regulate commerce
among the several States is granted to Congress in the same clause, and by the same
words, as the power to regulate commerce with foreign nations, and is coextensive with
it”).

22. See United Haulers Ass’n, Inc. v. Oneida-Herkimer Solid Waste Mgmt. Auth.,
550 U.S. 330, 338–39 (2007) (citations omitted) (internal quotations omitted) (providing
“[t]o determine whether a law violates this so-called ‘dormant’ aspect of the Commerce
Clause, we first ask whether it discriminates on its face against interstate commerce; In
this context, ‘discrimination’ simply means differential treatment of in-state and out-of-
state economic interests that benefits the former and burdens the latter”).  The Court in
United Haulers concluded that a law favoring a public waste disposal facility over pri-
vate facilities did not violate the Dormant Commerce Clause.

23. Wayfair, 138 S. Ct. at 2090–91 (citations omitted).  Professors Goldsmith and
Sykes frame the modern test this way:

The dormant Commerce Clause’s central prohibition is on protectionist state
legislation that discriminates against out-of-staters.  If a state law discrimi-
nates against out-of-staters, it is subject to “the strictest scrutiny of any pur-
ported legitimate local purpose and of the absence of nondiscriminatory
alternatives.” Discriminatory state regulations rarely satisfy this standard. A
second dormant Commerce Clause test applies when a state law is nondiscrimi-
natory on its face but nonetheless impinges on interstate commerce.  In this
context the Court applies a balancing test: “Where the statute regulates even-
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The rules seem easily enough stated.  First, state and local laws24

that discriminate against interstate commerce are virtually per se in-
valid.  Second, a balancing test is used to determine if even-handed
laws impose an unreasonable burden.

One of the most interesting aspects of Wayfair’s summary of the
Dormant Commerce Clause test is that it leaves out any mention of
the direct/indirect portion of the test.  Compare that with the common
statement25 of the balancing test found in Pike v. Bruce Church, Inc.:

Where the statute regulates even-handedly to effectuate a le-
gitimate local public interest, and its effects on interstate
commerce are only incidental, it will be upheld unless the
burden imposed on such commerce is clearly excessive in re-
lation to the putative local benefits.  If a legitimate local pur-
pose is found, then the question becomes one of degree.  And
the extent of the burden that will be tolerated will of course
depend on the nature of the local interest involved, and on
whether it could be promoted as well with a lesser impact on
interstate activities.  Occasionally the Court has candidly un-
dertaken a balancing approach in resolving these issues, but
more frequently it has spoken in terms of ‘direct’ and ‘indirect’
effects and burdens.26

Marshall’s rationale for the Dormant Commerce Clause was mod-
ified, if not rejected, by Cooley v. Board of Wardens.27 Cooley empha-
sized that some subjects needed uniformity while other subjects
needed diversity.  This concept was called the Subject Test or the Doc-
trine of Selective Exclusivity.28

handedly to effectuate a legitimate local public interest, and its effects on inter-
state commerce are only incidental, it will be upheld unless the burden
imposed on such commerce is clearly excessive in relation to the putative local
benefits.”

Jack L. Goldsmith & Alan O. Sykes, The Internet and the Dormant Commerce Clause,
110 YALE L.J. 785, 788–89 (2001) (citations omitted).

24. The Dormant Commerce Clause rules apply both to state laws and the laws of
cities and counties, the political subdivisions of states. See generally Dean Milk Co. v.
Madison, 340 U.S. 349 (1951).

25. JONATHAN VARAT & VIKRAM D. AMAR, CONSTITUTIONAL LAW, CASES AND MATERI-

ALS 249 (15th ed. 2017).
26. Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970) (citations omitted) (em-

phasis added).  In Pike, the Court found Arizona’s requirement that cantaloupe grown
in Arizona had to be packed in Arizona to be an undue burden on interstate commerce.

27. 53 U.S. 299 (1851).
28. James Clark Distilling Co. v. Western Maryland Railway Co. provides a concise

statement of the Cooley test:
It is settled, says the argument, that interstate commerce is divided into two
great classes, one embracing subjects which do not exact uniformity, and
which, although subject to the regulation of Congress, are, in the absence of
such regulation, subject to the control of the several, and the other embracing
subjects which do require uniformity, and which, in the absence of regulation
by Congress, remain free from all state control.
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Gibbons, Black-Bird Creek, and Cooley all mulled about for over a
hundred years before the Court, in 1945, in Southern Pacific v. Ari-
zona,29 citing both Black-Bird Creek and Cooley, summarized what it
viewed as the then current state of the Dormant Commerce Clause.
The Court stated that “[a]lthough the commerce clause conferred on
the national government power to regulate commerce, its possession of
the power does not exclude all state power of regulation.”30  The Court
continued:

Ever since Willson v. Black-Bird Creek Marsh Co., and Coo-
ley v. Board of Wardens, it has been recognized that, in the
absence of conflicting legislation by Congress, there is a resid-
uum of power in the state to make laws governing matters of
local concern which nevertheless in some measure affect in-
terstate commerce or even, to some extent, regulate it.31

The Court in Southern Pacific undertook a straightforward bal-
ancing of competing interests between the harm to interstate com-
merce and the importance of the state interest.32 Southern Pacific
largely replaced Cooley’s Subject Test for a more sophisticated balanc-
ing of competing interests approach.33

 James Clark Distilling Co. v. W. Md. Ry. Co., 242 U.S. 311, 327 (1917) (citations omit-
ted).  The case upheld the power of Congress to permit state burdens on commerce that
would otherwise be in violation of the Dormant Commerce Clause.

29. 325 U.S. 761 (1945).
30. S. Pac. Co. v. Arizona, 325 U.S. 761, 766 (1945).
31. S. Pac. Co, 325 U.S. at 766-67.  The Court in 1938, in South Carolina State

Highway Department v. Barnwell Bros., also upheld a state regulation of interstate
highways that it acknowledged “involve[d] a burden on interstate commerce.” 303 U.S.
177, 189 (1938).  But as developed later in this article, the Court in Barnwell applied a
rational basis test in upholding the non-discriminatory burden on local highways.
Barnwell Bros., 303 U.S. at 192.

32. S. Pac. Co., 325 U.S. at 770 (noting the Court’s reference to “the relative
weights of the state and national interests involved”).  Professor Regan prefers to em-
phasize Pike as the beginning of the balancing test, reasoning “[t]he Court announced a
balancing test for dormant commerce clause cases in Pike v. Bruce Church, Inc. in 1970,
and the Court has repeated the Pike test in virtually every dormant commerce clause
case since.” Donald H. Regan, Siamese Essays: (I) CTS Corp. v. Dynamics Corp. of
America and Dormant Commerce Clause Doctrine; (II) Extraterritorial State Legisla-
tion, 85 MICH. L. REV. 1865, 1866–67 (1987). But see Brannon P. Denning, Reconstruct-
ing the Dormant Commerce Clause Doctrine, 50 WM. & MARY L. REV. 417, 516 n.8 (2008)
(internal citations omitted) (providing “[t]he test is now known eponymously as the
“Pike balancing” test, though balancing was employed by the Court prior to Pike”).

33. It might be noted that Justice Scalia and Justice Thomas do not agree with the
Southern Pacific balancing test, but a full discussion of that is better left to a discussion
of the modern application of the test.  Justice Scalia limited the Dormant Commerce
Clause to state laws that discriminate against interstate commerce or those that pose
the risk of inconsistent regulations by other states, but as for “whether the burden on
commerce imposed by a state statute ‘is clearly excessive in relation to the putative local
benefits,’ such an inquiry is ill suited to the judicial function and should be undertaken
rarely if at all.”  CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69, 94–95 (1987) (Scalia,
J., concurring).  Justice Thomas makes up for a lack of nuance with conciseness, ex-
plaining “[t]he negative Commerce Clause has no basis in the text of the Constitution,
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As the Court put it in Wayfair, “[t]hough considerable uncertain-
ties were yet to be overcome, these precedents [Gibbons, Black-Bird
Creek, and Cooley] still laid the groundwork for the analytical frame-
work that now prevails for Commerce Clause cases.”34  This Article
will try to provide some light to those over 100 years of “considerable
uncertainties” between Cooley and Southern Pacific, a period of time
when the Court, among other developments, tried to reconcile Gib-
bons’ exclusivity and Cooley’s selective exclusivity views of the Dor-
mant Commerce Clause.35  The modern application of the Dormant
Commerce Clause test will be saved for another time.

II. BACKGROUND

A. COOLEY V. BOARD OF WARDENS: THE DOCTRINE OF SELECTIVE

EXCLUSIVITY

It is an oddity of constitutional law that before any single opinion
of the United States Supreme Court actually applied the Marshall
view of the Dormant Commerce Clause, the Court adopted a different
approach in the seminal case of Cooley v. Board of Wardens.36  Mar-

makes little sense, and has proved virtually unworkable in application.” Camps New-
found/Owatonna, Inc. v. Harrison, 520 U.S. 564, 610 (1997) (Thomas, J., dissenting).
Justice Scalia has the support of Professor Regan who writes, “[t]he claim I am most
concerned to establish is my claim that in this area the Court is concerned and should
be concerned only with preventing purposeful protectionism.” Donald H. Regan, The
Supreme Court and State Protectionism: Making Sense of the Dormant Commerce
Clause, 84 MICH. L. REV. 1091, 1093 (1986).  Justice Scalia in one short sentence offers
the highest of praise for Professor Regan, saying “[i]f he is not correct, he ought to be.”
CTS Corp., 481 U.S. at 95 (Scalia, J., dissenting).  Professor Regan returns the favor by
praising what he calls Justice Scalia’s “pointed nonconcurrence” in CTS Corp.  Regan,
supra note 33, at 1867.  Professor Denning argues that the Dormant Commerce Clause
is in its waning days, reasoning “[u]nder the Roberts Court, only Justices Kennedy and
Alito seem willing to enforce the DCCD wholeheartedly.”  Brannon P. Denning, Extra-
territoriality and the Dormant Commerce Clause: A Doctrinal Post-Mortem, 73 LA. L.
REV. 979, 1005 (2013).

34. Wayfair, 138 S. Ct. at 2090 (emphasis added).
35. A Westlaw search reveals at least one and as many as four Supreme Court

cases involving Dormant Commerce Clause issues in every year from 1875 to 1904, ex-
cept for 1882, 1884, 1893, and 1902.  It was only after 1904 that the Court went as long
as two years between Dormant Commerce Clause cases and after 1913 that it went as
long as three years, and only after 1926 more than three years.

36. 53 U.S. 299 (1851).  That Cooley was an important case cannot be doubted.
Lawrence Lessig, Translating Federalism: United States v. Lopez, 1995 SUP. CT. REV.
125, 159 (1995) (stating “[t]he Cooley test was destined to become one of the most signif-
icant readings of the dormant Commerce Clause”).  But the importance of Cooley can be
overstated.  Bach v. Trident Steamship Co., 920 F.2d 322, 328 (5th Cir. 1991), cert.
granted, judgment vacated sub nom. Bach v. Trident S.S. Co., 500 U.S. 949 (1991)
(Brown, J., dissenting) (citing “the really landmark case of Cooley v. Board of War-
dens—a case which resurrects vivid recollections in every lawyer, teacher, and judge as
students of constitutional law . . .”).  Professor Eule marks The Passenger Cases, 48 U.S
283 (1849), as the first case striking a law down based on the Dormant Commerce
Clause.  Eule, supra note 27, at 485. The Passenger Cases were a consolidation of a
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shall said that the grant of power to Congress to regulate interstate
commerce implicitly prevented states from doing so, and Cooley in-
volved interstate commerce within Congress’ commerce power.37  The
Cooley Court saw the issue as more nuanced than Marshall’s exclusiv-
ity view.  The Court accepted the validity of the Dormant Commerce
Clause doctrine, but not Marshall’s suggestion in Gibbons v. Ogden38

that there was some absolute prohibition on a state’s ability to regu-
late interstate commerce.39  In Cooley, the Court reasoned that Con-
gress’ power over interstate commerce was conclusive as to only those
subjects of interstate commerce needing the uniformity of federal reg-
ulation.40  As to other subjects in interstate commerce that did not
need the uniformity of regulation and might, in fact, need diversity of
regulation, those subjects could be regulated concurrently by either
the state or the federal government.41

Boston, Massachusetts and a New York State case involving a tax on persons traveling
into a state from other states and foreign countries.  Eight of the justices wrote a differ-
ent opinion, and there is no one coherent approach, but the majority of the justices did
find the tax inconsistent with the Dormant Commerce Clause.  Justice McLean, the
most senior justice and writing the first opinion, was firmly in Marshalls’ camp, stating
“I am brought to the conclusion, that the power ‘to regulate commerce with foreign na-
tions, and among the several States,’ by the Constitution, is exclusively vested in Con-
gress.” The Passenger Cases, 48 U.S. at 400 (opinion of McLean, J.).

37. “That the power to regulate commerce includes the regulation of navigation, we
consider settled.” Cooley v. Bd. of Wardens, 53 U.S. 299, 315 (1851).  And this power
included the ability to regulate pilots, “that a regulation of pilots is a regulation of com-
merce, within the grant to Congress of the commercial power contained in [Article I,
Section 8, Clause 3].”  Cooley, 53 U.S. at 317.

38. 22 U.S. 1 (1824).
39. Of course, Marshall himself in Black-Bird Creek had not always found the doc-

trine controlling.  Justice McLean in The Passenger Cases reluctantly acknowledged
this, stating “[i]t must be admitted that the language of the eminent chief justice who
wrote the opinion [in Black-Bird Creek] is less guarded than his opinions generally were
on constitutional questions.”  The Passenger Cases, 48 U.S. 283, 397 (1849) (citations
omitted) (opinion of Mclean, J.).  Justice McLean explained the Black-Bird Creek case
just did not involve very much interstate commerce, which is probably as good an expla-
nation as any.

40. See Mobile Cty. v. Kimball, 102 U.S. 691, 697 (1880) (establishing “it is a mat-
ter of public history that the object of vesting in Congress the power to regulate com-
merce with foreign nations and among the States was to insure uniformity of regulation
against conflicting and discriminating State legislation”).

41. In California v. Thompson, the Court addressed the issue of local commerce
being regulated by the Dormant Commerce Clause, providing:

Ever since Willson v. Black-Bird Creek Marsh Co. and Cooley v. Board of Port
Wardens, it has been recognized that there are matters of local concern, the
regulation of which unavoidably involves some regulation of interstate com-
merce, but which because of their local character and their number and diver-
sity may never be adequately dealt with by Congress. Because of their local
character, also, there is wide scope for local regulation without impairing the
uniformity of control of the national commerce in matters of national concern
and without materially obstructing the free flow of commerce which were the
principal objects sought to be secured by the Commerce Clause.
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Steamboat traffic between New York and New Jersey might, for
example, need uniformity of regulation while any interstate commerce
on the mosquito-ridden miserable little Black-Bird Creek would be
subject to concurrent state and federal regulation.  If both the state
and the federal government regulated a subject needing diversity, the
subject would have to obey both unless there was a conflict, in which
case, under the Supremacy Clause, the federal law would preempt any
inconsistent state law.

In Cooley, the Port of Philadelphia required that interstate barges
using the port take on a Philadelphia-based pilot to guide the boat into
and out of the port, subjecting those who did not do so to a substantial
pilotage fee.42  Among other arguments43 against the local pilotage
law was that it was contrary to Congress’ power to regulate interstate
commerce.  The alleged purpose of the law was to require a pilot famil-
iar with the intricacies of the Port of Philadelphia guide the barge into

California v. Thompson, 313 U.S. 109, 113 (1941) (citations omitted).  Building on
Thompson, the Court took a broad view of state power to regulate local matters affecting
interstate commerce in Duckworth v. Arkansas, explaining:

While the commerce clause has been interpreted as reserving to Congress the
power to regulate interstate commerce in matters of national importance, that
has never been deemed to exclude the states from regulating matters primarily
of local concern with respect to which Congress has not exercised its power,
even though the regulation has some effect on interstate commerce.

Duckworth v. Arkansas, 314 U.S. 390, 394 (1941).  Justice Jackson, though concurring,
objected to the “unwise extension of state power over interstate commerce.” Duckworth,
314 U.S. at 397 (Jackson, J., concurring).

42. The Court did not seem to think it relevant that the fees collected under the
sanctions for not having a local pilot were set aside for “the use of the society for the
relief of distressed and decayed pilots, their widows and children.” Cooley, 53 U.S. at
313.

43. The Court rejected the claims that the pilotage requirements and the sanctions
for not obeying them were imposts and duties in violation of Article I, Section 10, Clause
2 of the United States Constitution or a tonnage charge in violation of Clause 3 of the
same section.  The Court said that it was well understood by the Framers of the Consti-
tution that “[i]mposts and duties on imports, exports, and tonnage were then known to
the commerce of a civilized world to be as distinct from fees and charges for pilotage
. . . .” Id. at 314.  The purpose of the ban on duties and imposts and on imports and
exports was to prevent the favoring of one state over another.  The Court noted that
ships carrying coal were exempted from the Philadelphia pilotage rules, a commodity
important to Pennsylvania, but the Court did not consider that to be favoritism to Penn-
sylvania over other states. The Court also said that a congressional law passed in 1789,
permitting states to pass pilotage laws did not violate one of the constitutional tonnage
limits on federal power found in Article I, Section 9, which prevents Congress from giv-
ing any favorable preference as to duties “to the ports of one state over those of an-
other.”  U.S. CONST. art. I, § 9, cl. 5.  In Cooley, the Court said that no duties were
involved in the case. Cooley, 53 U.S. at 315.  In a later case, the Court in Keokuk North-
ern Line Packet Co. v. Keokuk, 95 U.S. 80, 87-88 (1877), held that city wharfage fees
proportional to tonnage were permissible charges “for services rendered or for conve-
niences furnished to vessels in port, which are facilities to commerce rather than hin-
drances to its freedom . . .” and were not in violation of the tonnage prohibition or the
Dormant Commerce Clause.
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port.44  Congress seemed to acknowledge that various ports through-
out the United States needed diversity of regulation.  The very first
Congress in 1789 provided “[t]hat all pilots in the bays, inlets, rivers,
harbors, and ports of the United States shall continue to be regulated
in conformity with the existing laws of the states.”45  The fact that
Congress allowed for such laws did not at the time diminish the con-
stitutional issue.46  If, as Marshall said, the Commerce Clause in the
Constitution all by itself prevented states from regulating interstate
commerce, then Congress by passing legislation could not change the
constitutional limitation.47

The Cooley Court confronted the issue head-on:  Did the grant of
commerce power to Congress “per se deprive the states of all power to
regulate pilots”?48  Ignoring the dicta in Gibbons,49 the Court thought
that it was writing on a clean slate.  “The question has never been
decided by this court,” it said, nor has any such case “come before this
court.”50  The Court said that there were no express exclusions of state
power in the Constitution51 nor was the grant of power so all-encom-
passing that by implication state power was excluded.  For example,
the Court said, the Commerce Clause did nothing similar to Article I,
Section 8, Clause 17, which gives Congress the power “[t]o exercise
exclusive Legislation”52 as to the federal seat of government, which

44. Even if this were in fact the purpose of the law, it would also have been a full-
employment benefit to Philadelphia-based pilots.  But the Court pays no more attention
to this possibility than it did for the exception for barges carrying coal, an exception
important to in-state interests.  It is not uncommon for a state to make exceptions to a
law regulating interstate commerce to lessen the burden on local commerce.  In Kassel
v. Consolidated Freightways Corp. of Delaware, Iowa barred the transportation in-state
of oversized mobile homes unless “moved from a point within Iowa or delivered for an
Iowa resident,” which the Court called a “parochial restriction.” Kassel v. Consol.
Freightways Corp. of Delaware, 450 U.S. 662, 666 (1981).

45. Cooley, 53 U.S. at 317.
46. Id. at 318.  “If the Constitution excluded the states from making any law regu-

lating commerce, certainly Congress cannot re-grant, or in any manner re-convey to the
states that power.” Id.

47. In a much later development, the Court reasoned that Congress could permit
state regulations on interstate commerce without violating the Constitution. See Wil-
kerson v. Rahrer, 140 U.S. 545, 562, (1891).

48. Cooley, 53 U.S. at 318.  The Court is clearly referring to pilots like those in the
case working in interstate commerce.

49. Cooley cited to “Wilson [sic] v. Blackbird Creek Co.” but not to Gibbons. Id. at
319. Black-Bird Creek supported Cooley’s point that absent federal regulation, states
could regulate a subject in interstate commerce.

50. Id. at 318.  Cooley did not involve any preemption issues as in Gibbons and
Black-Bird Creek.

51. Article I, Section 10 has a comprehensive list of things that states cannot do, no
one of which disqualifies the states from regulating interstate commerce.  The most fa-
mous of these prohibitions is the Contract Clause, establishing that “[n]o state shall . . .
impair obligations of Contract.” U.S. CONST. art. I, § 10, cl. 1.

52. U.S. CONST. art. I, § 8, cl. 17.  The Court does not mention Article 1, Section 8,
Clause 4, which more explicitly grants power to pass uniform laws as to naturalization
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necessarily excluded the states from regulating Washington D.C.53

On the other hand, commerce power was not like taxing power that all
conceded could be jointly exercised by both the central government
and the states.54  Commerce power came somewhere in between, with
some subjects of the power needing uniformity, and thus exclusive
regulation by Congress, and some needing the diversity of state regu-
lation, and thus subject to concurrent regulation by both Congress and
the states:

Now the power to regulate commerce, embraces a vast field,
containing not only many, but exceedingly various subjects,
quite unlike in their nature; some imperatively demanding a
single uniform rule, operating equally on the commerce of the
United States in every port; and some, like the subject now in
question, as imperatively demanding that diversity, which
alone can meet the local necessities of navigation . . . .
Whatever subjects of this power are in their nature national,
or admit only of one uniform system, or plan of regulation,
may justly be said to be of such a nature as to require exclu-
sive legislation by Congress.55

and bankruptcy.  The Cooley Court may allude to this where it denotes that”[w]hatever
subjects of this power are in their nature national, or admit only of one uniform system,
or plan of regulation, may justly be said to be of such a nature as to require exclusive
legislation by Congress.” Cooley, 53 U.S. at 319.

53. Pursuant to the power given to Congress to create a seat of federal government,
Washington D.C. became the permanent seat of government beginning in 1800.

54. Cooley, 53 U.S. at 318 (citing THE FEDERALIST NO. 32 (Alexander Hamilton)).
55. Id. at 319.  The Court concluded that the pilotage laws did not need uniformity

of regulation and thus did not exclude state regulation.  The Lighthouse Act of 1789 was
evidence of the need for diversity, providing:

that until Congress should find it necessary to exert its power, it should be left
to the legislation of the states; that it is local and not national; that it is likely
to be the best provided for, not by one system, or plan of regulations, but by as
many as the legislative discretion of the several states should deem applicable
to the local peculiarities of the ports within their limits.

Id.  In an 1861 case, the Court did not feel that Cooley applied, but the Court was con-
cise in summarizing Cooley:

The counsel for the appellees has invoked the authority of Cooley v. The Board
of Wardens of Philadelphia, in which a majority of this court held that, upon
certain subjects affecting commerce as placed under the guardianship of the
Constitution of the United States, the States may pass laws which will be oper-
ative till Congress shall see fit to annul them.

Conway v. Taylor’s Ex’r, 66 U.S. 603, 635 (1861) (citations omitted).  But the Court in
1875, emphasized the other part of Cooley:

[T]here are powers, which, from their nature, are exclusive in Congress; and, in
the case of Cooly [sic] v. The Board of Wardens, it was said, that ’whatever
subjects of this power are in their nature national, or admit of one uniform
system or plan of regulation, may justly be said to be of such a nature as to
require exclusive legislation by Congress.’  A regulation that imposes onerous,
perhaps impossible, conditions on those engaged in active commerce with for-
eign nations must of necessity be national in its character.

Henderson v. Mayor of New York, 92 U.S. 259, 272–73 (1875).  In Henderson, the Court
found that a New York State law requiring that a vessel carrying foreign passengers
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And from that logic, the Subject Test or the Doctrine of Selective
Exclusivity was born.  Subjects of interstate commerce needing uni-
formity of regulation could only be regulated by Congress.56  Those
subjects needing diversity of regulation could be regulated by states
and local governments, conditional only to Congress passing laws,
which preempted state and local laws.57

B. DUELING DOCTRINES

Marshall’s dicta in Gibbons v. Ogden58 that Congress’ power over
commerce was exclusive, his finding in Willson v. Black-Bird Creek
Marsh Co.59 that the Dormant Commerce Clause did not prevent Del-
aware’s allowing a dam on an interstate tributary, and Cooley v.
Board of Wardens’60 emphasis on subjects needing uniformity versus
subjects needing diversity were not in absolute conflict. In Gibbons,

post a bond of $300 on each passenger to prevent them becoming a public ward violated
Dormant Commerce Clause principles.  Paying a $1.50 fee per passenger was an alter-
native.  The Court thought that the onerous bond option was just an end around its ban
on passenger fees on foreign travelers in. See generally The Passenger Cases, 48 U.S
283 (1849).

56. An 1876 Supreme Court case stated the national interest at stake:
The commerce clauses of the Constitution had their origin in a wise and salu-
tary policy. They give to Congress the entire control of the foreign and inter-
state commerce of the country. They were intended to secure harmony and uni-
formity in the regulations by which they should be governed. Wherever such
commerce goes, the power of the nation accompanies it, ready and competent,
as far as possible, to promote its prosperity and redress the wrongs and evils to
which it may be subjected.

Inman S.S. Co. v. Tinker, 94 U.S. 238, 245 (1876) (striking down a New York State fee
on foreign vessels as an unconstitutional tonnage fee).

57. Some 20 years after Cooley in a less famous pilotage case decided by the Su-
preme Court, New York State required vessels entering the port of New York to pay a
“half-pilotage” fee of $23, which in the case was not paid.  Ex parte McNiel, 80 U.S. 236
(1871).  McNiel intervened, claiming that the law authorizing the pilotage fees “is in
conflict with the power of Congress to regulate commerce, and is therefore void.” Id. at
238.  The Court found it unquestionable “that pilot regulations are regulations of com-
merce.” Id.  Following Cooley, the Court said that some regulations of commerce “must,
from the nature of things, be uniform throughout the country.”  But, it said, “Others
may well vary with the varying circumstances of different localities.”  It found the New
York Pilotage laws to be in the latter category and valid “until Congress shall supersede
them,” in which case the federal law was supreme. Id. at 240.  As an aside, the Court
traced pilotage laws back in history to Roman times.  In Cooley, the Court seemed to
allude to this: “Numerous laws of this kind are cited in the learned argument of the
counsel for the defendant in error; and their fitness, as a part of the system of pilotage,
in many places, may be inferred from their existence in so many different states and
countries.” Cooley, 53 U.S. at 312.  In a paean to the pilot, the McNiel Court said: “A
pilot is as much a part of the commercial marine as the hull of the ship and the helm by
which it is guided” and that “the service in which they are engaged is one of great im-
portance to the public.  It is frequently full of hardship, and sometimes of peril; night
and day, in winter and summer, in tempest and calm . . . .” McNiel, 80 U.S. at 238-39.

58. 22 U.S. 1 (1824).
59. 27 U.S. 245 (1829).
60. 53 U.S. 299 (1851).
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Marshall had strongly indicated that states could not regulate inter-
state commerce at all, but in Black-Bird Creek, he allowed the state to
regulate an interstate stream. In some cases Black-Bird Creek’s ex-
ception to Gibbons’ exclusivity and Cooley’s selective exclusivity could,
if not be reconciled, at least lead to the same results.

Gilman v. City of Philadelphia61 was the first case after Cooley to
attempt to confront any inconsistency between Cooley and Marshall’s
view in Gibbons and Black-Bird Creek.  The Court found that, pursu-
ant to state authorization, Philadelphia planned to build another
bridge across the Schuylkill River, a river to the west of Philadelphia.
The bridge joined two halves of the city and was totally within the
state of Pennsylvania.  An injunction against the erection of the bridge
was sought by Gilman, a resident of New Hampshire, because the
bridge impacted his wharfs on the Schuylkill River that were used to
transport coal down the Schuylkill into interstate markets via the
much larger Delaware River.  It was conceded that the new bridge
would impact some vessels with masts and thus decrease the value of
Gilman’s property.  The issue was clearly framed: the bridge was im-
portant in connecting the rapidly expanding part of Philadelphia on
the west of the Schuylkill with the older part of Philadelphia in the
east, but in so doing it would impact the interstate transport of coal to
a substantial degree.  To state it in another way, on the one hand the
bridge was well within the state’s police powers, but on the other hand
it impacted interstate commerce.  The operative provisions of the Con-
stitution were set out side by side by the Court: Congress had the
power to regulate interstate commerce, the federal constitution and
laws were supreme over state laws, but powers not delegated to the
federal government were reserved to the states.

The arguments from Gibbons were laid out: protecting the inter-
state coal business, including that totally within the state of Penn-
sylvania was clearly within federal power as defined by Gibbons,
which provided “[w]herever ‘commerce among the States’ goes, the
power of the nation, as represented in this court, goes with it to pro-
tect and enforce its rights.”62  But in Gibbons, Marshall conceded that
states could regulate the internal commerce of the state, including
“turnpike roads [and] ferries.”63  Bridges, the Court said, were essen-
tially the same as ferries and well within state power.

The Gilman Court then turned to a paraphrase of Cooley’s subject
test:

61. 70 U.S. 713 (1865).
62. Gilman v. City of Philadelphia, 70 U.S. 713, 725 (1865) (quoting Gibbons v.

Ogden, 22 U.S. 1 (1824)).
63. Gilman, 70 U.S. at 726.
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The power to regulate commerce covers a wide field, and em-
braces a great variety of subjects.  Some of these subjects call
for uniform rules and national legislation; others can be best
regulated by rules and provisions suggested by the varying
circumstances of different localities, and limited in their oper-
ation to such localities respectively.  To this extent the power
to regulate commerce may be exercised by the States.64

The Court continued, “[w]hether the power in any given case is
vested exclusively in the General Government depends upon the na-
ture of the subject to be regulated.”  Pilot laws, it continued, are a
state regulation of commerce, but “if a State enact [sic] them in good
faith, and not covertly for another purpose,”65 they are not contrary to
the Dormant Commerce Clause.  The Gilman Court gave the Cooley
analysis without the Court actually applying it to the Philadelphia
bridge issue.  The Court ultimately pivoted back to Marshall.  Without
deciding whether Gibbons or Cooley applied, the Court seemed to find
that the Black-Bird Creek case fell in the overlapping parts of both
cases much like common elements in a Venn Diagram.66

With Cooley at least inconclusive, if not supportive, as to state
power and Gibbons supporting both sides of the dispute, the Gilman
Court turned to Black-Bird Creek to break the tie.  There Marshall
had found that the state of Delaware had the right to authorize the
Black Bird Creek Company to build a dam preventing Black-Bird
Creek from running into the same Delaware River going past Phila-

64. Id. at 726-27 (citing Cooley v. Bd. of Wardens, 53 U.S. 299 (1851)).
65. Id. at 727.  The fact that state laws regulating a subject otherwise within fed-

eral law might be invalid because of improper motives was a new twist not developed by
the Court. Id.

66. Emily Christensen, Venn Diagram Symbols Explained, LUCIDCHART (July 18,
2017), https://www.lucidchart.com/blog/venn-diagram-symbols-explained.  With apolo-
gies, all I know about Venn Diagrams comes from the Seth Myers Late Night show.
Meyers introduced one of those “completely original comedy pieces,” “Venn Diagrams.”
The new segment utilizes the graphic representation of two seemingly different groups,
which when merge, reveal a similarity.  For example, “Russia” and the “The NBA” form
to reveal “Places that are more gay friendly than Arizona,” Meyers demonstrated. Late
Night with Seth Meyers (NBC television broadcast Feb. 24, 2014), https://www.thewrap
.com/seth-meyers-rips-jimmy-fallons-thank-notes-introduces-venn-diagrams-segment-
video/.  This overlap between Cooley and Black-Bird Creek is recognized in Pound v.
Turck:

[T]here are some which by their essential nature are exclusive in Congress, and
which the States can exercise under no circumstances; while there are others
which from their nature may be exercised by the States until Congress shall
see proper to cover the same ground by such legislation as that body may deem
appropriate to the subject.  Of this class are pilotage and other port regula-
tions, Cooly [sic]; bridges across navigable streams, Gilman; and, as specially
applicable to the case before us, to erect dams across navigable streams,
Blackbird Creek Marsh Co. [sic].

Pound v. Turck, 95 U.S. 459, 462–63 (1877).  The case lists Cooley and Black-Bird Creek
as common examples of interstate commerce subjects that can be concurrently regu-
lated by the states.
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delphia and that Willson was liable for his runaway sloop damaging
the dam.  Without attempting to reconcile Black-Bird Creek with Gib-
bons, Marshall had said the only issue was whether the dam was con-
trary to the Dormant Commerce Clause. Gilman quoted Marshall in
Black-Bird Creek, providing:

We do not think that the act empowering the Blackbird Creek
Marsh Company to place a dam across the creek can, under
all the circumstances of the case, be considered as repugnant
to the power to regulate commerce in its dormant state, or as
being in conflict with any law passed on the subject.67

And that was enough for the Gilman Court, noting:
Th[e] opinion came from the same ‘expounder of the Constitu-
tion’ who delivered the earlier and more elaborate judgment
in Gibbons v. Ogden.  We are not aware that the soundness of
the principle upon which the court proceeded has been ques-
tioned in any later case.  We can see no difference in principle
between that case and the one before us.68

Both even involved small tributaries running into the same major
interstate river, the Delaware River.  The dam in Black-Bird Creek
was a more complete obstruction than the bridge, but the Schuylkill
River was the more important tributary, so the harm to interstate
commerce was about the same.

In Gilman, the Court determined that states had concurrent or
independent power in all but three instances:69 (1) where the power is
lodged exclusively in the Federal Constitution;70 (2) where it is given
to the United States and prohibited to the States;71 and (3) where,
from the nature and subjects of the power, it must necessarily be exer-

67. Gilman, 70 U.S. at 728 (quoting Willson v. Black-Bird Creek Marsh Co., 27
U.S. 245, 252 (1829).

68. Id. at 729.
69. This was hardly an original concept, having originated with Alexander Hamil-

ton.  As stated in a later case:
Mr. Hamilton, in the thirty-first number of the Federalist, says that there is an
exclusive delegation or alienation of State sovereignty in three cases: first,
where the exclusive power is in terms given to Congress; second, where an au-
thority is granted to the Union, and the States are prohibited from exercising a
like authority; third, where an authority is granted to the Union, to which a
similar authority in the States would be absolutely and wholly contradictory
and repugnant.

Hall v. DeCuir, 95 U.S. 485, 516 (1877).
70. See U.S. CONST. art. I, § 8, cl. 17 (containing “[t]o exercise exclusive Legislation

in all cases” involving the national seat of government, which subsequently became
Washington, D.C.).

71. Compare U.S. CONST. art. II, § 2, cl. 2 (describing presidential power by stating
“[h]e shall have Power, by and with the Advice and Consent of the Senate, to make
treaties . . .”), with U.S. CONST. art. I, § 10, cl. 1 (providing that “[n]o state shall enter
into any Treaty, Alliance, or Confederation . . .”).
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cised by the National Government exclusively.72  The Court concluded
that the bridge fell within none of the three, and thus, Philadelphia
had the power to build its bridge.73

Marshall’s view of commerce power in Gibbons carried the day in
Hall v. DeCuir74 in 1877.  The Court’s majority opinion by Justice
Field did not hedge its words, reasoning “[t]here can be no doubt but
that exclusive power has been conferred upon Congress in respect to
the regulation of commerce among the several States.”75  The concur-

72. In addition to the Commerce Power, Congressional power includes the author-
ity “[t]o establish an uniform Rule and Naturalization, and uniform Laws on the subject
of Bankruptcies throughout the United States.” U.S. CONST. art. I, § 8, cl. 4.  In Clause
4, the specific use of the word uniform implies that only Congress can pass such laws.
As to the Dormant Commerce Clause, the need for uniformity is assumed.  Compare
this to an 1894 list that includes a category where only the states can regulate:

The adjudications of this court with respect to the power of the states over the
general subject of commerce are divisible into three classes: First, those in
which the power of the state is exclusive; second, those in which the states may
act in the absence of legislation by congress; third, those in which the action of
congress is exclusive, and the states cannot interfere at all.

Covington & C. Bridge Co. v. Kentucky, 154 U.S. 204, 209 (1894) (emphasis added).
Compare U.S. CONST. art. I, § 8, cl. 3 (granting Congress the power to regulate com-
merce among the States, foreign nations, and Indian Tribes), with Covington, 154 U.S.
at 209 (describing the instances in which the states may pass legislation under the rules
of Federalism).  This was during the heyday of the dual federalism doctrine where fed-
eral power was exclusive in its domain, but state power was exclusive in its domain.
Professor Williams refers to this as the gilded age, “the period between the Civil War
and the New Deal.”  Norman R. Williams, The Commerce Clause and the Myth of Dual
Federalism, 54 UCLA L. REV. 1847, 1895 (2007).

73. In 1872, the Court upheld against a commerce clause challenge of a Penn-
sylvania gross income tax of three-fourths of one percent as imposed on a railroad whose
income included in part some interstate traffic.  Although there was no discussion of
Gibbons or Cooley, the Court cautioned that “a tax on goods and commodities trans-
ported into a State, or out of it, or a tax upon the owner of such goods for the right thus
to transport them, is a regulation of interstate commerce, such as is exclusively within
the province of Congress, it is, as we have shown in the former case, inhibited by the
Constitution.”  In re State Tax on Ry. Gross Receipts, 82 U.S. 284, 293 (1872).  The
Court quoted Chief Justice Marshall in Brown v. Maryland, where he said that “when
the importer has so acted upon the thing imported that it has become incorporated and
mixed up with the mass of property in the country, it has, perhaps, lost its distinctive
character as an import, and has become subject to the taxing power of the State.” State
Tax on Ry. Gross Receipts, 82 U.S. at 295.  Also, in 1872, the Court struck down as to
interstate journeys another Pennsylvania tax measured by the amount of freight car-
ried, stating “[i]f, then, this is a tax upon freight carried between States, and a tax
because of its transportation, and if such a tax is in effect a regulation of interstate
commerce, the conclusion seems to be inevitable that it is in conflict with the Constitu-
tion of the United States.”  In re State Freight Tax, 82 U.S. 232, 279 (1872).  The Court
determined “It [was] not necessary to . . . to go at large into the much-debated question
whether the power given to Congress by the Constitution to regulate commerce among
the States is exclusive.” State Freight Tax, 82 U.S. at 279.  The Court did uphold the
freight tax insofar as it applied to traffic solely within the state of Pennsylvania.

74. 95 U.S. 485 (1877). Hall is also important for introducing the direct/indirect
test into a Dormant Commerce Clause analysis.

75. Hall v. DeCuir, 95 U.S. 485, 487 (1877).  Justice Field had made a similar com-
ment just two years before in striking down a discriminatory tax, but there he was
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ring opinion, on the other hand, relied on Cooley’s subject test, “it is
settled law that where the subject to which the power applies is na-
tional in its character, or of such a nature as to admit of uniformity of
regulation, the power is exclusive of all State authority.”76

In DeCuir, a Louisiana law required that all businesses engaged
in interstate commerce transportation of passengers provide equal
treatment to all passengers without regard to race or color on the Lou-
isiana portion of the journey.  An interstate steamship ran from New
Orleans, Louisiana to Vicksburg, Mississippi.  DeCuir, a person of
color, had boarded in New Orleans, for another location in Louisiana
and was refused accommodation in the cabin for white persons.  Pur-
suant to the Louisiana law, she sued for damages and was awarded
$1,000.  The Louisiana Supreme Court upheld the state trial court’s
award of damages, and upon review, the United States Supreme
Court reversed on Dormant Commerce Clause grounds.

DeCuir reviewed the line of cases finding that states had not vio-
lated Congress’ exclusive power, including Black-Bird Creek, Gilman,
and Cooley, before admitting “[t]he line which separates the powers of
the States from this exclusive power of Congress is not always dis-
tinctly marked, and oftentimes it is not easy to determine on which

referring to Congress’ commerce power, not to the Dormant Commerce Clause, iterating
“[t]he power to regulate conferred by that clause upon Congress is one without limita-
tion . . .” Welton v. Missouri, 91 U.S. 275, 279 (1875).  In Mobile County v. Kimball, the
Court’s broad statement “[t]hat power is indeed without limitation” refers to Congress’
positive power under the commerce clause, not to the Dormant Commerce Clause. 102
U.S. 691, 696 (1880).  But in Kimball, the Court described at length the Cooley’s Court’s
concern for subjects needing uniformity versus those not needing uniformity.  Justice
Field, in the majority opinion, called Supreme Court statements about Congress having
exclusive power as overstatements by a few judges, stating:

[t]here have been, it is true, expressions by individual judges of this court, go-
ing to the length that the mere grant of the commercial power, anterior to any
action of Congress under it, is exclusive of all State authority; but there has
been no adjudication of the court to that effect.

Kimball, 102 U.S. at 699.  The Kimball Court held that Mobile County was financially
responsible for paying for the reconfigurations of the bay of Mobile.  Mobile County had
argued that a state law making it responsible for paying dredging bills violated the
Dormant Commerce Clause.  In a case striking down a tax of one cent per full rate
message, the Syllabus of the Court in W. Union Tel. Co. v. Texas, 105 U.S. 460, (1881),
said hypothetically, “[i]f the tax had been a specific sum of carrying on the business of
telegraphy, or on an assessment of the property of the company, or upon its gross re-
ceipts, no argument in keeping with the decisions of this court could successfully assail
its validity.”  In Philadelphia & S. M. S.S. Co. v. Pennsylvania, the Court struck down a
Pennsylvania gross income tax on a strictly interstate steamship company as a tax on
transportation. 122 U.S. 326, 347 (1887).

76. DeCuir, 95 U.S. at 497 (Clifford, J., concurring).  Justice Field, the author of
the majority opinion, seems to have referenced without citation the Cooley test just two
years before: “[B]ut where the subject to which the power applies is national in its char-
acter, or of such a nature as to admit of uniformity of regulation, the power is exclusive
of all State authority.” Welton, 91 U.S. at 280.
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side a particular case belongs.”77  It said that “it would be a useless
task to undertake to fix an arbitrary rule,”78 but it said “we think it
may safely be said that State legislation which seeks to impose a di-
rect burden upon inter-state commerce, or to interfere directly with its
freedom, does encroach upon the exclusive power of Congress. The
statute now under consideration, in our opinion, occupies that
position.”79

Despite the odious racism80 behind the Court’s decision, it is hard
to argue with the Court’s Dormant Commerce Clause reasoning:

The river Mississippi passes through or along the borders of
ten different States, and its tributaries reach many more.
The commerce upon these waters is immense, and its regula-
tion clearly a matter of a national concern.  If each State was
at liberty to regulate the conduct of carriers while within its
jurisdiction, the confusion likely to follow could not but be
productive of great inconvenience and unnecessary
hardship.81

77. DeCuir, 95 U.S. at 488.  Justice Field later undertook the task of distinguishing
between interstate commerce subjects that the state could regulate versus those exclu-
sively within the Congress’ power in Kimball.  He reasoned:

Of the former class [requiring uniformity of regulation] may be mentioned all
that portion of commerce with foreign countries or between the States which
consists in the transportation, purchase, sale, and exchange of commodities.
Here there can of necessity be only one system or plan of regulations, and that
Congress alone can prescribe.

Kimball, 102 U.S. at 697.  On the other hand, the Court said: “Of the class of subjects
local in their nature, or intended as mere aids to commerce, which are best provided for
by special regulations, may be mentioned harbor pilotage, buoys, and beacons to guide
mariners to the proper channel in which to direct their vessels.” Id.  And in the case, as
for the County of Mobile’s renovations of the bay of Mobile, “[t]he improvement of
harbors, bays, and navigable rivers within the States falls within this last category of
cases.” Id. at 699. Kimball is the oddest of Supreme Court cases.  Mobile County was in
essence claiming that the state of Alabama violated the Dormant Commerce Clause in
ordering it to pay for work already done in dredging and reconfiguring the bay of Mo-
bile.  Justice Field could not resist the pun in holding, “[b]ut this court is not the harbor,
in which the people of a city or county can find a refuge from ill-advised, unequal, and
oppressive State legislation.” Id. at 704.  The Court recognized the effort of Justice Field
in Parkersburg & O.R. Transportation Co. v. City of Parkersburg, stating “[t]he power of
the states to legislate in matters of a local character, where congress has not by its own
action covered the subject, is quite fully discussed by Mr. Justice FIELD in delivering
the opinion of this court in Co. of Mobile v. Kimball . . . .” 107 U.S. 691, 703, (1883)
(citations omitted).

78. DeCuir, 95 U.S. at 488.
79. Id.
80. Speaking of racism, the Court in The Roanoke, 189 U.S. 185, 197-98 (1903),

pointed out that the Court distinguished DeCuir as to a similar law in Plessy v. Fergu-
son, 163 U. S. 537, 546 (1896), on the ground that “state laws requiring separate railway
carriages for the white and colored races were sustained upon the ground that they
applied only between places in the same state.”

81. DeCuir, 95 U.S. at 489.
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Though perhaps not one of the Court’s more famous Dormant
Commerce Clause cases, DeCuir represents, in microcosm, many of
the various ways the Court was pulled.  In addition to the majority
emphasizing Gibbons’ exclusive view82 and the concurring opinion
emphasizing Cooley’s subject test’s selective exclusivity approach,83

the Court noted a line of cases that provided some state laws im-
pacting interstate commerce were not “regulations” of interstate com-
merce,84 but that the law in question was such a regulation because it
imposed a “direct” burden.85  At the end, the Court applied the facts

82. See id. at 487 (establishing “[t]here can be no doubt but that exclusive power
has been conferred upon Congress in respect to the regulation of commerce among the
several States”).

83. The Court reasoned:
[I]t is settled law that where the subject to which the power applies is national
in its character, or of such a nature as to admit of uniformity of regulation, the
power is exclusive of all State authority.  Whatever subjects of this power, says
Mr. Justice Curtis, are in their nature national, or admit only of one uniform
system or plan of regulation, may justly be said to be of such a nature as to
require exclusive legislation by Congress.

Id. at 497 (Clifford, J. concurring) (citations omitted).  Justice Clifford also used lan-
guage similar to the majority opinion as to Congress’ exclusive power, but it is still fair
to say that his emphasis was on Cooley. Id. at 498.

84. For a more famous later case of this type, see generally Coe v. Errol, 116 U.S.
517 (1886).  The Court in DeCuir said the issue as to federal exclusive power to regulate
commerce was clear, but admitted that there could be some ambiguity as to whether a
state law did actually regulate interstate commerce.  The Court cited Sherlock v. Alling,
93 U.S. 99 (1876), for the proposition that not every state law that affects interstate
commerce is a regulation of interstate commerce.  In Sherlock, a passenger on an inter-
state steamboat was killed on the Ohio River opposite Indiana and, under Indiana, law
a wrongful death claim was brought by his administrator.  In defense, it was claimed
that Indiana law had expanded liability for torts and constituted an unconstitutional
burden on interstate commerce.  The Court, after reviewing the Dormant Commerce
Clause cases, concluded that “[g]eneral legislation of this kind, prescribing the liabili-
ties or duties of citizens of a State, without distinction as to pursuit or calling, is not
open to any valid objection because it may affect persons engaged in foreign or inter-
State commerce.” Sherlock, 93 U.S. at 103.  The Court said that state regulations of
contracts or property, or even wills and estates, all might have some impact on inter-
state commerce.  It said that the framers in granting Congress commerce power “never
intended to cut the States off from legislating on all subjects relating to the health, life,
and safety of their citizens, though the legislation might indirectly affect the commerce
of the country.” Id. It then said that laws “may affect commerce and persons engaged in
it without constituting a regulation of it, within the meaning of the Constitution.” Id.
The DeCuir Court also cited State Tax on Ry. Gross Receipts, 82 U.S. at 293, establish-
ing “[y]et it is not everything that affects commerce that amounts to a regulation of it,
within the meaning of the Constitution.”  That Court upheld a gross receipts tax on an
interstate railroad, reasoning:

[i]f the tax be upon the instrument, such as a stage-coach, a railroad car, or a
canal, or steamboat, its tendency is to increase the cost of transportation.  Still
it is not a tax upon transportation, or upon commerce, and it has never been
seriously doubted that such a tax may be laid.

Id. at 294.
85. The Court in DeCuir explained:
The line which separates the powers of the States from this exclusive power of
Congress is not always distinctly marked, and oftentimes it is not easy to deter-
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similarly to the modern test in the Southern Pacific case; this was a
regulation of The Mighty Mississippi, the nation’s key north-south
means of transportation and it could not countenance the confusion of
regulation by ten and maybe more different states.86

C. THE COURT AS PLACEHOLDER

To some degree, the United States Supreme Court is just a
placeholder in its Dormant Commerce Clause cases.  Congress always
has the final say.  If the Court concludes that a particular state law
did not violate the Dormant Commerce Clause, Congress, pursuant to
the Supremacy Clause, can simply preempt the state law.  Federal
power is always supreme over state law.87

The opposite is also true—that Congress can permit burdens on
interstate commerce the Court would find in violation of the Dormant
Commerce Clause—but it requires a bit more finesse.  In Cooley v.
Board of Wardens,88 a federal law had said that states and local gov-
ernments could regulate ports, but the Court had pointed out that if

mine on which side a particular case belongs. . . . But we think it may safely be
said that State legislation which seeks to impose a direct burden upon inter-
state commerce, or to interfere directly with its freedom, does encroach upon
the exclusive power of Congress.

DeCuir, 95 U.S. at 488.
86. For a modern case raising this issue, see generally Bibb v. Navajo Freight

Lines, Inc., 359 U.S. 520 (1959).  In Bibb, the Court struck down an Illinois law requir-
ing curved mud flaps on trucks and truck trailers in part because Arkansas required
straight mud flaps.  Because of the practice of interlining, the trading of trailers from
truck to truck, the same truck trailer might be operating in both Illinois and Arkansas
and find it impossible to obey both state laws.  For a different view, see Morgan’s Louisi-
ana & T. R. & S. S. Co. v. Board of Health where the Court upheld a Louisiana quaran-
tine fee on all vessels entering the port of New Orleans.  In Morgan’s Louisiana, the
Court reasoned:

The matter is one in which the rules that should govern it may, in many re-
spects, be different in different localities, and for that reason be better under-
stood and more wisely established by the local authorities.  The practice which
should control a quarantine station on the Mississippi river, a hundred miles
from the sea, may be widely and wisely different from that which is best for the
harbor of New York.

Morgan’s Louisiana & T. R. & S. S. Co. v. Bd. of Health, 118 U.S. 455, 465 (1886).
87. Article VI, Clause 2 of the United States Constitution reads:
This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.

U.S. CONST. art. IV, cl. 2. See Michael D. Ramsey, The Supremacy Clause, Original
Meaning, and Modern Law, 74 OHIO ST. L.J. 559, 593 (2013) (summarizing the various
historical and scholarly issues related to the Supremacy Clause, ultimately leading to
Professor Ramsey’s straightforward conclusion that “[t]he Constitution’s text gives Con-
gress power to displace state laws to the extent state laws interfere with federal
interests”).

88. 53 U.S. 299 (1851).
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Gibbons v. Ogden89 was correct that the Constitution precluded such
regulation, then Congress could not permit it by law.  The Court later
reasoned that Congress could indeed permit state regulations on in-
terstate commerce without violating the Constitution.  It hinted as
much in Bowman v. Chicago & N. W. Ry. Co.,90 explaining “[the state]
cannot, without the consent of congress, expressed or implied, regulate
commerce between its people and those of the other states of the
Union, in order to effect its end, however desirable such a regulation
might be.”91  In Bowman, Iowa law had invalidated shipping contracts
for interstate transportation of alcohol into the state.  The Court in
Leisy v. Hardin92 struck down as contrary to the Dormant Commerce
Clause an Iowa law that barred the sale of any intoxicating liquors in
the state, including such beverages still in interstate commerce.  But
the Court in Leisy made the hint even stronger.  It said that the gen-
eral rule that states cannot regulate interstate commerce because of
the need for uniformity would apply “so long as congress does not pass
any law to regulate it, or allowing the states so to do, it thereby indi-
cates its will that such commerce shall be free and untrammeled.”93

The Court in 1890 took the hint and passed the Wilson Act, giving
states full authority to regulate even liquors still in interstate com-
merce.  The law was upheld, and the Court established:

No reason is perceived why, if congress chooses to provide
that certain designated subjects of interstate commerce shall
be governed by a rule which divests them of that character at
an earlier period of time than would otherwise be the case, it
is not within its competency to do so.94

The logic was that when the Court made a decision as to the Dor-
mant Commerce Clause, the Court was only interpreting what Con-
gress would likely have done if it had passed legislation on the subject.
When Congress actually passed legislation on the subject, the legisla-
tion took precedence over the Court’s guess as to what Congress might
do.  This is, of course, a total fiction.95

89. 22 U.S. 1 (1824).
90. 125 U.S. 465 (1888).
91. Bowman v. Chi. & N. W. Ry. Co., 125 U.S. 465, 493 (1888) (emphasis added).
92. 135 U.S. 100 (1890).
93. Leisy v. Hardin, 135 U.S. 100, 109–10 (1890) (emphasis added).
94. Wilkerson v. Rahrer, 140 U.S. 545, 562 (1891).
95. The logic at one time was called the “Dowling Doctrine” after Professor Dowling

who advocated it in his famous article, Noel Dowling, Interstate Commerce and State
Power, 27 VA. L. REV. 1 (1940).  The Court reaffirmed its holding as to the federal power
to permit state burdens on interstate commerce in James Clark Distilling Co. v. W.
Maryland Ry. Co., 242 U.S. 311 (1917). See also Cloverleaf Butter Co. v. Patterson, 315
U.S. 148, 156 n.4 (1942) (explaining “[w]here the federal legislation authorizes state
action, such state action is permissible even as to matters which could otherwise be
regulated only by uniform national enactments”).  Even the Harvard Law Review has
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The importance of the Court as placeholder may vary depending
upon what the absence of any federal law might mean.  The Court has
cut a serpentine path as to whether the absence of any federal law was
in favor or against a Dormant Commerce Clause violation, with the
early cases seeming to presume a violation from the absence of any
federal laws approving a burden, and the later cases seeming to pre-
sume no violation.  The Court in Welton v. Missouri96 said that Con-
gress’ failure to pass any laws on the subject indicated that the states
should not be able to regulate it, reasoning:

The fact that congress has not seen fit to prescribe any spe-
cific rules to govern interstate commerce does not affect the
question.  Its inaction on this subject, when considered with
reference to its legislation with respect to foreign commerce,
is equivalent to a declaration that interstate commerce shall
be free and untrammeled.97

True, in Cooley, Congress had authorized local pilotage laws, but
the claim that the absence of federal law meant no state power none-
theless seems counterintuitive.  Why would the fact that Congress had
passed no laws indicate that it was a subject needing the diversity of
state and local regulation?  The above quote from Welton was quoted
with approval in Brown v. Houston,98 but later in Brown, the Court
seemed to reason the opposite, stating “[i]t cannot be seriously con-
tended, at least in the absence of any congressional legislation to the
contrary, that all goods which are the product of other states are to be
free from taxation in the state to which they may be carried for use or
sale.”99

The Court in Walling v. People100 summarized the various Courts’
findings that congressional inaction was proof that congressional
power was exclusive, stating “[t]he argument of these eminent judges
that, where congress has exclusive power to regulate commerce, its
non-action is equivalent to a declaration that commerce shall be free,
(and we quote their opinions for no other purpose,) seems to be irrefra-
gable.”101  Other cases limited the presumption to those areas needing

declared it to be so, stating “[d]ormant commerce clause decisions technically produce
constitutional holdings, but Congress may override them at will.” Article I-Stare Decisis
for Constitutional Default Rules-Dormant Commerce Clause-South Dakota v. Wayfair,
Inc., 132 HARV. L. REV. 277, 277 (2018).

96. Welton v. Missouri, 91 U.S. 275, 282 (1875).
97. Welton, 91 U.S. at 282.
98. 114 U.S. 622 (1885).
99. Brown v. Houston, 114 U.S., 622 631, 633 (1885).  Brown upheld a Louisiana ad

valorem property tax on coal from Pennsylvania held for sale in New Orleans,
Louisiana.

100. 116 U.S. 446 (1886).
101. Walling v. People, 116 U.S. 446, 456 (1886). But see Peik v. Chicago & N. W. R.

Co., 94 U.S. 164, 165 (1876) (iterating that “[u]ntil Congress shall act in reference to the
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uniformity of regulation, noting “[a]nother established doctrine of this
court is that, where the power on congress to regulate is exclusive, the
failure of congress to make express regulations indicates its will that
the subject shall be left free from any restrictions or impositions
. . . .”102  By 1909, it was stated as settled law that the absence of
federal regulation meant that at least as to state laws that “indirectly
impacted interstate commerce,” state power was “settled and illus-
trated by many cases.”103  If, on the other hand, the law is a direct
burden as the dissent claimed, “it is unimportant that the Congress
has been silent.  A power clearly withdrawn from the state, and vested
in the nation, can no longer be exercised by the states, even though
the Congress is silent.  Where the Congress fails to act, the subject
enjoys freedom from direct control.”104

By 1912, the prevailing view seemed to be that the absence of any
federal law did not lead to a presumption that under the Dormant
Commerce Clause the states could not regulate a particular sub-
ject.105  Perhaps, a fitting final word on whether any presumptions
are appropriate in the absence of federal legislation is found in
Eichholz v. Public Service Commission,106 where the Court explained
“in the absence of the exercise of federal authority, and in the light of
local exigencies, the State is free to act in order to protect its legiti-
mate interests even though interstate commerce is directly affected.”

relations of this consolidated company to inter-state commerce, the regulation of its
fares, &c., so far as they are of domestic concern, is within the power of that State”).

102. Robbins v. Taxing Dist. of Shelby Cty., Tenn., 120 U.S. 489, 493 (1887).  Some
statements of the presumption were even stronger, like in Philadelphia & S. M. S.S. Co.
v. Pennsylvania, where the Court reasoned:

If congress has not made any express regulations with regard to interstate
commerce, its inaction as we have often held, is equivalent to a declaration that
it shall be free in all cases where its power is exclusive; and its power is neces-
sarily exclusive whenever the subject-matter is national in its character, and
properly admits of only one uniform system.

Philadelphia & S. M. S.S. Co. v. Pennsylvania, 122 U.S. 326, 336 (1887).
103. Missouri Pac. Ry. Co. v. Larabee Flour Mills Co., 211 U.S. 612, 621 (1909).
104. Missouri Pac. Ry. Co., 211 U.S. at 626 (Moody, J., dissenting).
105. In a case where the state required pilotage fees as to “registered” vessels, that

is, vessels traveling to foreign countries, the Court did not consider the absence of fed-
eral law to be controlling as to the Court’s rejection of a Dormant Commerce Clause
claim, iterating “[w]hether or not it is wise to establish Federal rules as to port pilotage
for the registered vessels exempted from this regulation is a question for Congress to
determine.” Anderson v. Pac. Coast S.S. Co., 225 U.S. 187, 205 (1912).  In a case involv-
ing New Jersey’s setting of fees for a ferry boat journey to New York, the Court was not
persuaded that the absence of federal regulation was controlling, reasoning “[i]t has
never been supposed that because of the absence of Federal action the public interest
was unprotected from extortion . . . .”  Port Richmond & Bergen Point Ferry Co. v. Bd. of
Chosen Freeholders, 234 U.S. 317, 332 (1914).

106. Eichholz v. Pub. Serv. Comm’n, 306 U.S. 268, 274 (1939). Eichholz upheld Mis-
souri’s right to regulate traffic between points within Missouri, even though the truck-
ing company detoured through Kansas City, Kansas.



2019] THE DORMANT COMMERCE CLAUSE 269

D. DISCRIMINATION AS A VIOLATION OF THE DORMANT COMMERCE

CLAUSE

By 1877, discrimination in interstate commerce was firmly recog-
nized as a violation of the Dormant Commerce Clause.107  Discrimina-
tion had been a concern in the past, but the Court in Hannibal & St.
J.R. Co. v. Husen108 seemed to bring a new emphasis to it.  The Court
found that a Missouri law, which effectively excluded Texas, Mexican,
and Indian cattle from being off-loaded in Missouri during two-thirds
of the year, was in violation of the Dormant Commerce Clause.  The
Court reasoned:

Whatever may be the power of a State over commerce that is
completely internal, it can no more prohibit or regulate that
which is inter-state than it can that which is with foreign na-
tions.  Power over one is given by the Constitution of the
United States to Congress in the same words in which it is
given over the other, and in both cases it is necessarily exclu-
sive.  That the transportation of property from one State to
another is a branch of inter-state commerce is undeniable,
and no attempt has been made in this case to deny it.109

The Court called the law what it appeared to be, stating “[t]he
object and effect of the statute are, therefore, to obstruct inter-state
commerce, and to discriminate between the property of citizens of one
State and that of citizens of other States.”110  The Court found that

107. The Court first indirectly raised the discrimination issue as part of the Dor-
mant Commerce Clause as to state taxes on foreign imports.  Brown v. Maryland, 25
U.S. 419 (1827).  Marshall’s holding was primarily based upon the Import-Export
Clause and not discrimination under the Dormant Commerce Clause, iterating “[w]e do
not mean to give any opinion on a tax discriminating between foreign and domestic
articles.” Brown, 25 U.S. at 449.  The concept that discriminatory taxes might violate
the Dormant Commerce Clause as to internal commerce was introduced in Woodruff v.
Parham, 75 U.S. 123 (1868), where the Court upheld a Mobile, Alabama nondiscrimina-
tory tax on all goods sold in Mobile, both intrastate and interstate.  But the Court noted
that there was “no attempt to discriminate injuriously against the products of other
States or the rights of their citizens,” Woodruff, 75 U.S. at 140, but had there been, such
a law would “be an infringement of the provisions of the Constitution which relate to
those subjects, and therefore void.” Id.  Seven years later in Welton v. Missouri, 91 U.S.
275 (1875), the Court struck down a state tax on goods sold by peddlers that were not a
product of the state of Missouri.  Welton was fined $50 for not paying the tax on out of
state sewing machines not manufactured in Missouri.  The Court observed that there
was no firm rule as to when Congress’ commercial power might end, but it said:

It is sufficient to hold now that the commercial power continues until the com-
modity has ceased to be the subject of discriminating legislation by reason of its
foreign character.  That power protects it, even after it has entered the State,
from any burdens imposed by reason of its foreign origin.

Id. at 282.  The Court in Cook v. Pennsylvania, 97 U.S. 566 (1878), struck down a dis-
criminatory tax imposed on auctioneers of goods still in their original packages.

108. 95 U.S. 465 (1877).
109. Hannibal & St. J.R. Co. v. Husen, 95 U.S. 465, 469–70 (1877).
110. Hannibal, 95 U.S. at 470.
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the Missouri law did not fall within the state’s ability to address some
legitimate local concern, such as a valid quarantine or inspection rule,
and then gave a ringing endorsement of Marshall’s view in Gibbons,
determining  “the statute of Missouri is a plain intrusion upon the ex-
clusive domain of Congress.”111

The Court later in Walling v. People112 struck down a Michigan
law imposing a discriminatory tax on dealers in out-of-state alcohol,
reasoning:

A discriminating tax imposed by a state, operating to the dis-
advantage of the products of other states when introduced
into the first-mentioned state, is, in effect, a regulation in re-
straint of commerce among the states, and as such is a usur-
pation of the power conferred by the constitution upon the
congress of the United States.113

The Walling Court said “[i]f this is not a discriminating tax lev-
eled against persons for selling goods brought into the state from other
states or countries, it is difficult to conceive of a tax that would be
discriminating.”114  In doing so, the Court tied discrimination into the
Dormant Commerce Clause.

In other cases, not involving actual discrimination, the Court
struck laws down based upon some sense of structural discrimination.
By 1887,115 in Robbins v. Taxing District of Shelby County,116 the

111. Id. at 473.
112. 116 U.S. 446 (1886).
113. Walling v. People, 116 U.S. 446, 455 (1886).
114. Walling, 116 U.S. at 454.
115. Though not a groundbreaking Dormant Commerce Clause case, an 1886 case

striking down a state law on Dormant Commerce Clause grounds is important because
it led directly to the passage of the Interstate Commerce Commission in 1887.  The
Court in Wabash, St. L. & P. Ry. Co. v. Illinois, 118 U.S. 557 (1886), found that the state
of Illinois’s bar to railroad discriminatory rates violated the Dormant Commerce Clause
as to both that portion of the journey within Illinois, as well as the interstate portion of
the journey.  The Illinois statute provided a civil penalty of up $5,000, treble damages,
and attorney fees for discriminatory railroad charges for like products and services.
The Court conceded that the state could regulate a journey totally within Illinois, but
that it could not regulate the interstate journey or even the in-state portion of an inter-
state journey.  The Court said:

We must therefore hold that it is not, and never has been, the deliberate opin-
ion of a majority of this court that a statute of a state which attempts to regu-
late the fares and charges by railroad companies within its limits, for a
transportation which constitutes a part of commerce among the states, is a
valid law.

Wabash, 118 U.S. at 575.  Even accepting the legitimacy of Illinois’ concern for discrimi-
natory railroad rates as to the in-state portion of an interstate journey, the Court said
“the deleterious influence upon the freedom of commerce among the states, and upon
the transit of goods through those states, cannot be overestimated.”  Given the Wabash
holding that the states had no power to regulate discrimination by railroads as to inter-
state transportation, the federal government created its first administrative agency, the
Interstate Commerce Commission, to, among other things, address the problem of rate
discrimination by the nation’s railroads.
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Court had combined Gibbons and Cooley into a single test.117  The
Court in Robbins struck down a non-discriminatory Tennessee
monthly tax on  “drummers” of $25 per month as it was applied to an
interstate drummer.  Drummers were defined as persons not having a
regular licensed place of business within the county.  Unlike peddlers
who carried their out-of-state goods from door to door, drummers car-
ried samples from door to door with the orders being delivered by the
out-of-state factory.  In Robbins, the drummer solicited orders in
Memphis, Tennessee, Shelby County’s largest city, for a Cincinnati,
Ohio stationary company.  The Court, in striking the law down, said
that no great elaboration of the law was required since the precedents
were clear.  It summarized the controlling principles:

The constitution of the United States having given to con-
gress the power to regulate commerce, not only with foreign
nations, but among the several states, that power is necessa-
rily exclusive whenever the subjects of it are national in their
character, or admit only of one uniform system, or plan of reg-
ulation.  This was decided in the case of Cooley and was virtu-
ally involved in the case of Gibbons and has been confirmed
in many subsequent cases; among others, in Brown v. Mary-
land . . . .118

After an extensive summary of the kinds of commerce that a state
might regulate,119 the Court again turned to an emphasis on national
power:

116. 120 U.S. 489 (1887).
117. Gibbons as modified by Cooley seemed to be emphasized in some cases. See

Bowman v. Chicago & N. W. Ry. Co., 125 U.S. 465, 480–81 (1888) (providing “whenever
the subjects over which a power to regulate commerce is asserted are in their nature
national, or admitting of one uniform system or plan of regulation, they may justly be
said to be of such a nature as to require exclusive legislation by congress”).  But Cooley’s
flexibility was mentioned in others. See Leisy v. Hardin, 135 U.S. 100, 109 (1890) (not-
ing “where, in relation to the subject-matter, different rules may be suitable for differ-
ent localities, the states may exercise powers which, though they may be said to partake
of the nature of the power granted to the general government, are strictly not such, but
are simply local powers, which have full operation until or unless circumscribed by the
action of congress in effectuation of the general power”).

118. Robbins v. Taxing Dist. of Shelby Cty., 120 U.S. 489, 492 (1887) (internal cita-
tions omitted).

119. Justice Bradley, speaking for the majority of the Court, but without citations,
included the following:  (1) State exercise of its police power “over persons and property
within its limits,” to provide “for the security of the lives, limbs, health, and comfort of
persons and the protection of property”; (2) State police power laws which “incidentally
affect commerce; such as the establishment and regulation of highways, canals, rail-
roads, wharves, ferries, and other commercial facilities”; (3) Inspection laws which “se-
cure the due quality and measure of products and commodities”; (4) Laws passed “to
regulate or restrict the sale of articles deemed injurious to the health or morals of the
community”; (5) Taxes imposed “upon persons residing within the state” and “upon avo-
cations and employments pursued therein,” provided that the avocations or employ-
ments were “not directly connected with foreign or interstate commerce” or were not
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In a word, it may be said that, in the matter of interstate
commerce, the United States are but one country, and are
and must be subject to one system of regulations, and not to a
multitude of systems.  The doctrine of the freedom of that
commerce, except as regulated by congress, is so firmly estab-
lished that it is unnecessary to enlarge further upon the
subject.120

Finally, in concluding that even a non-discriminatory tax violated
the Dormant Commerce Clause, the Court continued its emphasis on
federal power:

If the selling of goods by sample, and the employment of
drummers for that purpose, injuriously affect the local inter-
est of the states, congress, if applied to, will undoubtedly

authorized under the Constitution or federal law; and, finally, (6) states could impose
taxes upon property within the state “mingled with and forming part of the great mass
of property therein.” Robbins,120 U.S. at 493.  In the same year, Justice Bradley,
speaking for the Court in Ouachita & M.R. Packet Co. v. Aiken, 121 U.S. 444 (1887), had
a different list, this time extensively cited.  In Aiken, the Court upheld New Orleans’
increased demands for lessors of public wharves in New Orleans, Louisiana.  New Orle-
ans had increased its demand of such lessors to include annual expenditures of up to
$65,000 for purposes of building new wharves, paying for electric lights, and supporting
harbor police and other wharf employees.  Bradley said that the case clearly fell within
the right of the state “to establish, manage, and carry on works and improvements of a
local character, though necessarily more or less affecting interstate and foreign com-
merce.” Aiken, 121 U.S. at 447.  He then included in his list of appropriate regulations
cases involving wharfage, quarantine, river locks in aid of navigation, river and harbor
improvement, bridges over navigable rivers, and inspection of tobacco.  Justice Bradley
said that it was Congress’ job, not the courts, to police the abuse of state regulation of
such matters.  He did caution that “although the imposition of unreasonable wharfage
by a city or a state is always the dictate of a suicidal policy, the temptation of immediate
advantage under stringent pressure will often lead to its adoption.” Id. at 450.  Com-
pare the previous list to the impressive list of state laws that the Court in 1909 found to
be valid:

We have recently applied this doctrine to [1] state laws requiring locomotive
engineers to be examined and licensed by the state authorities; [2] requiring
such engineers to be examined from time to time with respect to their ability to
distinguish; [3] requiring telegraph companies to receive dispatches and to
transmit and deliver them with due diligence, as applied to messages from
outside the state; [4] forbidding the running of freight trains on Sunday; [5]
requiring railway companies to fix their rates annually for the transportation
of passengers and freight, and also requiring them to post a printed copy of
such rates at all their stations; [6] forbidding the consolidation of parallel or
competing lines of railway; regulating the heating of passenger cars, and di-
recting guards and guard posts to be placed on railroad bridges and trestles
and the approaches thereto; [7] providing that no contract shall exempt any
railroad corporation from the liability of a common carrier or a carrier of pas-
sengers, which would have existed if no contract had been made; [8] and declar-
ing that when a common carrier accepts for transportation anything directed to
a point of destination beyond the terminus of his own line or route . . . . In none
of these cases was it thought that the regulations were unreasonable, or oper-
ated in any just sense as a restriction upon interstate commerce.

Missouri Pac. Ry. Co. v. Larabee Flour Mills Co., 211 U.S. 612, 622–23 (1909) (internal
citations omitted).

120. Robbins, 120 U.S. at 494.



2019] THE DORMANT COMMERCE CLAUSE 273

make such reasonable regulations as the case may demand.
And congress alone can do it; for it is obvious that such regu-
lations should be based on a uniform system applicable to the
whole country, and not left to the varied, discordant, or retali-
atory enactments of 40 different states.  The confusion into
which the commerce of the country would be thrown by being
subject to state legislation on this subject would be but a rep-
etition of the disorder which prevailed under the articles of
confederation.121

Robbins struck down a non-discriminatory law on drummers,
whereas the Court previously had struck down a law on peddlers,
those who carried their products from door to door, only because it was
discriminatory.122

121. Id. at 498-99.  The Court found Robbins controlling as to a similar law passed
by Washington, D.C.  Although the nation’s capital was subject to exclusive control by
Congress, the Court held that D.C.’s laws were similar to municipal laws and subject to
Dormant Commerce Clause limits. Stoutenburgh v. Hennick, 129 U.S. 141, 147 (1889).

122. Welton v. Missouri, 91 U.S. 275, 282-83 (1875).  State taxation of interstate
commerce was a subject of some interest for the Court.  In Osborn v. City of Mobile, the
city of Mobile, Alabama imposed an annual license tax on every express company doing
business in Mobile.  The Court upheld it based upon Woodruff v. Parham as a non-
discriminatory tax, despite the fact that for an express company doing out of state busi-
ness the tax was $500 and only $100 for an in-state business.  Osborne v. City of Mobile,
83 U.S. 479 (1872), overruled in part by Leloup v. Port of Mobile, 127 U.S. 640 (1888).
The Court in Leloup v. Port of Mobile found a gross receipts tax on a telegraph company
to be an unconstitutional tax on the privilege of doing business in interstate commerce.
About the Osborne case, the Leloup Court said that it had returned to the wisdom of
Chief Justice Marshall and that “it is very certain that such an ordinance [as in Os-
borne] would now be regarded as repugnant to the power conferred upon congress to
regulate commerce among the several states.” Leloup, 127 U.S. at 647.  Discrimination
was not always required to strike down state taxes on interstate commerce.  The Court
found that a Texas tax of one cent for full rate telegrams, including interstate tele-
grams, violated the Dormant Commerce Clause.  W. Union Tel. Co. v. Texas, 105 U.S.
460 (1881).  In Western Union Telephone Co. v. Pendleton, 122 U.S. 347 (1887), the
Court struck down an Indiana penalty of $100 for the failure to timely deliver a tele-
graph to a neighboring state.  The Court held that trying to impose rules for the tele-
graph in other states violated the Dormant Commerce Clause.  Also interesting in
Pendleton was the Court wrestling with such a new subject in interstate commerce as
wired messages:

Other commerce deals only with persons, or with visible and tangible things.
But the telegraph transports nothing visible and tangible; it carries only ideas,
wishes, orders, and intelligence.  Other commerce requires the constant atten-
tion and supervision of the carrier for the safety of the persons and property
carried.  The message of the telegraph passes at once beyond the control of the
sender, and reaches the office to which it is sent instantaneously.  It is plain,
from these essentially different characteristics, that the regulations suitable
for one of these kinds of commerce would be entirely inapplicable to the other.

Pendleton, 122 U.S. at 356–57.  The Court in Pendleton also introduced the concern for
multiple inconsistent state regulations, later important in Bibb v. Navajo Freight Lines,
Inc., 359 U.S. 520, 529 (1959), reasoning “[t]he conflict between the Arkansas regulation
and the Illinois regulation also suggests that this regulation of mudguards is not one of
those matters ‘admitting of diversity of treatment . . . .”
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E. KIDD V. PEARSON AND ITS E.C. KNIGHT PROGENY

One of the most impactful cases during this period was Kidd v.
Pearson,123 but for all of the wrong reasons.  Kidd’s holding that
Iowa’s ban on the manufacture of alcohol intended for shipment in in-
terstate commerce was not commerce for purposes of the Dormant
Commerce Clause was the key precedent for the Court’s crippling lim-
itation on federal power in U.S. v. E.C. Knight.124 In Kidd, Iowa’s ban
on the manufacture of alcohol was applied to Pearson’s distillery,
which manufactured alcohol strictly for interstate sales.  The Court
found that Dormant Commerce Clause rules did not apply to manufac-
turing, even manufacturing strictly for interstate markets:

No distinction is more popular to the common mind, or more
clearly expressed in economic and political literature, than
that between manufactures and commerce. Manufacture is
transformation—the fashioning of raw materials into a
change of form for use.  The functions of commerce are differ-
ent.  The buying and selling and the transportation incidental
thereto constitute commerce; and the regulation of commerce
in the constitutional sense embraces the regulation at least of
such transportation.125

Just because a product manufactured in a state was intended as a
subject of interstate commerce, the Court said, did not mean that the
state ban was “an attempted exercise of the power to regulate com-
merce exclusively conferred upon congress.”126  Until the journey it-
self began, there was no commerce.  This, the Court said, was the
teaching of Coe v. Errol.127  In that case, logs cut in New Hampshire
were floating on the Androscoggin River in the town of Errol, New
Hampshire, waiting for the spring thaw to be floated interstate to
Lewiston, Maine.  The town of Errol placed an ad valorem property
tax on property within the city, including the logs.  The Supreme
Court rejected a Dormant Commerce Clause challenge to the tax on
the grounds that commerce did not begin until committed to an inter-
state carrier or until the journey actually began.  It cited The Daniel
Ball128 case for the proposition that when a commodity had been

123. 128 U.S. 1 (1888).
124. 156 U.S. 1 (1895).  The Court in Northern Securities Co. v. United States, 193

U.S. 197, 329 (1904), notes that Knight was the “first case in this court arising under
the [Sherman] anti-trust act.”

125. Kidd v. Pearson, 128 U.S. 1, 20 (1888).
126. Kidd, 128 U.S. at 11.
127. 116 U.S. 517 (1886).
128. 77 U.S. 557 (1870).
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shipped or had begun to move to another state commerce had begun,
but not before.129

Kidd’s limited view of commerce was emphasized by the Court in
E.C. Knight for the proposition that the federal government did not
have the power to apply the central government’s antitrust laws to a
Wisconsin sugar trust with a ninety-five percent monopoly of the na-
tion’s supply of sugar.  Since manufacturing under Kidd’s definition
was not commerce, the Court said that Congress did not have the enu-
merated power to regulate it.  Even assuming the correctness of the
holding in Kidd that manufacturing was not commerce, under its com-
merce power, the central government nonetheless had power to regu-
late it because of its effect on interstate commerce.  This had been one
of the holdings in Gibbons v. Ogden.130 E.C. Knight was one of the
cornerstone laissez faire cases restricting the federal government’s
ability to address the economic ills of the country, including even the
scourge of child labor.131  Only in 1941, in United States v. Darby,132

did the Court finally reject Kidd’s application to federal power.133

129. The Daniel Ball, 77 U.S. 557, 565 (1870).  The Court in The Daniel Ball held
that a steamer operating exclusively within navigable waters in Michigan was subject
to federal regulation because it carried commodities from other states: “[F]or whenever
a commodity has begun to move as an article of trade from one State to another, com-
merce in that commodity between the States has commenced.”

130. 22 U.S. 1 (1824).  Marshall defined federal commerce power broadly, stating:
The genius and character of the whole government seem to be, that its action is
to be applied to all the external concerns of the nation, and to those internal
concerns which affect the States generally; but not to those which are com-
pletely within a particular State, which do not affect other States, and with
which it is not necessary to interfere, for the purpose of executing some of the
general powers of the government.  The completely internal commerce of a
State, then, may be considered as reserved for the State itself.

Gibbons v. Ogden, 22 U.S 1, 195 (1824) (emphasis added).  Only those strictly internal
concerns within a particular state “which do not affect other states” were not subject to
federal commerce power.

131. Hammer v. Dagenhart, 247 U.S. 251 (1918), overruled in part by United States
v. Darby, 312 U.S. 100 (1941).

132. 312 U.S. 100 (1941).
133. See generally United States v. Darby, 312 U.S. 100 (1941).  The Darby Court

acknowledged Kidd as a rule with regard to the Dormant Commerce Clause: “In the
absence of Congressional legislation on the subject state laws which are not regulations
of the commerce itself or its instrumentalities are not forbidden even though they affect
interstate commerce.” Darby, 312 U.S. at 119 (citations omitted).  It then rejected its
applications as to federal commerce power: “But it does not follow that Congress may
not by appropriate legislation regulate intrastate activities where they have a substan-
tial effect on interstate commerce.” Id.  Another Supreme Court opinion addressing this
point is N.L.R.B. v. Jones & Laughlin Steel Corp., which provided:

When industries organize themselves on a national scale, making their relation
to interstate commerce the dominant factor in their activities, how can it be
maintained that their industrial labor relations constitute a forbidden field
into which Congress may not enter when it is necessary to protect interstate
commerce from the paralyzing consequences of industrial war?  We have often
said that interstate commerce itself is a practical conception.  It is equally true
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Kidd’s arbitrary line between manufacturing and commerce as to the
Dormant Commerce Clause’s limit on state power has never been spe-
cifically rejected, but neither has it been widely applied.  Under Cooley
v. Board of Wardens,134 even if manufacturing was commerce, the
state could regulate if it was a subject needing uniformity.

F. THE DIRECT/INDIRECT TEST REARS ITS UGLY HEAD

With Willson v. Black-Bird Creek Marsh Co.135 lurking in the
background, the Court adopted the direct/indirect test,136 which it
continues to use as part of the modern test at least to some degree.137

One of the difficulties of the direct/indirect test138 is that the word
“direct” is treated sometimes as synonymous with discrimination and,

that interferences with that commerce must be appraised by a judgment that
does not ignore actual experience.

N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 41-42 (1937).  What the Court said
in Jones & Laughlin about organizing on a national scale applied as much to E.C.
Knight’s trust form of ownership as it did to collective bargaining in Jones & Laughlin.
How can a trust impacting 95% of the national sugar supply be said to be “a forbidden
field” for Congress’ commerce power or that any determination of impact on interstate
commerce “must be appraised by a judgment that does not ignore actual experience?”
Jones & Laughlin, 301 U.S. at 42.

134. 53 U.S. 299 (1851).
135. 27 U.S. 245 (1829).
136. The Court in 1877 in DeCuir found that a Louisiana law barring racial discrim-

ination in interstate trains was a direct burden on interstate commerce, but there was
no attempt to apply the test.  Though hardly a test yet, one of the early references to an
indirect burden is found in Nathan v. Louisiana where the Court upheld a tax on Louisi-
ana exchange brokers, including those for vendors of foreign commerce, reasoning:

If this power of taxation by a state within its jurisdiction may be restricted
beyond the limitations stated, on the ground that the tax may have some indi-
rect bearing on foreign commerce, the resources of a state may be thereby es-
sentially impaired.  But state power does not rest on a basis so undefinable.

Nathan v. Louisiana, 49 U.S. 73, 82 (1850) (emphasis added). See also Sinnot v. Daven-
port, 63 U.S. 227, 241–42 (1859) (emphasis added) (refencing a direct burden very early
in the Court’s history, but in relation to a preemption issue, not a Dormant Commerce
Clause issue, stating “[i]f the interpretation of the court, as to the force and effect of the
privileges afforded to the vessel by the enrolment and license in the case of Gibbons v.
Ogden, are to be maintained, it can require no argument to show a direct conflict be-
tween this act of the State and the act of Congress regulating this trade”). Sinnot
struck down an Alabama law requiring registration of a vessel licensed under the Fed-
eral Coastal Act of 1793.

137. See Brown-Forman Distillers Corp. v. New York State Liquor Auth., 476 U.S.
573 (1986) (distinguishing between direct and indirect burdens); Healy v. Beer Inst.,
Inc., 491 U.S. 324 (1989) (distinguishing between direct and indirect burdens but using
the term “extraterritorial effects of state economic regulation”). Healy also has one of
the Court’s most careful discussions of what the modern meaning of “direct” is. Id. at
336-37.

138. The direct/indirect test used in the Dormant Commerce Clause cases is not to
be confused with the now repudiated use of the direct/indirect test in federal enumer-
ated commerce power cases.  The Court during a period in which it advanced a laissez
faire view of federal power said that Congress could not use its commerce power just
because some local activity affected interstate commerce; the effect had to be direct.
The Court later rejected the requirement that the effect had to be direct.
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in other instances, as part of a Cooley v. Board of Wardens139 ap-
proach.140  In either approach, direct state regulations were close to
per se violations of the Dormant Commerce Clause.141  Indirect state
regulations were either not violations, or presumptively not violations,
but subject to some kind of other test, such as the Cooley test or, more
modernly, the balancing test.142  “Direct” is one of those words that
though void of precise meaning seems to mean something and almost
begs to be used.143  Although the line between what is a forbidden
direct regulation and a permitted indirect regulation is a mystery of
life comparable to how many angels can dance on the head of a pin,144

139. 53 U.S. 299 (1851).
140. In Brown-Forman, the Court equates the direct test with discrimination and

the indirect test with the balancing test for evenhanded regulations:
When a state statute directly regulates or discriminates against interstate com-
merce, or when its effect is to favor in-state economic interests over out-of-state
interests, we have generally struck down the statute without further inquiry.
When, however, a statute has only indirect effects on interstate commerce and
regulates evenhandedly, we have examined whether the State’s interest is legit-
imate and whether the burden on interstate commerce clearly exceeds the local
benefits.  We have also recognized that there is no clear line separating the
category of state regulation that is virtually per se invalid under the Commerce
Clause, and the category subject to the Pike v. Bruce Church balancing ap-
proach.  In either situation the critical consideration is the overall effect of the
statute on both local and interstate activity.

Brown-Forman, 476 U.S. at 578–79 (1986) (emphasis added) (citations omitted).  De-
spite the fact that Brown-Forman is widely cited, equating the direct test with discrimi-
nation and the indirect test with balancing seems, if not wrong, at least unhelpful.
Professor Regan disagrees, reasoning “ ‘direct’ is also a natural adjective to apply to reg-
ulations with protectionist purpose.”  Regan, supra note 33, at 1913.

141. Di Santo v. Pennsylvania, 273 U.S. 34, 37 (1927), overruled in part by Califor-
nia v. Thompson, 313 U.S. 109 (1941). Di Santo determined “[a] state statute which by
its necessary operation directly interferes with or burdens foreign commerce is a prohib-
ited regulation and invalid, regardless of the purpose with which it was passed.  Such
legislation cannot be sustained as an exertion of the police power of the state to prevent
possible fraud.” Di Santo, 273 U.S. at 37 (citations omitted). Di Santo struck down a
Pennsylvania law that criminalized the sale of steamship tickets by anyone other than a
railroad or steamship company.  Indirect burdens on the other hand may or may not be
violations of the Dormant Commerce Clause.

142. See Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970) (emphasis added) (rea-
soning “[w]here the statute regulates even-handedly to effectuate a legitimate local pub-
lic interest, and its effects on interstate commerce are only incidental, it will be upheld
unless the burden imposed on such commerce is clearly excessive in relation to the puta-
tive local benefits”).  By “incidental” the Court in Pike quite clearly meant “indirect.”  In
applying Pike, one lower court concluded: “In sum, then, the court finds that the sub-
stantial interference with interstate commerce created by the Indiana Control Shares
Acquisition Act outweighs the articulated local benefits so as to create an impermissible
indirect burden on interstate commerce.” Dynamics Corp. of Am. v. CTS Corp., 637 F.
Supp. 389, 406 (N.D. Ill.), aff’d, 794 F.2d 250 (7th Cir. 1986), rev’d, 481 U.S. 69 (1987)
(emphasis added).

143. In The Minnesota Rate Cases, the Circuit Court used the word seven times in
one paragraph alone. Shepard v. N. Pac. Ry. Co., 184 F. 765, 793 (C.C.D. Minn. 1911),
decree modified sub nom. Simpson v. Shepard, 230 U.S. 352 (1913) (emphasis added).

144. Professor Regan refers to “the old ‘direct/indirect’ test in all its obscure general-
ity.”  Regan, supra note 33.  One writer refers to the doctrine as “an oddball component
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there is greater clarity as to what is an indirect burden than what is a
direct burden.  Using Black-Bird Creek as the guide star, if the state is
primarily regulating a local problem using its normal police powers,

of dormant Commerce Clause law.” Daniel Francis, The Decline of the Dormant Com-
merce Clause, 94 DENV. L. REV. 255, 268 (2017). Professor Lessig states it well: “While
at some level we can all understand a line between direct and indirect effects, we should
not take for granted this ability of a legal system effectively, or consistently, to draw
such a line.”  Lawrence Lessig, Translating Federalism: United States v. Lopez, 1995
SUP. CT. REV. 125, 161 (1995).  A group of cases involving the regulation of railroad
speeds nicely illustrates the vagaries of the test.  The Court in Erb v. Morash upheld a
local speed limit on trains traveling to and from Kansas City, Kansas to Kansas City,
Missouri.

Third, that a city, when authorized by the legislature, may regulate the speed
of railroad trains within the city limits.  Such act is, even as to interstate
trains, one only indirectly affecting interstate commerce, and is within the
power of the state until at least Congress shall take action in the matter.

Erb v. Morasch, 177 U.S. 584, 585 (1900) (citations omitted).
In Southern Railway Co.  v. King, the Court at least attempted some distinction be-
tween direct and indirect:

It has been frequently decided in this court that the right to regulate interstate
commerce is, by virtue of the Federal Constitution, exclusively vested in the
Congress of the United States.  The states cannot pass any law directly regulat-
ing such commerce.  Attempts to do so have been declared unconstitutional in
many instances, and the exclusive power in Congress to regulate such com-
merce uniformly maintained.

S. Ry. Co. v. King, 217 U.S. 524, 531–32 (1910).  Nonetheless, the Court said:
While this is true, the rights of the states to pass laws not having the effect to
regulate or directly interfere with the operations of interstate commerce,
passed in the exercise of the police power of the state, in the interest of the
public health and safety, have been maintained by the decisions of this court.

S. Ry. Co., 217 U.S. at 532.  The Court upheld a blow-post law, a law requiring that
trains slow and blow their whistles at intersections with roads, but as much due to the
failure of lawyering as anything.  The defendant railroad had argued that the blow post
law was a “direct” burden and failed to show the actual factual impact on interstate
commerce:

They do not show the number or location of the crossings at which the railway
company would be required to check the speed of its trains, so as to interfere
with their successful operation. . . . [T]he crossing at which this injury hap-
pened may have been so located and of such dangerous character as to make
the slackening of trains at that point necessary to the safety of those using the
public highway . . . .

Id. at 536–37.  The Court specifically said that a law requiring that trains slow at every
intersection might be “a direct burden upon interstate commerce, and therefor beyond
the power of the state to enact.” Id. at 534.  Taking its clues from this latter statement,
the Court in a later case found that the Georgia blow-post law—a law that resulted in
124 blow posts and added six hours to the 123-mile trip from Atlanta to the South Caro-
lina border—was an “unlawful” direct burden on interstate commerce:

The facts so specified, and which it was decided would give illegal operation to
the statute, are alleged in the present case, and, assuming them to be true, —
and we must so assume, —compel the conclusion that the statute is a direct
burden upon interstate commerce, and, being such, is unlawful.

Seaboard Air Line Ry. Co. v. Blackwell, 244 U.S. 310, 316 (1917) (emphasis added).  The
Seaboard Court’s use of the direct/indirect test is more of a balancing test similar to the
approach of the modern test found in Southern Pacific’s balancing of the harm to inter-
state commerce versus the gain to any local interest.  In this balance, the word “direct”
adds little to the analysis.
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and in addressing the local problem, incidentally impacts interstate
commerce, then the impact is considered indirect.145

One possible definition of “direct” burden is that it means that a
state cannot intentionally try to regulate commerce in another
state.146  This is commonly referred to as having an “extraterritorial
effect.”147 Though the case does not use the term “direct,” an early
example would be Western Union Telephone Co. v. Pendleton148 where
the Court found contrary to the Dormant Commerce Clause an Indi-
ana penalty of $100 for the failure to timely deliver a telegraph to a
neighboring state.149  As the Court said, “[w]hatever authority the

145. “Incidental” means the opposite of direct. See Townsend v. Yeomans, 301 U.S.
441, 459 (1937) (reasoning “[w]hatever relation these transactions had to interstate and
foreign commerce, the effect is merely incidental and imposes no direct burden upon
that commerce”).  In Townsend, the Court upheld the validity of a Georgia law limiting
the fees that warehousemen could charge Georgia tobacco growers against both due
process and commerce clause challenges. See also Shafer v. Farmers’ Grain Co. of
Embden, 268 U.S. 189, 203 (1925) (striking down a North Dakota inspection law im-
pacting wheat sales from North Dakota crops, including the 90% of total wheat sold in
interstate commerce).  The Court distinguished between direct and indirect burdens.
The Court said that “a state statute enacted for admissible state purposes and which
affects interstate commerce only incidentally and remotely is not a prohibited state reg-
ulation in the sense of that clause” but “that a state statute which by its necessary
operation directly interferes with or burdens such commerce is a prohibited regulation
and invalid, regardless of the purpose with which it was enacted.” Shafer, 268 U.S. at
199.  Equating indirect with incidental seems a common comparison. See also Graves v.
New York ex rel. O’Keefe, 306 U.S. 466, 487 (1939) (involving the state’s ability to tax
the federal government and reasoning “[t]he burden, so far as it can be said to exist or to
affect the government in any indirect or incidental way, is one which the Constitution
presupposes, and hence it cannot rightly be deemed to be within an implied restriction
upon the taxing power of the national and state governments which the Constitution
has expressly granted to one and has confirmed to the other”).

146. One difficulty of this definition is that all state regulations of interstate com-
merce inherently affect other states and thus the Dormant Commerce Clause doctrine.
See Goldsmith, supra note 23, at 803 (providing “a proper corrective measure put in
place by one jurisdiction for a harm that originates elsewhere will generally have some
impact outside the regulating jurisdiction”). See also Jeffrey M. Schmitt, Making Sense
of Extraterritoriality: Why California’s Progressive Global Warming and Animal Welfare
Legislation Does Not Violate the Dormant Commerce Clause, 39 HARV. ENVTL. L. REV.
423, 428 (2015) (explaining “[b]ecause most state laws have some effects beyond their
borders, the extraterritoriality doctrine does not bar all regulations of in-state conduct
that have extraterritorial effects.  Although the Supreme Court has held that a state
can violate the extraterritoriality principle through the regulation of in-state conduct, it
has provided no clear limiting principle to determine when the extraterritoriality doc-
trine is implicated”).

147. For “direct,” Professor Regan prefers “extraterritoriality.”  Regan, supra note
33.  Professor Denning uses the term “extraterritorial.” Denning, supra note 33, at 982.
Professor Denning states that his analysis is more like “an autopsy of sorts.” Id.  He
says, with what appears to be some glee, “[a]t this point, the extraterritoriality principle
looks to be quite moribund.” Id.

148. 122 U.S. 347 (1887).
149. Professor Denning agrees that Western Union is an example of a forbidden di-

rect regulation. Denning, supra note 33, at 982.  Professor Denning also cites to an early
article on the commerce clause that argues that laws with such an extraterritorial reach
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state may possess over the transmission and delivery of messages by
telegraph companies within her limits, it does not extend to the deliv-
ery of messages in other states.”150  The Court stated its reasoning in
the language of Cooley: “[t]he object of vesting the power to regulate
commerce in congress was to secure, with reference to its subjects,
uniform regulations, where such uniformity is practicable, against
conflicting state legislation.”151

In Baldwin v. Seelig,152 the Court struck down a law as a “direct”
burden because of its regulation of the price at which milk could be
sold in other states.153  In Seelig, New York law required milk dealers
in New York to pay a fixed minimum price for milk purchased from
farmers, including both in-state and out-of-state farmers.154  Seelig, a
Vermont farmer, challenged the law on Dormant Commerce Clause
grounds.

The Court equated the New York law requiring that a price
higher than the normal market price be paid for goods bought in other
states, as the equivalent to a tariff barrier, reasoning “[s]uch a power,
if exerted, will set a barrier to traffic between one state and another as
effective as if customs duties, equal to the price differential, had been
laid upon the thing transported.”155  This is a silly analogy in that
under a tariff barrier New York would have kept the difference be-
tween the market price and the price paid.  In Seelig, the Vermont
farmer kept the difference and eventually New York consumers would
have to absorb the higher price.  Nonetheless, the comparison to a
tariff barrier indicates the decree to which the Court thought that
such a law might hurt interstate commerce.156  The Court then ad-

should be struck down on due process grounds. See Denning, supra note 33, at 982-83
(citing Bernard C. Gavit, The Commerce Clause of the United States Constitution, § 185
(1970) (stating that “Gavit, author of an early treatise on the Commerce Clause, com-
plained that such cases ought to be decided under the Due Process Clause. ‘A rule of law
which purports to affect conduct outside of the state is void, and in truth no rule. . . . It
is beyond the power of a state to so impose its authority beyond its own limits’”)).

150. W. Union Tel. Co. v. Pendleton, 122 U.S. 347, 358 (1887).
151. W. Union, 122 U.S. at 358.
152. 294 U.S. 511 (1935).
153. Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511, 522 (1935).
154. In Seelig, New York was attempting to provide dairy farmers a reasonable rate

of return in a time of oversupply of milk.  New York law applied to both the 70% of the
milk purchased in New York and the 30% purchased in other states. Seelig, 249 U.S. at
519.  The closeness of New York to neighboring states also producing milk made it im-
practical to apply its law to only in-state purchases.  If it did apply to only in-state
purchases, dealers could easily purchase milk from farmers in other states.

155. Id. at 521.
156. Although clearly not a tariff barrier, any state attempt to dictate the price paid

for goods in another state might work serious harm to interstate commerce.  At its sim-
plest level, it would discourage buyers from looking for cheaper goods in other states.  It
also might provide a means for a state to protect inefficient in-state producers from
competition from more efficient out of state producers.  Applying even the more modern
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dressed the argument as to whether the New York law was a direct or
indirect burden, noting:

Nice distinctions have been made at times between direct and
indirect burdens.  They are irrelevant when the avowed pur-
pose of the obstruction, as well as its necessary tendency, is to
suppress or mitigate the consequences of competition be-
tween the states. Such an obstruction is direct by the very
terms of the hypothesis.157

In some instances, direct burdens were viewed as discriminatory
burdens on interstate commerce.  The Circuit Court in The Minnesota
Rate Cases,158 for example, relied on the discriminatory impact of the
state rates to find a direct burden:

Moreover, the acts and orders making these intrastate reduc-
tions necessarily operate to discriminate against interstate
commerce and the right of the companies to carry it on, and
in that way constitute a direct burden upon such commerce.
Mr. Justice White said in the Pullman Company’s Case that,

balancing test of Southern Pacific, such a law might be struck down, but equating the
law to a tariff barrier was not a helpful analogy.  Justice Black in a dissenting opinion in
Hood v. Du Mond equated “direct” with what he called “the Cooley balance-of-interest
test:” “Many of the cases have used the words ‘restraints,’ ‘obstructions,’ ‘in commerce,’
‘on commerce,’ ‘burdens,’ ‘direct burdens,’ ‘undue burdens,’ ‘unreasonable burdens,’ ‘un-
fair burdens,’ ‘incidental burdens,’ etc., but such words have almost always been used,
as the opinions reveal, to aid in application of the Cooley balance-of-interests rule.”  H.
P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 552 (1949) (Black, J., dissenting).  In
Hood, the Court struck down a New York law that in operation made it harder for a
Massachusetts milk dealer to purchase milk from some New York dairy farmers for the
Boston market than a New York dealer for a New York market.  That had clearly not
been the intent of the New York law, but it arguably had that impact.

157. Seelig, 249 U.S. at 522.  In Brown-Forman, a modern case, the Court cited See-
lig in striking down a New York law that required liquor distributors throughout the
United States to sell to New York wholesalers at the lowest price that the liquor was
sold anywhere in the United States. Brown-Forman, 476 U.S. at 582.  New York had a
fixed price at which liquor had to be sold in New York and it did not want distributors
gaming the system with unfair profits.  The Court accepted the argument of Brown-
Forman, a distiller of liquor, that the law was a direct burden on interstate commerce
because it “effectively regulates the price at which liquor is sold in other States.” Id. at
579.  In another modern case, Edgar v. MITE Corp., 457 U.S. 624 (1982), Justice
White’s plurality opinion struck down on direct/indirect Dormant Commerce Clause
grounds an Illinois law that regulated hostile takeovers in any attempt that involved a
target company where 10% of the target company’s shares were owned by shareholders
located in Illinois, stating “[t]he Commerce Clause, however, permits only incidental
regulation of interstate commerce by the States; direct regulation is prohibited.” Edgar,
457 U.S. at 640 (emphasis added).  Justice White concluded the Illinois law was a direct
regulation because of its “sweeping extraterritorial effect.” Id. at 642.  A majority of the
Court agreed that the law violated the Dormant Commerce Clause, but based upon the
balancing test, “for even when a state statute regulates interstate commerce indirectly,
the burden imposed on that commerce must not be excessive in relation to the local
interests served by the statute.” Id. at 643. Cf. CTS Corp. v. Dynamics Corp. of Am.,
481 U.S. 69 (1987) (upholding an Indiana regulation of hostile takeovers that applied
only to companies incorporated in Indiana).

158. 184 F. 765 (C.C.D. Minn. 1911), decree modified sub nom. 230 U.S. 352 (1913).
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though a power exerted by a state may not abstractly impose
a direct burden on interstate commerce, yet such exertion will
be a direct burden upon such commerce if the power as exer-
cised operates a discrimination against that commerce, or,
what is equivalent thereto, discriminates against the right to
carry it on.159

But another approach was to treat direct burdens as virtually per
se invalid without any requirement that the law be discriminatory.160

The Supreme Court in The Minnesota Rate Cases said that direct bur-
dens, like discriminatory laws, were virtually per se invalid, but no
actual discrimination was required.161

The Minnesota Rate Cases involved a challenge by the stockhold-
ers of several different interstate railroads to Minnesota’s adoption of
maximum charges for transportation of freight and passengers.  In

159. Shepard v. N. Pac. Ry. Co., 184 F. 765, 793 (C.C.D. Minn. 1911), decree modi-
fied sub nom. Simpson v. Shepard, 230 U.S. 352 (1913) (emphasis added).  The Circuit
Court summarized the rate regulation as “a direct discrimination against interstate
commerce . . . and hence a direct burden upon that commerce.” The Minnesota Rate
Cases, 184 F. at 793. The Circuit Court found support from language in a prior Su-
preme Court case:

And Mr. Justice White [concurring opinion] in the Pullman Company’s Case,
which involved the same statute, said that one of the propositions conclusively
established by previous decisions of the court was that:

‘Even though a power exerted by a state, when inherently considered, may
not in and of itself abstractly impose a direct burden on interstate com-
merce, nevertheless such exertion will be a direct burden on such com-
merce if the power as exercised operates a discrimination against that
commerce, or, what is equivalent thereto, discriminates against the right
to carry it on.’

Id. at 774–75 (citations omitted).
In the Pullman case, the Court without citing either Gibbons or Cooley found a

Kansas fee based upon a percentage of an interstate company’s total valuation to be a
constitutional violation against being deprived of its property otherwise than by due
process of law.  Pullman Co. v. Kansas ex rel. Coleman, 216 U.S. 56, 62–63 (1910).  The
only case cited by Pullman was decided on due process grounds.  It is firmly established
that, consistently with the due-process clause of the Constitution of the United States, a
state cannot tax property located or existing permanently beyond its limits.  W. Union
Tel. Co. v. Kansas ex rel. Coleman, 216 U.S. 1, 38 (1910).

160. The uncertainty of the Court’s approach makes it tempting to say that the
Court came to a fork in the road and took it.  With apologies to Yogi Berra, who fa-
mously defied logic in his many humorous statements, the direct/indirect test similarly
defies logic, particularly in its lack of precise directions.  The provenance of “the fork in
the road directions” are cloudy at best, but it is included in his book, YOGI BERRA, THE

YOGI BOOK: I REALLY DIDN’T SAY EVERYTHING I SAID! 48 (1998), as an example of some-
thing Yogi did say.

161. See also Coleman, 216 U.S. at 37 (striking down a non-discriminatory state fee
on Western Union for support of local schools based upon the value of its interstate
capitalization value, explaining “[t]here can be but one answer to this question, namely,
that such a condition would operate as a direct burden on interstate commerce, and
therefore would be unconstitutional and void.  Consistently with the Constitution no
court could, by any form of decree, recognize or give effect to or enforce such a condi-
tion”) (emphasis added).
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finding the law unconstitutional, the Court hung its hat on the direct/
indirect test:

If a state enactment imposes a direct burden upon interstate
commerce, it must fall regardless of Federal legislation.  The
point of such an objection is not that Congress has acted, but
that the state has directly restrained that which, in the ab-
sence of Federal regulation, should be free.  If the acts of Min-
nesota constitute a direct burden upon interstate commerce,
they would be invalid without regard to the exercise of Fed-
eral authority touching the interstate rates said to be
affected.162

The Court said that commerce power by itself “established the es-
sential immunity of interstate commercial intercourse from the direct
control of the states with respect to those subjects embraced within
the grant which are of such a nature as to demand that, if regulated at
all, their regulation should be prescribed by a single authority.”163  It
continued, “that as to those subjects which require a general system or
uniformity of regulation, the power of Congress is exclusive.”164  And,
in what may have been a reference to indirect burdens, the Court said:
“In other matters, admitting of diversity of treatment according to the
special requirements of local conditions, the states may act within
their respective jurisdictions until Congress sees fit to act . . . .”165  In
The Minnesota Rate Cases, the Supreme Court cited Cooley in describ-
ing direct regulations and certainly echoed the language of Cooley.166

A direct burden was one on a subject needing uniformity of regulation.
An indirect burden was one on a subject needing diversity of
regulation.

In a case upholding New Jersey’s right to set ferry boat fees from
New Jersey to New York, the Court said that ferry boat regulations

162. The Minnesota Rate Cases, 230 U.S. at 396-97 (alteration in the original).  If
not a direct regulation, the state law, the Court said, would still be subject to a
Supremacy Clause challenge as contrary to federal law.

163. Id. at 399.
164. Id.
165. Id. at 399-400.
166. Professor Denning equates Cooley with the direct/indirect test: “The terms di-

rect and indirect roughly corresponded to Cooley’s national and local subjects, respec-
tively.” Denning, supra note 33, at 982.  The Cooley decision itself at no point in time
mentioned anything involving the direct/indirect test.  The attorneys defending Phila-
delphia’s pilotage law, in that part of the older cases giving the arguments of the attor-
neys, did mention “direct,” but in what appears to be a defense against the Supremacy
Clause, not the Dormant Commerce Clause issue, “Such repugnance must be direct, and
these acts are not even inconsistent.” Cooley, 53 U.S. at 310 (emphasis added) (provid-
ing the argument of the attorneys for the defendant, the Port of Philadelphia).
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might sometimes be invalid direct regulations,167 but not as to reason-
able fees.  It said using Cooley-type language:

The fundamental test, to which we have referred, must be ap-
plied; and the question is whether, with regard to rates, there
is any inherent necessity for a single regulatory power over
these numerous ferries across boundary streams; whether, in
view of the character of the subject and the variety of regula-
tion required, it is one which demands the exclusion of local
authority.168

The direct/indirect test continues to this day, at least to some
degree.169

G. THE BEGINNING OF THE DEMISE OF THE COOLEY SUBJECT TEST

As the Court approached the beginning of the modern balancing
test in Southern Pacific v. Arizona170 in 1945, the weaknesses of the
Cooley subject test were apparent.  The subject test cut with too broad

167. See Port Richmond & Bergen Point Ferry Co. v. Bd. of Chosen Freeholders, 234
U.S. 317, 326 (1914) (stating “[i]t necessarily follows that whatever may properly be
regarded as a direct burden upon interstate commerce, as conducted by ferries operating
between states, it is beyond the competency of the states to impose”) (emphasis added).
The Port Richmond Court cited to the 1885 case Gloucester Ferry Co. v. Pennsylvania,
114 U.S. 196 (1885), where the Gloucester Ferry Court found invalid a tax on a ferry
company based upon the total value of its capital stock, including that part interstate.
The Gloucester Ferry case did not mention the direct/indirect test.

168. Port Richmond, 234 U.S. at 332.  The Port Richmond Court did make a telling
admission as to the direct/indirect test, that state quarantine and pilotage regulations
could be viewed as “direct” but were nonetheless valid: “Quarantine and pilotage regula-
tions may be said to be quite as direct in their operation, but they are not obnoxious
when not in conflict with Federal rules.” Id. at 331-32.  In Wilmington Transportation
Co., the Court explained:

As repeatedly stated, [the Dormant Commerce Clause] denies authority to the
state in all cases where the subject is of such a nature as to demand that, if
regulated at all, its regulation should be through a general or national system,
and that it should be free from restraint or direct burdens save as it is constitu-
tionally governed by Congress; and on the other hand, as to those matters
which are distinctively local in character, although embraced within the Fed-
eral authority, the rule recognizes the propriety of the reasonable exercise of
the power of the states, in order to meet the needs of suitable local protection,
until Congress intervenes.

Wilmington Transp. Co. v. R.R. Comm’n of California, 236 U.S. 151, 154–55 (1915).  The
Wilmington Court found that California’s regulation of rates from the mainland of Cali-
fornia twenty miles to Catalina Island, also in California, did not involve the Dormant
Commerce Clause despite crossing “the high seas.”

169. I agree with those who suggest that the direct/indirect test should not be
viewed as a separate test, but just one of the factors in the unreasonable burdens’ bal-
ancing test: “[We] submit that the appropriate statement of the extraterritoriality con-
cern is that states may not impose burdens on out-of-state actors that outweigh the in-
state benefits in the sense that we described above.” Goldsmith, supra note 23, at 804.
Francis agrees: “It may be right, as Goldsmith and Sykes seem to suggest, that the
“extraterritoriality” cases may be best assimilated to the Dormant Commerce Clause
doctrine, if at all, under the rubric of burden review.” Francis, supra note 144, at 268.

170. 325 U.S. 761 (1945).
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a stroke.  As to the regulation of any given subject, uniformity was
needed; as to the other regulations, diversity was needed.  In 1937, the
Court in Kelly v. Washington171 dealt with a state of Washington com-
prehensive regulation172 of machine-driven vessels operating in and
around the ports in Washington, including some 139 motor-driven
tugs that were at issue in the case.  After determining that the state
law was not preempted by federal law, the Court turned to the Dor-
mant Commerce Clause issue: “The remaining question is whether the
state law must fall in its entirety, not because of inconsistency with
federal action, but because the subject is one as to which uniformity of
regulation is required, and hence, whether or not Congress has acted,
the state is without authority.”173

The Court was confronted with the weaknesses of the subject test:
“Whether the state in a particular matter goes too far must be left to
be determined when the precise question arises.”174  The same sub-
ject, depending on the particular regulation, might need the uniform-
ity of federal regulations or tolerate the diversity of state regulations.
As for the Washington law, it acknowledged that it had “provisions
which may be deemed to fall within the class of regulations which
Congress alone can provide.”175  On the one hand, only Congress could
“establish standards and designs for the structure and equipment of
vessels” and “prescribe rules for their operation.”176

But that did not mean, the Court said, “that in all respects the
state act must fail.”177  Mixing in the Court’s Supremacy Clause find-
ing that federal law did not preempt the state law “in relation to the
inspection of the hull and machinery of these tugs, in order to insure

171. 302 U.S. 1 (1937).
172. See State ex rel. Foss Co. v. Kelly, 186 Wash. 589, 590, (1936), rev’d sub nom.

Kelly v. Washington ex rel. Foss Co., 302 U.S. 13 (1937) (noting “[the Washington Law]
is a comprehensive and complete code for the inspection and regulation of every vessel
operated by machinery which is not subject to inspection under the laws of the United
States”).

173. Kelly, 302 U.S. at 14 (citing Cooley v. Bd. of Wardens, 53 U.S. 299, 313 (1851)).
174. Id. at 15. Compare id. (reasoning that the structure and design of vessels was

properly within the regulation of federal law and should not be left to the states), with
Port Richmond & Bergen Point Ferry Co. v. Bd. of Chosen Freeholders, 234 U.S. 317,
332 (1914) (providing that a local ferry system was inscrutable in so far as it had no
substantial effect on interstate commerce).  In reconciling the various Supreme Court
cases involving ferry boats, the case highlighted a weakness of the Cooley subject test:
that the same subject might need uniformity or diversity depending upon the particular
facts.

175. Id. at 14.
176. Id. at 14-15.  Such matters “could not properly be left to the diverse action of

the states.” Id. at 15.  Such regulations presented the danger of multiplicity of inconsis-
tent state regulations: “The state of Washington might prescribe standards, designs,
equipment, and rules of one sort, Oregon another, California another, and so on.” Id.

177. Id.
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safety and seaworthiness,”178 the Court asked the Cooley question: “Is
that a subject which necessarily and in all aspects requires uniformity
of regulation and as to which the state cannot act at all, although Con-
gress has not acted?”179  The Court’s answer was emphatic: “We hold
that it is not.”180  The state, it said, could treat an “unsafe and un-
seaworthy vessel” the same as it might treat “a diseased animal or
unwholesome food.”181  The state did not have to wait for federal ac-
tion to protect its people as long as the state law was not in conflict
with the federal law.

Still, the state could cross the line into aspects of the subject need-
ing the uniformity of federal law by attempting “to impose particular
standards as to structure, design, equipment, and operation.”182  The
Court ultimately upheld the state law as to inspections to assure the
safety and seaworthiness issues as to the tug’s helm and machinery,
but it remanded the cases for a fuller clarification of the facts: “There
may be other requirements of the state act which also lie outside the
bounds of the federal action thus far taken and as to which uniformity
of regulation is not needed.”183

The Court in Kelly, in trying to apply the Cooley test, unintention-
ally revealed that there were fissures that would later weaken its
foundation.  Perhaps anticipating too much the modern balancing test
of Southern Pacific, the need for uniformity of federal regulation ver-
sus the need for diversity of state regulations may always be an im-
portant part of any Dormant Commerce Clause consideration as one of
the factors to be considered, even if it is not the primary operative test
that it once was.

H. THE RATIONAL BASIS TEST AS THE ERRONEOUS TEST FOR THE

DORMANT COMMERCE CLAUSE

In the last significant case before Southern Pacific v. Arizona184

began the modern balancing test, the Court in 1938—and the date is
of no small importance—in South Carolina v. Barnwell Brothers185

applied the Rational Basis test to a Dormant Commerce Clause is-
sue.186  In Barnwell, the Court upheld width and weight limits for

178. Id.
179. Id.
180. Id.
181. Id.
182. Id.
183. Id. at 15-16.
184. 325 U.S. 761 (1945).
185. 303 U.S. 17 (1938).
186. S.C. State Highway Dep’t v. Barnwell Bros., 303 U.S. 177, 191–92 (1938).
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trucks traveling in South Carolina that were inconsistent with normal
interstate trucks:187

Being a legislative judgment it is presumed to be supported
by facts known to the Legislature unless facts judicially
known or proved preclude that possibility.  Hence, in review-
ing the present determination, we examine the record, not to
see whether the findings of the court below are supported by
evidence, but to ascertain upon the whole record whether it is
possible to say that the legislative choice is without rational
basis.  Not only does the record fail to exclude that possibility
but it shows affirmatively that there is adequate support for
the legislative judgment.188

Contrary to any prior approach as to the Dormant Commerce
Clause, the Court did not undertake to determine if the South Caro-
lina law actually adversely impacted interstate commerce.  Instead of
the Court stepping in to protect the federal interest in the uniformity
of interstate commerce, under the rational basis test, the law was con-
stitutional if the state might rationally believe it to be so.189

The Rational Basis test had begun its rise as the preeminent due
process and equal protection test the same year in United States v.
Carolene Products.190  In Carolene Products, the Court upheld a fed-
eral law which banned the interstate shipment of milk substitute
products, including a product called Milnut in which coconut oil was
used to replace normal milk fat.  In response to the argument that the
law violated the Due Process Clause of the Fifth Amendment, the
Court said that:

regulatory legislation affecting ordinary commercial transac-
tions is not to be pronounced unconstitutional unless in the
light of the facts made known or generally assumed it is of
such a character as to preclude the assumption that it rests
upon some rational basis within the knowledge and experi-
ence of the legislators.191

187. The lower court had found that the South Carolina law would exclude from 85
to 90% of interstate trucks. Barnwell Bros., 303 U.S. at 182.

188. Id. at 191-92 (emphasis added) (citations omitted).
189. It is useful to point out that the Barnwell Court made little effort in distin-

guishing between the Fourteenth Amendment challenge and the Dormant Commerce
Clause challenge.  Its conclusion nicely reflects that “[t]he regulatory measures taken
by South Carolina [were] within its legislative power.  They [did] not infringe the Four-
teenth Amendment, and the resulting burden on interstate commerce [was] not forbid-
den.” Id. at 196.

190. 304 U.S. 144 (1938).
191. United States v. Carolene Prods., 304 U.S. 144, 152 (1938) (emphasis added).

For a concise statement of the rational basis test, see Maria Ponomarenko, Administra-
tive Rationality Review, 104 VA. L. REV. 1399 (2018), providing:

Under the familiar rational basis test, a court must uphold a challenged stat-
ute if there is any conceivable basis to support it. Courts routinely accept spec-
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In the context of the day, this was to be a game changer.  The
Court in 1937 had just rejected its role of promoting a laissez faire
view of government,192 that government power was limited in its abil-
ity to regulate economic matters.193  One of the most famous state-
ments of this change of approach is found in Williamson v. Lee
Optical194:

The day is gone when this Court uses the Due Process Clause
of the Fourteenth Amendment to strike down state laws, reg-
ulatory of business and industrial conditions, because they
may be unwise, improvident, or out of harmony with a partic-
ular school of thought.  . . . “For protection against abuses by
legislatures the people must resort to the polls, not to the
courts.”195

The rational basis test was to be the primary due process and
equal protection test for laws limiting economic and other interests
not viewed as fundamental.

The Barnwell Court did not in any way abandon all aspects of the
Dormant Commerce Clause.  It emphasized the concern for discrimi-
nation196 and stated that rule as well as any case up to that time:

ulative—even far-fetched—justifications that few would describe as “rational”
in a colloquial sense. Modern rational basis review typically is justified as a
necessary concession to the nature of the legislative process.

192. The most famous example is Lochner v. New York, 198 U.S. 45 (1905).  Justice
Holmes’ dissenting opinion which eventually carried the day stated:

This case is decided upon an economic theory which a large part of the country
does not entertain . . . .  The 14th Amendment does not enact Mr. Herbert
Spencer’s Social Statics . . . .  But a Constitution is not intended to embody a
particular economic theory, whether of paternalism and the organic relation of
the citizen to the state or of laissez faire.

Id. at 75 (Holmes, J., dissenting) (citations omitted).
193. This transformative approach had its origin in two cases.  In N.L.R.B. v. Jones

& Laughlin Steel Corp., 301 U.S. 1 (1937), the Court rejected a narrow view of Congress’
commerce power, a narrow view that had made it impossible for Congress to even ban
child labor.  Hammer v. Dagenhart, 247 U.S. 251 (1918).  In West Coast Hotel Co. v.
Parrish, the Court rejected an expansive view of liberty in the Due Process Clause as a
limitation on governmental power: “Liberty under the Constitution is thus necessarily
subject to the restraints of due process, and regulation which is reasonable in relation to
its subject and is adopted in the interests of the community is due process.” 300 U.S.
379, 391 (1937).  For the transition from the reasonable basis test as the preeminent
Due Process and Equal Protection test to the Rational Basis test, see James M. McGold-
rick, Jr., The Rational Basis Test and Why It Is So Irrational: An Eighty-Year Retrospec-
tive, 55 SAN DIEGO L. REV. 751 (2018).

194. 348 U.S. 483 (1955).
195. Williamson v. Lee Optical of Oklahoma Inc., 348 U.S. 483, 488 (1955).
196. Justice Douglas, though not citing Barnwell, had doubts about applying South-

ern Pacific’s balancing approach, explaining:
I have expressed my doubts whether the courts should intervene in situations
like the present and strike down state legislation on the grounds that it bur-
dens interstate commerce.  My view has been that the courts should intervene
only where the state legislation discriminated against interstate commerce or
was out of harmony with laws, which Congress had enacted.
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The commerce clause by its own force, prohibits discrimina-
tion against interstate commerce, whatever its form or
method, and the decisions of this Court have recognized that
there is scope for its like operation when state legislation
nominally of local concern is in point of fact aimed at inter-
state commerce, or by its necessary operation is a means of
gaining a local benefit by throwing the attendant burdens on
those without the state.197

But the Court said: “Few subjects of state regulation are so peculiarly
of local concern as is the use of state highways.”198  And as to local
matters, the Court stated:

With respect to the extent and nature of the local interests to
be protected and the unavoidable effect upon interstate and
intrastate commerce alike, regulations of the use of the high-
ways are akin to local regulation of rivers, harbors, piers, and
docks, quarantine regulations, and game laws, which, Con-
gress not acting, have been sustained even though they mate-
rially interfere with interstate commerce.199

As to the weight limits, the Court said: “It is for the Legislature to
say whether the one test or the other will in practical operation better
protect the highways from the risk of excessive loads.”200  And as for
the width limits, it could not be said that the width limits on state
highways were “unrelated to their safety and cost of maintenance” or
that they were not “adopted to safeguard the highways of the state” or
that they were “not within the range of the permissible legislative
choice.”201  Unlike the lower court, the Supreme Court did not concern
itself in the least about the practical impact on interstate commerce of
South Carolina outlier truck width and weight limits.

Barnwell’s adoption of the rational basis test for the Dormant
Commerce Clause is likely the product of the evangelical spirit of the
Court in its 1937 cases rejecting its former laissez faire approach of
substituting its own judgment for that of the legislative branch, espe-
cially in due process and equal protection cases.  There was no case
prior to Barnwell that applied the rational basis test to a Dormant
Commerce Clause issue, and only one Supreme Court case after it that

S. Pac. Co. v. Arizona ex rel. Sullivan, 325 U.S. 761, 795 (1945) (Douglas, J., concurring).
But see Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520, 529 (1959) (acknowledging
“[t]his is one of those cases—few in number—where local safety measures that are non-
discriminatory place an unconstitutional burden on interstate commerce.”  In Bibb, the
Court found Illinois’ requirement of curved mud flaps to be too much of a burden on
interstate commerce.

197. Barnwell Bros., 303 U.S. at 185–86.
198. Id. at 187.
199. Id. at 187-88.
200. Id. at 193.
201. Id. at 196.
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followed its rational basis approach as to the Dormant Commerce
Clause, and that was the following year.202

The Court’s decision in Raymond Motor Transportation., Inc. v.
Rice203 is an object lesson on any attempt to rely on Barnwell’s ra-
tional basis test.  Wisconsin law limited trucks to 55 feet in length,
preventing the use the 65-foot double trailers common in interstate
transportation.  The Raymond Motor Court detailed the harm to inter-
state commerce and the state of Wisconsin offered no defense: “The
State, for reasons unexplained, made no effort to contradict this evi-
dence of comparative safety with evidence of its own.”204  The State’s
position was that the balancing test of Southern Pacific was “not ap-
plicable to a State’s regulation of motor vehicles in the promotion of
safety.  It contends that we should be guided, instead, by South Caro-
lina State Highway Dep’t. v. Barnwell Bros.”205 The Court said that
Southern Pacific, not Barnwell, was the right test.206  The rational ba-
sis test went on to have a successful life in defining Congress’ com-
merce power,207 but not in determining the scope of the Dormant
Commerce Clause.

III. CONCLUSION

Marshall’s dicta in Gibbons, which stated that Congress’ com-
merce power meant that states could never regulate interstate com-
merce, was likely never going to be the defining rule.  It is impractical
to imagine that Congress would ever have had the time or inclination
to pass the various laws necessary to regulate interstate commerce in
all of its various forms.  And ultimately, that was the point of Cooley.

202. Clark v. Paul Gray, Inc., 306 U.S. 583, 594 (1939).  The Clark Court stated:
Hence, in passing on the validity of the present classification, it is not the prov-
ince of a court to hear and examine evidence for the purpose of deciding again a
question which the legislature has already decided. Its function is only to deter-
mine whether it is possible to say that the legislative decision is without ra-
tional basis.

Clark, 306 U.S. at 594 (emphasis added).  The Clark Court upheld a $7.50 fee on all
automobiles brought into California for sale as related to services provided by the state.

203. 434 U.S. 429 (1978).
204. Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429, 437 (1978). But see Kassel

v. Consolidated Freightways Corp., 450 U.S. 662 (1981) (acknowledging the state of
Iowa unsuccessfully tried to defend its similar law on balancing grounds).

205. Raymond Motor, 434 U.S. at 442 (citations omitted).
206. Id. at 443.  The lower court had rejected the rational basis test as the correct

test, but the Supreme Court reversed its application of the balancing test: “Rather than
defer to the state upon a finding of a rational basis for its conduct, we must inquire
whether the burden the state has imposed upon interstate commerce is clearly excessive
in relation to the putative local benefits.”  Raymond Motor Transp., Inc. v. Rice, 417 F.
Supp. 1352, 1359–60 (W.D. Wis. 1976), rev’d, 434 U.S. 429 (1978) (internal quotations
omitted).

207. James M. McGoldrick, Jr., The Commerce Clause, The Preposition, and the Ra-
tional Basis Test, UNIV. OF MASS. L. REV., (forthcoming).
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Some subjects inherently needed the uniformity of federal regulation,
and that need would likely lead to federal regulation eventually.
Other subjects, such as most of the approximately 360 ocean ports in
the United States, were unlikely to ever come to the attention of Con-
gress.208  Certainly Cooley was correct in that the vagaries of those
ports called for the diversity that states and their political subdivi-
sions would bring.  It seems prescient that Congress thought enough
of the ports to make it clear that they were subject to local regulation.

Of the early trifecta of Gibbons, Black-Bird Creek, and Cooley, it
is the hardest to make something of Black-Bird Creek. Black-Bird
Creek itself was a miserable little swamp of an interstate tributary
and if a careless sloop had not run into the dam blocking it, it is doubt-
ful that anyone would ever have heard of it.  Marshall himself did not
even feel the need to defend his decision that no Dormant Commerce
Clause concerns were threatened.  But Black-Bird Creek is surely im-
portant, if for nothing else, in that it showed there was a crack in Gib-
bons’ view that Congress’ power was inviolate. Black-Bird Creek left
room for Cooley to rush in.  And it is hard not to blame Black-Bird
Creek at least in part for the later incomprehensible direct/indirect
test.

If Gibbons was too intractable, Cooley definitely had more legs for
the long run, but even it would eventually be shown to be too confining
to distinguish between all of the various ways that states needed to
regulate interstate commerce and the ways that interstate commerce
might need to be protected.  Nonetheless, the Court’s attempt to de-
cide what subjects needed uniformity versus what subjects needed di-
versity developed approaches that would later become important in
the more modern test.  The most obvious was its concern for discrimi-
nation.  There was no easy explanation as to why discriminatory laws
violated the Dormant Commerce Clause or how they fit in with either
a Gibbons or Cooley approach, but certainly one of the early concerns
of the framers was a state preferring itself, its citizens, and its compa-
nies over those of other states.

In the development of the Dormant Commerce Clause from Gib-
bons to Barnwell, elements of the more modern Southern Pacific bal-
ancing tested are previewed. Cooley itself gave weight to a federal law

208. U.S. Ports Archives, GLOBAL TRADE MAGAZINE, http://globaltrademag.com/us-
ports/ (last visited April 1, 2019).  Global Trade Magazine notes that:

According to the American Association of Port Authorities, U.S. business activi-
ties related to waterborne commerce contribute more than $3 trillion to
America’s economy.  Seaport activities alone account for tens of millions in fed-
eral, state and local tax revenues. There are approximately 360 commercial
ports that serve the United States, according to the U.S Coast Guard.

Id.
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that though not constitutionally binding was nevertheless important
in determining the need for state and local regulation.  More impor-
tantly, even if the balancing test, with all of its permutations, has
eclipsed a too simplistic subject test, the need for uniformity versus
the need for diversity has to be an important part of any modern bal-
ancing test. Black-Bird Creek suggests that crucial local interests de-
serve to win out over incidental burdens to inconsequential interstate
interests.  Even a racist decision like DeCuir, which prevented Louisi-
ana from protecting persons of color traveling on steamships passing
through the state on the Mississippi River, illustrates the legitimate
concern for the multiplicity of inconsistent state burdens.  The peddler
and the drummer cases illustrate that the nature of the regulation has
to be considered as well, that while peddlers might need only protec-
tion from discriminatory laws, drummers soliciting interstate orders
might need protection from unreasonable laws, even if non-
discriminatory.

Among the “considerable uncertainties,” it perhaps ought to give
us pause that the Dormant Commerce Clause has been a source of
much constitutional litigation and yet it is not found in the Constitu-
tion.  Did the framers assume that the Court would fill the gap in their
drafting?  If Congress was smart enough to figure out the need to pass
legislation allowing for the diversity of state regulations needed by our
nation’s ports, why were our framers from the same era not smart
enough to say in the Constitution that some state laws would be con-
trary to federal commerce power?  Was the Court correct to step in and
fill that gap?  Congress, from the Supremacy Clause in the Constitu-
tion, always had the power to preempt any state regulation that it
thought hurt interstate interest too much.  Ultimately, as the law de-
veloped, Congress had the power to permit state and local burdens on
interstate commerce. Was the Court intended to have a placeholder
role, limiting or granting power to the states until Congress had time
to address the issue?  The absence of any constitutional guidelines
makes the answer to any of these questions far from certain as to what
the framers may have contemplated.  Despite the fact that the Dor-
mant Commerce Clause is not to be seen in the Constitution, after
almost two hundred years from Marshall’s first glimpsing it in Gib-
bons, it is not likely going to go anywhere, no matter how much some
might wish it.


