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DUE PROCESS ROULETTE:
WHY PUBLIC UNIVERSITY STUDENTS ARE NOT

GUARANTEED PROCEDURAL DUE PROCESS
WHEN FACING SUSPENSION

OR DISMISSAL

I. INTRODUCTION

Government has the duty to provide quality education for all
schoolchildren.1  The United States Supreme Court has defended a
student’s right to continued education, especially at the K-12 level.2
However, the Court has remained mute on whether that same protec-
tion extends to publicly-funded university education.3  This silence
has resulted in a split among the United States courts of appeals.4
Due to this split, students facing dismissal or suspension rely on the
circuit their university sits in, rather than a uniform rule, to protect
their rights under the Due Process Clause.5

In Goss v. Lopez,6 the Supreme Court created a protected prop-
erty interest in continued education and a protected liberty interest in

1. See Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954) (articulating the govern-
ment’s role in ensuring students received quality education); Goss v. Lopez, 419 U.S.
565, 576 (1975) (explaining the significance of a long-term suspension on a student’s
life).

2. Goss, 419 U.S. at 579.  The Court determined that students facing suspension
or expulsion cannot be excluded from the educational process without being provided, at
minimum, notice of the charges against him or her and an opportunity to be heard prior
to any disciplinary decision. Id.

3. See Bd. of Curators v. Horowitz, 435 U.S. 78, 84-85 (1978) [hereinafter
Horowitz III] (assuming, without deciding, the existence of a protected constitutional
interest); Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 223 (1985) (declining to
invoke a protected constitutional interest for a public university student dismissed for
academic reasons).

4. Compare Oyama v. Univ. of Haw., 813 F.3d 850, 874–75 (9th Cir. 2015) (copy-
ing the Supreme Court by assuming without deciding that there is a protected liberty or
property interest implicated when a student is dismissed from a public university), with
Williams v. Wendler, 530 F.3d 584, 589 (7th Cir. 2008) (stating there is no stand-alone
interest in continued public education at the university level), and Jaksa v. Regents of
Univ. of Mich., 597 F. Supp. 1245, 1248 (E.D. Mich. 1984) [hereinafter Jaksa I] (finding
a protected liberty and property interest is invoked when a student is dismissed from a
public university), aff’d, 787 F.2d 590 (6th Cir. 1986).

5. Compare Richmond v. Fowlkes, 228 F.3d 854, 857 (8th Cir. 2000) (assuming
that a liberty or property interest was invoked), with Williams, 530 F.3d at 589 (refus-
ing to extend a stand-alone property interest to university students facing dismissal),
Jaksa I, 597 F. Supp. at 1248 (invoking a protected interest implicating procedural due
process for students facing dismissal from public university), and Dixon v. Ala. State
Bd. of Educ., 294 F.2d 150, 157 (5th Cir. 1961) (establishing a stand-alone protected
interest in continued education at a public university).

6. 419 U.S. 565 (1975).
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a student’s good name and reputation.7  However, in Board of Cura-
tors of the University of Missouri v. Horowitz8 and Regents of the Uni-
versity of Michigan v. Ewing9 the Court declined to extend those same
rights to public university students.10  In absence of a clear standard,
some circuit courts determined there was a protected interest in con-
tinued university education or in a student’s reputation, while other
circuit courts simply assumed that a protected interest existed.11

However, the United States Court of Appeals for the Seventh Circuit
required the plaintiff to show an entitlement to a protected interest in
order to bring a valid claim under the Due Process Clause.12

This Note will discuss the importance of providing public univer-
sity students facing expulsion or long-term suspension with proper
due process protections.13  First, this Note will present the origins of a
constitutionally-protected liberty or property interest as derived from
the Due Process Clause.14  Next, this Note will examine Supreme
Court precedent relating to a student’s right to procedural due pro-
cess.15  Then, the split amongst the circuit courts of appeals, which
resulted from a lack of guidance from the Supreme Court, will be re-
viewed.16  Finally, this Note will argue that both a protected property
interest in continued education and a protected liberty interest in a
student’s reputation should be implicated when a public university
student faces dismissal or long-term suspension for academic or disci-
plinary reasons.17

II. BACKGROUND

A. ORIGINS OF PROCEDURAL DUE PROCESS PROTECTION

When the government deprives individuals of their constitution-
ally protected liberty or property interests, the United States Supreme

7. Goss, 419 U.S. at 574.
8. 435 U.S. 78 (1978).
9. 474 U.S. 214 (1985).

10. Horowitz III, 435 U.S. at 84-85; Ewing, 474 U.S. at 223.
11. Compare Flaim v. Med. Coll., 418 F.3d 629, 633 (6th Cir. 2005) (invoking a

protected property interest for a student dismissed from a public university), with
Oyama, 813 F.3d at 874–75 (adopting the Supreme Court’s analysis is Horowitz and
Ewing and assuming without deciding the existence of a protected liberty or property
interest), and Gorman v. Univ. of R.I., 837 F.2d 7, 12 (1st Cir. 1988) (extending the
holding of Goss to the public university context).

12. See Williams, 530 F.3d at 589-90 (determining a protected interest is not auto-
matically invoked when a student is dismissed and the student has the burden of show-
ing an entitlement to a protected interest).

13. See infra notes 154-220 and accompanying text.
14. See infra notes 18-52 and accompanying text.
15. See infra notes 53-87 and accompanying text.
16. See infra notes 88-154 and accompanying text.
17. See infra notes 154-220 and accompanying text.
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Court reviews such deprivations to determine whether individuals
were afforded procedural due process.18  In Mathews v. Eldridge,19

the plaintiff challenged the suspension of his Social Security benefits
when the government determined he was no longer disabled.20  The
United States District Court for the Western District of Virginia and
the United States Court of Appeals for the Fourth Circuit held that
the plaintiff’s due process rights were violated.21  The Supreme Court
reversed the Fourth Circuit’s decision, reasoning that the plaintiff was
not entitled to a formal hearing before the government suspended his
Social Security benefits.22

The Court has acknowledged the controversies surrounding the
interpretation of the Due Process Clause.23  In recognizing these con-
troversies, the Court has asserted that an individual’s liberty interests
and property interests cannot be arbitrarily deprived.24  When due
process analysis is triggered, the Court determined that, at a mini-
mum, the plaintiff must be given the opportunity to be heard before he
or she is deprived of property or liberty interests.25  Constitutionally-
protected property and liberty interests are not unlimited, and the
first question a court must ask is whether the individual is actually
being deprived of a liberty or property interest.26

B. WHAT IS PROPERTY?

In Board of Regents of State Colleges v. Roth,27 the United States
Supreme Court examined and defined attributes of a constitutionally-

18. Mathews v. Eldridge, 424 U.S. 319, 332 (1976). These liberty interests are
guaranteed by the Fifth and Fourteenth Amendments. Id.

19. 424 U.S. 319 (1976).
20. Mathews, 424 U.S. at 324-25.  After the Social Security Administration can-

celed his benefits, Eldridge filed suit in the district court, rather than requesting a re-
consideration from the administrative agency. Id.

21. Id. at 325-26. Both courts reasoned that the subjective medical information re-
lied on in making the ultimate determination necessitated an evidentiary hearing. Id.
at 326.

22. See id. at 349 (determining that in balancing the interests involved, the plain-
tiff was afforded proper due process under the law).

23. Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 313 (1950).
24. See Mullane, 339 U.S. at 313 (opining that “at minimum [it] require[s] that

deprivation of life, liberty or property by adjudication be preceded by notice and oppor-
tunity for hearing appropriate to the nature of the case”).

25. Mathews, 424 U.S. at 333 (finding the foundational requirement of due process
is the occasion to be heard “at a meaningful time in a meaningful manner” (quoting
Armstrong v. Manzo, 380 U.S. 545, 552 (1965))).

26. See Bd. of Regents v. Roth, 408 U.S. 564, 569–71 (1972) (stating that “the range
of interests protected by our procedural due process is not infinite” and the Court must
look to the nature of the interest at stake to determine if the interest is protected by the
Fourteenth Amendment).

27. 408 U.S. 564 (1972).
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protected property interest.28  David Roth, a university professor,
claimed he was not given proper procedures when the university de-
clined to rehire him after his one-year contract ended.29  The United
States District Court for the Western District of Wisconsin granted
summary judgment to Roth, stating that the university should have
disclosed the reasons Roth was not rehired and provided Roth a hear-
ing.30  The Supreme Court reversed the lower court’s decision and ar-
ticulated that when a plaintiff claims a violation of due process, the
plaintiff must show that he or she is entitled to due process protec-
tion.31  The Court recognized that property interests are distinguished
from liberty interests in that property interests must be derived from
an independent source, outside of the United States Constitution.32

In Town of Castle Rock, Colorado v. Gonzales,33 the Court clari-
fied the origins of a protected property interest by determining that
whether a property interest is protected by the Due Process Clause is
a question of federal law.34  In Gonzales, the plaintiff stated that her
due process rights were violated when the town’s police force failed to
enforce her restraining order against her estranged husband.35  While
the United States District Court for the District of Colorado dismissed
plaintiff’s case on substantive due process ground, the United States
Court of Appeals for the Tenth Circuit determined that the plaintiff
had a procedural due process claim.36  The Supreme Court disagreed,
stating that the interest the plaintiff claimed in the enforcement of a

28. Bd. of Regents v. Roth, 408 U.S. 564, 577 (1972).
29. Roth, 408 U.S. at 566.  Roth was hired under a one-year contract and was not

eligible for tenure, therefore under state law, the decision of whether to rehire Roth was
unilaterally the university’s discretion. Id. at 566-67.

30. Id. at 569.  The United State Court of Appeals for the Seventh Circuit affirmed
the district court’s findings. Id.

31. Id. at 576-79.
32. See id. at 577-78 (finding that Roth had no protected entitlement since his em-

ployment contract contained no language regarding the potential of renewal).
33. 545 U.S. 748 (2005).
34. Town of Castle Rock v. Gonzales, 545 U.S. 748, 757 (2005).  Although state law

creates the protected property interest, “federal constitutional law determines if that
interest rises to the level of a legitimate claim of entitlement.” Gonzales, 545 U.S. at
757.

35. Id. at 754.  The facts of the case are particularly heart-wrenching.  Plaintiff’s
ex-husband kidnapped their children from plaintiff’s front yard and murdered the chil-
dren.  Plaintiff, during the course of the day, had asked the police to enforce the re-
straining order she had against her ex-husband and return the children to her.  The
police failed to do this and repeatedly ignored the plaintiff’s pleas.  Plaintiff’s ex-hus-
band eventually opened fire on the police department from his truck, the police fired
back killing the man, and the children’s dead bodies were found in the truck. Id. at 751-
754.

36. Id. at 754-55.
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restraining order was not a property interest.37  The Court examined
the statutory scheme that provided the plaintiff the restraining order
and determined that the statute did not contain language entitling the
plaintiff to mandate police action.38  The plaintiff was not entitled to a
protected property interest because the interest she claimed was an
incidental, rather than direct, benefit of the state statutory scheme,
and incidental benefits do not invoke due process.39

C. WHAT IS LIBERTY?

The Supreme Court broadly interprets the meaning of liberty in
the Due Process Clause.40  In Meyer v. Nebraska,41 the Court stated
that in balancing citizens’ liberty interests with state interests, the
Court must ensure that the arbitrary use of the state police power
does not interfere with liberty interests.42  The plaintiff in Meyer was
convicted of impermissibly teaching German to a student who had not
reached eighth grade in violation of a Nebraska statute.43  The Court
determined that the state statute arbitrarily interfered with a par-
ent’s ability to direct a child’s education.44  The Court noted that it
had established several liberty interests, including employment
choice, the ability to contract, marriage, procreation, and child-rear-
ing, among others.45

In Wisconsin v. Constantineau,46 the Court applied procedural
due process analysis when the state of Wisconsin passed a law al-
lowing local police chiefs to forbid the sale of alcohol to certain exces-
sive drinkers by posting notices to all liquor stores.47  The Court found
a liberty interest was violated when a person’s reputation was de-

37. Id. at 766. But cf. Goss v. Lopez, 419 U.S. 565, 573 (1975) (listing several con-
stitutionally-protected property interests including K-12 public education, welfare bene-
fits, and revocation of parole).

38. Gonzales, 545 U.S. at 762-66.
39. Id. at 767-68.
40. See Bd. of Regents v. Roth, 408 U.S. 564, 572 (1972) (noting that in order to

maintain a free society the meaning of liberty must be broadly interpreted).
41. 262 U.S. 390 (1923).
42. See Meyer v. Neb., 262 U.S. 390, 399–400 (1923) (stating that legislative action

that interfered with due process rights must have a reasonable relation to a recognized
state power and cannot be accomplished “under the guise of protecting the public
interest”).

43. Meyer, 262 U.S. at 396-97.
44. Id. at 400-03 (concluding that the statute was over-narrow since its limited

instruction only in the subject of language and ignored every other subject taught in
school).

45. Id. at 399-400.
46. 400 U.S. 433 (1971).
47. Wis. v. Constantineau, 400 U.S. 433, 434-35 (1971).
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famed because of government action.48  In Paul v. Davis,49 the Court
narrowly interpreted Constantineau, finding that the challenged gov-
ernment action must alter the rights of an individual under state law
to invoke a liberty interest.50  In Constantineau the state deprived the
plaintiff of the ability to buy consumer goods, whereas in Paul the
state simply posted notice of the conviction of a crime.51  Liberty and
property are not expressly defined in the United States Constitution
nor by the Court; however, to invoke the Due Process Clause an indi-
vidual must claim some protection that connects to a recognized lib-
erty or property interest.52

D. GOSS V. LOPEZ: CREATING A PROTECTED PROPERTY RIGHT IN

CONTINUED PUBLIC EDUCATION

The United States Supreme Court has viewed education as one of
the most essential governmental functions.53  When the Court hears a
case involving education, it must not use a textualist approach, but it
must instead consider education in its modern state.54  In Goss v. Lo-
pez,55 the Court strengthened the right to education by first finding a
constitutionally protected property interest in continued public educa-
tion.56  Second, due to the length of the students’ suspension, the
Court established a constitutionally protected liberty interest in the
students’ reputation.57

Students from various public schools in Columbus, Ohio brought a
class action against administrators of the Columbus Public School

48. Constantineau, 400 U.S. at 437 (reasoning that the under the Wisconsin law,
citizens were given no due process in the unilateral decision of officials to impugn the
reputations of individual citizens).

49. 424 U.S. 693 (1976).
50. See Paul v. Davis, 424 U.S. 693, 708–09 (1976).  Liberty interests are invoked

when the state actor alters or removes a right that a citizen previously had. Paul, 424
U.S. at 711.

51. Compare Constantineau, 400 U.S. at 437 (noting that the state law deprived
the plaintiff of process because the police made a unilateral decision to deprive her of a
previously held right without any notice or hearing), with Paul, 424 U.S at 711-12 (ar-
guing that no previously held right was infringed when the plaintiff’s reputation was
publicly impugned).

52. Paul, 424 U.S at 710-11.  This narrow interpretation is consistent with Goss,
where the liberty interest in a student’s reputation was invoked in connection with the
recognized property interest in public education, which was conferred by state law. Id.

53. See Brown v. Bd. of Educ., 347 U.S. 483, 492 (1954) (finding education to be the
foundation for citizenship and crucial to the development of children into employable
adults).

54. See Brown, 347 U.S. at 492-94 (stating the Court could not turn back the clock
and view education at the time of Plessy v. Ferguson, 163 U.S. 537 (1896), but should
view the state of education currently).

55. 419 U.S. 565 (1975).
56. Goss v. Lopez, 419 U.S. 565, 572-73 (1975).
57. Goss, 419 U.S. at 574-76.
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System alleging the imposition of ten-day suspensions violated the
students’ rights to due process.58  The United States District Court for
the Southern District of Ohio declared that the students were denied
due process because they were suspended without a hearing.59

The United States Supreme Court subsequently found that the
state law created a property interest in continued public education.60

The Court also found that long-term suspension without a hearing im-
pugned a student’s reputation, and therefore infringed a protected lib-
erty interest.61

The Supreme Court determined that at minimum, a student fac-
ing suspension was entitled to notice and a hearing.62  However, the
timing of both the notice and the hearing were flexible standards
based on the severity of the suspension.63  The Court stressed that its
holding was not meant to create procedural obstacles for proper school
discipline, but rather to impose common sense standards in discipli-
nary proceedings.64

E. THE SUPREME COURT AVOIDS THE EXTENSION QUESTION

The United States Supreme Court has avoided deciding if Goss v.
Lopez65 extends to students attending public universities.66  The
Court has eluded the ultimate question of whether there is a protected
interest in continued education at the public university level and in-
stead focused on whether the procedural processes adopted by the uni-
versity conformed to due process standards.67

In Board of Curators of University of Missouri v. Horowitz,68 the
Supreme Court found the university’s procedures did not violate the

58. Id. at 567-70.
59. See id. at 571 (determining OHIO REV. CODE ANN. § 3313.66 was unconstitu-

tional for permitting long-term suspensions without proper due process).
60. Id. at 573-74 (finding the Ohio compulsory attendance laws created a state

right that could not be arbitrarily taken away without fair procedure).
61. Id. at 574-76 (stating that the importance of education and the total removal of

that right through suspension of “more than a trivial period. . . is a serious life event of
the suspended child”).

62. Id. at 579.
63. Id. at 581-83 (noting that the required procedures may be different if the stu-

dents were facing short-term suspension or expulsion).
64. See id. at 583 (noting the procedural requirements were no “less than a fair-

minded principal would impose upon himself”).
65. 419 U.S. 565 (1975).
66. See Bd. of Curators v. Horowitz, 435 U.S. 78, 84–85 (1978) (assuming the exis-

tence of a liberty or property interest); see also Regents of Univ. of Mich. v. Ewing, 474
U.S. 214, 223 (1985) (avoiding the question of whether there was a liberty or property
interest in continued public university education).

67. Horowitz III, 435 U.S. at 84–85; Ewing, 474 U.S. at 223.
68. 435 U.S. 78 (1978).
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Due Process Clause.69  In Horowitz, a medical student challenged her
academic dismissal on due process grounds after receiving unsatisfac-
tory grades in her clinical rotations.70  The United States District
Court for the Western District of Missouri determined that the univer-
sity’s grading, evaluation, and probation processes met procedural due
process standards.71  The United States Court of Appeals for the
Eighth Circuit reversed the district court’s decision and found that the
dismissal “stigmatized” Horowitz, making her unable to pursue her
medical education.72  The Eighth Circuit determined this stigmatiza-
tion necessitated a hearing before university authorities.73

The Supreme Court reversed the Eighth Circuit and found that
academic dismissals do not require the same type of hearings as disci-
plinary dismissals.74  Under Goss, the Court determined that the only
requirement is the student’s ability to have the opportunity to be
heard.75  The Court stated that academic dismissals required expert
evaluation and if such procedures were not arbitrary or capricious,
courts had no business evaluating an individual student’s academic
performance.76

In Regents of University of Michigan v. Ewing,77 the Court again
avoided finding a property or liberty interest in connection with an
academic dismissal from a public university.78  A medical student
brought action against the University of Michigan after he unsuccess-
fully attempted to reverse the university’s decision to dismiss him
from the medical school.79  The United States District Court for the
Eastern District of Michigan found that while there was a property
interest in continued enrollment at the university, the university did
not violate Ewing’s right to due process.80  The United States Court of
Appeals for the Sixth Circuit reversed the district court’s decision,
stating that by denying Ewing the opportunity to retake the medical

69. Horowitz III, 435 U.S. at 92.
70. Id. at 81-82, 92.
71. Horowitz v. Curators of Univ. of Mo., 447 F. Supp. 1102, 1112-13 (W.D. Mo.

1975).
72. Horowitz v. Bd. of Curators, 538 F.2d 1317, 1321 (8th Cir. 1976) [hereinafter

Horowitz II].
73. Horowitz II, 538 F.2d at 1321.
74. See Horowitz III, 435 U.S. at 86 (arguing that a hearing was only necessary for

a disciplinary dismissal).
75. Id. at 86 (connecting the flexibility of the nature of due process requirements

with the flexibility in process given to academic versus disciplinary dismissals).
76. Id. at 90-92.
77. 474 U.S. 214 (1985).
78. Ewing, 474 U.S. at 222-23.
79. Id. at 215-17.
80. Id. at 220.
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board examination, the university arbitrarily deprived Ewing of his
property interest in continued enrollment.81

In reversing the Sixth Circuit, the Supreme Court found that the
university’s procedures were consistent with, and even went beyond
due process requirements.82  Therefore, the only question to be ad-
dressed was whether Ewing was arbitrarily deprived of the right to
retake the board examination.83  After reviewing the evidence, the
Court found that the university had not made an arbitrary decision,
but rather acted in good faith.84  The Court determined the university
had sufficient reason to believe the result would be no different if Ew-
ing took the exam again.85  As in Horowitz, the Court warned against
second guessing the professional judgment of university officials in
the area of academic dismissals.86  In doing so, the Court further ce-
mented the gap between the procedures required for an academic dis-
missal and a disciplinary dismissal.87

F. THE SIXTH CIRCUIT’S HISTORY OF PROTECTION

The United States Court of Appeals for the Sixth Circuit has a
history of finding that both a liberty interest and property interest
were implicated by disciplinary procedures at a public university.88

In Jaksa v. Regents of University of Michigan,89 the United States
District Court for the Eastern District of Michigan found that a stu-
dent’s suspension from public university invoked both a protected lib-
erty interest and property interest.90  The plaintiff alleged that the
University of Michigan denied him due process when it decided to sus-
pend him for one term.91  The district court derived the liberty and

81. Id. at 221.
82. See id. at 225 (stating that Ewing’s only potential claim was that the university

made an improper decision regarding his ability to succeed in medical school).
83. Id. at 224-25.
84. Id. at 225-27.
85. Id.
86. Id.
87. See id. (stating that experts in the respective fields of education were the best

judges of whether a student would succeed at a higher education institution).
88. Flaim v. Med. Coll., 418 F.3d 629, 633 (6th Cir. 2005) .  The Sixth Circuit recog-

nized its history of invoking due process analysis for “higher education disciplinary deci-
sions.” Id. See Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1248 (E.D. Mich.
1984), (opining “[w]hether plaintiff’s interest is a ‘liberty’ interest, ‘property’ interest, or
both, it is clear that he is entitled to the protection of the due process clause”) aff’d, 787
F.2d 590 (6th Cir. 1986).

89. 597 F. Supp. 1245 (E.D. Mich. 1984).
90. See Jaksa v. Regents of Univ. of Mich., 787 F.2d 590 (6th Cir. 1986) (affirming

the district court’s opinion on all issues).
91. Jaksa I, 597 F. Supp at 1247.  Plaintiff’s suspension was reduced from two

semesters to one after he admitted to cheating and filed an appeal of the original sus-
pension. Id.
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property interests from the United States Supreme Court’s decisions
in Goss v Lopez,92 Wisconsin v. Constantineau,93 and Board of Regents
of State Colleges v. Roth,94 which together entitled the plaintiff to pro-
cedural due process protections.95  Ultimately, the court concluded
that the university used proper procedure and plaintiff was afforded
all required due process.96

Since Jaksa, the Sixth Circuit has consistently found that a uni-
versity student has a protected property right in continued education
at a public university and suspension or other disciplinary action im-
plicates that protected interest.97  The Sixth Circuit has also found
that disciplinary procedures invoke a protected liberty interest in a
plaintiff’s good name and reputation.98  Finally, the Sixth Circuit re-
quired closer judicial review of the process given for disciplinary dis-
missal, while a lighter standard is used for academic dismissal.99

G. THE SEVENTH CIRCUIT’S ADDITIONAL REQUIREMENT

The United States Court of Appeals for the Seventh Circuit has
repeatedly rejected the proposition that there is a stand-alone prop-
erty interest in continued public university education.100  The Sev-
enth Circuit hesitated to find a protected property interest in college
education, noting that it would entitle failing students to due pro-

92. 419 U.S. 565 (1975).
93. 400 U.S. 433 (1971).
94. 408 U.S. 564 (1972).
95. Id. at 1247-48. See Goss v Lopez, 419 U.S. 565, 574-75 (1975) (establishing a

property interest in continued public education). See also Wis. v. Constantineau, 400
U.S. 433, 437 (1971) (invoking a protected liberty interest when the government ques-
tions a person’s good name or reputation); Bd. of Regents v. Roth, 408 U.S. 564, 577
(1972) (requiring a property interest to be derived by an independent source of law).

96. Jaksa I, 597 F. Supp. at 1254 (finding that the plaintiff was given notice of his
charges and ample opportunity to be heard as required by the fundamental tenants of
proper procedural due process).

97. Flaim, 418 F.3d at 633; Doe v. Cummins, 662 F. App’x 437, 445 (6th Cir. 2016);
Doe v. Univ. of Cincinnati, 872 F.3d 393, 399 (6th Cir. 2017); Doe v. Miami Univ., 882
F.3d 579, 599 (6th Cir. 2018).

98. See Cummins, 662 F. App’x at 445 (acknowledging there was not a protected
property interest without a suspension, but there was a liberty interest in reputation
implicated by disciplinary procedures); Univ. of Cincinnati, 872 F.3d at 399 (deciding
suspension implicated a property interest, while allegations of sexual assault implicatd
a liberty interest).

99. See Flaim, 418 F.3d at 634 (finding that disciplinary dismissals required a
more-searching inquiry than academic dismissals).

100. See Williams v. Wendler, 530 F.3d 584, 589 (7th Cir. 2008) (claiming that you
cannot have a property interest in college education). See also Bissessur v. Ind. Univ.
Bd. of Trustees, 581 F.3d 599, 602 (7th Cir. 2009) (stating that students must point to a
contractual promise to establish a property interest); Charleston v. Bd. of Trustees, 741
F.3d 769, 773 (7th Cir. 2013) (asserting that there was no constitutional right to due
process when facing dismissal from public university).
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cess.101  Unlike the United States Supreme Court or the United States
Court of Appeals for the Sixth Circuit, the Seventh Circuit has tradi-
tionally required a heightened standard to invoke procedural due pro-
cess in the university context.102

In Williams v. Wender,103 three African-American female stu-
dents challenged their suspension from Southern Illinois University
on equal protection and due process grounds.104  The Seventh Circuit
affirmed the United States District Court for the Southern District of
Illinois’s grant of summary judgment to the university on the equal
protection claims and dismissed the due process claims.105  The Sev-
enth Circuit held that suspension from a public university does not
automatically trigger procedural due process.106  Relying on Supreme
Court precedent, the Seventh Circuit determined that a student must
demonstrate an entitlement through either an express or implied con-
tract, or other form of state law.107  The plaintiffs failed to show the
existence of a contract with the university, consequently the Seventh
Circuit affirmed the dismissal of the due process claim.108

In Charleston v. Board of Trustees of University of Illinois at Chi-
cago,109 the Seventh Circuit rejected the plaintiff’s argument that he
was entitled to procedural due process.110  After being dismissed from
medical school, the plaintiff alleged that the university violated his
procedural due process rights.111  The plaintiff attempted to establish
an implied contract between himself and the university using the uni-

101. See Williams, 530 F.3d at 589 (worrying that a protected property interest
would create the “right to a trial-type hearing” for failing students).

102. Compare id. (requiring a plaintiff to show “proof of an entitlement” to contin-
ued public university education to establish a protected property interest), with Bd. of
Curators v. Horowitz, 435 U.S. 78, 84–85 (1978) (assuming without deciding the exis-
tence of a liberty or property interest), and Flaim v. Med. Coll., 418 F.3d 629, 633 (6th
Cir. 2005) (concluding there was a protected property interest implicated by university
discipline).

103. 530 F.3d 584 (7th Cir. 2008).
104. Williams, 530 F.3d at 585-86.
105. See id. at 589-90 (concluding that plaintiffs could not stake their due process

claims on the “bald assertion that any student who is suspended from college has suf-
fered a deprivation of constitutional property”).

106. Id. at 589.
107. See id. at 589-90 (demonstrating the supposed difference in the source of a pro-

tected interest between high school and university education).  The Seventh Circuit
cited Bd. of Regents v. Roth, 408 U.S. 564, 576–78 (1972), Barry v. Barchi, 443 U.S. 55,
64 (1979), and Goss v. Lopez, 419 U.S. 565 (1975) to support its contention. Id. at 589.

108. Id. at 589-90.
109. 741 F.3d 769 (7th Cir. 2013).
110. See Charleston, 741 F.3d at 774 (concluding plaintiff’s claim that the university

violated its own procedures did not establish a violation of his due process rights).
111. Id. at 771-72.  The plaintiff was dismissed from the university after two profes-

sors complained about his conduct during rotations and the Associate Dean alleged the
plaintiff had acted unprofessionally as a teaching assistant. Id.
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versity’s statutes and disciplinary policy.112  The Seventh Circuit re-
jected this argument and found the plaintiff did not properly plead a
protected property interest and dismissed plaintiff’s procedural due
process claim.113  The plaintiff’s only claim was that university docu-
ments entitled him to specific procedures; however, the Seventh Cir-
cuit concluded there was no constitutionally guaranteed right to
university process.114

In Hess v. Board of Trustees of Southern Illinois University,115 the
Seventh Circuit may have abandoned its stringent standard, poten-
tially changing how the circuit handles student discipline and proce-
dural due process cases.116  Eight years after Williams, the plaintiff in
Hess was also a student from Southern Illinois University.117  The
plaintiff was expelled from the university after being arrested for ag-
gravated battery.118  The Seventh Circuit ignored its own precedent
when determining plaintiff’s expulsion invoked a protected property
interest.119 However, the Seventh Circuit dismissed the plaintiff’s
claim, finding that the university’s procedures were constitutionally
adequate.120

H. THE CREATION OF VARYING STANDARDS LEAVES STUDENT’S
RIGHTS AT RISK

Many of the remaining circuit courts of appeals follow the United
States Supreme Court’s indecision and simply assume the existence of
a liberty or property interest.121  Other circuits have chosen to extend
the protections in Goss v. Lopez122 directly to public university stu-

112. See id. at 773-74.  The Court noted the Plaintiff failed to establish the existence
and identity of the university statutes he claimed created the implied contract. Id. at
773.

113. Id. at 774 (stating that plaintiff failed to allege any specific promises by the
university that would create an implied or express contract).

114. Id. at 773.
115. 839 F.3d 668 (7th Cir. 2016).
116. See Hess v. Bd. of Trustees, 839 F.3d 668, 673 (7th Cir. 2016) (shifting the

Court’s previous analysis by assuming the that the plaintiff had a protected interest in
continued education at the university).

117. Hess, 839 F.3d at 670.
118. See id. at 671-72 (noting that Hess had repeatedly stabbed another individual

during a bar fight).
119. Id. at 677.  The Seventh Circuit instead adopted the Supreme Court’s indeci-

sive analysis and assumed the existence of a protected property interest. Id.
120. Id. at 677.  Hess was given notice of his charges and given a hearing at which

he was allowed to have a lawyer and to call and question witnesses. Id.
121. Dean v. Univ. at Buffalo Sch. of Med. & Biomedical Scis., 804 F.3d 178, 191 (2d

Cir. 2015); Oyama v. Univ. of Haw., 813 F.3d 850, 874–75 (9th Cir. 2015); Tigrett v.
Rector & Visitors, 290 F.3d 620, 627 (4th Cir. 2002); Richmond v. Fowlkes, 228 F.3d
854, 857 (8th Cir. 2000); Mauriello v. Univ. of Med. & Dentistry, 781 F.2d 46, 51-52 (3d
Cir. 1986).

122. 419 U.S. 565 (1975).
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dents.123  While additional circuits have found a stand-alone interest
in continued education at a public university.124

In Mauriello v. University of Medicine & Dentistry of New
Jersey,125 the United States Court of Appeals for the Third Circuit
thoroughly reviewed Supreme Court precedent on the due process
rights of public university students facing academic or disciplinary ac-
tion.126  The plaintiff brought due process claims against the univer-
sity after being dismissed for academic reasons.127  The Third Circuit
noted that there are different procedural requirements for students
facing disciplinary dismissal rather than academic dismissal.128

Referencing Justice Powell’s concurrence in Regents of the University
of Michigan v. Ewing,129 the majority in Mauriello expressed caution
in finding a stand-alone property interest in continued public educa-
tion.130  The court found that the plaintiff was afforded all process re-
quired under the Fourteenth Amendment because she was told about
her academic inadequacies, put on probation, and afforded the oppor-
tunity to appeal her dismissal.131

The United States Court of Appeals for the Fifth Circuit deter-
mined there was a stand-alone interest in continued public education
at the university level.132  In Dixon v. Alabama State Board of Educa-
tion,133 the plaintiffs challenged their expulsion from the university,

123. See Goss v. Lopez, 419 U.S. 565, 579 (1975) (creating a protected interest in
continued education, which invokes due process when K-12 students faced dismissal or
long-term suspension), Gorman v. Univ. of R.I., 837 F.2d 7, 12 (1st Cir. 1988) (finding
Goss absolutely extends to the realm of public universities), and Gaspar v. Bruton, 513
F.2d 843, 850 (10th Cir. 1975) (extending Goss to university education based on pay-
ment made to the university).

124. See Barnes v. Zaccari, 669 F.3d 1295, 1304 (11th Cir. 2012) (concluding univer-
sity documents constitute State law establishing an entitlement to continued education
at the university); Dixon v. Ala. State Bd. of Educ., 294 F.2d 150, 157 (5th Cir. 1961)
(elaborating on the importance of education to society when deriving the students’ pro-
tected property interest).

125. 781 F.2d 46 (3d Cir. 1986).
126. Mauriello, 781 F.2d at 49–52.
127. Id. at 47.  The plaintiff, a medical student, repeatedly completed unsatisfactory

research which caused her faculty advisor to report her to administration. Id. at 47-48.
128. Id. at 50 (noting that university professionals, rather than the courts, were

better equipped to make academic determinations).
129. 474 U.S. 214 (1985).
130. Mauriello, 781 F.2d at 50. See Regents of Univ. of Mich. v. Ewing, 474 U.S. 214,

229-30 (1985) (Powell, J. concurring) (finding the claimed property interest in continued
university education “dubious at best” and “[bearing] ‘little resemblance to the funda-
mental interests that previously have been viewed as implicitly protected by the
Constitution’”).

131. Mauriello, 781 F.2d at 52 (dismissing the plaintiff’s procedural due process
claim).

132. Dixon, 294 F.2d at 157.
133. 294 F.2d 150 (5th Cir. 1961).
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claiming the university deprived them of proper due process.134  The
Fifth Circuit relied on the importance of education to a student’s de-
velopment into a good citizen to find that a university could not arbi-
trarily dismiss a student without providing them procedural due
process.135  The Fifth Circuit stated that, at a minimum, a student
must be provided with notice of his or her charges and some hearing,
the formality of which depended on the facts of each individual
case.136

In Barnes v. Zaccari,137 the United States Court of Appeals for
the Eleventh Circuit created a protected property interest in contin-
ued enrollment at a public university.138  The plaintiff was dismissed
from the university and alleged his due process rights were vio-
lated.139  The Eleventh Circuit found an entitlement to continued edu-
cation existed in the university’s board policies and the student code of
conduct, both of which constituted official State documents.140  The
court also noted the importance of protecting an individual’s right to
an education and found it was among the most clearly established due
process rights.141  Examining Goss and Dixon, the Eleventh Circuit
stated that at a minimum the plaintiff was entitled to notice of the
reasons for his dismissal and an opportunity to be heard.142  The Elev-
enth Circuit determined the plaintiff had a protected property interest
and should be afforded proper procedures pursuant to the Due Process
Clause.143

134. Id. at 152.  The plaintiffs were expelled for their participation in on-campus
demonstrations, however, the main issue was not whether the university’s procedures
were proper, but whether the plaintiffs were entitled to due process at all. Id. at 152,
155.

135. See id. at 157 (concluding that the government’s power to dismiss an individual
from his or her university cannot be unlimited and must comply with due process
requirements).

136. Id. at 158-59.  The Fifth Circuit outlined the appropriate standards for both the
notice and hearing requirements. Id.

137. 669 F.3d 1295 (11th Cir. 2012).
138. See Barnes, 669 F.3d at 1308 (finding that the plaintiff clearly established his

constitutional right and was due some form of process before being dismissed from the
university).

139. Id. at 1299.  The plaintiff was dismissed from the university due to his conduct
towards administration in personal protest of the university’s construction of a parking
structure. Id.

140. See id. at 1303-04 (noting an entitlement to a protected property interest can
be found in various independent sources).

141. See id. at 1305-08 (stating “no tenet of constitutional law is more clearly estab-
lished than the rule that a property interest in continued enrollment in a state school is
an important entitlement protected by the Due Process Clause of the Fourteenth
Amendment”).

142. Id.
143. Id. at 1308.



2019] DUE PROCESS ROULETTE 389

In Oyama v. University of Hawaii,144 the United States Court of
Appeals for the Ninth Circuit found that the plaintiff was afforded
proper process and assumed the existence of a protected property in-
terest.145  The plaintiff allegedly was not accepted into the student-
teacher program because of comments he made regarding sexuality
and disabled students.146  The plaintiff argued that both his free
speech and due process rights were violated by the university in its
refusal to admit him.147  The Ninth Circuit disagreed, pointing out
that the university afforded the plaintiff proper process, as the univer-
sity’s determination was more akin to an academic rather than disci-
plinary dismissal.148

The confusion caused by the inconsistent holdings throughout the
United States courts of appeals is best demonstrated in a recent case
from the United States District Court for the District of Oregon.149  In
Doe v. University of Oregon,150 a student claimed the university vio-
lated due process when it suspended him for one year after he was
accused of sexual assault.151  The district court conducted a searching
review to determine whether there was a clearly established,
protected property right in continued enrollment at a public
university.152

Due to the lack of clear precedent, the district court found no
clearly established property interest in continued education at the
university level.153  The court stated that in the absence of a clear
standard, a reasonable official at the university could have deter-
mined the plaintiff had no property interest in continued public uni-
versity education.154

III. ARGUMENT

The United States Supreme Court has avoided the question of
whether there is a protected liberty or property interest invoked when

144. 813 F.3d 850 (9th Cir. 2015).
145. Oyama, 813 F.3d at 874-75.
146. Id. at 856-58.
147. Id.
148. Id. at 874-75 (recognizing academic dismissals do not require hearings as for-

mal as disciplinary dismissals hearings).
149. Doe v. Univ. of Or., No. 6:17-CV-01103-AA, 2018 WL 1474531, at *11-14 (D. Or.

Mar. 26, 2018).
150. No. 6:17-CV-01103-AA, 2018 WL 1474531 (D. Or. Mar. 26, 2018).
151. Doe, 2018 WL 1474531, at *1.
152. See id. at *12-14 (reviewing precedent from the United States Supreme Court,

numerous United States courts of appeals, and the United States District Court for the
District of Oregon).

153. Id. at 14.
154. Id.
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students are dismissed from public universities.155  Instead, the Court
adopted a fact-specific analysis, assuming without explicitly deciding
a protected property interest existed.156  Although this analysis allows
federal courts to review the procedures provided by universities, the
absence of a uniform standard has created a split amongst the United
States courts of appeals, which has placed students’ rights in
jeopardy.157

The circuit where a student’s university sits determines whether
there is a constitutionally protected interest in continued education,
rather than a clear, uniform standard.158  Without a uniform rule,
courts must sift through inconsistent precedent to determine if a uni-
versity is required to provide a student with procedures consistent
with the Due Process Clause.159  This Note will argue that a student
facing dismissal from a public university confronts the same depriva-
tion of liberty and property rights regardless of the type of dismis-
sal.160  Further, since the same rights are invoked, the type of
dismissal should have no bearing on the due process procedures a uni-
versity provides a student prior to dismissal.161  Therefore, both a lib-
erty and property interest should be invoked when a public university

155. See Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 223 (1985) (finding no
protected interest invoked by student’s dismissal from joint undergraduate/medical
school); Bd. of Curators v. Horowitz, 435 U.S. 78, 84-85 (1978) (declining to invoke a
liberty interest for a student facing dismissal from medical school).

156. See Horowitz III, 435 U.S. at 85 (assuming a constitutionally-protected interest
existed because it was evident the university afforded the plaintiff due process); Ewing,
474 U.S. at 223 (adopting the fact-specific standard set forth in Horowitz).

157. Ewing, 474 U.S. at 222. Compare Jaksa v. Regents of Univ. of Mich., 597 F.
Supp. 1245, 1248 (E.D. Mich. 1984), (invoking a liberty and property interest based on
student’s suspension) aff’d, 787 F.2d 590 (6th Cir. 1986), with Williams v. Wendler, 530
F.3d 584, 589 (7th Cir. 2008) (refusing to extend a protected property interest to every
student facing suspension).

158. See Oyama v. Univ. of Haw., 813 F.3d 850, 874–75 (9th Cir. 2015) (accepting
the university’s procedures as meeting constitutional requirements and declining to de-
cide if there was a protected interest); Williams, 530 F.3d at 589-90 (requiring the show-
ing of an entitlement to establish a protected property interest); Flaim v. Med. Coll., 418
F.3d 629, 633 (6th Cir. 2005) (determining that disciplinary decisions at a public univer-
sity implicated a protected property interest); Gorman v. Univ. of R.I., 837 F.2d 7, 12
(1st Cir. 1988) (extending Goss v. Lopez, 419 U.S. 565 (1975), to the context of dismissal
from public university); Dixon v. Ala. State Bd. of Educ., 294 F.2d 150, 157 (5th Cir.
1961) (deciding the importance of education created a protected property interest and
refusing to require the plaintiff to show some form of extra entitlement).

159. See Doe v. Univ. of Or., No. 6:17-CV-01103-AA, 2018 WL 1474531, at *14 (D.
Or. Mar. 26, 2018) (examining precedent from the United States Supreme Court, the
United States Court of Appeals for the First, Sixth, Seventh, Ninth, Tenth, and Elev-
enth Circuits, and the district court to determine there was not a clearly established
protected interest).

160. See infra notes 163-185 and accompanying text.
161. See infra notes 186-202 and accompanying text.
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student faces academic or disciplinary dismissal or long-term
suspension.162

A. ACADEMIC AND DISCIPLINARY DISMISSALS INVOKE THE SAME

PROTECTED INTERESTS

The United States courts of appeals have not settled on a single
standard for two primary reasons: misinterpretation of United States
Supreme Court precedent and an unnecessary focus on the difference
between academic and disciplinary dismissals.163  First, Goss v. Lo-
pez164 was not meant to limit the constitutionally protected property
interest to only K-12 education.165  While the facts of Goss were lim-
ited to suspension of high school students for disciplinary reasons, the
Court did not limit its analysis to the high school context.166  Rather,
the Court found a protected property interest in public education.167

The requirement in Goss did not rely students’ ages, but rather that
the protected interest be found from some independent source.168

In Goss, the Supreme Court also determined the students had a
protected liberty interest because long-term suspension would impugn
their reputations.169  Under Wisconsin v. Constantineau,170, the
Court concluded the effects of a long-term suspension on the student’s
record were enough to invoke a liberty interest.171  The United States

162. See infra notes 203-220 and accompanying text.
163. Compare Charleston v. Bd. of Trustees, 741 F.3d 769, 772-73 (7th Cir. 2013)

(refusing to find a stand-alone interest because of the implications on academic dismis-
sal), and Oyama v. Univ. of Haw., 813 F.3d 850, 875 (using Horowitz v. Bd. of Curators,
435 U.S. 78 (1978), to conclude no hearing was required in an academic dismissal case),
with Gaspar v. Bruton, 513 F.2d 843, 850 (10th Cir. 1975) (extending the property inter-
est in Goss v. Lopez, 49 U.S. 565 (1975), to the public university context).

164. 419 U.S. 565 (1975).
165. See Goss v. Lopez, 419 U.S. 565, 574 (1975) (recognizing “a student’s legitimate

entitlement to a public education as a property interest which is protected by the Due
Process Clause”); Gaspar, 513 F.2d at 850 (determining that plaintiff’s tuition payment
entitled her to the same protected property interest found in Goss).

166. See Goss, 419 U.S. at 573-74 (stating there was a protected interest generally
in public education). See also Gaspar, 513 F.2d at 850 (10th Cir. 1975) (concluding that
under Goss there was a protected property interest in continued education at the uni-
versity level); Gorman v. Univ. of R.I., 837 F.2d 7, 12 (1st Cir. 1988) (extending the
holding of Goss to the public university context).

167. Goss, 419 U.S. at 574.  The Court concluded that the school had given the sus-
pended students proper procedures as required under the Due Process Clause. Id.

168. Id. at 572-73. See Bd. of Regents v. Roth, 408 U.S. 564, 577 (1972) (explaining
that property interests are found not in the Constitution, but from independent sources
of law).

169. Goss, 419 U.S. at 574-75.
170. 400 U.S. 433 (1971).
171. See Wis. v. Constantineau, 400 U.S. 433, 437 (1971) (determining a protected

liberty interest was implicated when a person’s reputation is questioned due to govern-
ment action); Goss, 419 U.S. at 574-75 (articulating the negative effects of a long-term
suspension on a student’s reputation and future employment).
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Court of Appeals for the Sixth Circuit extended this liberty interest to
students facing dismissal, while other circuit courts declined to use
this line of analysis.172  The effects of dismissal, for either disciplinary
or academic reasons, from a public university on a student’s reputa-
tion should automatically invoke a protected liberty interest.173

In Board of Curators of the University of Missouri v. Horowitz,174

the Supreme Court determined the university provided the dismissed
student the procedures required by the Due Process Clause; therefore
it was unnecessary to determine whether a constitutionally-protected
liberty or property interest existed.175  Similarly in Regents of the Uni-
versity of Michigan v. Ewing,176 the Court declined to decide if there
was a protected liberty interest or property interest because the dis-
missed student was given proper procedure.177  In Ewing, the Court
hesitated to decide whether a protected interest existed because the
plaintiff’s expulsion did not require the Court to formulate a rule.178

However, this fact-specific line of analysis was not meant to serve as a
legal standard.179  Nevertheless, multiple circuit courts have read Ew-
ing and Horowitz as providing an analytical framework for procedural
requirements under the Due Process Clause.180

172. Compare Jaksa I, 597 F. Supp. at 1247 (finding that plaintiff’s suspension from
the university implicated a protected liberty interest), with Barnes v. Zaccari, 669 F.3d
1295, 1303-08 (11th Cir. 2012) (analyzing solely the possibility of a protected property
interest without mentioning the existence of a liberty interest), Williams v. Wendler,
530 F.3d 584, 589-90 (7th Cir. 2008) (failing to discuss a potential liberty interest), and
Mauriello v. Univ. of Med. & Dentistry, 781 F.2d 46, 48-50 (3d Cir. 1986) (limiting the
procedural due process analysis to the assumption of a protected property interest).

173. Compare Goss, 419 U.S. at 575 (articulating the potential effects of a 10-day
suspension on a student’s ability to get into college or retain employment), and Doe v.
Cummins, 662 F. App’x 437, 446 (6th Cir. 2016) (determining that dismissal or suspen-
sion from university could have a substantial impact on a student’s “educational and
employment opportunities”), with Constantineau, 400 U.S. at 437 (stating, “[w]here a
person’s good name, reputation, honor, or integrity is at stake because of what the gov-
ernment is doing to him, notice and an opportunity to be heard are essential”).

174. 435 U.S. 78 (1978).
175. See Horowitz v. Bd. of Curators, 435 U.S. 78, 90-91 (1978) (finding that a for-

mal hearing was not necessary for an academic dismissal).
176. 474 U.S. 214 (1985).
177. See Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 222-23 (1985), (determin-

ing the decision to dismiss the student was not made in an arbitrary or capricious
manner).

178. Ewing, 474 U.S. at 222 (Brandeis, J., concurring) (warning that the Court
should not “formulate a rule of constitutional law broader than is required by the pre-
cise facts to which it is to be applied” (quoting Ashwander v. TVA, 297 U.S. 288, 347
(1936)))

179. See Ewing, 474 U.S. at 223 (stating that the facts of the record show there was
no arbitrary state action); Horowitz III, 435 U.S. at 84-85 (assuming without deciding
the existence of a protected interest because the school provided far more process than
required under the Constitution).

180. See Tigrett v. Rector & Visitors, 290 F.3d 620, 627 (4th Cir. 2002) (adopting the
Supreme Court’s analysis in Horowitz and Ewing to assume the existence of a protected
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In both Ewing and Horowitz, the Supreme Court declined to de-
cide if there was a protected interest because the students were
clearly afforded proper procedure as required under the Due Process
Clause.181  Further, in Horowitz the Court noted that a more-search-
ing inquiry may be required for a disciplinary, rather than academic,
dismissal.182  However, the Court, in both Ewing and Horowitz,
avoided determining whether a protected interest existed since the
student’s dismissal was solely for academic reasons.183  The assum-
ing-without-deciding opinions do not serve as a legal standard, but
rather another fact-specific inquiry by the Court to avoid determining
a constitutional question.184  Therefore, in cases where it is unclear
whether the university has provided proper procedures, courts must
decide whether a protected liberty or property interest was invoked
when a student was dismissed or faced long-term suspension.185

B. ACADEMIC AND DISCIPLINARY PROCEDURES SHOULD FOLLOW THE

SAME STANDARDS

The United States Court of Appeals for the Seventh Circuit’s pri-
mary objection to establishing a protected interest in continued public
education was that it entitled students who failed out of university to

interest); Richmond v. Fowlkes, 228 F.3d 854, 857 (8th Cir. 2000) (using Horowitz to
assume without deciding the existence of a liberty or property interest); Mauriello v.
Univ. of Med. & Dentistry, 781 F.2d 46, 50 (3d Cir. 1986) (acknowledging the Supreme
Court’s precedent assumed the existence of a constitutionally-protected interest when a
student was dismissed from university).

181. See Ewing, 474 U.S. at 222-23 (declining to review the student’s interest be-
cause the facts showed that he was given all that was required under the Fourteenth
Amendment); Horowitz III, 435 U.S. at 89-92 (assuming even if federal courts could
review academic decisions, there was no evidence the university made an arbitrary
decision).

182. See Horowitz III, 435 U.S. at 89-90 (arguing that a disciplinary dismissal is
more adversarial than an academic dismissal).

183. Id. at 88-90.; Ewing, 474 U.S. at 227.
184. See Fernand N. Dutile, Students and Due Process in Higher Education: Of In-

terests and Procedures, 2 FLA. COASTAL L.J. 243, 253-54 (2001) (noting the avoidance by
the Supreme Court has resulted in inconsistent decisions throughout the circuit courts
of appeals). See also Ewing, 474 U.S. at 222-23 (extending the Horowitz fact-specific
inquiry and determining the facts of the case did not necessitate the finding of a pro-
tected interest); Horowitz III, 435 U.S. at 84-85 (finding that because it was clear the
student was afforded proper procedure, the Court did not have to decide if a protected
interest existed).

185. Compare Ewing, 474 U.S. at 223 (deriving the assumed protected property in-
terest from an implied contract with the university), and Horowitz III, 435 U.S. at 96
(Powell, J., concurring) (joining the opinion of the Court because it was “abundantly”
clear that the university met the minimal due process guidelines), with Barnes, 669
F.3d at 1303-08 (examining the nature of a protected interest when the university failed
to give the student any procedures before his dismissal).
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more process than deserved.186  In Board of Curators of the University
of Missouri v. Horowitz,187 the United States Supreme Court noted
that the exact procedures required for dismissal may be different
based on whether the dismissal was for academic or disciplinary rea-
sons.188  Generally, academic dismissals are based on subjective anal-
ysis of a student’s performance.189  Contrastingly, disciplinary
dismissals typically involve a hearing that is more procedural in na-
ture.190  However, the type of dismissal does not change the students’
underlying protected interests.191

Under Goss v. Lopez,192 to meet minimum due process standards
a school is only required to give a student notice of the charges and an
opportunity to be heard before dismissal or long-term suspension.193

Finding a protected property interest in continued education does not
entitle students facing academic dismissal the same formal, adver-
sarial type hearing as students facing disciplinary dismissal.194  A
university can comply with the requirements of the Due Process
Clause without giving a student an adversarial hearing, so long as the
university follows the requirements outlined in Goss.195

Procedural due process consists of a two-pronged analysis that de-
termines first, if there is a protected interest, and second, the proce-

186. See Williams v. Wendler, 530 F.3d 584, 589 (7th Cir. 2008) (objecting to the
plaintiff’s assertion that a student dismissed for academic reasons was entitled to a
hearing).

187. 435 U.S. 78 (1978).
188. Bd. of Curators v. Horowitz, 435 U.S. 78, 87 (1978).
189. Horowitz III, 435 U.S. at 90; Oyama v. Univ. of Haw. 813 F.3d 850, 874 (9th

Cir. 2015).
190. See Oyama, 813 F.3d at 875 (opining that disciplinary dismissals required

more formal procedures than academic dismissals); Doe v. Univ. of Cincinnati, 872 F.3d
393, 399-400 (6th Cir. 2017) (stating that a student facing dismissal for sexual assault
allegations should be given some type of hearing).

191. Compare Doe v. Cummins, 662 F. App’x 437, 445 (6th Cir. 2016) (acknowledg-
ing the Sixth Circuit’s history of invoking a protected liberty and property interest when
a public university student faced disciplinary procedures), and Gaspar v. Bruton, 513
F.2d 843, 850 (10th Cir. 1975) (finding a protected property interest when a nursing
student was dismissed for academic reasons), with Williams, 530 F.3d at 589 (refusing
to find a protected interest so students facing academic dismissals would not be entitled
to the same procedures as those facing disciplinary dismissals).

192. 419 U.S. 565 (1975).
193. See Goss v. Lopez, 419 U.S. 565, 579 (1975) (outlining the minimum procedures

necessary for students to be afforded due process); Horowitz III, 435 U.S. at 89 (inter-
preting Goss as requiring the student to be given an opportunity to present his or her
side of the story, not as requiring a formal hearing).

194. See Gaspar, 513 F.2d at 850-51 (finding that placing a student on academic
probation and meeting with the student to outline the reasons for dismissal met due
process standards for an academic dismissal).

195. See id. at 850-51 (determining the hearing given to the plaintiff provided far
more process than required by the Due Process Clause); Dixon v. Ala. State Bd. of
Educ., 294 F.2d 150, 158 (5th Cir. 1951) (concluding that the formality of the student’s
opportunity to be heard was dependent on the facts of the particular case).
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dure required to protect said interest.196  Finding a constitutionally-
protected interest in continued public university education would still
allow universities flexibility in the formality of their enacted
procedures.197

Universities are not required to give students the same exact pro-
cedures for academic and disciplinary dismissals; all that is required
are minimum procedural safeguards.198  The first prong of procedural
due process analysis only determines if there is a protected interest in
continued public university education.199  Finding a protected interest
in either continued education or a student’s reputation does not entitle
every student to the same procedures.200  A university’s ability to dis-
miss students for academic reasons will not substantially change as a
result of finding that a protected interest is at issue when a student
faces dismissal.201  Therefore, courts should not get tied up in the dif-
ference between academic and disciplinary dismissals when deciding
the existence of a constitutionally-protected interest.202

196. See Morrissey v. Brewer, 408 U.S. 471, 481 (1972) (noting that the courts need
only determine what process was due if they have first decided that there was a pro-
tected interest).

197. Compare Dixon, 294 F.2d at 158 (examining the procedural safeguards re-
quired to meet due process standards in a disciplinary dismissal as compared to an
academic dismissal), and Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1249
(E.D. Mich. 1984) (finding a protected property interest in continued public university
education, but refusing to give a student an adversarial hearing for dismissal based on
academic reasons), aff’d, 787 F.2d 590 (6th Cir. 1986), with Charleston v. Bd. of Trust-
ees, 741 F.3d 769, 773 (7th Cir. 2013) (denying a student state-mandated process be-
cause there was no constitutionally protected interest).

198. See Goss, 419 U.S. at 579 (requiring that a student be given notice and an
opportunity to be heard before being suspended for 10 days or more). See also Horowitz
III, 435 U.S. at 89 (comparing the fact-finding proceedings of a disciplinary dismissal
with the more subjective analysis used in academic dismissals).

199. See Morrissey, 408 U.S. 471, 481 (stating that courts must first determine if the
plaintiff is entitled to due process, then determine what process is due).

200. Compare Goss, 419 U.S. at 584 (finding that the students’ due process rights
were infringed because they were suspended without a hearing), and Dixon, 294 F.2d at
158 (noting that not every case requires a formal hearing), with Williams, 530 F.3d at
589 (arguing that a protected interest would entitle a failing student to the same proce-
dures as one being dismissed for disciplinary reasons).

201. Compare Gaspar, 513 F.2d at 850 (requiring universities to follow only the
minimum procedures invoked by the Due Process Clause for an academic dismissal),
and Dixon, 294 F.2d at 157 (stating that a government actor cannot arbitrarily dismiss
a student without adhering to proper procedures), with Horowitz III, 435 U.S. at 87
(determining that even without a formal hearing the student was provided proper pro-
cedure under Goss).

202. Compare Gaspar, 513 F.2d at 850-51 (establishing a constitutionally protected
interest was invoked when a student was dismissed for academic reasons), with Wil-
liams, 530 F.3d at 589 (arguing that a constitutionally-protected property interest
would entitle a failing student to formal, adversarial hearing before being dismissed).
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C. ANY TYPE OF DISMISSAL OR LONG-TERM SUSPENSION OF

STUDENTS FROM PUBLIC UNIVERSITY SHOULD IMPLICATE

CONSTITUTIONALLY-PROTECTED LIBERTY AND PROPERTY

INTERESTS

The lack of a clear standard from the United States Supreme
Court has put university students’ due process rights in jeopardy be-
cause those rights ultimately depend the circuit in which the univer-
sity is located.203  The Supreme Court has successfully dodged this
issue because in each case that has reached the Court the students
had clearly been given due process.204  However, when a university’s
procedures do not meet the minimum due process standards, courts
are forced to decide whether a protected interest existed without clear
guidance from the highest court.205

In Goss v. Lopez,206 the Supreme Court recognized the vital role
of education to society and found a constitutionally-protected property
interest in public education.207  Under Board of Regents of State Col-
leges v. Roth,208 all that is required to find a protected property inter-
est is an independent source of law.209  The only difference between
the K-12 education protected in Goss and university education is the
source of law the property interest is derived from.210  In a student

203. Compare Flaim v. Med. Coll., 418 F.3d 629, 633 (6th Cir. 2005) (stating the
Sixth Circuit finds a protected interest in continued university education), Dixon v. Ala.
State Bd. of Educ., 294 F.2d 150, 157 (5th Cir. 1951) (establishing a stand-alone pro-
tected interest in continued education), and Gaspar v. Bruton, 513 F.2d 843, 850 (10th
Cir. 1975) (extending the holding in Goss v. Lopez, 419 U.S. 565, 576 (1975) to public
university students), with Williams v. Wendler, 530 F.3d 584, 589 (7th Cir. 2008) (argu-
ing there is not a stand-alone interest in continued public education and a plaintiff must
show an entitlement to the proffered interest), and Richmond v. Fowlkes, 228 F.3d 854,
857 (8th Cir. 2000) (assuming the existence of a protected interest).

204. See Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 222-23 (1985) (declining
to decide whether there was a protected interest because the university clearly met the
minimum standards required under the Due Process Clause); Bd. of Curators v.
Horowitz, 435 U.S. 78, 84-85 (1978) (stating that the Court need not decide whether a
constitutionally-protected interest was invoked because the dismissed student had been
afforded due process).

205. See Barnes v. Zaccari, 669 F.3d 1295, 1308 (11th Cir. 2012) (opining that the
university’s failure to provide the student with proper procedure violated the Due Pro-
cess Clause); Dixon, 294 F.2d at 158–59 (determining first that there was a protected
interest, and then that the student was not afforded proper procedure).

206. 419 U.S. 565 (1975).
207. See Goss v. Lopez, 419 U.S. 565, 576 (1975) (examining the effect a long-term

suspension would have on a student); Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954)
(acknowledging that without education, students have a lessened likelihood of long-
term success).

208. 408 U.S. 564 (1972).
209. See Bd. of Regents v. Roth, 408 U.S. 564, 577 (defining the nature and origin of

constitutionally-protected property interests under the Due Process Clause).
210. Compare Goss, 419 U.S. at 573-75 (deriving the property interest from Ohio

compulsory attendance laws and the liberty interest from the effects a suspension could
have on a student’s record), with Barnes, 669 F.3d at 1304 (deriving the protected inter-
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handbook, every university creates an implied contract guaranteeing
students minimum due process.211  This implied contract allows the
Supreme Court to find under Goss that public university students
have a protected property interest in continued education.212

In Wisconsin v. Constantineau,213 the Court determined that due
process is invoked when an individual’s reputation is threatened by a
state actor.214  Dismissal from a university attaches a badge of infamy
to a student, especially when the accusations have to do with a stu-
dent’s ability to perform in the employment context.215  When a uni-
versity suspends or expels a student, regardless of the type of
dismissal, that student’s reputation is threatened and a protected lib-
erty interest is at issue.216

Students facing long-term suspension or dismissal have a consti-
tutionally-protected property interest in continued education, which
can be a stand-alone property interest or derived from documents and
the extension of Goss to the university context.217  Similarly, students
have a constitutionally-protected liberty interest because suspension
or expulsion from school can have detrimental effects on a student’s
future education and employment and impugn a student’s reputa-

est from university documents which constituted State law), and Gaspar, 513 F.2d at
850 (determining that the payment of tuition created a contract that established a pro-
tected interested).

211. See Gaspar, 513 F.2d at 850 (showing the payment of tuition created a contract
between the university and student).  See also Dixon, 294 F.2d at 157 (stating that an
individual cannot waive his or her right to notice and a hearing at a public university).

212. Compare Goss, 419 U.S. at 573 (establishing a protected interest in public edu-
cation), with Gorman v. Univ. of R.I., 837 F.2d 7, 12 (1st Cir. 1988) (extending the pro-
tections afforded in Goss to the university context), Barnes, 669 F.3d at 1304
(determining the legitimate entitlement to a protected interest required by Roth was
found in the university’s code of conduct and board manual), and Dixon, 294 F.2d at 157
(finding a stand-alone interest in public education at the university level).

213. 400 U.S. 433 (1971).
214. Wis. v. Constantineau, 400 U.S. 433, 437 (1971).
215. Compare Goss, 419 U.S. at 574–75 (explaining that a 10-day suspension would

interfere with a student’s reputation among his or her peers, teachers, future employ-
ers, and colleges), with Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1248 (E.D.
Mich. 1984) (using Constantineau to invoke a protected liberty interest when a student
was dismissed from the university), and Dixon, 294 F.2d at 157 (considering the long-
term effects that dismissal from an educational institution would have on a student’s
ability to meaningfully contribute to society).

216. Compare Constantineau, 400 U.S. at 437 (invoking a protected liberty interest
when a person’s reputation was affected by a state actor), with Goss, 419 U.S. at 574–75
(stating that a long-term suspension could affect a student’s ability to go to college or
gain employment).

217. See Barnes, 669 F.3d at 1304 (deciding that university documents were official
regulations of the state), Gaspar, 513 F.2d at 850 (extending Goss to university students
based on the implied contract created by tuition payments), and Dixon, 294 F.2d at 157
(finding a stand-alone interest in “the right to remain at a public institution of higher
learning in which the plaintiffs are in good standing”).
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tion.218  Consequently, students at every public university must be
provided with the minimum procedural safeguards under the Due
Process Clause before the university can expel students or suspend
them for an extended period of time.219  These minimum procedural
safeguards are required regardless of whether the suspension or ex-
pulsion is for disciplinary or academic reasons.220

IV. CONCLUSION

In Goss v. Lopez,221 the United States Supreme Court ensured no
student would be deprived of continued education without due pro-
cess.222  However, the Court has consistently avoided the question of
whether the constitutionally-protected interests in Goss extended to
students at public universities.223  This lack of direction has resulted
in a split amongst the United States courts of appeals, leaving  univer-
sity students’ rights reliant on the circuit  in which their university
sits.224

218. See Jaksa I, 597 F. Supp. at 1248 (establishing a liberty interest for students
facing dismissal from university under Goss and Constantineau); Dixon, 294 F.2d at 157
(stating “[w]ithout sufficient education the plaintiffs would not be able to earn an ade-
quate livelihood, to enjoy life to the fullest, or to fulfill as completely as possible the
duties and responsibilities of good citizens”).

219. Compare Dixon, 294 F.2d at 157 (requiring universities to provide students
with minimum procedures under the Due Process Clause before dismissing them), and
Gaspar, 513 F.2d at 850 (determining that under Goss a student who pays tuition has
an implied contract to not be dismissed from the university without first being afforded
proper procedure under the Due Process Clause), with Goss, 419 U.S. at 574 (stating,
“the State is constrained to recognize a student’s legitimate entitlement to a public edu-
cation as a property interest which is protected by the Due Process Clause and which
may not be taken away for misconduct without adherence to the minimum procedures
required by that Clause”).

220. Compare Gaspar, 513 F.2d at 850 (concluding that a protected property right
was invoked by the plaintiff who was dismissed for academic reasons), with Dixon, 294
F.2d at 157 (finding a stand-alone protected property interest invoking due process for
plaintiffs dismissed from public university for disciplinary reasons).

221. 419 U.S. 565 (1975).
222. See Goss v. Lopez, 419 U.S. 565, 574 (1975) (holding that a school could not

arbitrarily dismiss or suspend a student without adherence to the protections required
under the Due Process Clause).

223. See Bd. of Curators v. Horowitz, 435 U.S. 78, 84-85 (1978) (declining to extend
Goss to the university context); Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 223
(1985) (assuming without deciding that the student had a protected liberty or property
interest).

224. Compare Flaim v. Med. Coll., 418 F.3d 629, 633 (6th Cir. 2005) (invoking due
process protection when a public university student faces possible suspension or expul-
sion), with Williams v. Wendler, 530 F.3d 584, 589 (7th Cir. 2008) (requiring some proof
of an entitlement to a protected interest to invoke Due Process protection), and Rich-
mond v. Fowlkes, 228 F.3d 854, 857 (8th Cir. 2000) (assuming without deciding that the
student had a protected interest invoking Due Process analysis).
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The courts have unnecessarily focused on the difference between
an academic and disciplinary dismissal.225  However, the decision in
Goss does not entitle a student who fails academically the same exact
process as a student who is dismissed for disciplinary reasons.226

Further, there is no difference in the due process analysis employed
when a protected property interest is established than when a pro-
tected property interest is assumed.227  Therefore, invoking a consti-
tutionally-protected interest when a student faces suspension or
expulsion does not impede a university’s ability to dismiss a student,
so long as the university meets minimal procedural standards.228

To resolve the split amongst the circuit courts, public university
students facing academic or disciplinary suspension or expulsion must
be afforded due process.  Students have a protected property interest
in continued education.  This property interest can be derived from
either a stand-alone interest based on the vital role of education to our
society, from university documents as official state regulations, or
from an implied contract created by the payment of tuition.  Addition-
ally, public university students have a protected liberty interest be-
cause long-term suspension and dismissal, whether for academic or
disciplinary reasons, impugns a student’s reputation, thus negatively
affecting a student’s ability to obtain additional education or future
employment.  To ensure that university students across the country
are afforded due process under the law, courts should find constitu-
tionally protected liberty and property interests are at issue when stu-
dents are facing long-term suspension or expulsion.

Ty C. Medd—’20

225. See Horowitz III, 435 U.S. at 87 (recognizing that lower courts treat academic
dismissals differently than dismissals for academic reasons); Williams, 530 F.3d at 589
(refusing to give a student dismissed for academic reasons the same protections as a
student dismissed for disciplinary reasons); Oyama v. Univ. of Haw., 813 F.3d 850,
874–75 (9th Cir. 2015) (stating that a court should distinguish the procedural require-
ments based on the type of dismissal).

226. See Goss, 419 U.S. at 579 (requiring minimum procedures of notice of charges
and an opportunity to be heard for a student facing suspension or expulsion).

227. Compare Flaim, 418 F.3d at 633-37 (analyzing the procedures given to the stu-
dent under Goss to ensure student was given proper notice and opportunity to be
heard), with Horowitz III, 435 U.S. at 85-91 (using Goss to ensure the student was pro-
vided the minimum procedures required under the Due Process Clause).

228. See Gaspar v. Bruton, 513 F.2d 843, 850–51 (10th Cir. 1975) (extending the
protections of Goss to public university students, but finding the university met all the
required standards); Gorman v. Univ. of R.I., 837 F.2d 7, 16-17 (1st Cir. 1988) (holding
the university afforded the dismissed student all the procedures required under the Due
Process Clause).


