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Personal Credibility
and Trial Advocacy

Kenneth J. Melillit

Introduction

There is no doubt that a variety of variables, including the evidence
that is presented, determine the outcome of a jury trial. Moreover, each
jury trial is unique, and it would be foolish to suggest that what is
outcome determinative at one trial will be dispositive at all trials. Some
of the factors that determine such outcomes are beyond the control of the
trial lawyer. However, one adjustable influence that may be under-
appreciated is the jurors' perception of the trial attorney's personality and
character.

A long time ago, in a courtroom in Washington, D.C., I tried a case
in front of a jury that included an older woman who was obviously
wearing a hearing aid. She could hear well enough to serve as a juror,
but, as it turned out, her hearing deficiency caused her to underestimate
the volume of her own speech. At the conclusion of my opening
statement, as I began to turn from the jurors to head back to counsel table,
this woman leaned over to the woman seated next to her in the jury box
and, in a voice she undoubtedly imagined to be only loud enough for the
ears of her neighbor, said, "I like that young man. Which way do I vote
if I want him to win?"

I heard her. From the smiles on the faces of several of the jurors, it
was clear that at least some of them had heard her. Neither the judge nor
my opposing counsel gave any indication that they had heard her.

Although I thought I had done so, the only lesson I took immediately
from this experience was that I had better make sure I always made very
clear to the jurors which way they should vote in case they wanted me
to win. Other than that, I dismissed the episode as the remark of a
peculiarly idiosyncratic juror, and therefore not of much general
significance.

I B.A. (1976), Yale University; J.D. (1979), New York University School of Law.
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Over time, however, I have come to regard this incident as a rare
window into something of the utmost significance. In fact, I now realize
that the only things that were peculiarly idiosyncratic about this juror
were: first, that she was sufficiently self-aware that she recognized the
influence of her personal reactions to the lawyers upon her decision;
second, that she was either brave enough or foolish enough to say so; and
third, that she did not realize how loudly she was talking.

So, I began to wonder about the jurors in each of my trials who
perhaps did not like me quite so much, who perhaps were less cognizant
of the ways in which their reactions to the attorneys affected their
perceptions of the evidence, who perhaps were influenced by their
personal reactions to the attorneys in their verdicts or who perhaps, either
because they were more reticent to speak or more able to whisper, never
let me know how their reactions to me affected the outcomes ofmy trials.

It makes sense, doesn't it? Likeable politicians get votes. Likeable
contractors get jobs. Likeable service providers get referrals and repeat
customers. This is not true because people accept likeability as the only
criterion for decision-making; it is true because likeability fosters trust.
"People believe who they like."1 If people like you, they are more likely
to believe that you are telling them the truth.

What does this mean for the trial lawyer? "[M]any attorneys believe
that they should not be concerned about whether or not the jury likes
them."2 That, however, can be a disastrous mistake.

In virtually all trials, there is some dispute as to one or more material
facts. There is the truth as to what occurred, but at least one side, whether
intentionally or not, is trying to persuade the jurors of something other
than the truth. Jurors surely understand that the lawyer might well have
a motive to deceive them.3 Like any situation in which human beings
must determine who is telling them the truth, jurors are very likely
assessing whether each lawyer is the type of person who can be trusted

Wayne Morse, Courtroom Ethos: How to Win Over a Jury with Credibility and

Respect, 29 TRIAL PRAC. 5, 6 (2015).
2 Valerie P. Hans & Krista Sweigart, Jurors' Views of Civil Lawyers: Implications

for Courtroom Communication, 68 IND. L.J. 1297 (1993).

3 1 HERBERT STERN & STEPHEN A. SALTZBURG, TRYING CASES TO WIN 12 (2013).

[Vol. 40:227



PERSONAL CREDIBILITY AND TRIAL ADVOCACY

or not.4 Therefore, jurors' impressions about the character of the
deliverer of the message impact the credibility of the message itself.'

It has been suggested that the trial lawyer is the most important
witness for the case.6 Empirical data supports the conclusion that jurors
favor lawyers who are perceived as credible.7 A trial is a contest of
credibility, and the more credible attorney is more likely to win.8 Indeed,
the lawyer's personal credibility with the jurors might well be the single
most important, controllable resource available to the trial attorney.9

With this in mind, the successful trial attorney must make it a priority
to earn and retain the trust of the jurors.1 It is a wise, and probably
accurate, assumption that some or all of the jurors believe that the lawyer
is there to try to fool the jurors. This is a presumption that the lawyer
should strive to overcome. Every single thing that the lawyer says or
does in front of the jurors is an opportunity for the jurors to assess the
lawyer's character.2 The goal is to convey to the jurors that you are
there, not for the purpose of winning at all costs, but rather to assist the
jurors in discovering the truth.13 If the lawyer is successful in appearing
to the jurors as the truth giver, as the person whose assessments are

4id.

' Morse, supra note 1, at 5, 6.
6 James W. McElhaney, The Sin of Self-Persuasion, 85 A.B.A. J. 92, 93 (1999).

7 Hans & Sweigart, supra note 2, at 1331 (citing Robert N. Sayler, Rambo Liti-
gation: Why Hardball Tactics Don't Work, 74 A.B.A. J. 79 (1988) (cautioning against
the use of highly aggressive "hardball" behaviors).

8 Lance E. Caughfield, Credibility, 27 LITIG. 27 (2001).

' Evan L. Loeffler, Credibility, 28 GPSOLO 52 (2011); Douglas S. Lavine, Guard
Your Credibility, 13 GA. ST. B.J. 90 (2007); Office of the State (Montana) Public
Defender, Criminal Practice Manual, MONTANA.GOV, Ch. 9, Cross-Examination, § I,
http://publicdefender.mt.gov/training/PracticeManual-Criminal/Ch9-CrossExam.pdf
[hereinafter Montana Manual].

l0 Morse, supra note 1, at 5.

"Hans & Sweigart, supra note 2, at 1326-28.
'2Elliott Wilcox, How to Testify, TRIALTHEATER (Dec. 17, 2009), http://trialtheater

.com/trial-skills/cross-examination/how-to-testify.
13 Caughfield, supra note 8, at 29; Ralph Adam Fine, Irving Younger Was Wrong

When He Commanded, "Use Only Leading Questions ", 67-APR Wis. LAW. 25 (1994);
David R. Sonnenberg, Using Kipling's "Six Honest Serving Men" in Cross-
Examination, 20 BARRISTER 35, 37 (Summer 1993).
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objective rather than partial, everything that the lawyer does during the
trial will be more effective.'4 Moreover, if at any point the lawyer causes
the jurors to distrust her, the consequences are likely to be both dire and
irremediable.15

Given these general considerations, how can the trial lawyer accom-
plish the goal of becoming the lawyer that the jurors trust? What follows
are some observations and suggestions in particular contexts.

Closing Argument

I start with the lawyer's final communication to the jurors because,
even before the trial commences, a well-conceived vision of the closing
argument should dictate how the trial lawyer can maximize his credibility
with the jurors throughout the trial. By the time the trial lawyer makes
his closing argument, the jurors have become very familiar with the
lawyers. Whether the lawyers (and perhaps even the jurors) realize it or
not, each lawyer's conduct during the trial has affected the degree to
which the jurors are willing to trust that lawyer. When the lawyer makes
his final argument to the jury, he must understand that, in addition to the
substance of his entreaty, he is asking the jurors to trust him and to accept
his word as the truth.'6

As a consequence, to the extent that the evidence and circumstances
of the case permit, the lawyer should be selective about his arguments
to the jurors. A compelling argument enhances the credibility of the
argument's proponent. Moreover, when the trial lawyer appears to be
credible regarding one issue, that is likely to have a spillover effect and
enhance his credibility regarding other issues as well.'7

Of course, the corresponding proposition-that the loss of credibility
regarding one matter will diminish the advocate's credibility generally-
is equally unassailable.8 A single fallacious argument can destroy the

'4 Henry W. Asbill, The Ten Commandments of Cross-Examination Revisited, 8-
WTR CRAM. JUST. 2, 4 (1994).

'" Lavine, supra note 9, at 90-91; McElhaney, supra note 6, at 93.
16 Caughfield, supra note 8, at 30.

'7 Lavine, supra note 9, at 91.

18 Id.
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personal credibility of the lawyer and vitiate his entire case.19 A good
rule of thumb is that your case is only as good as the least persuasive
argument that you advance to the jurors.

The credible lawyer, therefore, does not advance a weak argument
unless it is the only conceivable path to victory.2° In fact, conceding
points that are not fatal to your ultimate position is an advantageous
tactic.21 Such concessions avoid the backlash that results from advocating
untenable rationales and instead promote the lawyer's preferred image
as the objective truth giver. The lawyer who values the jurors' percep-
tions of him as a credible and trustworthy individual advances only
credible and trustworthy arguments.

I must concede, however, that for the trial lawyer, the task of creating
and maintaining the trust of the jurors is often easier said than done. In
many of life's circumstances, trust is accomplished simply by the
avoidance of prevarication. "Of course you can trust me; I have never
lied to you," might be sufficient in many contexts, but this simply will
not do for the trial lawyer. First of all, the wariness of the jurors to trust
the lawyer cannot be overcome by inaction alone. Secondly, the lawyer's
duty to his client cannot be fulfilled by less than zealous advocacy, which
in turn requires more than simply an unobjectionable presentation at trial.

Jurors likely assume-often correctly-that the lawyers know more
about what really happened than what is revealed to the jurors at trial.22

For many jurors, the pertinent question about each lawyer is whether he
is advocating for what he knows to be the truth or is merely advancing
what he is being paid to say.23 Every time the lawyer speaks, the jurors,
or at least some of them, are likely assessing whether the lawyer truly
believes in the righteousness of his cause.24 Consequently, for the jurors,
the credibility of the trial lawyer requires that he affirmatively embrace
his client's position. The successful trial lawyer must convey his sincere
belief in the credibility-or lack thereof-of the witnesses and in the

"9 McElhaney, supra note 6, at 93.
20 STERN & SALTZBURG, supra note 3, at 22.
21 Id.
22Id. at 18.

23 id.

24 Wilcox, supra note 12.
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justness of his client's contentions.25 The failure to do so simply validates

the suspicion that the lawyer is merely a mouthpiece, rather than a

witness, for his client. In that case, the lawyer's credibility is lost because

it was never established.
What is the difficulty with creating for the jurors the persona of a

credible witness for the client? Well, with very limited exceptions, an

attorney may not act as an advocate at a trial in which that attorney will

also be a witness.26 So, too, during the trial, the lawyer may not "state

a personal opinion as to the justness of a cause, the credibility of a

witness, the culpability of a civil litigant or the guilt or innocence of an

accused. '' 27 For example, a lawyer may not state, "I think that witness

was lying" or "I believe my client is innocent."

Nevertheless, consistent with the most scrupulous adherence to these

rules, every successful trial lawyer, by some combination of his choice

of language, tone, expressions and demeanor, demonstrates his opinions

about the witnesses, the evidence and the case.28 As long as the transpar-

ent opinions of the lawyer are framed as fair arguments from the

evidence, the personal judgments of the lawyer are perfectly proper.

One device that I favor to achieve this goal is the rhetorical question.

While "I believe that the witness was lying" is clearly improper, "Isn't

it obvious that the witness was lying?" is absolutely acceptable, at least

when it is offered in the context of discussing the facts in evidence that

would cause one to doubt the credibility of the particular witness. In

fact, in my trial advocacy classes, on the subject of closing arguments,

I consistently urge my students to transform many of their declarative

sentences into rhetorical questions.
Having advanced the two propositions that the trial lawyer should

never advance weak arguments and that the trial lawyer should personally

endorse his case, what should the trial lawyer do when those two

objectives seem to be mutually inconsistent? For example, take the case

of the criminal defense lawyer to whom his client has admitted her guilt.

The defendant cannot testify at trial, and there are no other witnesses or

25 STERN & SALTZBURG, supra note 3, at 14.
26 MODEL RULES OF PROF'L CONDUCT r. 3.7 (AM. BAR ASs'N 2014).

17 MODEL RULES OF PROF'L CONDUCT r. 3.4(e) (AM. BAR ASS'N 2014).

28 STERN & SALTZBURG, supra note 3, at 14.
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evidence that will assist the defendant. Nevertheless, suppose that the
circumstances force the defendant to trial, during which the lawyer's only
option is to attempt to persuade the jurors that there is some reasonable
doubt in the State's case. Just to make it more problematic, suppose that
the State's evidence of the defendant's guilt is fairly compelling.

It seems that there is nothing for the lawyer to endorse. There will
be no evidence of the defendant's innocence. If the lawyer argues that
the defendant is actually innocent, the argument might be so weak as to
result in the lawyer's total loss of personal credibility. On the other hand,
if the lawyer does not endorse his client's innocence, he (and his client)
might suffer the same fate because his failure to affirmatively endorse
his client's innocence is a confession that he is just a hired spokesperson
and not a witness for his client.

The best solution is for the lawyer to do what should always be done.
The lawyer must determine what his good (or best) argument will be, and
associate his credibility with that (or those) arguments. In the case
hypothesized, the defense is the existence of reasonable doubt. Unless
the lawyer is alarmingly unsuited for his task, the idea that no one should
be convicted in the absence of proof beyond a reasonable doubt is one
that he can safely and enthusiastically endorse. He must, in the percep-
tions of the jurors, be the credible lawyer who genuinely believes in that
principle. He cannot merely tell the jury that the law requires them to
acquit in the absence of proof beyond a reasonable doubt. He must
convince the jurors, just as he himself is so convinced, that they do not
wish to convict on anything less than proof beyond a reasonable doubt.
If the law sets such a high standard because it fears the possibility of
convicting an innocent person, the lawyer must influence the jurors to
embrace that standard because they feel the same fear. Finally, when the
lawyer has persuaded the jurors that he is a truth giver because he has
told them the truth about proof beyond a reasonable doubt, he has given
himself the best chance of convincing the jurors that such a reasonable
doubt exists in his case.

Opening Statements

Yes, the jurors will be instructed that what the lawyers say in opening
statements is not evidence. That, however, is not how the credible lawyer

2016]
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approaches her opening statement. In the mind of the lawyer, she is a
witness testifying before the jurors. An individual unfamiliar with the
legal system who hears only a great opening statement would be left with

the impression that the lawyer had personally witnessed each and every

event and had just recounted everything that she had seen and heard. And

while the jurors are not entirely unfamiliar with the legal system, neither

are they likely to be concentrating on the limited legal significance of the

opening statement. Their task is to find the truth. And here you are: the
truth giver.

In order to seize this opportunity, it is imperative that you tell the

jurors the story of the events that led to the trial. Do not tell the jurors

what is going to happen during the trial; tell them what happened before
the trial. Do not tell the jurors who is going to testify (unless the identity

of the witness is an important part of what will make your story convinc-

ing, such as an expert witness). YOU testify. Do not tell the jurors that

Witness A saw Event X and Witness A will tell them what happened

during Event X. YOU tell the jurors what happened during Event X.

Even if an individual will be a witness, that fact is usually insignificant
in a good opening statement. Generally speaking, the people you mention

in your opening statement should just be characters in your story. The

fact that those characters will testify is generally not significant in your

opening statement. Do not, in your opening statement, make the char-

acters become the storytellers by previewing them as witnesses. YOU

are the storyteller.29 The opening statement is a wonderful opportunity
to advance yourself as the truth giver, as the person who is there to help

the jurors find the truth and as the person whom the jurors can trust.

Telling the jurors what happened-as opposed to telling the jurors that

others (your witnesses) will tell the jurors what happened-is perfectly
proper, as long as your story is factual and every fact in your story will

be established in the evidence that you present during the trial. Of course,
if something in your story is not established by the evidence, then your

opening statement will have been a colossal blunder. Instead of establish-

ing yourself as the truth giver, you will have been exposed as the breaker

29 See Kenneth J. Melilli, Succeeding in the Opening Statement, 29 AM. J. TRIAL

ADVOC. 525, 534-36 (2006) (stressing the importance of telling a readily compre-
hensible narrative during the opening statement and comparing the attorney to a hidden
camera that has witnessed the pertinent events and replays them for the jury).

[Vol. 40:227
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of promises, a fact that will be fair game in the closing argument of your
opponent.

The lawyer who prioritizes her personal credibility will certainly take
every precaution to avoid this fate. You have to be sure, or nearly so,
that the evidence will match your opening statement. If there is a serious
question about the admissibility of some of your evidence, you can omit
it from your opening statement or perhaps remove the uncertainty by
means of a motion in limine.

However, this fear, I think, causes some lawyers to be far too con-
servative in their opening statements. Many trial lawyers advocate the
theory that the opening statement should be very general because no
lawyer can be sure that the evidence presented will match a more detailed
opening. This, I am afraid, is too high a price to pay for some apparent
safety.

First of all, the suggestion that the lawyer cannot confidently and
securely present a detailed factual account of the relevant facts in her
opening statement is unconvincing. If the lawyer is able and willing to
devote sufficient time and effort to the preparation of the witnesses prior
to trial, she ought to be in a position to deliver, with the greatest convic-
tion, and with no apprehension of contradiction from her own witnesses,
a detailed account of the relevant events in her opening statement.

More importantly, remember that the credibility of the lawyer depends,
not just on avoiding any apparent dishonesty, but also on establishing her
sincere belief in the veracity of her witnesses and the integrity of her
case.3" Every fact that is essential to the lawyer's case must be presented
in the opening statement with her personal endorsement.31 If the impor-
tant facts are aggressively asserted by the lawyer during the opening
statement, then the jury will more likely find the evidence of those facts
convincing.32 The cost of the failure to personally endorse the truth of
the material facts is the substantial risk that the jurors will not be
convinced that the lawyer truly believes in her case.33 That shortcoming
is far more concerning than the avoidable risk that there will develop

30 See text accompanying notes 23-25.
31 STERN & SALTZBURG, supra note 3, at 18.
32Id. at 17.
33Id. at 17, 18.
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some discrepancy between the lawyer's opening statement and the
evidence that she will present.34

Objections

Assume that you have a good objection. It is a good objection
because, if the trial judge rules correctly under the law, the objection
ought to be sustained. Should you make the objection? Some might
think that the answer to this question is certainly that you should do so.
I think that the answer is not certain at all.

The advantage of making the objection is that it will probably be
sustained. Many positive consequences might follow from this little
victory. The matter being advanced by your opponent has been frus-
trated. Perhaps you have prevented damaging evidence or some prejudi-
cial argument from reaching the jury. Perhaps you have thrown your
opponent off kilter and he might have some difficulty regaining his
momentum. You might be perceived by the jurors as knowledgeable and
successful. After all, the trial judge just told everyone that you were right
and your opponent was wrong. You look like a winner. Why would you
want to deny yourself this package of well-deserved rewards? Well, you
might want to pass on this apparent prosperity because, at least in a jury
trial, every objection you make comes at a cost.

Remember that one of your goals-a most important one-is to be
perceived by the jurors as the truth-giver. You want to be perceived as
the one who wants the jurors to reach the correct conclusion. You are
there to assist them in that task. You are not there to try to fool the jurors
just so that your side of the case will win. Well, if that is the case, then
why are you trying to hide something from the jurors? What was it, the
jurors may wonder, that you did not want them to hear? Is it that you do
not trust the jurors? Or is it that they ought not to trust you because you
are trying to hide something from them? Every objection you make-
even if sustained--comes at a cost. The cost is the risk that the jurors
will perceive you as attempting to withhold the truth from them, which
is precisely contrary to the impression you wish to create.35

34 id.

35 Montana Manual, supra note 9, § IV(N); Kenneth J. Melilli, Objecting and
Responding Effectively, 23 AM. J. TRIAL ADVOC. 559, 574 (2000).

[Volf. 40:227
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Moreover, no matter what degree of enthusiasm the jurors bring with
them to the commencement of the trial (and many jurors have none right
from the start), it must surely be true that most jurors reach a point at
which, consistent with their obligations as jurors, they wish only that the
trial will end so that they are able to return to their interrupted lives.6 If
you have any doubt of this, the next time you are in a trial in which a
lawyer (hopefully not you) continues to make a large number of objec-
tions, watch the faces of the jurors when yet another objection is made.
Unless the jury is composed exclusively of successful participants in the
World Series of Poker, you should see some demonstrable impatience
on the faces of at least some of the jurors. From that perspective, ob-
jections, as least when there are more than a very small number of them,
are just annoying frustrations. At some point, to the jurors, the trial is
just like a plane trip when they just want to get to their destination. In
that case, objections are about as welcome as delays at the airport.37

When considering whether to make an objection, the validity of the
objection is the starting point, but not the entirety, of the calculation. For

36 Melilli, supra note 35, at 574.

17 Some time ago, I tried a case against an attorney whose breathtaking ignorance
of the rules of evidence caused him to object to virtually every single question that I
asked. It was as if he was a blind batter in a baseball game who just kept swinging in
case the ball happened to be there. He conditioned everyone in the courtroom-
including the judge, the jurors, each witness and me-to pause after every question that
I posed to a witness and to look at him in anticipation of his objection.

Well into the second week of a trial that should not have lasted more than three
days, he arose once again and, with the bluster one would not normally associate with
someone who (and I must be exaggerating here but my memory insists that I am not)
had been overruled on each of his last 10,000 objections, stated, "Well, Your Honor,
I'm going to have to object to that." Before the trial judge could give his predictable
ruling, one of the jurors stood up in the jury box, pointed at the lawyer and stated, "And
I am going to have to object to you!"

After the jury was sent out of the courtroom (perhaps in leg irons to prevent them
from running away), my opponent's motion for a mistrial was denied. He then
retreated to moving to replace the vocal juror with one of the alternatejurors. The trial
judge, who had many times outside the presence of the jury (and a few times in the
presence of the jury) expressed his frustration with the lawyer's seemingly
indiscriminate use of objections, denied that request and, as I recall (but not necessarily
reliably), offered the reason that he (the trial judge) was confident that the alternate
jurors thought no more favorably of the attorney than did the juror who had spoken up
during the trial.

When the jury was forced back into the courtroom to resume the trial, the lawyer
immediately objected to something, although I cannot recall what it was.
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example, ask, is the objection a substantive objection or one only as to
form? If it is the latter, what will you accomplish by making the
objection? Will the opponent merely rephrase the question and, in the
end, get the same evidence to the jurors? In that case, have you accom-
plished nothing of substantive significance but compromised your
credibility with the jurors? In any case, does the greater advantage lie
in securing a favorable ruling on an objection or in acting with casual
indifference because the other side's evidence or arguments are inconse-
quential and the truth ultimately favors you?

Finally, consider that there is no certainty about the ruling on any
objection. You could be wrong about the law. There might be something
that you are missing. Even if these are of no real concern, what about
the trial judge? Can you count on the judge to rule correctly?

These considerations are important because the downside of an
overruled objection is much greater than the cost of a sustained objection.
If your objection is overruled, the advantages of the sustained objection
disappear and the drawbacks become exacerbated. If your objection is
overruled, it can be as if, while the jurors watch, the judge has caught you
attempting, impermissibly, to keep something from the jurors. Instead
of appearing as the truth giver, you suddenly have become the lawyer
who has been exposed and convicted for attempting to conceal the truth.

All of this is not to suggest that objections should never be made.
Objections should be made in the proper circumstances. However, in
measuring whether a particular circumstance is appropriate for an
objection, the lawyer must consider:

(1) the significance of the continuous effort to create, maintain and
enhance his personal credibility with the jurors,

(2) the extent to which even a sustained objection will cost the lawyer
in accomplishing that goal, and

(3) the risk (both in terms of the probability of its occurrence and the
incremental loss of the lawyer's personal credibility) of the
objection being overruled,

all balanced against the advantages of having his objection sustained in
the particular instance.

Given the significance of the personal credibility of the lawyer and
the risks to that credibility that come with every objection made, the

[Vol. 40:227
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lawyer who values his credibility with the jurors ought to be instinctively
conservative about making objections.

Cross-Examination

No other component of the trial impacts the lawyer's personal
credibility as does cross-examination.38 This is true because of the
permissibility and prevalent use of leading questions on cross-examina-
tion. A leading question is simply a statement-in reality the testimony
of the cross-examiner--converted into a question only by the addition
of a prefix, a suffix, or a subtle change of tone.39 Whenever the cross-
examiner poses a leading question to the witness, the reality is that the
lawyer is testifying by asserting that the statement contained within the
leading question is in fact the truth.4" The goal of the cross-examiner in
"testifying" in the form of a leading question is not to convince the
witness of the truth of the lawyer's statement, but rather to convince the
jurors of the truth of her assertion.4 Nevertheless, a properly conceived
and executed leading question not only permits the cross-examiner to
testify; it also provides immediate and convincing corroboration for the
lawyer's testimony when the witness for the opposition answers the
question by confirming that the lawyer's assertion is true.42

Of course, the inverse proposition is also correct. Because the leading
question is the testimony of the cross-examiner, the cross-examiner risks
a loss of credibility if the witness denies the proposition stated in the

3 See Asbill, supra note 14, at 4 (recommending that criminal defense lawyers have

a broad view of those they consider to be adversaries, and therefore focus on
undermining more than just the opposing counsel's credibility, but also that of
witnesses, law enforcement, and others as deemed appropriate).

" For example, the statement, "The car was a Toyota," becomes a leading question
by modifying that statement to, "Isn't it true that the car was a Toyota?" or "The car
was a Toyota, wasn't it?" or "The car was a Toyota?"

40 ROBERT W. WELLS, SUCCESSFUL TRIAL TECHNIQUES OF EXPERT PRACTITIONERS

1043 (2005); Wilcox, supra note 12; Montana Manual, supra note 9, § V(A).
41 HERBERT J. STERN, TRYING CASES TO WIN: CROSS EXAMINATION 9 (1993).
42 Timothy A. Pratt, The Ten Commandments of Cross-Examination, 61 FDCC Q.

178, 184 (2011); McElhaney, supra note 6, at 93; Wilcox, supra note 12.
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leading question.43 In every instance in which the cross-examiner poses
a leading question, she is placing her personal credibility behind the
assertion contained within that question. If the witness refuses to agree
with that proposition, the jurors are presented with a challenge to the
credibility of the lawyer. If the lawyer does not win that contest, the
lawyer, like any other witness, will have suffered a blow to her credibil-
ity. Like any other witness whose credibility has been tarnished, the
lawyer's reliability and trustworthiness will have been undermined
generally. When this happens to the lawyer, the integrity of the most
important witness for her case has been shattered." For all the reasons
that it is essential that your critical witness not suffer an impeachment
of his credibility, you, the cross-examiner, must not suffer an impeach-
ment of your credibility. In order to avoid that catastrophe, the lawyer
must recognize and acknowledge the devastating consequence of the
failed leading question on cross-examination.

In the event that the witness resists the testimony of the lawyer who
poses a leading question on cross-examination, the lawyer must immedi-
ately take up the gauntlet.45 A question has been raised as to the lawyer's
credibility, and that doubt must not be allowed to fester. In fact, when
the lawyer immediately defeats the challenge to her credibility, her
trustworthiness in the eyes of the jurors is not merely preserved; it is
enhanced.

There are several possibilities for accomplishing this bolstering. First,
if the witness's resistance to the leading question is inconsistent with a
prior statement of the witness, the lawyer must, without any significant
delay, impeach the witness with that prior inconsistent statement.46 If
the witness's resistance is, or will be, contradicted by another witness
who has, or will be, called by the opponent, the cross-examiner should
immediately confront the witness with that contradiction. If the witness's
resistance is, or will be, contradicted by your own witness or evidence,
and your witness or evidence has a substantially greater degree of

41 STERN & SALTZBURG, supra note 3, at 273.
"Kenneth J. Melilli, Risk Management in Cross-Examination, 38 AM. J. TRIAL

ADvOC. 317, 319 (2014).
45 id.

41 Id. at 322.
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reliability, the witness should be immediately confronted with that
contradiction. The most important point is that the lawyer cannot
abandon her own testimony when her leading question is resisted.47

What, you may ask, is the cross-examiner to do if there is no prior
inconsistent statement or unassailable contradictory evidence with which
to overcome the witness's defiance of the lawyer's leading question? The
answer is that, in those circumstances, it was a blunder to ask the leading
question in the first place. Once the lawyer understands: first, that each
leading question is, in every meaningful sense, the testimony of the
lawyer; second, that each challenge by the witness to a leading question
is a challenge to the lawyer's personal credibility; and third, that the
lawyer must not suffer a loss of personal credibility with the jurors, then
the lawyer should understand that no leading question should be posed
without the lawyer being prepared to immediately defeat any defiance
from the witness.4"

Some may wonder if this admonition reduces cross-examination to
a safe but sterile set of questions and leaves too much of what must be
challenged out of the cross-examination. I do not believe that this is true.
The purpose of cross-examination is not to win the cross-examination.
The purpose of cross-examination, like the purpose of each and every
aspect of the trial, is to win the trial.49 If the cross-examiner is narrowly
determined to use cross-examination to defeat the witness or to attack
what the witness said on direct examination, often that goal will be
unrealistic or, even worse, result in the self-inflicted wounds to the
lawyer's own credibility that need to be avoided. The mindset of the
cross-examiner should be to determine, both from what is available prior
to trial and from what the lawyer learns from the direct examination, what
it is that can be elicited successfully from the witness on cross-examina-
tion that will help to win the case.5" By widening the angle of the lens
of the cross-examination, the lawyer should often be able to accomplish
much during the cross-examination without exposing herself to the loss
of her personal credibility.

471d. at 319.
481Id. at 321.
49 Alan C. Kohn, The Gentle Art of Cross-Examination, 64 J. Mo. B. 82 (2008).
"O Montana Manual, supra note 9, § III.E.
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Moreover, the peril to the lawyer's credibility only exists during
cross-examination when the lawyer poses leading questions. Despite
some conventional wisdom to the contrary, it is simply not true that
all questions asked during cross-examination should be leading
questions.5' While asking non-leading questions on cross-examination
comes with a separate set of risks, such questions can be used
effectively in some circumstances without any risk of damage to the
lawyer's credibility.

5 2

Conclusion

Jurors are not computers programmed to process information. Trial
lawyers are not computer programmers delivering information to
computers. Each trial is, among other things, a very complex set of
human interactions, often including emotionally-involved human
participants. We might like to believe that the reactions of the human
beings who happen to populate the jury box and the human beings who
happen to be the lawyers will play no significant part in the outcomes of
trials. Nevertheless, it would be foolish to ignore our experiences-in
the courtroom and in all aspects of our lives-which lead us precisely
to the contrary conclusion.

A successful trial lawyer is constantly aware of his continuing
personal relationships with each of the jurors. In the context of the
little drama called a trial, the character trait with the greatest value for
the lawyer is credibility. The lawyer's most intelligent approach to the
jurors is to assume at the outset that the jurors do not trust him, to do
everything he can to create trust and enhance his personal credi-
bility with the jurors, and to do nothing to jeopardize the acquisition and
retention of this most important commodity. These are general
principles that should guide the lawyer throughout the trial. The

"1 STERN, supra note 41, at 9; Kenneth J. Melilli, Cross-Examination: To Lead or
Not to Lead?, 27 AM. J. TRIAL ADVOC. 149, 151-52 (2003).

52 See Melilli, supra note 44, at 330-32 (noting the occasional question that will

result in an advantageous response no matter how the witness answers and explaining
that such questions, when asked in a non-leading manner, can serve to firther
intimidate the witness and grab the attention of the jury).
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recommendations offered here are attempts to transform these general
guidelines into sensible, concrete prescriptions for the conduct of some
specific aspects of the trial process.


