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Statement of the Case 

A.  Nature of the Case 

Following a jury trial, Benson was convicted of Second Degree Murder, Use of a 

Deadly Weapon (Firearm) to Commit a Felony, Possession of a Deadly Weapon 

(Firearm) by a Prohibited Person, and two counts of Tampering with a Witness. See (T69–

T71); (T72–T75); (T112–T113); (1389:6–1392:22). For his convictions, the district court 

sentenced Benson to a total of 67 to 89 years’ imprisonment, with 591 days’ credit for 

time served. See (T120–T123); (1402:11–1406:7). 

B. Issues Before the District Court 

As relevant here, the issues before the district court were (1) the proper disposition 

of Benson’s motions to suppress his statements to law enforcement and his cell phone 

records; (2) the proper disposition of Benson’s motion to sever the Tampering charges 

from the other charges; and (3) whether to accept the jury’s verdicts as supported by the 

evidence. 

C. How the Issues Were Decided in the District Court 

Following several hearings, the district court overruled Benson’s motions to 

suppress. See (T20–T27); (T30–T36); (1:9–82:2). After additional hearings, the district 

court overruled Benson’s motion to sever. See (T80–T81); (T82–T83); (90:13–135:10). 

And at the end of the jury trial, the district court accepted the jury’s verdicts and found 

Benson guilty of the charged crimes. See (T112–T113); (1389:6–1392:22). 

D. Scope of Review 

In reviewing a trial court’s ruling on a motion to suppress based on a claimed 

violation of the Fourth Amendment or the safeguards established by the U.S. Supreme 
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Court in Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), an 

appellate court applies a two-part standard of review. Regarding historical facts, an 

appellate court reviews the trial court’s findings for clear error. But whether those facts 

trigger or violate Fourth Amendment or Fifth Amendment protections is a question of law 

that an appellate court reviews independently of the trial court’s determination. See State 

v. Schriner, 303 Neb. 476, 929 N.W.2d 514 (2019). 

A denial of a motion to sever will not be reversed unless clear prejudice and an 

abuse of discretion are shown, and an appellate court will find such an abuse only where 

the denial caused the defendant substantial prejudice amounting to a miscarriage of 

justice. See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019). 

In reviewing a criminal conviction for a sufficiency of the evidence claim, whether 

the evidence is direct, circumstantial, or a combination thereof, the standard is the same: 

An appellate court does not resolve conflicts in the evidence, pass on the credibility of the 

witnesses, or reweigh the evidence; such matters are for the finder of fact. The relevant 

question for an appellate court is whether, after viewing the evidence in the light most 

favorable to the prosecution, any rational trier of fact could have found the essential 

elements of the crime beyond a reasonable doubt. See State v. Thomas, 303 Neb. 964, 

932 N.W.2d 713 (2019). 

Propositions of Law 

I. 

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966) prohibits 

the use of statements derived during custodial interrogation unless the prosecution 
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demonstrates the use of procedural safeguards that are effective to secure the 

privilege against self-incrimination. 

See State v. Juranek, 287 Neb. 846, 844 N.W.2d 791 (2014). 

II. 

Miranda requires law enforcement to give a particular set of warnings to a person 

in custody before interrogation: that he has the right to remain silent, that any 

statement he makes may be used as evidence against him, and that he has the 

right to an attorney, either retained or appointed. 

See State v. Juranek, 287 Neb. 846, 844 N.W.2d 791 (2014). 

III. 

But Miranda protections apply only when a person is both in custody and subject 

to interrogation. 

See State v. Juranek, 287 Neb. 846, 844 N.W.2d 791 (2014);  

State v. Landis, 281 Neb. 139, 794 N.W.2d 151 (2011). 

IV. 

A person is in custody for purposes of Miranda when there is a formal arrest or a 

restraint on one’s freedom of movement to the degree associated with such an 

arrest. 

See State v. Montoya, 304 Neb. 96, 933 N.W.2d 558 (2019). 

V. 

Two inquiries are essential to this determination: (1) an assessment of the 

circumstances surrounding the interrogation and (2) whether, given those 
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circumstances, a reasonable person would have felt that he or she was not at 

liberty to terminate the interrogation and leave. 

See State v. Montoya, 304 Neb. 96, 933 N.W.2d 558 (2019). 

VI. 

Various cases have outlined factors which are useful to consider in making that 

determination, but those factors do not constitute an exhaustive list; rather, the 

inquiry turns on the totality of the circumstances. 

See State v. Montoya, 304 Neb. 96, 933 N.W.2d 558 (2019). 

VII. 

This is because the Miranda custody test is an objective inquiry that does not 

depend on the subjective views harbored by either the interrogating officer or the 

person being interrogated. 

See State v. Montoya, 304 Neb. 96, 933 N.W.2d 558 (2019). 

VIII. 

As noted previously, Miranda requires law enforcement to give a particular set of 

warnings to a person in custody before interrogation, and statements obtained in 

custodial interrogations may not be used unless those warnings are given and the 

suspect knowingly and voluntarily waives his rights. 

See State v. Hernandez, 299 Neb. 896, 911 N.W.2d 524 (2018);  

State v. Juranek, 287 Neb. 846, 844 N.W.2d 791 (2014). 

IX. 

A valid Miranda waiver must be knowing in the sense that it was made with a full 

awareness of both the nature of the right being abandoned and the consequences 
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of the decision to abandon it and it must be voluntary in the sense that it was the 

product of a free and deliberate choice. 

See State v. Hernandez, 299 Neb. 896, 911 N.W.2d 524 (2018). 

X. 

In determining whether a waiver is knowingly and voluntarily made, a court applies 

a totality of the circumstances test. 

See State v. Goodwin, 278 Neb. 945, 774 N.W.2d 733 (2009). 

XI. 

Factors to be considered include the suspect’s age, education, intelligence, prior 

contact with authorities, and conduct. 

See State v. Goodwin, 278 Neb. 945, 774 N.W.2d 733 (2009). 

XII. 

But the U.S. Supreme Court has made clear that “[p]loys to mislead a suspect or 

lull him into a false sense of security that do not rise to the level of compulsion or 

coercion to speak are not within Miranda’s concerns.” 

Illinois v. Perkins, 496 U.S. 292, 297, 110 S. Ct. 2394, 110 L. Ed. 2d 243 (1990). 

XIII. 

And the Court has also made clear “that a suspect’s awareness of all the possible 

subjects of questioning in advance of interrogation is not relevant to determining 

whether the suspect voluntarily, knowingly, and intelligently waived his Fifth 

Amendment privilege.”  

See Colorado v. Spring, 479 U.S. 564, 577, 107 S. Ct. 851, 93 L. Ed. 2d 954 

(1987). 
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XIV. 

Further, “[t]he Constitution does not require that a criminal suspect know and 

understand every possible consequence of a waiver of the Fifth Amendment 

privilege.” 

See Colorado v. Spring, 479 U.S. 564, 574, 107 S. Ct. 851, 93 L. Ed. 2d 954 

(1987). 

XV. 

Instead, “[o]nce it is determined that a suspect’s decision not to rely on his rights 

was uncoerced, that he at all times knew he could stand mute and request a 

lawyer, and that he was aware of the State’s intention to use his statements to 

secure a conviction, the analysis is complete and the waiver is valid as a matter of 

law.” 

Moran v. Burbine, 475 U.S. 412, 422–23, 106 S. Ct. 1135, 89 L. Ed. 2d 410 (1986). 

XVI. 

In reviewing the strength of an affidavit submitted as a basis for finding probable 

cause to issue a search warrant, an appellate court applies a totality of the 

circumstances test. 

See State v. Hidalgo, 296 Neb. 912, 896 N.W.2d 148 (2017). 

XVII. 

The question is whether, under the totality of the circumstances illustrated by the 

affidavit, the issuing magistrate had a substantial basis for finding that the affidavit 

established probable cause. 

See State v. Hidalgo, 296 Neb. 912, 896 N.W.2d 148 (2017). 
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XVIII. 

In evaluating the sufficiency of an affidavit used to obtain a search warrant, an 

appellate court is restricted to consideration of the information and circumstances 

contained within the four corners of the affidavit, and evidence which emerges after 

the warrant is issued has no bearing on whether the warrant was validly issued. 

See State v. Hidalgo, 296 Neb. 912, 896 N.W.2d 148 (2017). 

XIX. 

Also, an affidavit should be read in a commonsense manner, rather than a 

hypertechnical one. 

See State v. Swift, 251 Neb. 204, 556 N.W.2d 243 (1996). 

XX. 

Because of the deterrent purpose of the exclusionary rule, the U.S. Supreme Court 

has recognized a number of circumstances in which the rule does not apply. 

See State v. Kruse, 303 Neb. 799, 931 N.W.2d 148 (2019). 

XXI. 

One of those circumstances is when police officers act in objectively reasonable 

good faith in reliance upon a search warrant; in such a situation, exclusion does 

not make sense, since the purpose of the exclusionary rule is to deter police 

misconduct. 

See State v. Kruse, 303 Neb. 799, 931 N.W.2d 148 (2019). 

XXII. 

In assessing the good faith of an officer’s conducting a search under a warrant, an 

appellate court must look to the totality of the circumstances surrounding the 
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issuance of the warrant, including information not contained within the four corners 

of the affidavit. 

See State v. Tyler, 291 Neb. 920, 870 N.W.2d 119 (2015). 

XXIII. 

Exclusion, however, will still be appropriate if one of four circumstances exists: (1) 

The magistrate or judge in issuing the warrant was misled by information in an 

affidavit that the affiant knew was false or would have known was false except for 

his reckless disregard for the truth, (2) the issuing magistrate wholly abandoned 

his judicial role, (3) the supporting affidavit was so lacking in indicia of probable 

cause as to render official belief in its existence entirely unreasonable, or (4) the 

warrant is so facially deficient that the executing officer cannot reasonably 

presume it to be valid. 

See State v. Tyler, 291 Neb. 920, 870 N.W.2d 119 (2015). 

XXIV. 

A defendant has no constitutional right to a separate trial on different charges. 

See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019).  

XXV. 

Under these provisions of § 29-2002, the question of whether offenses are properly 

joined involves a two-stage analysis. First, a court must determine whether the 

offenses were sufficiently related to be joinable, and then it must determine 

whether an otherwise proper joinder was prejudicial to the defendant. 

See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019).  
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XXVI. 

But while subsections (1) and (3) of § 29-2002 present two separate questions, the 

Nebraska Supreme Court has held that there is no error under either subsection if 

joinder was not prejudicial. 

See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019).  

XXVII. 

Accordingly, a denial of a motion to sever will be reversed only if clear prejudice 

and an abuse of discretion are shown. 

See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019).  

XXVIII 

An appellate court will find such an abuse only where the denial caused the 

defendant substantial prejudice amounting to a miscarriage of justice. 

See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019). 

XXIX. 

A defendant opposing joinder of charges has the burden of proving prejudice. 

See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019). 

XXX. 

To carry that burden, a defendant must show compelling, specific, and actual 

prejudice from the court’s refusal to grant the motion to sever. Severe prejudice 

occurs when a defendant is deprived of an appreciable chance for an acquittal, a 

chance that the defendant would have had in a severed trial. 

See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019). 
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XXXI. 

Prejudice from joinder cannot be shown if evidence of one charge would have been 

admissible in a separate trial of another charge. 

See State v. Golyar, 301 Neb. 488, 919 N.W.2d 133 (2018). 

XXXII. 

Additionally, joined charges do not usually result in prejudice if the evidence is 

sufficiently simple and distinct for the jury to easily separate evidence of the 

charges during deliberations. 

See State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019) (citing State v. Knutson, 

288 Neb. 823, 852 N.W.2d 307 (2014)). 

Statement of Facts 

CHARGES 

In an amended information, the State charged Benson with Second Degree Murder 

under Neb. Rev. Stat. § 28-304 (Reissue 2016), a Class IB felony, Use of a Deadly 

Weapon (Firearm) to Commit a Felony under Neb. Rev. Stat. § 28-1205 (Reissue 2016), 

a Class IC felony, and Possession of a Deadly Weapon (Firearm) by a Prohibited Person 

under Neb. Rev. Stat. § 28-1206 (Reissue 2016), a Class ID felony. See (T51–T52). 

Those charges were in relation to the shooting death of James Womack on September 

18, 2017. See (T51–T52). 

Later, in a second amended information, the State added three charges of 

Tampering with a Witness under Neb. Rev. Stat. § 28-919 (Reissue 2016), a Class IV 

felony. See (T69–T71). Those charges were in relation to phone calls made by Benson 

from jail on February 11 and 12, 2019, to certain witnesses involved in his case. See 
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(T69–T71); (90:13–131:22). After a preliminary hearing, however, the district court 

determined that only two of the three charges were supported by probable cause; 

accordingly, it dismissed the third charge. See (T72–T75); (90:13–131:22). 

PRE-TRIAL PROCEEDINGS 

Before trial, Benson moved to suppress statements that he made to law 

enforcement on September 20 and 23, 2017, arguing that they were inadmissible under 

Miranda, supra. See (T6–T8); (38:17–42:5). Specifically, Benson argued that (1) his 

statements on September 20, 2017, were inadmissible because he was subjected to 

custodial interrogation and was never given Miranda warnings; and (2) his statements on 

September 23, 2017, were inadmissible because although he waived his Miranda rights, 

that waiver was invalid. See (38:17–42:5). 

At a hearing on Benson’s motion, the State called (among other individuals) the 

officers primarily involved in taking Benson’s statements on those dates, Mark Negrete 

and Ryan Davis. See (8:7–38:10); (E3, 5:15–20:7). Negrete testified regarding the taking 

of Benson’s statements on September 20, 2017, at Benson’s apartment complex; 

Negrete went there to follow up on Benson’s report (through his girlfriend) that his truck—

which had been used in the shooting—had been stolen. (E3, 5:15–20:7). Davis testified 

regarding the taking of Benson’s statements on September 23, 2017, at the police station, 

after Benson voluntarily came down to talk. See (8:7–38:10). Additionally, the State 

offered into evidence video recordings of Benson’s statements. See (E1–E2). 

In a subsequent written order, the district court overruled Benson’s motion to 

suppress. See (T20–T27). Regarding the September 20, 2017, statements, the district 

court determined that Benson was not in custody and that, therefore, Miranda did not 



  12 

apply. See (T23–T24). Regarding the September 23, 2017, statements, the district court 

determined that Benson had validly waived his Miranda rights. See (T25–T26). Thus, 

there was no Miranda violation in either instance. See (T20–T27). 

Also before trial, Benson moved to suppress his cell phone records, which law 

enforcement had obtained through a search warrant. See (T16–T19). Benson argued that 

his cell phone records were inadmissible because the search warrant was not supported 

by probable cause and the good faith exception did not apply. See (73:9–78:13). In 

making that argument, as relevant here, Benson emphasized that the application and 

affidavit for the search warrant, as well as the search warrant itself, indicated that they 

were signed on September 18, 2017, but that much of the information that formed the 

basis for the search warrant (as laid out in the affidavit) was not known until September 

19 and 20, 2017. See (48:9–78:13); (E5). 

At a hearing on Benson’s motion to suppress, the State called Davis to explain that 

discrepancy. See (48:9–73:3). Davis testified that there were four instances in the 

documents where the date said September 18, 2017, when it should have said 

September 20, 2017: (1) at the beginning of the application, (2) in the signature block for 

the affidavit, (3) at the beginning of the search warrant, and (4) in the signature block for 

the search warrant. See (50:20–53:22); (70:14–71:7); (E5). Davis testified that this 

happened because he mistakenly put in the wrong date in the first spot and the template 

that he was using then automatically entered that date in the other three spots. See 

(50:20–53:22); (70:14–71:7). That the documents were actually signed on September 20, 

2017, as Davis testified, was also corroborated by other information, including the search 



  13 

warrant return and correspondence with the phone company who provided the cell phone 

records in response to the search warrant. See (55:9–61:25). 

In a subsequent written order, the district court overruled Benson’s motion to 

suppress. See (T30–T36). The district court determined that the facts set forth in the 

affidavit established probable cause to justify issuance of the search warrant and that the 

erroneous dates were “inadvertent errors” that “[i]n no way . . . [affected] the validity of 

the issuance of the search warrant.” See (T33–T35). 

Finally, before trial, Benson moved to sever the Tampering charges from the other 

charges in the second amended information. See (T80–T81); (90:13–135:10). After 

receiving evidence, and after hearing from the parties, the district court overruled 

Benson’s motion to sever. See (T82–T83); (90:13–135:10). The district court concluded 

that joinder was initially proper under Neb. Rev. Stat. § 29-2002(1) (Reissue 2016) 

because the charges were sufficiently connected together and that there would be no 

prejudice under § 29-2002(3) because evidence regarding one set of charges would be 

admissible at a separate trial of the other set of charges. See (132:10–135:10). 

TRIAL EVIDENCE 

At trial, there were many witnesses and exhibits. See (132:10–1392:22). A 

summary of the most relevant portions of that evidence is set forth below. 

On September 18, 2017, at around 4:30 P.M., law enforcement received multiple 

911 calls regarding a shooting at the intersection of 60th and L Streets in Omaha, 

Nebraska. See (180:12–181:8); (365:9–367:4). Several officers responded and arrived in 

short order. See (181:9–182:21); (196:22–199:22). When they arrived, the officers saw 

numerous people tending to a man, later identified as James Womack, lying on the 
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median near the intersection. See (198:21–200:22). Womack had been shot twice in the 

back and was in bad shape. See (217:13–219:20); (232:16–235:14); (1038:16–21). 

Thereafter, medical personnel arrived, took over Womack’s care, and transported him to 

the hospital. See (217:13–219:20); (232:16–235:14); (332:18–338:11). Womack, 

however, never recovered and he died from his wounds. See (1048:7–12). 

Law enforcement immediately secured the scene and began their investigation. 

See (182:1–190:4); (349:1–356:13). There were quite a few witnesses to what had 

occurred and, taken together, they indicated that Womack had gotten out of his semi-

truck (which was stopped in one of the through-lanes) and approached a tan-colored truck 

with two occupants (which was stopped in one of the left-hand turn lanes) while both 

vehicles were stopped for a red light. See (231:8–232:15); (241:13–25); (281:17–283:16); 

(305:21–306:4); (382:25–384:19). Womack apparently hit the passenger-side window 

with his hand and said something, presumably to the driver, before turning around and 

walking back toward his semi-truck. See (281:17–283:16); (297:4–298:23); (307:3–

308:19). As he was walking back, one of the truck’s occupants (seemingly the driver) fired 

a gun at Womack, hitting him twice in the back. See (241:13–242:3); (298:20–299:23). 

The truck then turned left, running the red light, and sped off. See (242:24–243:9). 

Law enforcement recovered a 5.7 x 28 caliber spent casing (which was an unusual 

caliber) on the ground. See (363:17–365:8); (443:4–446:12); (585:17–586:11); (E259). 

Law enforcement also recovered various video recordings from nearby businesses, as 

well as one video recording from a vehicle that was just behind the semi-truck and truck 

in the intersection. See (235:18–237:23); (367:5–368:11); (463:7–464:25); (489:1–
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492:3); (499:17–24); (E260–E265). The latter video recording was the most useful 

because it basically showed the entire incident. See (E261). 

From the video recordings, law enforcement were able to develop a fairly detailed 

description of the suspect truck: it was an older, extended cab pickup truck, tan-colored, 

with heavily tinted windows, and it had noticeable damage to the rear quarter panels, as 

well as a distinctive rear bumper sticker. See (370:6–373:4); (E261, “MOVI0989,” 00:45–

01:15). The video recording from the vehicle just behind the semi-truck and truck in the 

intersection also confirmed several aspects of the witnesses’ stories, including that there 

were two occupants in the truck, that there were two gunshots, and that the truck ran the 

red light after the shooting. See (E261, “MOVI0989,” 00:45–01:15). It also showed the 

movement of the passenger in the truck when the gunshots were fired. See (E261, 

“MOVI0989,” 01:00–01:15). 

Thereafter, Davis (the lead officer on the case, see (348:8–20)) released to the 

media still images from the video recordings showing the suspect truck, in the hope that 

the public might be able to help identify the vehicle. See (369:15–370:5). The next day, 

September 19, 2017, Detective Sherry King received a phone call from Special Agent 

Shane Taylor with information on the suspect truck. See (500:2–11). Taylor told King that 

one of his informants had seen the images on the news and that the informant believed 

that the truck belonged to Benson and that it was parked in a parking lot at 46th and Cass 

Streets. See (500:2–11); (E5, 5–6). King immediately sent other officers to that area, 

where they found a truck that matched the description of the suspect truck. See (500:25–

501:18). King then went herself and saw that the truck looked like the one in the video 
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recordings, with comparable physical damage and a license plate close to what one of 

the witnesses had reported. See (501:19–508:24); (E186–E200). 

Thereafter, King had the truck towed to the police impound lot where a forensic 

technician processed it. See (503:17–19); (511:12–512:2); (518:22–519:18). That 

processing occurred early in the morning on September 20, 2017. See (518:22–519:10). 

Among other things, the truck’s processing revealed the license plate number, the VIN 

number, the physical damage to parts of the truck, and a rear bumper sticker from Sonny 

Gerber, a local car dealership. See (534:6–538:12); (E202–E203); (E211). It also 

revealed various other pieces of evidence, including a HyVee receipt (for a floral purchase 

at the store on 96th and Q Streets on September 18, 2017, at 1:06 p.m.), two spent 

casings of the same caliber as that found at the scene, and a receipt from Sonny Gerber, 

along with the vehicle registration, both of which indicated that Benson was the owner. 

See (538:13–554:11); (E230); (E239); (E241–E243). The vehicle registration also listed 

Deja Jefferson as an owner. See (553:19–554:1); (E243). GSR samples were taken from 

various parts of the passenger area of the truck and subsequent testing showed that there 

were GSR particles present. See (521:9–523:10); (1080:2–1084:19). 

Later that day, Detective Larry Cahill went to Sonny Gerber, where he obtained 

records for the sale of the truck, as well as the cell phone numbers for Benson. See 

(796:14–801:10); (825:19–829:17); (E337–E338); (E5, 6). Sonny Gerber also provided 

GPS information for the truck, which showed the truck’s location whenever the trucked 

was turned on or off (determined based on physical motion, speed or velocity, timing, 

GPS movement, and voltage) and once every 25 hours. See (797:23–798:15); (800:20–

801:10); (829:18–834:2); (850:25–852:18); (916:25–917:16); (E267); (E339); (E358). 
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That information later proved useful because while it did not put the truck precisely at the 

scene when the incident occurred, it did put it at various other relevant locations before 

and after that time. See (917:17–924:12); (1326:1–1327:13); (E360). 

That same day, Officer Derek Mois went to the HyVee at 96th and Q Streets to 

learn more about the floral purchase. See (655:20–656:2). An employee at the store 

explained that there were security cameras that covered the parking lot, the entrances to 

the store, and the floral area where the purchase was made. See (655:20–657:3). He 

then provided Mois with video recordings of those areas from around the time of the floral 

purchase. See (655:20–657:5); (657:22–658:13). He also provided Mois more 

information regarding the purchase itself. See (657:6–21); (E274). The video recordings 

showed Benson, by himself, entering and leaving the store, as well as his truck being in 

the parking lot. See (659:6–664:18); (E319–E322). 

 Additionally, law enforcement (through search warrants) obtained the cell phone 

records corresponding to the cell phone numbers for Benson, for the period of September 

1, 2017, through September 20, 2017. See (864:13–902:7). From those records, law 

enforcement were able to estimate the locations of the cell phones around the time of the 

incident. See (E363); (E377). Of particular note, one phone call at 4:30 p.m. put the phone 

right around the 60th and L intersection. See (966:9–968:10); (E363, 20–21). 

 While all this was going on, Jefferson (at Benson’s request) reported Benson’s 

truck stolen; Benson had previously told Jefferson that his truck had been stolen in the 

early morning hours of September 17, 2017. See (615:6–618:3). Exactly when Benson 

told her that is unclear, but it is undisputed that Benson did not tell her to report it until 

later. See (615:6–618:3); (627:22–628:8); (629:9–23). Negrete then went out that 
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afternoon to Benson’s and Jefferson’s apartment to follow up on Jefferson’s report. See 

(598:1–600:20); (E278–E279). When he arrived, Negrete spoke with Benson, who told 

him that his truck had been stolen in the early morning hours of September 17, 2017 (the 

day before Benson was with his truck at HyVee). See (600:21–25); (E278). The 

interaction between Negrete and Benson was recorded on Negrete’s body camera. See 

(601:1–602:17); (E278–E279). 

 A few days later, on September 22, 2017, law enforcement executed a search 

warrant at Benson’s and Jefferson’s apartment. See (665:7–666:22). They were primarily 

looking for firearms capable of shooting 5.7 x 28 caliber bullets (which was the caliber of 

the spent casings found at the scene and in the truck) and the clothes that Benson was 

wearing on the HyVee video recordings (since that was from about 3 hours before the 

shooting). See (665:25–666:14). During the search, officers found and seized clothing 

that matched what Benson was wearing in the HyVee video recordings. See (668:16–

671:1). Later, GSR samples were taken from that clothing and subsequent testing 

showed that there were GSR particles present. See (1000:9–1026:15); (1084:20–

1093:2). 

 On September 23, 2017, Benson saw that law enforcement had a “locate” out for 

him, so he voluntarily went down to the police station to talk. See (765:18–766:14); 

(1163:13–1164:19); (E385, 6, texts #114 and #115). In the interview room, Davis advised 

Benson of his Miranda rights and obtained a waiver from him, after which Davis spoke 

with Benson for several hours. See (1168:9–1172:18); (E391). The early part of the 

interview involved Davis obtaining some preliminary information from Benson and Benson 

reiterating his story that his truck had been stolen. See (E391, 1:20:45 p.m.–1:58:55 
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p.m.). After that, the interview became more confrontational, with Davis confronting 

Benson with various pieces of evidence showing Benson’s story to be a lie and suggesting 

that Benson was involved in the shooting. See (E391, 2:03:40 p.m.–3:41:18 p.m). 

Throughout the interview, though, Benson maintained that he was not involved. See 

(E391). At the end of the interview, Davis arrested Benson. See (E2). 

 At trial, three women who knew Benson—Jefferson, Erica Guitron, and Stormy 

Figueroa—testified during the State’s case-in-chief. See (612:24–630:1); (692:12–731:9); 

(742:7–775:8). Jefferson was the mother of Benson’s children and she and Benson had 

an intimate relationship. See (613:6–615:5); (E391, 1:25:15 p.m.–1:27:15 p.m.). Jefferson 

lived with Benson and their kids at an apartment, though Benson apparently did not 

always stay there. See (614:3–615:5); (726:23–727:8); (E391, 1:26:30 p.m.–1:27:30 

p.m.). Guitron had worked with Benson and they also had an intimate relationship. See 

(693:1–695:7); (698:5–699:14). Jefferson and Guitron were apparently aware of each 

other, at least to some degree. See (628:9–24); (726:23–728:4). Figueroa had also 

worked with Benson (and still did work with Guitron) and she and Benson had been 

friends. See (723:21–25); (743:20–745:18). 

 The three women provided important information. The following is not an 

exhaustive list, but to start, they basically confirmed their and Benson’s cell phone 

numbers. See (618:7–619:20); (703:14–707:11); (717:7–719:6); (725:21–726:6); (748:4–

749:6); (E323–E324). Additionally, Jefferson identified the suspect truck as Benson’s and 

she testified that Benson asked her to report the truck stolen and that he did not stay with 

her the night of the shooting. See (616:8–618:4); (623:19–626:17). Guitron confirmed that 

Benson had bought her flowers on the afternoon of the shooting and she confirmed 
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various text messages that he had sent her, including two from around the time of the 

incident where he said that he had “just got in2 sum shittt” and that he could not text 

anything else about it. See (699:2–700:16); (703:14–721:3); (E323, 2, texts #50 and #52). 

Guitron also testified that she picked Benson up the night of the shooting, though she did 

not recall where from. See (708:13–712:20). Figueroa explained that she had bought a 

cell phone for Benson in her name (one of Benson’s cell phone numbers was on her 

account) and she also had picked him up at various locations observed in the cell phone 

records. See (748:4–749:2); (754:10–764:3). Figueroa also said that she talked with 

Benson about the shooting and he said “[w]ell, yeah, I mean, if somebody like that came 

in my property, then, yeah, I’d shoot him, too.” See (767:16–25). 

 Marvin Stockdale, who was incarcerated when Benson was, also testified 

regarding a lengthy interaction he had with Benson after his arrest, while they were in a 

holding cell. See (1202:18–1256:18). This interaction was video recorded, though there 

was no sound. See (1193:10–1201:3); (E269). In short, Stockdale testified that Benson 

had talked with him about his case and that during their conversation, Benson said, 

among other things, that he “[g]ot rid of the gun after [he] smoked the dude” and that he 

was worried about some stuff, including the forensics on the hooded sweatshirt and if 

they were going to find gunpowder on it. See (1223:5–1228:8); (1238:14–1240:23). 

 Finally, the State presented evidence the Benson, while in jail, had tried to prevent 

Jefferson, Guitron, and Figueroa from cooperating with the authorities and from testifying 

in his case. See (1257:8–1279:13); (1282:4–1293:6); (E10A–E11B). While in jail, Benson 

made numerous phone calls to Jefferson and Guitron, all of which were recorded. See 

(1110:7–1122:10); (1265:15–1279:13); (1283:15–1288:5); (E10A–E11B). In short, during 
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those phone calls, Benson told Jefferson and Guitron to not cooperate with the authorities 

and he told Guitron to tell Figueroa the same thing. See (1265:15–1279:13); (1283:15–

1288:5); (E10A–E11B). 

VERDICTS AND SENTENCES 

Following closing arguments, and after about 3 hours of deliberations, the jury 

returned its verdicts, finding Benson guilty of the charged crimes. See (T112–T113); 

(1310:23–1392:2). The district court accepted the jury’s verdicts and found Benson guilty 

of the charged crimes. See (T114–T119); (1392:3–16). The district court subsequently 

sentenced Benson to a total of 67 to 89 years’ imprisonment, with 591 days’ credit for 

time served. See (T120–T123); (1402:11–1406:7). 

Benson appealed. 

Argument 

I. 

THE DISTRICT COURT PROPERLY OVERRULED BENSON’S MOTION TO SUPPRESS HIS 

STATEMENTS TO LAW ENFORCEMENT 

In his first and second assigned errors, Benson argues that the district court erred 

in overruling his motion to suppress his statements to law enforcement because (1) his 

statements on September 20, 2017, were the product of custodial interrogation and he 

was not given Miranda warnings, and (2) his statements on September 23, 2017, were 

the product of custodial interrogation and he did not validly waive his Miranda rights. See 

brief of appellant, at 28–35. The State will address each argument in turn. 
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(a) September 20, 2017, statements 

As stated, Benson argues that the district court erred in overruling his motion to 

suppress his statements on September 20, 2017, because those statements were the 

product of custodial interrogation and he was not given Miranda warnings. See brief of 

appellant, at 28–32. The State disagrees. Based on the record, Benson was not in 

custody when he made those statements and so no Miranda warnings were required. 

Accordingly, the district court did not err. 

Miranda v. Arizona, supra, prohibits the use of statements derived during custodial 

interrogation unless the prosecution demonstrates the use of procedural safeguards that 

are effective to secure the privilege against self-incrimination. See State v. Juranek, 287 

Neb. 846, 844 N.W.2d 791 (2014). Miranda requires law enforcement to give a particular 

set of warnings to a person in custody before interrogation: that he has the right to remain 

silent, that any statement he makes may be used as evidence against him, and that he 

has the right to an attorney, either retained or appointed. See id. But Miranda protections 

apply only when a person is both in custody and subject to interrogation. See id.; State v. 

Landis, 281 Neb. 139, 794 N.W.2d 151 (2011). 

A person is in custody for purposes of Miranda when there is a formal arrest or a 

restraint on one’s freedom of movement to the degree associated with such an arrest. 

See State v. Montoya, 304 Neb. 96, 933 N.W.2d 558 (2019). Two inquiries are essential 

to this determination: (1) an assessment of the circumstances surrounding the 

interrogation and (2) whether, given those circumstances, a reasonable person would 

have felt that he or she was not at liberty to terminate the interrogation and leave. See id. 

Various cases have outlined factors which are useful to consider in making that 



  23 

determination, but those factors do not constitute an exhaustive list; rather, the inquiry 

turns on the totality of the circumstances. See id. 

Here, the totality of the circumstances show that Benson was not in custody when 

he made his statements on September 20, 2017. Benson was actually the one to make 

contact with Negrete and Negrete was only there to follow up on Benson’s report (made 

through Jefferson) that his truck had been stolen. See (E1, 04:00–04:15); (E3, 6:5–7:12, 

10:20–12:4, 15:11–16:24, 18:25–19:23). The contact occurred at Benson’s apartment 

complex, in the middle of the day, with the first part happening outside the building and 

the second part happening inside Benson’s apartment. See (E1). Benson possessed 

unrestrained freedom of movement at all times, the contact was relatively brief, and 

Negrete was not aggressive or confrontational. See (E1).  And Benson was not arrested 

at the end of the contact. See (E1, 24:15–24:50). 

In arguing that he was in custody when he made his statements on September 20, 

2017, Benson makes a couple of points, but none of them are persuasive. First, Benson 

emphasizes that law enforcement’s primary purpose in talking to him was because he 

was a murder suspect, not to take his stolen vehicle report. See brief of appellant, at 30. 

Law enforcement’s primary purpose in talking to Benson, however, is irrelevant to 

whether Benson was in custody during the contact. This is because the Miranda custody 

test is an objective inquiry that does not depend on the subjective views harbored by 

either the interrogating officer or the person being interrogated. See Montoya, supra. 

Second, Benson argues that the nature of the questioning suggested that he was 

in custody, since at one point it “effectively stopp[ed] him from leaving and plac[ed] him 

in a position to continue to answer questions and make statements.” See brief of 
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appellant, at 30–31. The State disagrees. The part of the questioning that Benson is 

referring to occurred shortly after Benson started talking with Negrete. See (E1, 04:00–

05:00). After getting Benson’s name, Negrete asked him whether he had any ID on him, 

since he could scan it to help with the filing of the stolen vehicle report; when Benson 

indicated that he did not have his ID on him, Negrete asked whether he had it inside and 

Benson started walking toward the building. See (E1, 04:00–05:00). As Benson was 

walking, Negrete asked a couple questions about the vehicle’s registration and Benson 

turned back around to continue talking with Negrete. See (E1, 04:00–05:00). The State 

does not see how that exchange could possibly suggest that Benson was in custody 

under Miranda. Negrete did not physically restrain Benson and Negrete did not threaten, 

coerce, or otherwise force Benson to stop; Negrete simply asked Benson a question. As 

stated previously, a person is in custody under Miranda when there is a formal arrest or 

a restraint on one’s freedom of movement to the degree associated with such an arrest. 

See Montoya, supra. There was nothing of the sort here. 

(b) September 23, 2017, statements 

Benson also argues that the district court erred in overruling his motion to suppress 

his statements on September 23, 2017, because those statements were the product of 

custodial interrogation and he did not validly waive his Miranda rights. See brief of 

appellant, at 32–35. The State disagrees. Even assuming Benson’s statements were all 

the result of custodial interrogation, based on the record, Benson knowingly and 

voluntarily waived his Miranda rights. Accordingly, the district court did not err. 

As noted previously, see supra, at 22, Miranda requires law enforcement to give a 

particular set of warnings to a person in custody before interrogation, see Juranek, supra, 
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and statements obtained in custodial interrogations may not be used unless those 

warnings are given and the suspect knowingly and voluntarily waives his rights. See State 

v. Hernandez, 299 Neb. 896, 911 N.W.2d 524 (2018). A valid Miranda waiver must be 

knowing in the sense that it was made with a full awareness of both the nature of the right 

being abandoned and the consequences of the decision to abandon it and it must be 

voluntary in the sense that it was the product of a free and deliberate choice. See id. In 

determining whether a waiver is knowingly and voluntarily made, a court applies a totality 

of the circumstances test. See State v. Goodwin, 278 Neb. 945, 774 N.W.2d 733 (2009). 

Factors to be considered include the suspect’s age, education, intelligence, prior contact 

with authorities, and conduct. See id. 

Here, the totality of the circumstances show that Benson knowingly and voluntarily 

waived his Miranda rights before he made his statements on September 23, 2017. At the 

beginning of the interview, Davis read Benson his Miranda rights off the standard form, 

he did so in a normal, conversational tone, and there was no physical or psychological 

coercion. See (E2, 1:24:15 p.m.–1:25:15 p.m.). Nor were there any threats, inducements, 

or other improper means used to obtain Benson’s waiver. See (E2, 1:24:15 p.m–1:25:15 

p.m.). Benson’s statements indicate that he was intelligent enough to understand the 

nature of the Miranda rights and the consequences of waiving them. See (E2). And 

Benson had a prior felony conviction, so he presumably was at least somewhat familiar 

with the legal system. See (E14). Accordingly, Benson’s waiver was valid. 

In arguing otherwise, Benson takes issue with Davis’ assertion that he wanted to 

be transparent and straightforward with Benson (because, he contends, he actually 

wasn’t) and argues that his waiver could not have been knowing and voluntary “because 
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he did not know what he was going to be substantively discussing or about what Davis 

intended to question him.” See brief of appellant, at 32–35. But the U.S. Supreme Court 

has made clear that “[p]loys to mislead a suspect or lull him into a false sense of security 

that do not rise to the level of compulsion or coercion to speak are not within Miranda’s 

concerns.” Illinois v. Perkins, 496 U.S. 292, 297, 110 S. Ct. 2394, 110 L. Ed. 2d 243 

(1990). And the Court has also made clear “that a suspect’s awareness of all the possible 

subjects of questioning in advance of interrogation is not relevant to determining whether 

the suspect voluntarily, knowingly, and intelligently waived his Fifth Amendment 

privilege.” See Colorado v. Spring, 479 U.S. 564, 577, 107 S. Ct. 851, 93 L. Ed. 2d 954 

(1987). Further, “[t]he Constitution does not require that a criminal suspect know and 

understand every possible consequence of a waiver of the Fifth Amendment privilege.” 

See id. at 574. Instead, “[o]nce it is determined that a suspect’s decision not to rely on his 

rights was uncoerced, that he at all times knew he could stand mute and request a lawyer, 

and that he was aware of the State’s intention to use his statements to secure a 

conviction, the analysis is complete and the waiver is valid as a matter of law.” Moran v. 

Burbine, 475 U.S. 412, 422–23, 106 S. Ct. 1135, 89 L. Ed. 2d 410 (1986). As noted above, 

see supra, at 25, that is what the record shows. 

II. 

THE DISTRICT COURT PROPERLY OVERRULED BENSON’S MOTION TO SUPPRESS HIS CELL 

PHONE RECORDS 

Benson argues that the district court erred in overruling his motion to suppress his 

cell phone records because of an apparent date error—the application and affidavit for 

the search warrant, as well as the search warrant itself, indicated that they had been 
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signed on September 18, 2017, when much of the information in the affidavit was obtained 

on September 19 and 20, 2017. See brief of appellant, at 35–38. The State disagrees. In 

the State’s view, the date error did not render the search warrant invalid, as Benson 

contends. But even if it did, exclusion would not be warranted, considering Davis’ 

explanation at the hearing that it was a typographical error. Accordingly, the district court 

properly overruled Benson’s motion to suppress. 

In reviewing the strength of an affidavit submitted as a basis for finding probable 

cause to issue a search warrant, an appellate court applies a totality of the circumstances 

test. See State v. Hidalgo, 296 Neb. 912, 896 N.W.2d 148 (2017). The question is 

whether, under the totality of the circumstances illustrated by the affidavit, the issuing 

magistrate had a substantial basis for finding that the affidavit established probable 

cause. See id. In evaluating the sufficiency of an affidavit used to obtain a search warrant, 

an appellate court is restricted to consideration of the information and circumstances 

contained within the four corners of the affidavit, and evidence which emerges after the 

warrant is issued has no bearing on whether the warrant was validly issued. See id. Also, 

an affidavit should be read in a commonsense manner, rather than a hypertechnical one. 

See State v. Swift, 251 Neb. 204, 556 N.W.2d 243 (1996). 

As the State understands it, Benson does not challenge the substantive 

information in the affidavit as being insufficient to provide probable cause, had the correct 

signing date been indicated; rather, Benson claims that because the documents 

mistakenly indicated that they were signed before the information in the affidavit was 

obtained, “there is no accurate timeline for the events” and the “affidavit makes no 

chronological sense.” See brief of appellant, at 37. In the State’s view, however, that the 
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affidavit referenced information obtained on September 19 and 20, 2017, itself 

demonstrated that the documents were not signed on September 18, 2017, which would 

in turn suggest that the dates indicating otherwise were typographical errors. Such errors 

would not invalidate the search warrant, since there was otherwise probable cause. Other 

courts have concluded similarly in comparable situations. See U.S. v. Waker, 534 F.3d 

168 (2d Cir. 2008); State v. Rosario, 238 Conn. 380, 680 A.2d 380 (1996). 

But even if the typographical errors invalidated the search warrant, exclusion would 

not be an appropriate remedy. Because of the deterrent purpose of the exclusionary rule, 

the U.S. Supreme Court has recognized a number of circumstances in which the rule 

does not apply. See State v. Kruse, 303 Neb. 799, 931 N.W.2d 148 (2019). One of those 

circumstances is when police officers act in objectively reasonable good faith in reliance 

upon a search warrant; in such a situation, exclusion does not make sense, since the 

purpose of the exclusionary rule is to deter police misconduct. See id. In assessing the 

good faith of an officer’s conducting a search under a warrant, an appellate court must 

look to the totality of the circumstances surrounding the issuance of the warrant, including 

information not contained within the four corners of the affidavit. See State v. Tyler, 291 

Neb. 920, 870 N.W.2d 119 (2015). 

Exclusion, however, will still be appropriate if one of four circumstances exists: (1) 

The magistrate or judge in issuing the warrant was misled by information in an affidavit 

that the affiant knew was false or would have known was false except for his reckless 

disregard for the truth, (2) the issuing magistrate wholly abandoned his judicial role, (3) 

the supporting affidavit was so lacking in indicia of probable cause as to render official 
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belief in its existence entirely unreasonable, or (4) the warrant is so facially deficient that 

the executing officer cannot reasonably presume it to be valid. See id. 

Here, Davis explained the discrepancy in the dates, his explanation made sense, 

and there was other evidence showing that all of the relevant documents were actually 

signed on September 20, 2017. See supra, at 12. This was an innocent mistake, not 

police misconduct. Further, none of the four circumstances noted above applies. The 

State disagrees with Benson’s assertion that the date discrepancy made the warrant “so 

facially deficient” that the executing officer could not reasonably presume it to be valid—

in the end, this was a minor typographical error. Other courts in comparable situations 

have similarly concluded that the good faith exception applied and that exclusion was not 

appropriate. See U.S. v. Gary, 528 F.3d 324 (4th Cir. 2008) (O’Connor, J., retired); U.S. 

v. White, 356 F.3d 865 (8th Cir. 2004). 

III. 

THE DISTRICT COURT PROPERLY OVERRULED BENSON’S MOTION TO SEVER 

Benson argues that the district court erred in overruling his motion to sever the 

Tampering charges from the Murder, Use, and Possession charges. See brief of 

appellant, at 39–41. The State disagrees. Because no prejudice resulted from the joinder, 

there was not reversible error. 

A defendant has no constitutional right to a separate trial on different charges. See 

State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019). Instead, Neb. Rev. Stat. § 29-2002 

(Reissue 2016) controls the joinder or separation of charges for trial and states, in relevant 

part: 
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(1) Two or more offenses may be charged in the same indictment, information, or 

complaint . . . if the offenses charges . . .are of the same or similar character or are 

based on the same act or transaction or on two or more acts or transactions 

connected together or constituting parts of a common scheme or plan. 

. . . . 

(3) If it appears that a defendant or the state would be prejudiced by a joinder of 

offenses . . . for trial together, the court may order an election for separate trials of 

counts, indictments, informations, or complaints, grant a severance of defendants, 

or provide whatever other relief justice requires. 

Under these provisions of § 29-2002, the question of whether offenses are properly joined 

involves a two-stage analysis. First, a court must determine whether the offenses were 

sufficiently related to be joinable, and then it must determine whether an otherwise proper 

joinder was prejudicial to the defendant. See Briggs, supra. 

But while subsections (1) and (3) of § 29-2002 present two separate questions, the 

Nebraska Supreme Court has held that there is no error under either subsection if joinder 

was not prejudicial. See Briggs, supra. Accordingly, a denial of a motion to sever will be 

reversed only if clear prejudice and an abuse of discretion are shown. See id. An appellate 

court will find such an abuse only where the denial caused the defendant substantial 

prejudice amounting to a miscarriage of justice. See id. 

A defendant opposing joinder of charges has the burden of proving prejudice. See 

id. To carry that burden, a defendant must show compelling, specific, and actual prejudice 

from the court’s refusal to grant the motion to sever. Severe prejudice occurs when a 
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defendant is deprived of an appreciable chance for an acquittal, a chance that the 

defendant would have had in a severed trial. See id. 

Prejudice from joinder cannot be shown if evidence of one charge would have been 

admissible in a separate trial of another charge. See State v. Golyar, 301 Neb. 488, 919 

N.W.2d 133 (2018). As the district court noted, that is exactly the case here; evidence of 

the Tampering charges would have been admissible in a separate trial on the Murder, 

Use, and Possession charges as evidence of consciousness of guilt, and evidence of the 

Murder, Use, and Possession charges would have been admissible in a separate trial on 

the Tampering charges to explain Benson’s actions. See (90:13–94:24); (132:10–

135:10). Additionally, joined charges do not usually result in prejudice if the evidence is 

sufficiently simple and distinct for the jury to easily separate evidence of the charges 

during deliberations. See Briggs, supra (citing State v. Knutson, 288 Neb. 823, 852 

N.W.2d 307 (2014)). Based on the record, that was the case here—the evidence revolved 

around several of Benson’s jail phone calls in February 2019 (long after the shooting) and 

the bulk of the evidence was adduced near the end of the trial. See (1110:7–1122:10); 

(1257:8–1279:13); (1282:4–1293:6); (E10A–E11B). 

IV. 

THE EVIDENCE WAS SUFFICIENT TO SUPPORT BENSON’S CONVICTIONS 

Benson argues that the evidence was insufficient to support his convictions. See 

brief of appellant, at 41–48. The State disagrees. When the evidence is viewed in the light 

most favorable to the prosecution, as the relevant standard of review requires, see 

Thomas, supra, a rational trier of fact could have found every element of the offenses 
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beyond a reasonable doubt. Accordingly, the evidence was sufficient to support Benson’s 

convictions. 

As the State understands it, regarding Benson’s Murder, Use, and Possession 

convictions, Benson argues only that the evidence is insufficient to show that he was the 

person who shot Womack; Benson does not dispute that Womack was murdered, that a 

firearm was used to do it, and that at the time of the incident, Benson was a convicted 

felon. See brief of appellant, at 41–48. There was, however, plenty of evidence from which 

a trier of fact could have found that Benson was the person who shot Womack. 

The shots came from Benson’s truck; among other things, Jefferson identified the 

truck from the video recording as Benson’s truck, one of the bullet casings found in the 

truck was fired from the same weapon as the bullet casing found at the scene, both the 

truck’s registration and the receipt from Sonny Gerber indicated that it was Benson’s 

truck, and GSR particles were found in the truck. See (521:9–523:10); (552:19–554:11); 

(583:15–585:16); (623:19–625:9); (1080:2–1084:19); (E242–E243). As for whether 

Benson was the shooter, the video recording indicated that the driver was the shooter, 

the HyVee evidence showed that Benson was driving the truck three hours before the 

shooting, Benson claimed that he never gave the keys to his truck to anyone else, and 

GSR particles were found on the clothes he was wearing in the HyVee video. See 

(371:19–372:16); (659:6–664:18); (1000:9–1026:15); (1084:20–1093:2); (1312:7–

1313:8); (E2, 3:19:00 p.m.–3:20:00 p.m.); (E261, “MOVI0989,” 01:00–01:15); (E319–

E322). Additionally, Benson’s cell phone put him in the area of the shooting around the 

relevant time, Benson made inculpatory statements to Guitron and Figueroa, and Benson 

admitted to shooting Womack to Stockdale. See (703:14–721:3); (767:16–25); (966:9–
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968:10); (1226:15–22); (E323, 2, texts #50 and #52); (E363, 20–21). Finally, there was 

strong evidence of consciousness of guilt, including Benson lying to police about his truck 

being stolen on the 17th (when the HyVee evidence clearly showed he still had it on the 

18th) and trying to get Jefferson, Guitron, and Figueroa to not cooperate with authorities. 

See (1265:15–1279:13); (1283:15–1288:5); (E10A–E11B); (E391). 

Regarding Benson’s Tampering charges, Benson argues that the evidence is 

insufficient because it was “just as plausible” that his purpose in telling Jefferson and 

Guitron not to cooperate was to prevent “two girlfriends of his [from] cross[ing] paths as 

they likely would [have] if both participated in the investigation.” See brief of appellant, at 

48. Additionally, Benson emphasizes that both Jefferson and Guitron ended up testifying 

for the State. See id. But neither of those points is relevant. 

Section 28-919 provides, in relevant part: 

A person commits the offense of tampering with a witness or informant if, believing 

that an official proceeding or investigation of a criminal or civil matter is pending or 

about to be instituted, he or she attempts to induce or otherwise cause a witness 

or informant to: 

(a) Testify or inform falsely; 

(b) Withhold any testimony, information, document, or thing; 

(c) Elude legal process summoning him or her to testify or supply evidence; or 

(d) Absent himself or herself from any proceeding or investigation to which he or 

she has been legally summoned. 

Based on that language, the State did not need to prove the purpose for which Benson 

acted; instead, it needed to prove only that he knew an “official proceeding or investigation 
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of a criminal or civil matter” was “pending or about to be instituted” and that he 

“attempt[ed] to induce or otherwise cause a witness” to not cooperate in one of the 

manners listed. See § 28-919. And based on the evidence adduced, most notably the 

recordings of the jail phone calls between Benson and Jefferson and Guitron, see (E10A–

E11B), a rational trier of fact could have easily found those elements. 

Conclusion 

For the reasons noted above, the appellee respectfully requests that this Court 

affirm the judgment of the district court. 
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