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Protect the Vote: 
Is Federal Oversight Still Needed? 

By: Connor Flinders1 
 

I. Introduction 

"Give us the ballot and we will no longer have to worry the federal government about our 
basic rights ...Give us the ballot and we will no longer plead to the federal government for passage 
of an anti-lynching law ...Give us the ballot and we will fill our legislative halls with men of good 
will ...Give us the ballot and we will place judges on the benches of the South who will do justly 
and love mercy ...”2 

 

Despite the passage of time in the strides forward, Dr. King’s word on the importance of 

the right to vote still ring true on the modern day. This Note explores the historical voting rights 

starting with the Fifteenth Amendment. After the Fifteenth Amendment passed, case law permitted 

individual states to determine what citizens could attain voting rights, as long as the decision was 

not based on racial discrimination. Almost a century later, the United States Supreme Court ruled 

in Smith v. Allwright that a private organization acted as a state actor when it controlled the state’s 

election process and violated a person’s civil rights by restraining the right to vote in primary 

elections solely upon that person’s race. In 1965, Congress enacted the Voting Rights Act of 1965 

(“VRA”) to establish federal oversight of state election processes where a given state met the 

requirements under the formula created. The VRA survived many challenges and congressional 

extensions over the years following its enactment. Finally, the Court in Shelby County v. Holder 

found the VRA formula was outdated and no longer constitutional.3 This Note’s discussion looks 

 
1 Connor Flinders in a student at Creighton University School of Law. He will be graduating in May 2020 with his 
J.D. 
2 Martin Luther King Jr., “Give Us the Ballot,” Address Delivered at the Prayer Pilgrimage for Freedom in 
Washington, D.C. (May 17, 1957). 
3 Shelby County, Ala. v. Holder, 570 U.S. 529 (2013). 
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at what States have done regarding voting rights within their jurisdictions after the Court’s decision 

in Shelby County.4 

 
II. Background 
 

a. Development of the Fifteenth Amendment 
 
 Minor v. Happersett was one of the first cases before the United States Supreme Court on  

the right to vote following the passage of the Fifteenth Amendment.5 The issue before the Court 

was whether a woman born in the United States could have her right to vote restricted by state 

law.6 When Minor came before the Court, it was settled law that a person born within the United 

States was a citizen of the United States.7 No provision of the Constitution required gender as an 

element of citizenship.8 The Court recognized Minor as a citizen from her birth and thus deemed 

her entitled to all the protections of the Constitution given to citizens.9 The Court characterized the 

Fifteenth Amendment as providing an additional layer of protection to those privileges already 

granted by the terms of the Constitution.10 The Court observed that women’s suffrage was an issue 

for individual states; not the federal government.11 The passage of the Nineteenth Amendment in 

1920 overturned the Court’s decision in Minor.12 

 
b. Private Entities as State Actors 

 

 
4 Id. 
5 Minor v. Happersett, 88 U.S. 162 (1874). 
6 Id. at 165. 
7 Id. at 168. 
8 Id. at 171. 
9 Id. 
10 Id. 
11Id. at 176. The Court concluded “that the Constitution of the United States does not confer the right of suffrage 
upon anyone[] and . . . the constitutions and laws of several States which commit that important trust to men alone 
are not necessarily void.” Id. at 178. 
12 XIX Amendment  
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 In the mid-1900s, the Democratic Party, which controlled most of the Texas government, 

instituted a policy excluding individuals from voting in primary elections on the basis of race, and 

that policy became the central issue for the Supreme Court in Smith v. Allwright.13 Texas argued 

that the federal government should not be involved in local elections, but the Court rejected this 

argument and thereafter determined that the terms of the Fifteenth Amendment do not permit the 

denial of voting rights on the basis of race.14 The Court found the Democratic Party tantamount to 

a state actor because whoever won the primary election won the general race.15 Because the 

Fifteenth Amendment protects against denial of voting based on race, the Court ruled that the 

Democratic Party, and Texas by extension, violated that protected right. 

 
c. South Carolina v. Katzenbach: The First Challenge to the VRA 

 
 In response to the racial discrimination taking place in the voting booth, Congress passed 

the Voting Rights Act of 1965 (“VRA”).16 Congress went to great extent to research what 

discrimination was taking place and how they could prevent further discrimination.17 Congress 

found that non-white citizens would have to pass tests designed to be incredibly difficult with only 

the barest margins of errors allowed.18 Courts were a slow vehicle in correcting racial 

discrimination, and even when litigants found success contesting one discriminatory law or policy, 

 
13 Smith v. Allwright, 321 U.S. 649, 656 (1944) (“Be it resolved that all white citizens of the State of Texas who are 
qualified to vote under the Constitution and laws of the State shall be eligible to membership in the Democratic 
party and, as such, entitled to participate in its deliberations.”). 
14 Id. at 657. The Court remarked that “the terms of the Fifteenth Amendment that right may not be abridged by any 
state on account of race. Under our Constitution the great privilege of the ballot may not be denied a man by the 
State because of his color.” Id. at 662. 
15 Id. at 662-64 (“When primaries become a part of the machinery for choosing officials, state and national, as they 
have here, the same tests to determine the character of discrimination or abridgement should be applied to the 
primary as are applied to the general election.”). 
16 South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966). 
17 Id. at 308-09 (detailing the multiple days consumed by the congressional hearings where Congress heard 
testimony from over sixty witnesses concerning voter discrimination). 
18 Id. at 312. 
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another would take its place.19 In lieu of the slow process of correction through the court system, 

the VRA stemmed from Congress’s desire to expedite the protection of American racial 

minorities.20 The VRA attacked a common variant of discriminatory laws head-on when it  

outlawed literacy tests, and other test-based mechanisms, used to restrict minorities’ voting 

rights.21 

 
Subsection 2 of the Fifteenth Amendment gave Congress the power to enact laws to fight 

racial discrimination in the polls.22The VRA outlined a formula that identified which counties or 

States the VRA covered, which limited Congress’s attention to areas it deemed necessary.23 In 

response to South Carolina’s argument that the VRA amounted to an overreach of Congress, the 

Katzenbach Court held the VRA to be a proper act of Congress that enforced the Fifteenth 

Amendment.24 The Court determined that no provision of the Constitution or other tenet of 

American law prohibited Congress’s exercise of power through the VRA in combatting racial 

discrimination at the voting booth.25  

 
d.  Civil Rights Claims Under VRA 

 
 The Court in Thornburg v. Gingles considered an updated version of § 2 of the VRA that 

required civil rights plaintiffs to demonstrate that voting practices or laws either have or would 

result in racial discrimination.26 The Court identified  North Carolina’s history of racial 

 
19 Id. at 314. 
20 Id. at 315. 
21 Id. at 319. 
22 Id. at 325. 
23 Id. at 328. 
24 Id. at 337. 
25 Id. at 326-28. In a further demonstration of the changing times and ideals, the Court opined that “[w]e may finally 
look forward to the day when truly ‘(t)he right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any State on account of race, color, or previous condition of servitude.’” Id. at 337. 
26 Thornburg v. Gingles, 478 U.S. 30, 43-44 (1986). 
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discrimination in its voting laws and practices, noting that the lower court pointed out lower rates 

of black voter registration across the state traceable to patterns of historic racial discrimination by 

state entities and officials.27 The Court also noted that white political candidates and officials 

encouraged racial animus in elections.28 The difficulty of black political candidates finding success 

also became apparent to the Court as it noted disparities between the relative probability of success 

of black candidates and the percentage of the population composed of black Americans.29  

 
 In describing the requirements for a claimant to bring a claim through the VRA, the Court 

remarked that such claims are based on the totality of the circumstances revealing a lack of equal 

opportunity in participation in elections and other political processes by members of a protected 

class. 30 For a minority group to claim a state violation of § 2 of the VRA, the claimants must show 

(1) they are geographically large enough to have a single-member district; (2) the minority group 

votes the same way; (3) the white majority blocks a minority from running; and (4) the majority’s 

success is predictable to the point that plaintiffs can distinguish the alleged systematic 

discrimination from the occasional benign electoral setback.31 If the minority group can show the 

dilution of minority votes in a multimember district is the cause of minority loss over a period of 

time, the claim is proper under § 2 of the VRA.32 

 

 

 
27 Id. at 38. The Court stated that “[t]he District Court found these statewide depressed levels of black voter 
registration to be present in all of the disputed districts and to be traceable, at least in part, to the historical pattern of 
statewide official discrimination.” Id. at 39. 
28 Id. at 40. 
29 Because of the design of the voting district 
30 Id. at 43. 
31 Id. at 51-52. 
32 Id. at 56. 
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e. Judicial Elections and the VRA 
 
 The Court addressed whether the VRA applied to judicial elections in Chisom v. Roemer, 

where the petitioners brought a claim arguing that the method of voting for Louisiana Supreme 

Court justices impermissibly diluted the voting strength of black Louisiana citizens. The justices 

of the Louisiana Supreme Court are elected with each judge representing a judicial district.33 At 

the time, only half of the black population of voting age in the Orleans Parish was registered to 

vote in contrast to the more than three-quarters of the white population registered to vote.34 At 

issue before the Court was the statutory construction of § 2 of the VRA after its amendment in 

1982 as to the meaning attached to the word “representative” in the text of the VRA.35 The 

Louisiana officials contested the suit by asserting the terms of the VRA did not apply to judges 

because “representative” applied to legislative and executive officers.36 The Court rejected this 

construction, determining that Congress intended to include winners for all elected public offices 

under the umbrella of “representative,” regardless of the branch of government.37  

 
f. Shelby County v. Holder: The End of the VRA?  

 
 Congress continued to extend the expiration date of the VRA, with the most recent 

extension being in 2006 with review after fifteen years and ending in twenty-five years.38 The 

extended VRA covered Shelby County, Alabama with essentially the same formula created in 

 
33 Chisom v. Roemer, 501 U.S. 380, 383 (1991). 
34 Id. at 384. 
35 Id. at 390. 
36 Id. at 399. 
37 Id. at 400-01 (“Louisiana could . . . exclude its judiciary from the coverage of the [VRA] by changing to a system 
in which judges are appointed . . . [but] [t]he reasons why Louisiana has chosen otherwise are precisely the reasons 
why it is appropriate for . . . the [VRA] to continue to apply to its judicial elections.”).  
38 Shelby County v. Holder, 570 U.S. 529, 535 (2013). 
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1965 terms of the VRA.39 The Court identified that data collected by the Census Bureau indicated 

a substantial increase in African-American voter turnout that had grown to eclipse the turnout of 

white voters in five states that were subject to terms of § 5 of the VRA.40 The Court similarly noted 

that these jurisdictions had come close to parity with respect to including non-whites in elected 

positions of government.41 In a repeat of arguments against the original terms of the VRA, Shelby 

County argued that the modern VRA was an overreach of the federal government.42 The county 

asserted that the Constitution enabled the states to determine the conditions and qualifications 

needed for elected officials and corresponding processes, and Congress had exceeded its authority 

to meddle in the affairs of the states through the overbroad terms of the VRA.43  The Court noted 

the unequal levels of restriction in place with respect to the treatment of sister states where one 

state or county subject to the VRA would have to wait for federal approval while another could 

enact a similar law with no need for federal approval.44 The majority identified the VRA’s 

relevance at the time of its passage, but the issues of 1965 were not the same issues present in 

2013.45  

 
In the decade after the VRA’s passage, objections by the United States Attorney General 

had substantially decreased.46 The Court highlighted the proposition that intrusions into the affairs 

 
39 Id. 
40 Id. 
41 Id. at 547. 
42 Id. at 543. 
43 Id. at 543-44. 
44 Id. at 544. (“[The VRA] suspends ‘all changes to state election law—however innocuous—until they have been 
precleared by federal authorities in Washington, D.C.[,]’ [a]nd despite the tradition of equal sovereignty, the Act 
applies to only nine States (and several additional counties).”). 
45 Id. at 545. (“In 1966, we found these [intrusions into state voting processes] justified” by “‘[t]he blight of racial 
discrimination in voting’ . . . .”). 
46 Id. (noting that the percentage of proposed voting changes objected to by the Attorney General had decreased 
from 14.2 percent in the 1970s to .16 percent in the early 2000s). 
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of the  states by the federal government must correspond with a contemporary need for that 

intrusion.47 In furtherance of this proposition, the Court remarked that the data justifying the 

intrusion of the VRA was outdated and no longer applicable to the circumstances.48 Where the 

states could originally be divided into two distinct groups based on their individual histories of 

voter discrimination, the Court determined that distinction could no longer govern in the modern 

era.49 The Court noted that Congress continued to rely on the formula based on 1960s information 

and not the information available in 2006.50 In doing so, the Court concluded that the coverage 

formula was invalid in light of the societal and political changes of the new millennium that 

Congress failed to account for.51 

 

In contrast to the majority opinion, Justice Ginsburg’s dissent in Shelby County asserted 

that a number of voting laws and regulations required the continued oversight provided by the 

VRA, despite the fact that said laws and regulations did not discriminate on their face.52 Justice 

Ginsburg further argued that the reason discriminatory voting restrictions were not on the rise in 

recent years was because the VRA actively prevented them from passing and surviving.53 The 

dissent continued to suggest that the VRA is needed to combat second generation voting 

discrimination.54 Throughout Justice Ginsburg’s dissent, the preventative nature of the VRA was 

 
47 Id. at 550-51 (“As we explained, a statute’s ‘current burdens’ must be justified by ‘current needs,’ and any 
‘disparate geographic coverage’ must be ‘sufficiently related to the problem that it targets.’”). 
48 Id.  
49 Id. 
50 Id. at 553. 
51 Id. at 556 (“There is no valid reason to insulate the coverage formula from review merely because it was 
previously enacted 40 years ago. If Congress had started from scratch in 2006, it plainly could not have enacted the 
present coverage formula.”). 
52 Id. at 563-64 (Ginsburg, J., dissenting). 
53 Id. at 560. 
54 Id. at 563-64 (listing second generation voting discrimination as “racial gerrymanding” and/or adoption of an “at-
large voting in lieu of district-by-district voting.”. 
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pushed to the forefront, highlighting the point that the great strides of progress the majority made 

note of were due, in large and substantial part, to the effect of the VRA and its corresponding 

oversight, and that such an extraordinary piece of legislation should be permitted to continue.55 

 

III. Discussion 
 
a. Where do we go now that the VRA has been determined to be outdated? 

 
 The United States federal government should allow states to govern their own voting laws 

before enacting another voting rights act or similar legislation because, as the Court noted in Shelby 

County, there is no comparable need for federal oversight as there was in 1965.56 The Court 

decided Shelby County in 2013, nearly 50 years after the passage of the VRA.57 Since Shelby 

County, states have had the opportunity to pass voting legislation without federal oversight.58 

Following the 2012 election, forty-six states introduced at least 237 bills expand access to the 

ballot59 In contrast, thirty-three states entertained ninety-two bills seeking to restrict voting 

eligibility and other requirements.60 Of those bills introduced, thirteen bills designed to expand 

voter access passed through ten state legislatures, and nine restrictive bills saw passage by eight 

state legislatures.61 More specifically in 2013, Arkansas, North Carolina, North Dakota, 

 
55 See id. at 592-93 (“Congress embarked on a mission long delayed and of extraordinary importance: to realize the 
purpose and promise of the Fifteenth Amendment. . . . It was the judgment of Congress that ‘40 years has not been a 
sufficient amount of time to eliminate the vestiges of discrimination . . . .”). 
56 See Shelby County v. Holder, 570 U.S. 529, 550-51 (2013) (“Coverage today is based on decades-old data and 
eradicated practices. The formula captures States by reference to literacy tests and low voter registration and turnout 
in the 1960s and early 1970s. But such tests have been banned nationwide for over 40 years.”). 
57 Id. at 556. 
58 Voting Laws Roundup 2013, BRENNAN CENTER FOR JUSTICE (Dec. 19, 2013), https://www.brennancenter.org/our-
work/research-reports/voting-laws-roundup-2013.  
59 Id. 
60 Id. 
61 Id. 
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Tennessee, and Virginia all passed photo identification laws that limited voter access.62 Colorado, 

Florida, Illinois, Maryland, New Mexico, Virginia, and West Virginia all passed legislation that 

allowed online or same day voter registration.63 

 

 The following year of 2014 saw thirteen jurisdictions enact nineteen bills expanding voter 

access while only two states restricted voter access through four individual bills.64 The voting laws 

expanding voting rights include: California’s streamlining of ballot requests for military personnel; 

Colorado’s expanded language access for voters who speak a language other than English; 

Louisiana’s permission of sixteen year old citizens to pre-register to vote when they apply for their 

driver’s license; Nebraska’s establishment of an electronic registration at the DMV; and Utah’s 

permission of registered voters to update their registration information online  without a DMV 

signature.65 In 2014, Ohio legislation put a substantial number of voting restrictions in place, 

including conditioning the mailing determination by the Secretary of State with regards to 

unsolicited absentee ballot applications on the presence of available funds; preventing access to 

the ballot for individuals lacking identification or Social Security numbers even with a provisional 

ballot; and prohibiting same day voting registration and restricting the early voting period.66 

Similarly, Wisconsin reduced the early voting period and hours in 2014.67 

 

 
62 Id. 
63 Id. 
64 Voting Laws Roundup 2014, BRENNAN CENTER FOR JUSTICE (Dec. 18, 2014), https://www.brennancenter.org/our-
work/research-reports/voting-laws-roundup-2014. 
65 Id. 
66 Id. 
67 Id. 
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 In 2015, only North Dakota passed a law restricting voting rights.68 The law only clarifies 

what voter identification is acceptable at the polls.69 In 2015, sixteen states passed thirty-three laws 

expanding or enhancing voting rights.70 The most common legislation passed was online 

registration.71 

 
 In 2016, twenty-eight states and the District of Columbia continued to expand automatic 

registration.72 For the 2016 presidential election, fourteen states saw the first application of their 

passed voting restrictions in a presidential election.73 The measures included restrictions such as 

strict photo identification requirements and early voting period cutbacks.74  

 

There is little information about the 2018 election to determine how the laws affected voter 

turnout for that election. 

 

 In the wake of the Supreme Court’s decision in Shelby County, states, in stark contrast to 

the asserted fears of the VRA’s proponents, have passed more laws that expand or enhance the 

access to the polls rather than restrict.75 Further, these restrictions do not, on their face, fall within 

the same purview of race-based voting restrictions the Court has knocked down through the 

 
68 Voting Laws Roundup 2015, BRENNAN CENTER FOR JUSTICE (June 3, 2015), https://www.brennancenter.org/our-
work/research-reports/voting-laws-roundup-2015. 
69 Id. 
70 Id. 
71 Id. 
72 Voting Laws Roundup 2016, BRENNAN CENTER FOR JUSTICE (Apr. 18, 2016), https://www.brennancenter.org/our-
work/research-reports/voting-laws-roundup-2016. 
73 Id. 
74 Id. 
75 See Voting Laws Roundup 2013 (measuring the restrictive and expansive voting legislation proposed and enacted 
among the states); Voting Laws Roundup 2014 (same); Voting Laws Roundup 2015 (same); Voting Laws Roundup 
2016 (same). 
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lifespan of the VRA.76 The Court noted that these pieces of legislation can be distinguished from 

the voting access laws that preceded the VRA which were discriminatory on their face, as the 

effects of these laws are incidental and equally applicable regardless of the race of an individual.77 

As a result, the needs that previously demanded the harsh intrusions of the VRA have effectively 

disappeared from contemporary American society.78  

 

The provisions of the VRA amounted to an extraordinary solution to an extraordinary, but 

specific, issue that no longer manifests in the manner it did before.79 As the Court identified, 

Congress tailored the VRA as a remedy to the particular and pervasive issues of polling taxes, 

literacy tests, and other restrictions imposed by the states that facially discriminated against non-

white minorities in terms of access to the ballot.80 Should Congress seek to find issue and remedy 

with respect to apparent disparate impacts facially non-racial voter restrictions, Congress’s actions 

should be tempered to address the issues of the modern era and not those of the Civil Rights 

Movement.81  To continue to maintain the VRA, or any legislation akin to the restrictions imposed 

 
76 Compare Smith v. Allwright, 321 U.S. 649, 662-64 (determining racial based restrictions in primary voting by the 
Texas Democratic Party to be unconstitutional), with Voting Laws Roundup 2013 (noting the passage of photo 
identification voter restrictions); Voting Laws Roundup 2014 (identifying Ohio and Wisconsin legislation restricting 
same-day voting registration and imposing identification requirements); Voting Laws Roundup 2015 (identifying 
North Dakota’s restrictions on valid voter identification) ; Voting Laws Roundup 2016 (noting photo identification 
voter requirements and cutbacks to the early voting period in particular states). 
77 See Shelby County v. Holder, 570 U.S. 529, 554 (2013) (noting that the “second generation barriers” identified by 
the dissent are “electoral arrangements that affect the weight of minority votes” not akin to the racial restrictions 
intended to be addressed by the VRA). 
78 See id. at 556 (“There is no reason to insulate the coverage formula [of the VRA] from review merely because it 
was previously enacted 40 years ago.”). 
79 See id. at 557-558 (Thomas, J., concurring) (identifying that the circumstances justifying the VRA no longer exist 
in the modern era). 
80 Id. at 537 (majority opinion). 
81 See id. at 549 (noting that the methodology, restrictions, and scope of the VRA had not been appropriately 
decreased as the evils its provisions were meant to address were dealt with). 
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by the VRA, as though time has not passed is to not give recognition where it is due.82 Further, it 

acts to place a burden on the states for the sins of their predecessors, a weight that the Fifteenth 

Amendment was not meant to be.83 Before Congress enacts a new VRA or similar legislation 

installing federal oversight to protect voting rights, the states should have the opportunity to 

demonstrate they can self-govern and enact voting laws that are not facially discriminatory or in 

practice discriminatory.84  

 
IV. Conclusion 

 
 In the first year after the Supreme Court’s decision in Shelby County, states introduced 

many laws dealing with voting rights. Many states expanded access to the ballot by extending early 

voting periods or making it easier and more convenient to register to vote, and in contrast, far 

fewer states sought to restrict access to the ballot.  

 

 At this time, states should be left to their own devices in crafting legislation concerning 

voter access and requirements. As the Court noted in Shelby County, the discriminatory restrictions 

in place prior to the passage of the VRA in 1965 are no longer in force, and American society has 

changed substantially over the decades since the VRA’s passage. While Justice Ginsburg’s dissent 

in Shelby County points to second generation discrimination as justification for continuing federal 

oversight, the VRA is not the proper mechanism to solve these issues. If states are not allowed to 

 
82 See id. at 555-56 (identifying the “‘dramatic’ progress” made in eradicating racial discrimination that had 
previously been highlighted in numerous other cases before the Court). 
83 See id. at 553 (“The [Fifteenth] Amendment is not designed to punish for the past; its purpose is to ensure a better 
future.”). 
84 See Voting Laws Roundup 2013 (measuring the restrictive and expansive voting legislation proposed and enacted 
among the states and noting the predominance of voting expansive legislation passing); Voting Laws Roundup 2014 
(same); Voting Laws Roundup 2015 (same); Voting Laws Roundup 2016 (same). 
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craft their own voting legislation, there is no means to determine whether the discriminatory beliefs 

and practices of the era of Jim Crow and segregation remain and demand the protection of the 

federal government. We the People can ensure that voter discrimination remains the relic of a 

bygone era, not through the constant overwatch of the federal government, but through active 

participation in our political process. Keep voting to keep the polls open to everyone. 
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