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50TH ANNIVERSARY OF
THE CREIGHTON LAW REVIEW

The publication of the 50th volume of the Creighton Law Review
represents a significant milestone for the Creighton University School
of Law.  During my transition into the position as Editor in Chief,
Spencer Murphy, the Editor in Chief of volume 49, and I discussed
ways to celebrate the Law Review’s achievement.  We discovered the
undertaking by the 1991-92 Board of Editors, who requested Editors
in Chief from volumes one through 24 to pen a short essay reflecting
on their time leading the journal.  As such, in honor of the 50th
Anniversary of the Creighton Law Review, the 2016-17 Board of
Editors has similarly requested Editors in Chief from volumes 26
through 49 to submit brief essays reflecting on their memories of
leading the journal.  The essays that were received will be published
throughout the four editions of the 50th volume.  The 2016-17 Board
of Editors would like to thank each former Editor in Chief who took
the time to submit an essay.

Claire E. Wilka
Editor in Chief 2016-17
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TRIBUTE TO THE 50TH VOLUME OF
THE CREIGHTON LAW REVIEW

The Creighton Law Review reaching its 50th anniversary demon-
strates the hard work and dedication of generations of young lawyers.
During my tenure as Editor in Chief of volume forty-three, my board
and I encountered numerous struggles including having only two re-
turning staff members, creating a website, and organizing a sympo-
sium.  Together, we met and overcame each of these challenges—all
while balancing third year, jobs, and family commitments.

I am eternally proud of, and grateful to, the members of my edito-
rial board, Devin Quackenbush, Mark Hill, Kate Prasse, Joel Taylor,
Colleen McGarry, Aislinn Penkwitz Schultz, Sandy Mass, and Patrice
Ott.  Each of these individuals, through humor, grace, and under-
standing, helped keep me sane and ensure volume 43 reached the
printing press.  I am also grateful to the original “E.I.C.,” Professor
Ronald Volkmer, whose advice and guidance was invaluable.

Megan A. Carrick,
Creighton Law Review Editor In Chief

Volume 43: 2009-2010
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TRIBUTE TO THE 50TH VOLUME OF
THE CREIGHTON LAW REVIEW

Being a member of the Creighton Law Review was a fantastic ex-
perience.  It is an experience I especially appreciate in light of the fact
that I almost did not join.  I performed well enough first semester of
1L year to participate in the two week write-on competition that in-
cluded spring break.  There was a packed room of very bright students
when the competition packet was distributed, which only compounded
my feelings of insecurity about trying to join a journal without any
experience writing or editing publishable academic works.

As with all great competitions, finishing my submission came
down to the wire.  Along the way, I almost gave in to exhaustion and
fear of rejection, but I pulled an all-nighter to complete the submission
and I barely beat the deadline.  Though I was selected to join, I always
wondered, “How close was I to being rejected?” Fortunately for my cu-
riosity, I became the Editor in Chief and scores for my class’s write-on
competition were among the documents I inherited from the outgoing
EIC.  I was relieved to find that, notwithstanding my exhaustion to
meet the deadline, I finished at the top of all submissions.

Just kidding; I was in the middle of the pack and have nothing to
brag about.  A great lesson in being part of the law review and about
practicing law: finish early so you can revise because first drafts are
middling at best.

Working for the law review was extremely rewarding from a tech-
nical and organizational perspective.  Leading the editorial process
and communicating with law review members gave me great insight
into perspectives people bring to legal work and pride placed on the
product or service produced.  Spading and reviewing works honed my
attention to detail and gave me a helpful view into the sometimes mo-
notonous but significant importance of legal work.  Or is it sometimes
important but significantly monotonous? Great minds may differ.

Nonetheless, seeing the Creighton Law Review turn 50 makes me
remember that it will always be in good hands.  I will always value the
work I did for the law review. More importantly, though, I will always
value the opportunities it presented me to work with such smart and
capable individuals. Many thanks to my editors (Ms. Kelli Huser and
Messrs. Michael Daly, Antonio Fornasier, Nicholas Sullivan, Robert
Henderson, Grant Mullin, John Matson, Shane Strong, Eric New-
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house, and Michael Anderson) and I wish members of Volume 50 good
luck for the 2016-2017 year.

Kamaal Patterson,
Creighton Law Review Editor in Chief

Volume 46: 2012-2013
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TRIBUTE TO THE 50TH VOLUME OF
THE CREIGHTON LAW REVIEW

I am privileged to have the opportunity to express my gratitude to
and some thoughts about Creighton Law Review on its 50th anniver-
sary.  How incredible of an achievement for Creighton Law School, the
Creighton Law Review, and the students and others who provide such
a vital role on influencing the rule of law in our communities.  Being
part of Creighton Law Review has been one of the most worthwhile
pursuits I have ever had the privilege to undertake.  Before making
the decision to go to law school, I spoke with many family friends and
mentors who are attorneys.  Each stressed the importance of two
things: high grades, and being on law review.  These discussions led
me to work hard enough during my first year to be among those in-
vited to become a part of what was then, a mysterious organization.

Although I had been told of the importance of law review by men-
tors and law professors, I had no idea what the organization did or
was, why having those two words on a resume was so prized, or what
went on within the walls of that enigmatic corner office in the base-
ment of the library.  Hours upon hours of spading brought those mys-
teries out of the darkness and into the light.  That corner office
shrouded in mystery quickly became more like a dark cave from a
nightmare where the sun never shone.  However, the bonds of friend-
ship, unity, and accomplishment that came from what at the time
seemed like very bleak hours, made all the time and sacrifice worth it.

Being part of law review is prestigious.  To me, being part of
Creighton Law Review is beyond prestige.  The law review is and has
been held in high regard by students, professors, and practitioners
since its inception.  I am and will be forever grateful for the sense of
purpose, unity, and selfless devotion to the law review that Professor
Volkmer, the review’s first Editor in Chief sought to instill in each
member.  His words and attitude towards the law review provided
much needed aid during many late nights and early mornings during
the pursuit of my editorial duties.

My intent in writing this memorial is to inspire, in some small
way, more incoming and upcoming law students at Creighton Law
School to seek to add those two crucial words to their resumes.  Per-
haps to better illustrate the importance of law review, I will provide
examples of opportunities I had at Creighton Law School and in my
short time since, due to my membership on the law review.

When Chief Justice John G. Roberts visited Creighton, a small
breakfast was held.  Hannah Fischer, the Executive Editor, and I were
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among the six students chosen to attend.  This was due to our posi-
tions on the law review.  That breakfast, lasting perhaps an hour, pro-
vided an experience of a lifetime - one I will never forget.

When a three-judge panel of the United States Court of Appeals
for the Eighth Circuit sat at Creighton Law School in the fall of 2015,
the Board of Editors of the law review were the ones invited to have
lunch with the judges and their law clerks.  When a Harvard Law
graduate pursuing his S.J.D. from Harvard had multiple offers to pub-
lish his article, he chose Creighton Law Review.

I am and will forever be grateful for the opportunity I had to serve
and be a part of Creighton Law Review.  Being part of the law review
provided intangible skills, lasting friendships, professional connec-
tions, and the opportunity to land my dream job of clerking for the
Honorable Lyle E. Strom, Senior District Judge for the United States
District Court for the District of Nebraska.  Congratulations to all who
have and will continue to make Creighton Law Review the flagship
journal it has become in fifty short years.  Here’s to the next fifty
years!

Skyler H. Pearson,
Creighton Law Review Editor in Chief

Volume 48: 2014-15
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IS THE SUPREME COURT REALLY GOING
TO REGULATE CHOICE OF LAW

INVOLVING STATES?

PATRICK J. BORCHERS†

It started with the most ordinary of fact patterns—an auto acci-
dent.  In 1968, an employee of the state of Nevada, driving a state car
while on official business, was involved in an automobile wreck in Cal-
ifornia.1  The California plaintiffs sued the state of Nevada in a Cali-
fornia state court on a respondeat superior theory and won a verdict of
a bit over $1 million.2  Nevada protested on a variety of grounds—
sovereign immunity, comity, and the Full Faith and Credit Clause3—
and alternatively argued that if it were liable it should be liable only
to the amount allowed in the Nevada Tort Claims Act,4 which was
$25,000.5

In Nevada v. Hall,6 the United States Supreme Court said to Ne-
vada:  “Tough luck.”  Because the case was in state court, the Eleventh
Amendment immunity—that the Supreme Court had developed in
several implausibly reasoned cases7 limiting suits against states in
federal courts—did not apply.  As to common law doctrines such as
sovereign immunity and comity, the Supreme Court stated those were
matters of state law and not constitutional guarantees.8  Finally, as to
the Full Faith and Credit Clause, which had at times been a signifi-
cant regulator of state choice-of-law doctrine,9 the Court held that
full-faith-and-credit principles did not force California to recognize
Nevada’s tort claims laws, including its damage limitations.10

A worried dissent by Justice Blackmun suggested all manner of
evils might come about.11  In particular, he preferred the rationale of

† Lillis Family Distinguished Professor of Law, Creighton University School of
Law.  Thanks to Tyler Masterson for his research assistance.

1. Nevada v. Hall, 440 U.S. 410 (1979).
2. Hall, 440 U.S. at 413.
3. U.S CONST. art. IV, § 1.
4. NEV. REV. STAT. § 41.035 (2015).
5. Hall, 440 U.S. at 412 n.2.
6. Id. at 410.
7. See, e.g., Hans v. Louisiana, 134 U.S. 1 (1890) (ruling that the immunity ap-

plies to suits by citizens against their own states even though the Amendment refers to
suits against “another State”); see also Pennhurst State Sch. & Hosp. v. Halderman, 465
U.S. 89 (1984).

8. Hall, 440 U.S. at 425.
9. Hughes v. Fetter, 341 U.S. 609 (1951).

10. Hall, 440 U.S. at 424.
11. Id. at 427 (Blackmun, J., dissenting).
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the California Court of Appeals (the California court of last resort as
the California Supreme Court declined to hear the case),12 which
rested its decision on the fact that the Nevada activities had physi-
cally intruded into California.13  That, argued Blackmun, was a rea-
sonable limiting principle.14  But, Blackmun’s dissent only garnered
three votes (including his own).

Thus, the Supreme Court slammed the door on Nevada.  Two
years later, at least as to the choice-of-law rationale, it seemed to
superglue it shut in Allstate Insurance Co. v. Hague.15  The fact pat-
tern in Hague was only slightly more exotic.  This one involved a mo-
torcycle-auto accident.16  Ralph Hague, a Wisconsinite, was killed
when an auto struck his motorcycle.17  The accident was in
Wisconsin.18

Ralph Hague’s widow brought suit against their insurer to re-
cover uninsured motorist benefits in the Minnesota state courts.19

The case had tangential connections to Minnesota.  Mr. Hague,
though he lived in Wisconsin, worked across the state border at a Red
Wing Boot factory in Minnesota.20  Allstate Insurance Company, his
insurer, did business in Minnesota.21  After Mr. Hague’s death, his
widow re-married and moved to Minnesota.22  That was it.

The difference between Wisconsin and Minnesota law was per-
ceived to be that of “stacking” of insurance policies.  The Hague family
had three vehicles, each of which carried $15,000 in uninsured/under-
insured coverage.23  As the Minnesota courts perceived it, Minnesota
law would allow Mrs. Hague to “stack” the policies (thus, allowing a
maximum recovery of $45,000) while Wisconsin law would limit her to
$15,000.24  The Minnesota courts were wrong about this.  While Min-
nesota had a per se rule of refusing to enforce “anti-stacking” clauses
and Wisconsin did not, the policies at issue in Hague were not written
to forbid stacking.  Wisconsin law surely would have construed the
policies in the Hagues’ favor and stacked them.  Thus, the result
would have been the same under either Minnesota or Wisconsin

12. Id. at 413.
13. Id. at 428.
14. Id.
15. Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981).
16. Hague, 449 U.S. at 305.
17. Id.
18. Id.
19. Id. at 305-06.
20. Id. at 305.
21. Id. at 317.
22. Id. at 305.
23. Id.
24. Id. at 305-06.
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law.25  The Hague case thus joined the ranks of entirely unnecessary
Supreme Court decisions.26

But that does not diminish the significance of the Court’s decision
in Hague.  Until the Hague case reached the Supreme Court, the
Court regulated choice-of-law doctrine fairly closely through two
clauses of the Constitution.  The Full Faith and Credit Clause acted as
a sword by requiring states to sometimes recognize out-of-state
laws.27  The Due Process Clause of the Fourteenth Amendment some-
times acted as a shield and barred states from applying their own law
if the connection to the forum was too skimpy.28

Undoubtedly, the most significant aspect of the Supreme Court’s
decision in Hague was the near-unanimous agreement among the Jus-
tices that the Full Faith and Credit and Due Process Clauses (the
sword and the shield) met at the same point.29  The plurality opinion’s
test (for practical purposes the majority test, because neither the con-
currence nor the dissent took much issue with it) concluded that appli-
cation of forum law (here Minnesota) was constitutional because
Minnesota had “a significant contact or significant aggregation of con-
tacts, creating state interests, such that choice of its law is neither
arbitrary nor fundamentally unfair.”30  The plurality opined that
Ralph Hague’s employment in Minnesota, Allstate’s business presence
in Minnesota, and his widow’s relocation to Minnesota were enough to
apply Minnesota law.31  Justice Stevens’s concurrence in the judg-
ment took the position that a state court’s application of forum law
never violated the Due Process Clause.32  The dissent took little issue
with the plurality’s test, but contended that the contacts were too in-
significant to pass the test.33

While Hague might seem to be a universal declaration of the con-
stitutionality of the application of forum law, this turned out to be not
quite true.  The Kansas Supreme Court managed the feat of flunking

25. Russell Weintruab, Who’s Afraid of Constitutional Limitations on Choice of
Law?, 10 HOFSTRA L. REV. 17, 20-23 (1981).

26. Id. at 23-24.
27. See Hughes, 341 U.S. at 612.  The Court determined “that Wisconsin’s statu-

tory policy which excludes this Illinois cause of action is forbidden by the national policy
of the Full Faith and Credit Clause.” Id.

28. See, e.g., Home Ins. Co. v. Dick, 281 U.S. 397 (1930) (noting nominal forum
residence of the plaintiff was not sufficient to allow application of forum law). But see
Jeffrey Rensberger, Who was Dick?, 1998 UTAH L. REV. 37 (1998) (showing that the
connection with Texas was more substantial than the Supreme Court thought).

29. Hague, 449 U.S. at 320.
30. Id. at 313.
31. Id. at 320.
32. Id. at 331-32 (Stevens, J., concurring).
33. Id. at 332 (Powell, J., dissenting).
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the Hague test.  In Shutts v. Phillips Petroleum,34 the Kansas Su-
preme Court held that Kansas law applied to all claims in a class ac-
tion as to the interest rate on delinquent payments on royalties from
natural gas wells, even though the vast majority of the claims arose in
other states and had no connection to Kansas other than it was the
forum.35  The Supreme Court ruled that this went too far in terms of a
naked preference for forum law.36  However, in a reprise of Shutts, the
Supreme Court ruled in Sun Oil v. Wortman37 that Kansas could ap-
ply its own statute of limitations to all of the class’s royalty claims
because application of forum law to limitation periods was a well-rec-
ognized rule at the time of the enactment of the Full Faith and Credit
Clause.38  In any event, it seemed clear that the Supreme Court had
little interest in prohibiting state courts from applying their own law
except in the most extreme of circumstances.

To return to Nevada and California, allowing application of forum
law was the order of the day in 2003. Franchise Tax Bd. v. Hyatt39

was factually exotic by the modest standards set thus far.  In that case
(hereinafter “Hyatt I”) the Supreme Court considered the tax domicile
of Gilbert Hyatt, who had made a considerable sum of money on intel-
lectual property rights.40  Hyatt contended that he had moved from
California and was a Nevada domiciliary as of 1991, which would re-
duce his state income tax liability to California by several millions of
dollars.41  The California Franchise Tax Board (California’s
equivalent of the IRS) determined Mr. Hyatt had not actually moved
by then, and thus owed a significant amount of money.42

In what would prove to be an epic battle, Mr. Hyatt sued the Cali-
fornia Franchise Tax Board in Nevada state courts on negligence and
intentional tort theories for its aggressive efforts to establish that Mr.
Hyatt had not moved to Nevada at the time he claimed.  After some
waffling, the Nevada Supreme Court ruled that Mr. Hyatt could pro-
ceed against the California agency on intentional tort (but not negli-
gence) theories because Nevada would permit such a claim against its
own agencies.43  In what seemed to be an innocuous unanimous opin-

34. 240 Kan. 764 (1987).
35. Shutts v. Phillips Petroleum, 240 Kan. 764, 768 (1987).
36. Shutts, 240 Kan. at 767.
37. 486 U.S. 717 (1988).
38. Sun Oil v. Wortman, 486 U.S. 717, 722-23 (1988).
39. 538 U.S. 488 (2003).
40. Franchise Tax Bd. of Cal. v. Hyatt, 538 U.S. 488, 490-91 (2003) [hereinafter

Hyatt I].
41. Hyatt I, 538 U.S. at 490-91.
42. Id. at 491.
43. Id. at 492-93.
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ion, the Supreme Court ruled that the suit could proceed.44  Mr. Hy-
att’s suit clearly met the Hague standard for application of forum
(Nevada) law, and if Nevada allowed intentional tort suits against its
own agencies then California did not have anything about which to
complain.45  Conflicts professors—me included—exhaled with relief
because there was no need to teach yet another weird exception to
standard full-faith-and-credit principles.46

Then came Hyatt II.47  It was the encore of Hyatt I after the case
had gone to trial.  Mr. Hyatt won big before a Nevada jury, which re-
turned a verdict of more than $500 million.48  The Nevada Supreme
Court cut the award to $1 million and remanded for a new trial on the
non-fraud causes of action.49  The Supreme Court took the case and it
went from bad to worse for Mr. Hyatt and his attorneys.  First, the
Supreme Court took up the question of whether Nevada v. Hall should
be overruled.  This was a stunner.  In 2003, the Supreme Court unani-
mously accepted Nevada v. Hall as good law.  The 2015-16 Court (at
this point with eight members due to Justice Scalia’s death) was
equally divided on the question of overruling the central holding of
Hall.50  Justice Breyer’s statement of the issue was maddeningly
muddy.  As he phrased it, the question was whether “to over-
rule Hall and hold that the Nevada courts lack jurisdiction to hear
this lawsuit.”51

To what sort of jurisdiction is Justice Breyer referring?  It clearly
cannot be personal jurisdiction, because the California Franchise Tax
Board’s actions relative to Mr. Hyatt were clearly directed toward Ne-
vada.52  It cannot be subject matter jurisdiction in any conventional
sense of that term, because as to a state the competence of its own
state courts (such as whether a case based on the amount in contro-
versy belongs in a lower trial court or a court of general jurisdiction) is
an issue of state law over which the Supreme Court has no appellate

44. Id. at 499.
45. Id. at 493-94.
46. See, e.g., William Reynolds, The Iron Law of Full Faith and Credit, 53 MD. L.

REV. 412 (1994) (discussing basic rules of the Full Faith and Credit Clause and its lim-
ited exceptions).

47. Franchise Tax Bd. of Cal. v. Hyatt, 136 S. Ct. 1277 (2016) [hereinafter Hyatt
II].

48. Hyatt II, 136 S. Ct. at 1280.
49. Id.
50. Id. at 1279.
51. Id.
52. See, e.g., Calder v. Jones, 465 U.S. 783 (1984) (noting how a libelous article

about a California actress rendered the writer and editor of the article subject to per-
sonal jurisdiction in California because of the predictable effect on her reputation in the
forum state).
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jurisdiction.53  Perhaps he means “prescriptive jurisdiction,” a term
used in the Restatement (Third) of Foreign Relations for extraterrito-
rial application of a nation’s law,54 but that is at best an awkward fit
because it is an international law concept.  Really, California wanted
immunity, which it did not receive in Hyatt I. Because the Nevada
Supreme Court had (unsurprisingly) followed Hall, the basic principle
of state courts being able to adjudicate cases involving sister states
was affirmed on an equally divided vote.55

But, as to the issue on which the Hyatt II Court was not equally
divided, we are confronted with a six-two holding of the Supreme
Court, which is that—as a matter of full-faith-and-credit principles—
Mr. Hyatt is limited to the $50,000 maximum recovery that he would
have been allowed against a similarly situated Nevada agency.56  Let
us pause to ask a simple question:  What exactly is it that the Nevada
courts failed to give full faith and credit to?  Completely immunizing
California from liability would have at least rested on a rule of Califor-
nia law because California law immunizes its agencies from liability
in the collection of taxes.57  True enough, it would be a vast departure
from the Hague test to hold that Nevada is compelled, as a matter of
full-faith-and-credit principles, to apply that California law, but at
least one can point to a particular law that must be applied.

But this is not so with regard to the damage limitation.  Nevada’s
Tort Claims Act (and thus its damage limitations) only purports to
apply to Nevada agencies.58  Thus, part of Nevada v. Hall was over-
ruled, because in that case, Nevada wanted to limit its liability to
$25,000 (the Nevada cap at the time) and was turned down because
California had no applicable cap.59  In Hyatt II, Nevada’s constitu-
tional failing, according to the majority, was that it “applied a special
rule of law that evinces a ‘policy of hostility’ toward California” by al-
lowing the damages to exceed what Nevada would allow against its
own agencies.60

The “policy of hostility” quote comes from an old Full Faith and
Credit case, Carroll v. Lanza.61  That case involved a Missouri worker

53. See Martin v. Hunter’s Lessee, 14 U.S. 304 (1816) (holding that the Supreme
Court has appellate jurisdiction over state court determinations of federal law and thus
by implication not over state law).

54. RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 401 (AM. LAW INST. 1987).
55. Hyatt II, 136 S. Ct. at 1281.
56. Id. at 1281-82.
57. Id. at 1280.
58. NEV. REV. STAT. § 41.031 (2015).
59. Hall, 440 U.S. at 424.
60. Hyatt II, 136 S. Ct. at 1281.
61. 349 U.S. 408 (1955).
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injured on a job in Arkansas.62  He returned home to Missouri and
obtained workers’ compensation benefits.63  Under Missouri law, this
would have cut off his right to seek redress against any other party,
but in Arkansas he was allowed to sue the general contractor on the
job (the worker was employed by a subcontractor, which made the
general contractor a third party and thus not protected from Arkansas
tort liability) and the Arkansas courts allowed the case to proceed.64

Here is the full quote from which the language in Hyatt II is drawn:
“Arkansas, the State of the forum, is not adopting any policy of hostil-
ity to the public Acts of Missouri. It is choosing to apply its own rule of
law to give affirmative relief for an action arising within its bor-
ders.”65  Of course, that is exactly what Nevada was doing in Hyatt II.
Therefore, Carroll held that there was no full faith and credit violation
in giving redress to one of its citizens in its courts and under its laws
for events in the forum state.  Thus, Carroll stands for exactly the op-
posite proposition for which Hyatt II cited it. Carroll held that apply-
ing forum law to allow recovery for an in-state injury does not evince
hostility toward another state.

Nevada was not singling out California for bad treatment.  It
treated California in the same fashion it would treat any of the other
forty-nine states if an arm of the other state committed a tort in Ne-
vada.  But even if California had a damage limitation, the intentional
torts (laid out in some detail below66) clearly occurred in Nevada
against a Nevada domiciliary.  It defies credulity to say Nevada lacked
enough forum contacts to apply its own law under the Hague
standard.

Chief Justice Roberts had it right in his dissent.  He said of the
majority’s decision to limit Mr. Hyatt’s recovery to the $50,000 maxi-
mum allowed against Nevada agencies: “That seems fair. But, for bet-
ter or worse, the word ‘fair’ does not appear in the Full Faith and
Credit Clause.”67  There you have it.  The Full Faith and Credit
Clause does not guarantee fair results.  It prioritizes finality over indi-
vidual fairness in limiting the review of state actions by another state,
in particular state court judgments.  In Fauntleroy v. Lum,68 the Su-
preme Court ruled that a judgment based upon an erroneous interpre-
tation of the recognizing state’s law must be recognized.69  In Milliken

62. Carroll v. Lanza, 349 U.S. 408, 409 (1955).
63. Carroll, 349 U.S. at 408-09.
64. Id. at 410.
65. Id. at 413.
66. See infra note 101 and accompanying text.
67. Hyatt II, 136 S. Ct. at 1284.
68. 210 U.S. 230 (1908).
69. Fauntleroy v. Lum, 210 U.S. 230 (1908).
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v. Meyer,70 the Supreme Court required enforcement of a judgment
against a defendant over whom the court had jurisdiction, even
though the judgment probably was based on a mathematical error.71

There was nothing fair about those decisions to the losing litigant, but
the constitutional command held sway.

Hyatt II may leave us with a modern analog to the odd-duck case
of Hughes v. Fetter.72  The plaintiff in Hughes was the personal repre-
sentative of a Wisconsinite fatally injured in an accident in Illinois.73

The plaintiff brought a wrongful death action in Wisconsin.74  The
Wisconsin courts dismissed the case on the pleadings because the Wis-
consin wrongful death statute only extended to deaths in Wisconsin.75

Illinois had a wrongful death statute that appeared to differ in no ma-
terial respects from the Wisconsin statute, but Wisconsin had a
strange “negative policy” of refusing to enforce out-of-state wrongful
death statutes, even if one of its residents was killed in that other
state.76

The Supreme Court ruled that Wisconsin’s failure to allow a
wrongful death cause of action was unconstitutional77—but why?  The
Court held that it violated Full Faith and Credit to not allow the dece-
dent’s plaintiff a wrongful death action.  But Full Faith and Credit as
to what particular law?  Clearly, the Court had in mind the Illinois
statute, but even under the Supreme Court precedents of that era78

there was easily enough contact to apply Wisconsin law, including its
“negative policy” of refusing to entertain wrongful death suits in
deaths outside of Wisconsin.

Although the late conflicts giant Brainerd Currie and I do not
agree on much, we agree on this. Hughes really must be an Equal
Protection Clause case, not a Full Faith and Credit Clause case.79  If

70. 311 U.S. 457 (1940).
71. Milliken v. Meyer, 311 U.S. 457, 463-64 (1940).
72. See Hughes v. Fetter, 341 U.S. 609 (1951) (stating that refusal to allow wrong-

ful death cause of action to proceed based upon an out-of-state accident violates Full
Faith and Credit Clause); see also Patrick J. Borchers, Baker v. General Motors: Impli-
cations for Inter-Jurisdictional Recognition of Non-Traditional Marriages, 32 CREIGH-

TON L. REV. 147, 167-69 (1998) (arguing that Hughes is better understood as an equal
protection case).

73. Hughes, 341 U.S. at 610.
74. Id.
75. Id. at 613.
76. See Borchers, supra note 72, at 168.
77. Hughes, 341 U.S. at 613-14.
78. See, e.g., Alaska Packers Ass’n v. Indus. Accident Comm’n, 294 U.S. 532 (1935)

(determining that plaintiff’s residence in the forum is constitutionally sufficient to allow
application of forum state’s workers’ compensation law as to injuries suffered outside
the forum state).

79. See Borchers, supra note 72, at 168 (citing Brainerd Currie, The Constitution
and the “Transitory” Cause of Action, 73 HARV. L. REV. 36, 60 (1959)).
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anything is irrational, surely allowing recovery to a person with the
“good luck” to be killed on the Wisconsin side of the state line and
denying it to a Wisconsin resident killed on the other side of the state
line is irrational.80

So now what to make of Hyatt II and the fate of Nevada v. Hall?
Hyatt II cannot be reconciled with current full-faith-and-credit law.  It
is strange beyond words that the Court would profess to be equally
divided on whether to overrule Hall and then proceed to overrule it
with regard to the damage cap.  But, odder still is the majority’s insis-
tence that Nevada violated the Full Faith and Credit Clause by refus-
ing to rewrite its state tort liability laws to extend its damage limits to
other states; essentially, the Court determined Nevada failed to give
full faith and credit to a rule of law that does not exist.

It is hard to count the votes.  Chief Justice Roberts, who voted not
to protect California, is usually on the side of protecting states, and
was joined by Justice Thomas, putting them opposite the side one
might think they would take.  It is a relatively safe bet that Justices
Kennedy and Alito were on California’s side because they (particularly
Kennedy) have great reverence for the sovereignty of states, and Alito
merely concurred in the judgment without offering any further expla-
nation.  The critical vote for immunizing California completely would
likely be that of Justice Breyer as he was assigned to write the Hyatt
II opinion, so the odds are that he favors overruling Hall.

On the side of not overruling Nevada v. Hall’s central holding that
states are not immunized from suits in sister state courts, this would
leave Justices Roberts and Thomas, and presumably two of the three
of Justices Ginsburg, Sotomayor, and Kagan.  Of course, this is noth-
ing but a guess, except as to Justice Roberts, who made his views
known in his dissent, Justice Thomas by joining him, and probably
Justice Breyer on the other side.  Presumably that bloc of four is Jus-
tices Kennedy, Breyer, Alito, and one of Justices Ginsburg,
Sotomayor, and Kagan.

So what is next?  Obviously, much will depend on the views of
whoever takes the seat vacated by Justice Scalia’s death.  But, if the
Supreme Court is determined to immunize states from suit in sister
state courts without their consent, it ought to abandon the Full Faith
and Credit Clause as an instrument for doing so.  It is the classic
square peg in a round hole.  To hold that a forum state, no matter how

80. The Supreme Court’s efforts to explain away Hughes as “laying an uneven
hand” on a foreign cause of action could be understood as a nod to the irrational result
produced by the Wisconsin Supreme Court’s interpretation of its wrongful death stat-
ute. See Wells v. Simonds Abrasive Co., 345 U.S. 514, 521 (1953) (distinguishing Hughes
and allowing application of forum law).
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abundant the contacts with it, always must grant immunity in its
state courts to another state as a matter of full-faith-and-credit princi-
ples would require pounding on the peg until it splinters.

A more plausible route might be to extend the rationale of Alden
v. Maine.81 Alden is itself a bit of an odd duck.  In a five-four split
along ideological lines, Justice Kennedy’s majority opinion held essen-
tially that the Eleventh Amendment sovereign immunity concepts
also apply in state court, even though the Amendment refers only to
federal court jurisdiction.82

Alden got its start in federal court when a group of Maine proba-
tion officers filed an action against the state of Maine under the fed-
eral Fair Labor Standards Act83 (hereinafter “FLSA”).84  They
claimed they were wrongfully being denied overtime pay.85  However,
as the case was pending, the Supreme Court decided Seminole Tribe v.
Florida.86  In Seminole Tribe, the Court ruled that Congress did not
have the power, when legislating under the Commerce Clause, to
override a state’s Eleventh Amendment immunity without the state’s
consent.87  Because the only plausible source of authority for the
FLSA was the Commerce Clause, the district court dismissed on Elev-
enth Amendment grounds and the United States Court of Appeals for
the First Circuit affirmed.88

The probation officers then re-filed in Maine state courts.89  They
were able to do so because the FLSA provides for concurrent jurisdic-
tion in state and federal court and an Eleventh Amendment dismissal
is a dismissal for lack of subject matter jurisdiction,90 and thus not a
merits dismissal that would present a res judicata bar to re-litigation
in state courts.91  Maine defended on sovereign immunity grounds and
the Maine Supreme Court upheld the defense.92

81. Alden v. Maine, 527 U.S. 706 (1999).
82. Alden, 527 U.S. at 712-13.
83. 29 U.S.C.A. § 201 (West 2012).
84. Alden, 527 U.S. at 711.
85. Id. at 711-12.
86. Seminole Tribe v. Florida, 517 U.S. 44 (1996).
87. Seminole Tribe, 517 U.S. at 47.  The rationale roughly was that because the

Commerce Clause pre-dated the Eleventh Amendment, it could not be used to justify
Congress imposing obligations on states that violate their sovereign immunity.  How-
ever, if Congress legislates pursuant to a later amendment—principally the Fourteenth
Amendment—it can impose obligations on states. See, e.g., Fitzpatrick v. Bitzer, 427
U.S. 445 (1976) (stating that section five of the Fourteenth Amendment gives Congress
special powers to override the Eleventh Amendment).

88. Alden, 527 U.S. at 712.
89. Id.
90. U.S. CONST. amend. XI.
91. Cf. Semtek Int’l Inc. v. Lockheed Martin Corp., 531 U.S. 497, 502 (2001).
92. Alden, 527 U.S. at 712.
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The Supreme Court agreed and affirmed.93  The majority opinion
was decidedly a-textual.  Unlike the Eleventh Amendment cases in
which the Court had a provision in the Constitution to invoke, the Al-
den opinion depended on pre-constitutional history.94  At the risk of
drastic simplification, the majority’s rationale was that in ratifying
the Constitution the states did not give away sovereign immunity to
the federal government; thus, they could be sued on a federal law the-
ory as states (even in their own state courts) only if they consented.
Maine’s sovereign immunity defense was upheld because it had not
consented with regard to the FLSA.95 Alden has been met with schol-
arly skepticism,96 but unless it is overruled it remains the law.

So what does this have to do with Hall and the Hyatt decisions?
Potentially quite a lot.  Although the Hyatt II opinion did not mention
Alden, it figured prominently in California’s briefs.97  One of Califor-
nia’s arguments, which makes a fair amount of sense if one accepts
the premises of Alden, is that if states are shielded from the federal
government by pre-existing sovereign immunity then a fortiori an-
other state cannot override California’s immunity.98

This also makes some sense of the four-to-four split on whether to
overrule the central holding of Hall.  The five-vote bloc that formed
the majority in Alden included that of the late Justice Scalia.99  Al-
though the Court’s membership has changed some since Alden was
decided in 1999, its ideological balance has changed only slightly,
moving the fulcrum from Justice O’Connor to Justice Kennedy.  The
fact that Justices Breyer, Roberts, and Thomas all showed most of
their cards means that Justices Roberts and Thomas are inclined to
vote with the Court’s “liberals” and Justice Breyer with the “conserva-
tives.”  To some extent, that is not a shock as Justice Roberts usually
grades out as the most centrist member of the conservative bloc and
Justice Breyer the most centrist of the liberal bloc, but Justice
Thomas’s vote is more surprising, though his general commitment to
textualism may explain his position.100

93. Id.
94. Id. at 713.
95. Id.
96. See, e.g., Daan Braveman, Enforcement of Federal Rights Against States: Alden

and Federalism Non-sense, 49 AM. U.L. REV. 611 (2000) (arguing that Alden is not sup-
ported either by constitutional history or precedent).

97. Eleven briefs make reference to Alden. See, e.g., Brief for Petitioner-Appellant,
Franchise Tax Bd. of Cal. v. Hyatt, 136 S. Ct. 1277 (2003) (No. 14-1175).

98. Brief for Petitioner, Franchise Tax Bd. of Cal. v. Hyatt, 136 S. Ct. 1277 (2003)
(No. 14-1175).

99. Alden, 527 U.S. 706 (1999).
100. The Supreme Court 2014 Term The Statistics, 129 HARV. L. REV. 381 (2015);

The Supreme Court 2013 Term The Statistics, 128 HARV. L. REV. 401 (2014). See also
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None of this is to endorse an extension of Alden.  The dominant
themes of state sovereignty and territoriality that animate Alden can
be turned around easily.  If one harkens back to the era in which
states were more like independent nations with only a weak federal
government to bind them, then one might well take the position that
California, by making a physical incursion into Nevada (including
California employees rifling through Mr. Hyatt’s mail and so on101),
waived its immunity by violating Nevada’s territorial integrity.  Recall
that Justice Blackmun in his dissent from Hall preferred the rationale
that the defendant state (there, Nevada) was acting outside its terri-
tory.102  Moreover, as established by the Civil War and the resulting
amendments to the Constitution, states are not free to leave the union
the way that, for instance, Great Britain is apparently leaving the Eu-
ropean Union.103

Perhaps all will be well and Hyatt II will be remembered as a full-
faith-and-credit oddity in the same way Hughes v. Fetter is now.  But,
if the Court is determined to overrule Hall and create essentially an
interstate immunity rule, let us hope it does so without laying waste
to its full-faith-and-credit jurisprudence.

Kedar Bhatia, Final October Term 2015 Stat Pack, SCOTUSBLOG (Jun. 29, 2016, 11:25
PM), http://www.scotusblog.com/2016/06/final-october-term-2015-stat-pack/.

101. Hyatt II, 136 S. Ct. at 1280.
102. Hall, 440 U.S. at 428-29 (Blackmun, J., dissenting).
103. See, e.g., J.P., The Economist explains How to Leave the European Union, THE

ECONOMIST (Jun. 26, 2015, 23:30 PM), http://www.economist.com/blogs/economist-ex
plains/2016/06/economist-explains-24.
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PRELIMINARILY GUILTY? REFLEXIVE
CONFRONTATION FORFEITURE

TIM DONALDSON†

I. INTRODUCTION

A criminal defendant forfeits the constitutional right to confront a
witness if the defendant purposefully prevents the witness from testi-
fying at trial.1  The rule “is applicable to a missing witness’s state-
ments even in a trial for murdering that witness . . . .”2  The
application of the rule in these types of cases has been referred to as
reflexive forfeiture.3  In such cases, the alleged misconduct causing
confrontation forfeiture is the same underlying act for which a defen-
dant is criminally charged.4  This creates a potential conundrum be-
cause the doctrine applies only if the trial judge makes “a preliminary
finding of fact that the defendant’s wrongful conduct prevented the
witness’s testimony.”5  In other words, a trial judge inescapably must
make a preliminary determination regarding a defendant’s ultimate
guilt whenever reflexive confrontation forfeiture is at issue.6

† City attorney & municipal prosecutor, Walla Walla, Washington, 1996-present;
J.D., Gonzaga University School of Law, 1987; B.A., Whitman College, 1984.  The au-
thor thanks Michele F. LeRoux and Michael F. Connelly.

1. Giles v. California, 554 U.S. 353, 359-68 (2008).
2. United States v. Johnson, 354 F. Supp. 2d 939, 964 (N.D. Iowa 2005) (emphasis

added), aff’d in part, 495 F.3d 951 (8th Cir. 2007); see also Gonzalez v. State, 195 S.W.3d
114, 125 (Tex. Crim. App. 2006); cf. United States v. Garcia-Meza, 403 F.3d 364, 370-71
(6th Cir. 2005) (finding that a defendant forfeited the right to confront his deceased wife
at his trial for her murder), abrogated in part by Giles, 554 U.S. at 359-68 (recognizing a
motive requirement that was rejected in Garcia-Meza); but see United States v. Jordan,
No. CRIM. 04–CR–229–B, 2005 WL 513501, at *6 (D. Colo. Mar. 3, 2005) (asserting that
the court could find of no cases “holding that a murder whose by-product is the unavail-
ability of a witness to that killing is covered by the rule.”).

3. State v. Dobbs, 320 P.3d 705, 714 (Wash. 2014) (Wiggins, J., dissenting); State
v. Jensen, 727 N.W.2d 518, 533 (Wis. 2007), abrogated in part by Giles, 554 U.S. at 359-
68 (narrowing the forfeiture doctrine adopted in Jensen).  The label “reflexive forfeiture”
was coined in, Richard D. Friedman, Confrontation and the Definition of Chutzpa, 31
ISR. L. REV. 506, 508 (1997), to describe situations where the forfeiture doctrine is ap-
plied “when the act that rendered the declarant-victim unable to testify was the same
criminal act for which the accused is now on trial.”

4. See United States v. Emery, 186 F.3d 921, 926 (8th Cir. 1999); People v. Moore,
117 P.3d 1, 5 (Colo. App. 2004); State v. Meeks, 88 P.3d 789, 794 (Kan. 2004), overruled
on other grounds by State v. Davis, 158 P.3d 317, 322 (Kan. 2006), and abrogated in part
by State v. Belone, 285 P.3d 378, 382 (Kan. 2012).

5. Dobbs, 320 P.3d at 714 (Wiggins, J., dissenting).
6. Id. at 714-15.
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Requiring a judge to decide “the very question for which the de-
fendant is on trial may seem, at first glance, troublesome.”7  It may be
argued that reflexive forfeiture creates a circular trap.  “Anytime a set
of unconfronted, extrajudicial statements tend both to incriminate the
defendant and establish grounds for forfeiture, that defendant could
lose any opportunity to challenge their accuracy and truthfulness
through cross-examination.”8  A majority of courts have nonetheless
resolved that a court may make a preliminary finding for purposes of
confrontation forfeiture even though a jury will ultimately decide the
same issue when reaching its verdict.9  Comments made by a plurality
in Giles v. California10 indicate that the United States Supreme Court
likely accepts the majority rule.  Justice Scalia wrote in a footnote in
which he was joined by three other justices that:

We do not say, of course, that a judge can never be allowed to
inquire into guilt of the charged offense in order to make a
preliminary evidentiary ruling. That must sometimes be done
under the forfeiture rule that we adopt—when, for example,
the defendant is on trial for murdering a witness in order to
prevent his testimony.11

Justice Breyer expressed apparent approval of this proposition in
his dissenting opinion in which two other justices joined, writing that
“[w]e have previously said that courts may make preliminary findings
of this kind . . . . And even the plurality is forced to admit that it is
‘sometimes’ necessary for a ‘judge . . . to inquire into guilt of the
charged offense in order to make a preliminary evidentiary ruling.’”12

A minority of courts have strongly disagreed.  Federal District
Court Judge Gerald Lee refused to allow reflexive forfeiture in United
States v. Lentz,13 explaining:

In this case for which Defendant is being tried under well set-
tled Constitutional principles, Defendant is presumed to be
innocent until proven guilty. To hold otherwise would be to
deprive a defendant of his right to a jury trial and allow for a
judge to preliminarily convict a defendant of the crime on
which he was charged.14

7. United States v. Mayhew, 380 F. Supp. 2d 961, 967 (S.D. Ohio 2005).
8. Dobbs, 320 P.3d at 714-15 (Wiggins, J., dissenting).
9. See e.g., Jensen, 727 N.W.2d at 532-35 (Wis. 2007) (discussing authorities), ab-

rogated in part by Giles, 554 U.S. at 359-68.
10. 554 U.S. 353 (2008).
11. Giles, 554 U.S. at 375 n.6 (plurality opinion).
12. Id. at 403 (Breyer, J., dissenting).
13. 282 F. Supp. 2d 399 (E.D. Va. 2002).
14. United States v. Lentz, 282 F. Supp. 2d 399, 426 (E.D. Va. 2002), aff’d on other

grounds, United States v. Lentz, No. 02-19, 2003 WL 253949 (4th Cir. Feb. 6, 2003); see
also People v. Maher, 677 N.E.2d 728, 731 (N.Y. 1997) (expressing concerns about using
a forfeiture hearing to “decide the ultimate question for the jury in the same case . . . .”).
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Washington State Supreme Court Justice Richard Sanders ex-
pressed those same concerns in State v. Mason,15 concluding that “[i]t
makes no sense for the evidentiary rules of trial to depend upon the
court’s pretrial determination of the defendant’s guilt or innocence.”16

Sanders wrote that reflexive forfeiture illogically invades upon the
province of the jury by forcing a judge to determine a defendant’s guilt
prior to trial.17  Washington Supreme Court Chief Justice Gerry Alex-
ander agreed with Justice Sanders that “the doctrine should be es-
chewed” when the alleged conduct that rendered a victim/witness
unavailable forms the basis for the charge against a defendant.18  Jus-
tice Alexander wrote that “[f]or a trial court to determine, during the
trial, that the defendant has committed the charged crime, albeit by a
standard less than ‘beyond a reasonable doubt,’ is offensive to the pre-
sumption of innocence that must prevail throughout the trial.”19

These concerns find some support in Giles.  Justice Scalia wrote
for the plurality in Giles that it was satisfied that the purpose require-
ment adopted by the majority avoided unconstitutional infringement
upon a defendant’s right to a jury trial.20  However, the plurality also
indicated that it would be “repugnant to our constitutional system of
trial by jury” if judges were generally allowed based upon preliminary
evidentiary rulings to strip a person of “the right to have his guilt in a
criminal proceeding determined by a jury, and on the basis of evidence
the Constitution deems reliable and admissible.”21

This article examines the constitutionality of reflexive forfeiture.

II. MAJORITY RULE

Tony Emery was convicted in the United States District Court for
the Western District of Missouri of killing Elkins, a federal informant,
based in part on out-of-court statements made by the informant.22

Emery contended on appeal that principles of forfeiture-by-wrongdo-
ing “should apply only in a trial on the underlying crimes about which

A later judge in Lentz ruled that the holding on this point was abrogated by the Fourth
Circuit’s decision in United States v. Gray, 405 F.3d 227, 241 (4th Cir. 2005).  United
States v. Lentz, 384 F. Supp. 2d 934, 940-42 (E.D. Va. 2005); see also United States v.
Lentz, 524 F.3d 501, 526-29 (4th Cir. 2008).

15. 162 P.3d 396 (Wash. 2007).
16. State v. Mason, 162 P.3d 396, 412 (Wash. 2007) (Sanders, J., dissenting); see

also United States v. Mikos, No. 02-CR-137-1, 2004 WL 1631675, (N.D. Ill. Jul. 16,
2004) (expressing concerns that reflexive forfeiture is a “slippery slope” for trial rights).

17. Mason, 162 P.3d at 412 (Sanders, J., dissenting).
18. Id. at 410 (Alexander, C.J., concurring in result).
19. Id.
20. Giles, 554 U.S. at 374-75 (plurality opinion).
21. Id. at 374, 375 (plurality opinion) (emphasis added).
22. See United States v. Emery, 186 F.3d 921, 924, 926 (8th Cir. 1999).
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he feared Ms. Elkins would testify, not in a trial for murdering her.”23

The United States Court of Appeals for the Eighth Circuit rejected
that argument, explaining that:

The rule contains no limitation on the subject matter of the
statements that it exempts from the prohibition on hearsay
evidence. Instead, it establishes the general proposition that
a defendant may not benefit from his or her wrongful preven-
tion of future testimony from a witness or potential witness.
Accepting Mr. Emery’s position would allow him to do just
that.24

Reginald Meeks argued in the appeal of his conviction for murder-
ing James Green that the trial court erred by admitting Green’s state-
ment to police that “Meeks shot me.”25  The Kansas Supreme Court
held in State v. Meeks26 that reflexive forfeiture posed no problem,
writing:

If the trial court determines as a threshold matter that the
reason the victim cannot testify at trial is that the accused
murdered her, then the accused should be deemed to have
forfeited the confrontation right, even though the act with
which the accused is charged is the same as the one by which
he allegedly rendered the witness unavailable.27

Angela Johnson argued during her prosecution for murder that
the forfeiture-by-wrongdoing doctrine admits only statements unre-
lated to the conduct for which a defendant is on trial, “or there would
be a ‘murder victim’s’ hearsay exception.”28  Judge Bennett of the
United States District Court for the Northern District of Iowa held the

23. Emery, 186 F.3d at 926.
24. Id.; see also State v. McLaughlin, 265 S.W.3d 257, 272-73 (Mo. 2008) (holding

that the forfeiture-by-wrongdoing doctrine applied in a defendant’s trial for murdering a
witness even though the murder was committed to prevent the witness from testifying
in another case); cf. State v. Hosier, 454 S.W.3d 883, 897 (Mo. 2015) (holding that a
victim’s statements made on an application for a protection order against a defendant
were admissible at his trial for her murder since he intended to cause her to be unavail-
able to testify).

25. State v. Meeks, 88 P.3d 789, 791-93 (Kan. 2004), overruled on other grounds by
State v. Davis, 158 P.3d 317, 322 (Kan. 2006), and abrogated in part by State v. Belone,
285 P.3d 378, 382 (Kan. 2012).

26. 88 P.3d 789 (Kan. 2004).
27. Meeks, 88 P.3d at 794 (Kan. 2004) (quoting Motion for Leave to File and Brief

for Law Professors Sherman J. Clark, James J. Duane, Richard D. Friedman, Norman
Garland, Gary M. Maveal, Bridget McCormack, David A. Moran, Christopher B. Muel-
ler, and Roger C. Park as Amici Curiae Supporting Petitioner, Crawford v. Washington,
541 U.S. 36 (2004) (No. 02-9410), 2003 WL 21754958, at *24 n.16), overruled on other
grounds by Davis, 158 P.3d at 322, and abrogated in part by Belone, 285 P.3d at 382; see
also Commonwealth v. Salaam, 65 Va. Cir. 404, 412-14 (Va. Cir. Ct. 2004) (relying on
Meeks and finding reflexive forfeiture), aff’d, No. 1882–05–1, 2006 WL 3589008, *4 (Va.
Ct. App. Dec. 12, 2006).

28. United States v. Johnson, 354 F. Supp. 2d 939, 961 (N.D. Iowa 2005), aff’d in
part, 495 F.3d 951 (8th Cir. 2007).
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doctrine contains no such limitation and applies even in a trial for
murder of a witness, and “not just in a trial for the underlying crimes
about which the defendant allegedly feared that the missing witness
would testify.”29  Judge Bennett similarly held during the prosecution
of Johnson’s accomplice that the forfeiture-by-wrongdoing rule con-
tains no subject matter limitation.30

The Wisconsin Supreme Court explained in State v. Jensen31 that
the coincidence between the wrongful conduct causing the unavaila-
bility of a witness and the elements of the crime charged is immaterial
to forfeiture analysis.32  The court noted that the identity between a
victim and a declarant should not have any bearing on confrontation
forfeiture.33  The court explained that compelling public policy inter-
ests warrant broad application of the doctrine.34  Therefore, the court
concluded that the forfeiture-by-wrongdoing rule contains no limita-
tion on the subject matter of the statements that may be admitted
thereunder and that forfeiture may apply even when a defendant is on
trial for murdering the witness whose out-of-court statements are of-
fered into evidence.35

Sheng Vang was found dead on July 18, 2004, and her estranged
husband, Moua Her, was charged with murder.36  Moua Her appealed
the admission during trial of statements made by Vang about prior
incidents of domestic abuse and argued that his constitutional right to
confront witnesses had been violated.37  The Minnesota Supreme
Court held in State v. Moua Her38 that confrontation forfeiture should
be handled like any other admissibility question and rejected Her’s
argument that reflexive forfeiture violates a criminal defendant’s pre-
sumption of innocence, writing:

At oral argument, Her argued that application of the forfei-
ture-by-wrongdoing doctrine in this way undermines his pre-
sumption of innocence. The applicability of the doctrine
depends on a finding that Her was responsible for Vang’s

29. Johnson, 354 F. Supp. 2d at 964, aff’d in part, 495 F.3d 951 (8th Cir. 2007).
30. United States v. Honken, 378 F. Supp. 2d 970, 991 (N.D. Iowa 2004).
31. 727 N.W.2d 518 (Wis. 2007).
32. See State v. Jensen, 727 N.W.2d 518, 532-35 (Wis. 2007), abrogated in part by

Giles v. California, 554 U.S. 353, 359-68 (2008); see also State v. Mason, 162 P.3d 396,
404-05 (Wash. 2007) (holding that forfeiture could be applied even when the court must
rule on the ultimate question in a case for purposes of admissibility if a clear, cogent,
and convincing evidence standard is used), abrogated on other grounds by Giles, 554
U.S. at 359-68, as recognized in State v. Dobbs, 320 P.3d 705, 709 (Wash. 2014).

33. Jensen, 727 N.W.2d at 533-34, abrogated in part by Giles, 554 U.S. at 359-68.
34. Jensen, 727 N.W.2d at 535.
35. Id.
36. State v. Moua Her, 750 N.W.2d 258, 262-64 (Minn. 2008), vacated, 555 U.S.

1092 (2009).
37. Moua Her, 750 N.W.2d at 262-63, 264, vacated, 555 U.S. 1092 (2009).
38. 750 N.W.2d 258 (Minn. 2008).
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death. But Her contends that no determination can be made
that he was responsible for Vang’s absence until the jury has
found him guilty of the murder. This argument does not pre-
clude application of the doctrine here. In cases where the for-
feiture-by-wrongdoing doctrine is at issue, the district court
should resolve the matter consistent with its obligations to
make determinations on the admissibility of evidence.39

Moua Her was remanded following the United States Supreme
Court’s decision in Giles v. California40 to consider whether Her killed
Vang with the intent of preventing her from testifying against him.41

The Minnesota Supreme Court explained that “Giles requires not only
that the defendant intend to kill the victim, but also that the defen-
dant killed the victim with the intent of preventing the victim from
testifying.”42  The court implicitly adhered to its earlier ruling regard-
ing a trial court’s obligation to make coincidental admissibility deter-
minations by remanding the case to the district court to develop a
factual record and resolve whether forfeiture still applied under the
Giles standard to possibly admit out-of-court statements made by the
murder victim.43

These cases are all consistent with the orthodox view adopted by
the Federal Rules of Evidence.  Evidence Rule 104(a) provides in perti-
nent part that a “court must decide any preliminary question about
whether a witness is qualified, a privilege exists, or evidence is admis-
sible.”44  The orthodox view is longstanding.45  Comments made by
the Advisory Committee when recommending the rule clarify that
“[t]o the extent that these inquiries are factual, the judge acts as a
trier of fact.”46  This practice is also longstanding.47  The Supreme Ju-
dicial Court of Massachusetts wrote in 1852:

39. Moua Her, 750 N.W.2d at 274, vacated, 555 U.S. at 1092.
40. 554 U.S. 353 (2008).
41. See State v. Her, 781 N.W.2d 869, 872 (Minn. 2010) (noting that the case had

been returned for renewed consideration in light of Giles).
42. Her, 781 N.W.2d at 875.
43. Id. at 876-77.
44. FED. R. EVID. 104(a); see generally An Act to Establish Rules of Evidence for

Certain Courts and Proceedings, Pub. L. No. 93-595, R. 104, 88 Stat. 1926, 1930 (1975)
(adopting FED. R. EVID. 104).

45. See generally Edmund Morgan, Functions of Judge and Jury in the Determina-
tion of Preliminary Questions of Fact, 43 HARV. L. REV. 165 (1929) (examining the ortho-
dox view); John MacArthur Maguire & Charles S. Epstein, Preliminary Questions of
Fact in Determining the Admissibility of Evidence, 40 HARV. L. REV. 392 (1927) (examin-
ing the same).

46. H.R. DOC. NO. 93-46 (1973) (Communication from Chief Justice of the United
States at 48); see also Preliminary Draft of Proposed Rules of Evidence for the United
States District Courts and Magistrates, 46 F.R.D. 161, 188 (1969).

47. See SAMUEL PHILLIPPS, A TREATISE OF THE LAW OF EVIDENCE 13 (John Dunlap
ed., New York, Gould, Banks & Gould 1816).
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[I]t is the province of the judge, who presides at the trial, to
decide all questions on the admissibility of evidence. It is also
his province to decide any preliminary questions of fact, how-
ever intricate, the solution of which may be necessary to en-
able him to determine the other question of admissibility.48

The Advisory Committee on the Federal Rules of Evidence relied
upon McCormick on Evidence when making its recommendations.49

McCormick on Evidence recognizes that fact questions are normally
decided by a jury, but explains with respect to admissibility
determinations:

Issues of fact are usually left to the jury, but there are strong
reasons here for not doing so. If the special question of fact
were submitted to the jury when objection is made, this
would be cumbersome and raise awkward problems about
unanimity. If the judge admits the evidence . . . to the jury
and directs them to disregard it unless they find that the dis-
puted fact exists, the aim of the exclusionary rule is likely to
be frustrated, for two reasons. First, the jury will often not be
able to erase the evidence from their minds, if they find that
the conditioning fact does not exist. They could not if they
would. Second, the average jury will not be interested in per-
forming this intellectual gymnastic of “disregarding” the evi-
dence. They are intent mainly on reaching their verdict in
this case in accord with what they believe to be true, rather
than in enforcing the long-term policies of evidence law.50

United States Supreme Court Justice Samuel Chase opined in
United States v. Callender51 that the common law was adopted by the
federal Constitution in criminal cases and helped to define the rights,
powers, and duties of a jury.52  Influential Chief Justice John Mar-
shall similarly believed the common law of England became the com-
mon law of this country, and decisions made by English courts prior to

48. Gorton v. Hadsell, 63 Mass. 508, 511 (1852); see also SAMUEL PHILLIPPS, A
TREATISE OF THE LAW OF EVIDENCE 13 (John Dunlap ed., New York, Gould, Banks &
Gould 1816).

49. See Preliminary Draft of Proposed Rules of Evidence for the United States Dis-
trict Courts and Magistrates, 46 F.R.D. 161, 188 (1969).

50. CHARLES T. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 53, at 122-23
(1954); but see Jackson v. Denno, 378 U.S. 368, 435 (1964) (Harlan, J., dissenting) (opin-
ing that jurors are perfectly capable of resolving complex disputed factual issues regard-
ing admissibility and disregarding an involuntary confession if properly instructed by a
judge, because the same danger respecting a jury’s ability to follow instructions to disre-
gard particular evidence “arises whenever evidence admissible for one purpose is inad-
missible for another, and the jury is admonished that it may consider the evidence only
with respect to the former.”).

51. 25 F. Cas. 239 (C.C.D. Va. 1800) (No. 14,709).
52. United States v. Callender, 25 F. Cas. 239, 255-56 (C.C.D. Va. 1800) (No.

14,709).
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the American Revolution were authoritative in the United States.53

Professor James Bradley Thayer reviewed common law history and
the development of the rules of evidence in his Preliminary Treatise on
Evidence and concluded that “there is not, and never was, any such
thing in jury trials as an allotting of all questions of fact to the jury.
The jury simply decides some questions of fact.”54  There is historical
support from around the time of constitutional founding for Thayer’s
view.  William Hening explained in The New Virginia Justice that
there were two types of exceptions to witness testimony: (1) those that
went to the credit of a witness were left for a jury to decide and (2)
those that went to competency over which “the court is the judge.”55

In 1780, English Justice Francis Buller succinctly explained in The
Company of Carpenters v. Hayward:56 “Whether there be any evi-
dence, is a question for the Judge. Whether sufficient evidence, is for
the jury.”57

Samuel Phillipps wrote in the first American edition of his Trea-
tise on the Law of Evidence that “[a]s it is the province of the jury to
consider what degree of credit ought to be given to evidence, so it is for
the court alone to determine whether a witness is competent, or the
evidence is admissible.”58  Chief Justice Marshall opined in United

53. Murdock v. Hunter, 17 F. Cas. 1013, 1015 (C.C.D. Va. 1808) (No. 9941) (consid-
ering English common law evidentiary rules).  This was the prevailing view of that
time. See 2 JAMES KENT, COMMENTARIES ON AMERICAN LAW 23 (New York, O. Halsted
1827) (“The revolution did not involve in it any abolition of the common law.”); but see 1
ST. GEORGE TUCKER, BLACKSTONE’S COMMENTARIES: WITH NOTES OF REFERENCE TO THE

CONSTITUTION AND LAWS, OF THE FEDERAL GOVERNMENT OF THE UNITED STATES; AND OF

THE COMMONWEALTH OF VIRGINIA 120 app. at 405-06 (Philadelphia, William Young
Birch and Abraham Stall 1803) (asserting that the American revolution abrogated En-
glish common law except to the extent that it was actually brought into use during the
existence of the colonial governments or was revived by constitutional or statutory
provision).

54. JAMES BRADLEY THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COM-

MON LAW 185 (Boston, Little, Brown, and Company 1898).
55. WILLIAM HENING, THE NEW VIRGINIA JUSTICE 235-36, ¶ 82 (Richmond, Johnson

& Warner 1810); see also 2 MATTHEW HALE, HISTORIA PLACITORUM CORONAE - THE HIS-

TORY OF THE PLEAS OF THE CROWN 276-77 (London, E. and R. Nutt, and R. Gosling 1736)
(explaining that jurors decided exceptions to the credit of a witness and courts decided
exceptions as to competency).

56. (1780) 99 Eng. Rep. 241.
57. Company of Carpenters v. Hayward (1780) 99 Eng. Rep. 241, 242; 1 Douglas

374, 375; see also Bartlett v. Smith, (1843) 152 Eng. Rep. 895, 896-97, 11 Meeson &
Welsby 483, 485-86 (later summarizing the orthodox view adopted in England).

58. SAMUEL PHILLIPPS, A TREATISE OF THE LAW OF EVIDENCE 13-14 (John Dunlap
ed., New York, Gould, Banks & Gould 1816); see also FRANCIS BULLER, AN INTRODUC-

TION TO THE LAW RELATIVE TO TRIALS AT NISI PRIUS 297 (New York, Southwick & Hard-
castle 1806) (“If a particular fact go to the competency of a witness, it may be proved by
other testimoney [sic], as the copy of a record for perjury or felony. So of an interest in a
witness in the event of a cause: and whether he be interested or not shall be decided by
the judge.”); THOMAS PEAKE, A COMPENDIUM OF THE LAW OF EVIDENCE 87-88 n.b (Wal-
pole, Thomas & Thomas 1804) (footnote b states, “A witness is properly said to be com-
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States v. Burr59 that judges decide admissibility questions as a matter
of practical necessity:

No person will contend that, in a civil or criminal case, either
party is at liberty to introduce what testimony he pleases, le-
gal or illegal, and to consume the whole term in details of
facts unconnected with the particular case. Some tribunal,
then, must decide on the admissibility of testimony. The par-
ties cannot constitute this tribunal; for they do not agree. The
jury cannot constitute it; for the question is whether they
shall hear the testimony or not. Who, then, but the court can
constitute it? It is of necessity the peculiar province of the
court to judge of the admissibility of testimony.60

Early authorities recognized that judges may perform a fact-find-
ing function when determining evidence admissibility.  Phillips ex-
plained in his Treatise on the Law of Evidence:

[W]hatever antecedent facts are necessary to be ascertained,
for the purpose of deciding the question of competency, as, for
example, whether a child understands the nature of an oath -
or, whether the confession of a prisoner was voluntary - or,
whether declarations, offered in evidence as dying declara-
tions, were made under the immediate apprehension of
death: these, and other facts of the same kind, are to be deter-
mined by the court, and not by the jury.61

Thomas Starkie similarly wrote in his Practical Treatise on the
Law of Evidence that:

It also belongs to the Court to decide all collateral matters
arising in the course of the trial. Thus it is for the Court in all
cases to determine upon the competency of witnesses, and the
admissibility of particular evidence with reference to the
facts in issue, or to the allegations on the record, even al-
though the admissibility of the evidence should depend on a
matter of fact.62

petent, whenever he can be at all examined before a court of justice, and this competency
is a question of law to be determined by the judge, previous to his giving evidence in the
cause. If the law permits him to be examined, his credibility forms the most important
part of the duty of a jury, which they must decide on, according to the opposing or cor-
roborating circumstances of the case.”).

59. 25 F. Cas. 55 (C.C.D. Va. 1807) (No. 14,693).
60. United States v. Burr, 25 F. Cas. 55, 179 (C.C.D. Va. 1807) (No. 14,693).
61. SAMUEL PHILLIPPS, A TREATISE OF THE LAW OF EVIDENCE 13 (John Dunlap ed.,

New York, Gould, Banks & Gould 1816); see also ZEPHANIAH SWIFT, A DIGEST OF THE

LAW OF EVIDENCE IN CIVIL AND CRIMINAL CASES AND A TREATISE ON BILLS OF EXCHANGE

AND PROMISSORY NOTES 125 (Hartford, Oliver D. Cooke 1810) (“Whether the deceased
was conscious of approaching death, or not, is a fact to be decided by the Court, in order
to admit, or reject the evidence of his dying declarations, and is not a point to be left to
the jury.”).

62. THOMAS STARKIE, A PRACTICAL TREATISE OF THE LAW OF EVIDENCE 429 (Theron
Metcalf ed., Boston, Wells and Lilly 1826).
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Professor John Henry Wigmore later described the principle that
a judge must decide incidental questions of fact regarding admissibil-
ity as “one of the foundation-stones of our law . . . .”63

The application of marital privilege in criminal conversation (i.e.
adultery) and bigamy cases illustrates that judges were permitted to
make factual determinations regarding admissibility that coincided
with those to be later made by a jury regarding guilt.  It has been a
general rule for centuries that “the husband and wife cannot be wit-
nesses for or against each other.”64  In State v. Phelps,65 a man was
indicted “for being a married man, and as such being found in bed
with a woman not his wife, under such circumstances as afforded a
presumption of an illicit intention.”66  The prosecution and defense ar-
gued whether or not a subsequently divorced wife could testify against
her ex-husband when an alleged crime occurred while the marriage
was still in effect.67  The Chief Judge observed that “[h]e had investi-
gated the subject, and was fully prepared to decide against the admis-
sibility of the witness.”68  The practice in bigamy cases was the same.
Zephaniah Swift wrote in his Digest of the Law of Evidence that
“[w]here the wife was prosecuted for bigamy, the husband was not al-
lowed to give evidence of the first marriage.”69  In these situations,
both the crime and the testimonial disability depended upon the exis-

63. JOHN H. WIGMORE, A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE

IN TRIALS AT COMMON LAW 3590-91 (Boston, Little, Brown, and Company 1905).
64. ZEPHANIAH SWIFT, A DIGEST OF THE LAW OF EVIDENCE IN CIVIL AND CRIMINAL

CASES AND A TREATISE ON BILLS OF EXCHANGE AND PROMISSORY NOTES 92 (Hartford,
Oliver D. Cooke 1810); see also THOMAS PEAKE, A COMPENDIUM OF THE LAW OF EVIDENCE

126 (Walpole, Thomas & Thomas 1804) (“the law, considering the policy of marriage,
also prevents them from giving evidence against each other . . . .”); 1 MATTHEW HALE,
HISTORIA PLACITORUM CORONAE - THE HISTORY OF THE PLEAS OF THE CROWN 301
(London, E. and R. Nutt, and R. Gosling 1736) (“A feme covert is not a lawful witness
against her husband in case of treason . . . .”); 2 WILLIAM HAWKINS, A TREATISE OF THE

PLEAS OF THE CROWN OR, A SYSTEM OF THE PRINCIPAL MATTERS RELATING TO THAT SUB-

JECT, DIGESTED UNDER THEIR PROPER HEADS 431 (Savoy, Eliz. Nutt and R. Gosling
1721) (“It seems agreed That the Husband and Wife . . . shall not be admitted to give
Evidence against the other . . . .”); EDWARD COKE, THE FIRST PART OF THE INSTITUTES OF

THE LAWES OF ENGLAND OR, A COMMENTARIE UPON LITTLETON, ch. 1, § 1, at 6b (London,
Societie of Stationers 1628) (“a wife cannot be produced either against or for her hus-
band . . . .”).

65. 2 Tyl. 374 (Vt. 1803).
66. State v. Phelps, 2 Tyl. 374, 374-75 (Vt. 1803).
67. Phelps, 2 Tyl. at 375-76.
68. Id. at 376.
69. ZEPHANIAH SWIFT, A DIGEST OF THE LAW OF EVIDENCE IN CIVIL AND CRIMINAL

CASES AND A TREATISE ON BILLS OF EXCHANGE AND PROMISSORY NOTES 92 (Hartford,
Oliver D. Cooke 1810); see also Bassett v. United States, 137 U.S. 496, 505-06 (1890)
(recognizing the common law rule); The King v. Cliviger (1788) 100 Eng. Rep. 143, 146-
47; 2 Term. Rep. 263, 267-69 (discussing testimonial incompetency of spouses in bigamy
cases); 1 EDWARD EAST, A TREATISE OF PLEAS OF THE CROWN 469 (London, A. Strahan
1803) (“The first and true wife cannot be a witness against her husband, nor vice versa
. . . .”); 1 MATTHEW HALE, HISTORIA PLACITORUM CORONAE - THE HISTORY OF THE PLEAS
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tence of a marriage, and a court necessarily had to decide that fact
when ruling upon admissibility.70

History therefore substantiates the majority view.  Justice Story
wrote in his Commentaries on the Constitution of the United States
that the constitutional right to a jury trial “does but follow out the
established course of the common law in all trials for crimes.”71

Judges did not invade upon the province of a jury when making fac-
tual determinations pertaining to admissibility.  The very nature of a
jury trial requires a judge to rule on admissibility.72  Bigamy cases
demonstrate that it did not matter if an antecedent fact necessary for
an evidentiary ruling coincided with one that also had to be found by a
jury with respect to guilt.73  If antecedent facts needed to be deter-
mined, it was the responsibility of the judge, and not the jury, to de-
cide them.74

OF THE CROWN 693 (London, E. and R. Nutt, and R. Gosling 1736) (“The first and true
wife is not to be allowd [sic] as a witness against the husband . . . .”).

70. It was a felony to be “twice married . . . .”  4 WILLIAM BLACKSTONE, COMMENTA-

RIES ON THE LAWS OF ENGLAND ch. 13, at 163 (Oxford, Clarendon Press 1769); see also 1
WILLIAM HAWKINS, A TREATISE OF THE PLEAS OF THE CROWN OR, A SYSTEM OF THE PRINCI-

PAL MATTERS RELATING TO THAT SUBJECT, DIGESTED UNDER THEIR PROPER HEADS ch. 43,
§ 1, at 110 (Savoy, Eliz. Nutt and R. Gosling 1716) (stating that it was a felony “if any
Person . . ., being married, do marry any Person of Persons, the former Husband or Wife
being alive . . . .”) (emphasis added).  In such cases, a defendant’s first spouse could not
testify if the first marriage was proven. See THOMAS PEAKE, A COMPENDIUM OF THE LAW

OF EVIDENCE 128 (Walpole, Thomas & Thomas 1804) (explaining with respect to the
testimonial disability that “on an indictment for bigamy, after a marriage in fact has
been proved, a former wife is no witness to prove her marriage, because she is legally
his wife, and therefore incompetent to give evidence against him.”).

71. 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES

§ 1785, at 662 (Boston, Hilliard, Gray, and Company 1833); see also Callan v. Wilson,
127 U.S. 540, 549-50 (1887) (quoting Story’s Commentaries); see generally U.S. CONST.
art. III, § 2, cl. 3 (stating that “[t]he trial of all crimes, except in cases of impeachment,
shall be by jury . . . .”); U.S. CONST. amend. VI (stating that a criminal defendant “shall
enjoy the right to a speedy and public trial, by an impartial jury . . . .”).

72. Burr, 25 F. Cas. at 179.
73. Judges made coincidental preliminary determinations and applied marital

privilege in bigamy cases since the 1600s. See Mary Griggs’s Case (1660) 83 Eng. Rep. 1;
Raym. Sir. T. 1.  Application in such cases was not limited to exclusion of evidence.
Once it was determined that a first marriage was valid, a putative spouse from a subse-
quent marriage was allowed to testify since marital privilege did not technically attach
to that invalid later marriage. See Miles v. United States, 103 U.S. 304, 315 (1880)
(“When the first marriage is duly established by other evidence, to the satisfaction of
the court, she may be admitted to prove the second marriage, but not the first . . . .”); see
also JOSEPH CHITTY, A PRACTICAL TREATISE ON THE CRIMINAL LAW 594 (Philadelphia,
Edward Earle 1819); WILLIAM HENING, THE NEW VIRGINIA JUSTICE 144, 240 (Richmond,
Johnson & Warner 1810); THOMAS PEAKE, A COMPENDIUM OF THE LAW OF EVIDENCE 127-
28 (Walpole, Thomas & Thomas 1804); 4 WILLIAM BLACKSTONE, COMMENTARIES ON THE

LAWS OF ENGLAND ch. 13, at 164 (Oxford, Clarendon Press 1769); 1 MATTHEW HALE,
HISTORIA PLACITORUM CORONAE - THE HISTORY OF THE PLEAS OF THE CROWN 693
(London, E. and R. Nutt, and R. Gosling 1736).

74. SAMUEL PHILLIPPS, A TREATISE OF THE LAW OF EVIDENCE 13 (John Dunlap ed.,
New York, Gould, Banks & Gould 1816); see also State v. Poll, 8 N.C. 237, 239 (1821)
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III. UNITED STATES V. MAYHEW

John Mayhew was charged in the United States District Court for
the Southern District of Ohio with, among other crimes, the kidnap-
ping and murder of his daughter.75  The prosecution sought to use a
recorded statement given by Mayhew’s daughter to a police officer
shortly before she died, and Mayhew moved to exclude it.76  The court
recognized that the scenario presented an interesting problem with
respect to forfeiture by wrongdoing: “[F]or the court to conclude that
the accused committed the act rendering the declarant victim unavail-
able, the court must also conclude that the defendant committed the
criminal act charged, because those two acts are the same.”77  United
States District Court Judge Algenon Marbley noted that the problem
seemed troublesome at first glance, but nonetheless held equitable
considerations prevailed and the forfeiture doctrine could be applied
“regardless of whether the defendant is standing trial for the identical
crime that caused the declarant’s unavailability.”78  He stated the fol-
lowing reasons for the court’s decision: (1) confrontation forfeiture is
an equitable doctrine that ensures a defendant will receive no benefit
from his wrongdoing; (2) the jury will never learn the judge’s prelimi-
nary finding, and the jury will use different information and a differ-
ent standard of proof to decide the defendant’s guilt; and (3) a judge is
permitted in analogous evidentiary situations to determine prelimi-
nary facts that coincide with those to be later decided by the jury when
reaching its verdict.79

The forfeiture-by-wrongdoing doctrine is founded upon equitable
principles.80  Sir Geoffrey Gilbert wrote in his treatise on the Law of
Evidence that the reason prior testimony could be used at common law
against a defendant who was responsible for the unavailability of a
witness was because such a wrongdoer “shall never be admitted to

(writing with respect to the admissibility of dying declarations that “[t]he latest and
most authoritative cases show that the court is to decide, and not the jury, whether the
deceased made the declaration under the apprehension of death.”); Thomas John’s Case
(1790) reported in, 1 EDWARD EAST, A TREATISE OF THE PLEAS OF THE CROWN ch. 5, § 124,
at 357, 358 (London, A. Strahan 1803) (stating the same).

75. See United States v. Mayhew, 380 F. Supp. 2d 961, 963 (S.D. Ohio 2005) (de-
tailing the defendant’s abduction and shooting of his daughter).

76. Mayhew, 380 F. Supp. 2d at 963.
77. Id. at 967 (quoting Richard D. Friedman, Confrontation and the Definition of

Chutzpa, 31 ISR. L. REV. 506, 522 (1997)).
78. Id. at 968.
79. Id.
80. See id. at 966-67, 968; see generally Tim Donaldson, Combating Victim/Witness

Intimidation in Family Violence Cases: A Response to Critics of the “Forfeiture by
Wrongdoing” Confrontation Exception Resurrected by the Supreme Court in Crawford
and Davis, 44 IDAHO L. REV. 643, 647-65 (2008) (reviewing the origins and equitable
reasons for the doctrine).
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shelter himself by such evil Practices on the Witness, that being to
give him Advantage of his own Wrong.”81  The United States Supreme
Court similarly said in Reynolds v. United States82 when recognizing
the doctrine for this country that “[t]he rule has its foundation in the
maxim that no one shall be permitted to take advantage of his own
wrong . . . .”83  The Supreme Court later confirmed in Crawford v.
Washington84 that “the rule of forfeiture by wrongdoing (which we ac-
cept) extinguishes confrontation claims on essentially equitable
grounds . . . .”85

The equitable principles upon which the forfeiture doctrine is
based weigh against imposition of a subject matter limitation.
Josephine Gray was indicted in United States v. Gray86 for mail and
wire fraud committed during her collection of life insurance benefits
for husbands that she conspired to kill.87  Gray and a boyfriend killed
her second husband, in part, to keep him from testifying in an assault
case.88  The United States Court of Appeals for the Fourth Circuit re-
jected Gray’s argument that the forfeiture-by-wrongdoing rule “should
not apply in this case because she did not intend to procure Robert
Gray’s unavailability as a witness at this trial.”89  The court recog-
nized that the forfeiture rule had been adopted with the “specific goal
to implement a ‘prophylactic rule to deal with abhorrent behavior
which strikes at the heart of the system of justice itself.’ ”90  The court
explained that the exception prevents wrongdoers from profiting by
silencing witnesses, and it should be broadly construed to ensure that
a defendant cannot avoid the evidentiary impact of statements made

81. GEOFFREY GILBERT, THE LAW OF EVIDENCE 141 (London, Henry Lintot 1756).
This anonymously published treatise is attributed to Lord Chief Baron Gilbert of the
Exchequer, see 1 JOHN H. WIGMORE, A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF

EVIDENCE IN TRIALS AT COMMON LAW § 8, at 26 (Boston, Little, Brown, and Company
1904).

82. 98 U.S. 145 (1878).
83. Reynolds v. United States, 98 U.S. 145, 159 (1878).
84. 541 U.S. 36 (2004).
85. Crawford v. Washington, 541 U.S. 36, 62 (2004); see also Davis v. Washington,

547 U.S. 813, 833 (2006) (reiterating what the Court said in Crawford and further ex-
plaining that “[w]hile defendants have no duty to assist the State in proving their guilt,
they do have the duty to refrain from acting in ways that destroy the integrity of the
criminal-trial system.”).

86. 405 F.3d 227 (4th Cir. 2005).
87. United States v. Gray, 405 F.3d 227, 230-33 (4th Cir. 2005).
88. See Gray, 405 F.3d at 231-32 (describing the murder of Gray’s ex-husband a

week before he was scheduled to testify against her for earlier assaulting him with a
knife and club).

89. Id. at 241.
90. Id. (quoting FED. R. EVID. 804 advisory committee’s note to 1997 amendment);

see also United States v. Mastrangelo, 693 F.2d 269, 272-73 (2d Cir. 1982); Steele v.
Taylor, 684 F.2d 1193, 1202 (6th Cir. 1982).
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by the defendant’s victim.91  The court therefore refused to limit appli-
cation of the doctrine, holding that it “applies whenever the defen-
dant’s wrongdoing was intended to, and did, render the declarant
unavailable as a witness against the defendant, without regard to the
nature of the charges at the trial in which the declarant’s statements
are offered.”92

The forfeiture doctrine can only be effective as a prophylactic
measure if it does not have loopholes.  It would not make sense that a
defendant might forfeit the right to confront a witness at his or her
trial for a drug crime by murdering the witness, but not at the trial for
the murder itself.93  The United States Court of Appeals  for the Dis-
trict of Columbia Circuit explained in United States v. White:94

It is hard to imagine a form of misconduct more extreme than
the murder of a potential witness. Simple equity supports a
forfeiture principle, as does a common sense attention to the
need for fit incentives. The defendant who has removed an
adverse witness is in a weak position to complain about losing
the chance to cross-examine him. And where a defendant has
silenced a witness through the use of threats, violence or
murder, admission of the victim’s prior statements at least
partially offsets the perpetrator’s rewards for his misconduct.
We have no hesitation in finding, in league with all circuits to
have considered the matter, that a defendant who wrongfully
procures the absence of a witness or potential witness may
not assert confrontation rights as to that witness.95

In short, “[t]he equitable rationale of the forfeiture doctrine is no
less compelling when the issue is whether to admit hearsay state-
ments of the person whom the defendant is accused of having mur-
dered to prevent his testimony . . . .”96

It is also true that “the jury will use different information and a
different standard of proof to decide the defendant’s guilt” when a
judge makes a preliminary finding for purposes of confrontation forfei-

91. Gray, 405 F.3d at 242.
92. Id. at 241; see also United States v. Johnson, 495 F.3d 951, 972 (8th Cir. 2007);

United States v. Dhinsa, 243 F.3d 635, 652-53 (2d Cir. 2001); United States v. Emery,
186 F.3d 921, 926 (8th Cir. 1999); United States v. Miller, 116 F.3d 641, 667-68 (2d Cir.
1997); but see State v. Jarzbek, 529 A.2d 1245, 1253 (Conn. 1987) (opining that the
constitutional right of confrontation would have little force if it is impliedly waived by
conduct that occurred during the commission of the crime for which a defendant is on
trial).

93. But see State v. Moua Her, 750 N.W.2d 258, 297-98 (Minn. 2008) (Page, J.,
concurring) (opining that the logical extension of “equitable” forfeiture could be taken
too far in murder cases).

94. 116 F.3d 903 (D.C. Cir. 1997).
95. United States v. White, 116 F.3d 903, 911 (D.C. Cir. 1997).
96. Jenkins v. United States, 80 A.3d 978, 997 (D.C. 2013).
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ture that coincides with a factual issue to be decided by a jury.97  The
Supreme Court has not taken a position on the standards necessary to
prove confrontation forfeiture.98  The Supreme Court has, however,
codified the doctrine in Evidence Rule 804(b)(6).99  For purposes of ad-
missibility determinations, that rule adopts the “usual Rule 104(a)
preponderance of the evidence standard . . . .”100  By contrast, a jury
will decide factual questions regarding guilt on a reasonable doubt
standard.101  Evidence Rule 104 additionally permits a judge to rely
on proof when making an admissibility ruling that may not be heard
by a jury.102  The Supreme Court recognized in Davis v. Washing-
ton103 that state courts have allowed consideration of “hearsay evi-
dence, including the unavailable witness’s out-of-court statements
. . . .”104  A jury should not be prejudiced by factual determinations
properly made by a judge when ruling on admissibility, because it
“will never learn of the judge’s preliminary finding.”105

Many courts have seen similarities between the operation of the
forfeiture-by-wrongdoing doctrine and the co-conspirator statement
rule.106  The D.C. Circuit recognized in United States v. White107 that

97. Mayhew, 380 F. Supp. 2d at 968.
98. Davis, 547 U.S. at 833.
99. Id.; see also FED. R. EVID. 804(b)(6).  The Supreme Court has commented that

the rule codifies the forfeiture-by-wrongdoing doctrine. Davis, 547 U.S. at 833; see also
Giles v. California, 554 U.S. 353, 367 (2008).

100. H.R. DOC. NO. 105-69 (1997) (Order Amending Federal Rules of Evidence at 23
(Apr. 11, 1997)).  The Supreme Court acknowledged in Davis that lower federal courts
applying FED. R. EVID. 804(b)(6) “have generally held the Government to the preponder-
ance-of-evidence standard . . . .” Davis, 547 U.S. at 833.  Other courts have additionally
rejected arguments that a reasonable doubt standard should apply and have adopted
either a preponderance or clear-and-convincing evidence standard for making forfeiture
determinations. See generally Tim Donaldson, Keeping the Balance True: Proof Require-
ments for Confrontation Forfeiture by Wrongdoing, 31 T.M. COOLEY L. REV. 429, 432-42
(2014) (reviewing the proof standards adopted by lower courts).

101. In re Winship, 397 U.S. 358, 364 (1969). See United States v. Thevis, 665 F.2d
616, 630-31 (5th Cir. 1982) (explaining the difference between the proof standards
needed for evidentiary rulings and convictions).

102. Mayhew, 380 F. Supp. 2d at 968 n.9; see also FED. R. EVID. 104(a); FED. R. EVID.
1101(d)(1).

103. 547 U.S. 813 (2006).
104. Davis, 547 U.S. at 833 (quoting Commonwealth v. Edwards, 830 N.E.2d 158,

174 (Mass. 2005)).
105. Mayhew, 380 F. Supp. 2d at 968; see also Moua Her, 750 N.W.2d at 274, va-

cated, 555 U.S. 1092 (2009); People v. Giles, 152 P.3d 433, 445 (Cal. 2007) (quoting
Mayhew), vacated on other grounds by Giles, 554 U.S. at 355-73, 376-77; see generally
Tim Donaldson, A Reliable and Clear-Cut Determination: Is a Separate Hearing Re-
quired to Decide when Confrontation Forfeiture by Wrongdoing Applies? 49 NEW ENG. L.
REV. 167, 183-184, 200 (2015) (reviewing and recommending adoption of precautions
taken in analogous situations regarding admission of co-conspirator statements).

106. See e.g., Giles, 554 U.S. at 403 (Breyer, J., dissenting); Mayhew, 380 F. Supp.
2d at 968; Giles, 152 P.3d at 445, vacated on other grounds by Giles, 554 U.S. at 355-73,
376-77; Jenkins, 80 A.3d at 997-98; Gonzalez v. State, 195 S.W.3d 114, 125 n.47 (Tex.
Crim. App. 2006).
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a “forfeiture finding is the functional equivalent of the predicate fac-
tual finding that a court must make before admitting hearsay under
the co-conspirator exception.”108  The United States Court of Appeals
for the Eighth Circuit has also noted the “functional similarity of the
questions involved.”109  The United States Court of Appeals for the
First Circuit wrote in United States v. Houlihan110 that “[p]roving the
conditions precedent to the applicability of the coconspirator exception
is analytically and functionally identical to proving that a defendant’s
wrongdoing waives his rights under the Confrontation Clause.”111

Cases regarding the operation of the co-conspirator statement rule are
therefore instructive.  The preliminary question regarding the appli-
cability of the co-conspirator hearsay exception coincides with the ulti-
mate question of fact for the jury when a conspiracy is charged.112

“Nevertheless, the fact-finding responsibilities of the judge and jury
are distinct.”113  The United States Court of Appeals for the Sixth Cir-
cuit explained in United States v. Enright114 that “the trial judge is
ruling on the admissibility of evidence, not guilt or innocence . . . .”115

The weight of authority therefore supports the conclusion reached
by Judge Marbley in United States v. Mayhew116 that:

In sum, the equitable principles outlined in Crawford, the
jury’s ignorance of the court’s threshold evidentiary determi-
nation, and the analogous evidentiary paradigm of conspiracy
permit this Court to make a preliminary finding as to
whether the Defendant’s wrongdoing resulted in the unavail-
ability of the declarant . . . even though he is on trial for her
murder.117

107. 116 F.3d 903 (D.C. Cir. 1997).
108. White, 116 F.3d at 912; see also State v. Jensen, 727 N.W.2d 518, 535-36 (Wis.

2007) (quoting Mayhew), abrogated in part by Giles, 554 U.S. at 359-68; Commonwealth
v. Edwards, 830 N.E.2d 158, 173 (Mass. 2005); cf. United States v. Baskerville, 448 F.
App’x 243, 249-50 (3d Cir. 2011) (finding no convincing reason to use different proce-
dures when applying the co-conspirator statement rule and the forfeiture-by-wrongdo-
ing doctrine).

109. Emery, 186 F.3d at 926.
110. 92 F.3d 1271 (1st Cir. 1996).
111. United States v. Houlihan, 92 F.3d 1271, 1280 (1st Cir. 1996); see also Steele v.

Taylor, 684 F.2d 1193, 1203 (6th Cir. 1982).
112. United States v. Enright, 579 F.2d 980, 985 (6th Cir. 1978).
113. Enright, 579 F.2d at 985.
114. 579 F.2d 980 (6th Cir. 1978).
115. Enright, 579 F.2d at 985.
116. 380 F. Supp. 2d 961 (S.D. Ohio 2005).
117. Mayhew, 380 F. Supp. 2d at 968.  It should, however, be noted that Judge Mar-

bley’s decision in Mayhew also concluded the motives behind a defendant’s misconduct
were irrelevant to operation of the forfeiture-by-wrongdoing doctrine. Id. at 966-67.
That conclusion has been abrogated by the adoption of a purpose requirement. Giles,
554 U.S. at 359-68.
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IV. MINORITY CONCERNS REGARDING COINCIDENTAL
FACTUAL DETERMINATIONS

Reflexive forfeiture has been rejected by judges who believe that
it infringes upon a criminal defendant’s trial rights.  Washington
State Supreme Court Justice Sanders opined that it “invades the prov-
ince of the jury by forcing the judge to determine . . . guilt prior to . . .
trial.”118  Other jurists have expressed additional concern that reflex-
ive forfeiture determinations offend the presumption of innocence.119

United States District Court Judge Ronald Guzmán more fully ex-
plained in United States v. Mikos:120

The relaxation of the rules of evidence based upon the Court’s
pretrial determination of the defendant’s probable guilt car-
ries with it the very real possibility of someday substantially
eroding the defendant’s right to be presumed innocent. The
rules of trial should not depend upon the Court’s pretrial
opinion of the defendant’s guilt or innocence. This issue is not
necessarily encountered when the wrongful conduct which
the defendant is accused of in connection with the witness’
unavailability is not also the very crime for which he will be
tried. But when it is the case, the Court should, at the very
least, be extremely reticent to engage in any pretrial proce-
dures that might predetermine the outcome of the case. By
relaxing the rules of evidence to allow testimony which would
not be admissible absent a pretrial determination of guilt, we
come perilously close to a self-fulfilling prophecy.121

Washington State Supreme Court Justice Wiggins referred to the
potential self-fulfilling prophecy of reflexive forfeiture as a “circular
trap.”122

In layman’s terms, the legal arguments express a common sense
objection that reflexive forfeiture operates backwardly.  From the
standpoint of someone wrongly accused that a tumultuous relation-
ship culminated in murder, there were undoubtedly many ugly things
said, and maybe even formal allegations made, during its course.
They are exactly the type of statements, when repeated, that made the

118. State v. Mason, 162 P.3d 396, 412 (Wash. 2007) (Sanders, J., dissenting); see
also United States v. Lentz, 282 F. Supp. 2d 399, 426 (E.D. Va. 2002) (referring to re-
flexive forfeiture as a preliminary conviction), aff’d on other grounds, 58 F. App’x 961
(4th Cir. 2003).

119. Lentz, 282 F. Supp. 2d at 426; Mason, 162 P.3d at 410 (Alexander, C.J.,
concurring).

120. No. 02-CR-137-1, 2004 WL 1631675 (N.D. Ill. Jul. 16, 2004).
121. United States v. Mikos, No. 02-CR-137-1, 2004 WL 1631675, at *5 (N.D. Ill.

Jul. 16, 2004).
122. State v. Dobbs, 320 P.3d 705, 714 (Wash. 2014) (Wiggins, J., dissenting); see

also Giles v. California, 554 U.S. 353, 379 (2008) (Souter, J., concurring) (expressing
concerns about “circularity”).
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accused person a suspect.  For that person, especially if unfamiliar
with the legal process, reflexive forfeiture seems counterintuitive.
The innocent person accused of forfeiture-by-wrongdoing may legiti-
mately wonder how he or she can be adjudged to have committed
charged misconduct before the conclusion of a trial and why someone
other than a jury can make that determination.

The California Supreme Court recognized in People v. Giles123

that “[t]he argument against permitting a judicial preliminary deter-
mination of forfeiture is that in ruling on the evidentiary matter, a
trial court is required, in essence, to make the same determination of
guilt of the charged crime as the jury.”124  However, that court con-
cluded that “[t]he presumption of innocence and right to jury trial will
not be infringed because the jury ‘will never learn of the judge’s pre-
liminary finding’ and ‘will use different information and a different
standard of proof to decide the defendant’s guilt.’ ”125  The California
Supreme Court noted that the accepted procedures for admitting co-
conspirator statements were analogous, because a trial court in that
situation also makes a preliminary finding regarding the fact of a con-
spiracy even when the underlying crime depends upon the existence of
the same conspiracy.126

The Texas Court of Criminal Appeals in Gonzalez v. State127 simi-
larly rejected an argument that a “trial court cannot make a prelimi-
nary finding of fact, under Rule 104(a), that the defendant committed
the very act of murder for which he is on trial in determining the ap-
plicability of the doctrine of forfeiture by wrongdoing.”128  It noted
that several pre- and post-Crawford cases have cited Evidence Rule
104(a) as the proper mechanism to use when making such determina-
tions.129  The court further explained that “[s]imilar preliminary rul-
ings on an ultimate issue are frequently made in conspiracy cases
when a trial judge determines whether certain statements are admis-
sible as a co-conspirator statement.”130

123. 152 P.3d 433 (Cal. 2007).
124. People v. Giles, 152 P.3d 433, 445 (Cal. 2007), vacated on other grounds by

Giles, 554 U.S. at 355-73, 376-77; see generally Lentz, 282 F. Supp. 2d at 426 (opining
that reflexive forfeiture deprives a criminal defendant of the right to have a jury decide
the issue), aff’d on other grounds, 58 F. App’x at 961; State v. Mason, 162 P.3d at 412
(Sanders, J., dissenting) (stating the same).

125. Giles, 152 P.3d at 445 (quoting United States v. Mayhew, 380 F. Supp. 2d 961,
968 (S.D. Ohio 2005)), vacated on other grounds by Giles, 554 U.S. at 355-73, 376-77.

126. Giles, 152 P.3d at 445, vacated on other grounds by Giles, 554 U.S. at 355-73,
376-77; see also Mayhew, 380 F. Supp. 2d at 968.

127. 195 S.W.3d 114 (Tex. Crim. App. 2006).
128. Gonzalez v. State, 195 S.W.3d 114, 125 n.47 (Tex. Crim. App. 2006).
129. Gonzalez, 195 S.W.3d at 125 n.47.
130. Id.
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Application of the forfeiture doctrine in a murder case where a
missing witness is also the victim is analogous to the application of
the co-conspirator statement rule in a conspiracy case.  A judge must
inquire into guilt when making a forfeiture determination in a case
where a defendant is charged with murdering a witness.131  Similarly,
“where a defendant is charged with conspiracy, the judge is permitted
to make an initial finding that the conspiracy existed so as to deter-
mine whether a statement can be admitted under the co-conspirator
exception to the hearsay rule.”132  The United States Supreme Court
held in Bourjaily v. United States133 that a trial judge need only be
persuaded by a preponderance of evidence that the requirements of
the co-conspirator statement rule have been met.134  The Court fur-
ther ruled that a trial court “may examine the hearsay statements
sought to be admitted” when making admissibility determinations
under that rule.135  The Court did not directly address the propriety of
a trial court making an evidentiary ruling that coincides with the ulti-
mate issue in a case, but it expressed no apparent concern when com-
menting that “[c]ourts often act as factfinders . . . .”136

There was no clean separation at common law between the roles
of judges and juries with respect to fact questions.137  The modern
jury trial, by which questions of fact are decided on the basis of evi-
dence produced in court, did not fully emerge until the end of the
1600s and the beginning of the 1700s.138  The regulation of trial evi-
dence before that time was unlike it is today.  The hearsay rule did not
become fixed until sometime between 1675 and 1690.139  Hearsay was
regularly allowed as evidence until the middle of the 1600s even over
objection.140  In addition, jurors were allowed until the 1700s to decide
cases on the basis of private facts known to the jurors that were not
presented in court.141

131. Giles, 554 U.S. at 374 n.6 (plurality opinion).
132. Id. at 403 (2008) (Breyer, J., dissenting) (citing Bourjaily v. United States, 483

U.S. 171, 175-76 (1987)).
133. 483 U.S. 171 (1987).
134. Bourjaily, 483 U.S. at 175-76.
135. Id. at 181.
136. Id. at 180.
137. JAMES BRADLEY THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COM-

MON LAW 185 (Boston, Little, Brown, and Company 1898).
138. See generally Tim Donaldson, Gradually Exploded: Confrontation vs. the For-

mer Testimony Rule, 46 ST. MARY’S L.J. 137, 149-51, 175-78 (2015) (tracing the origins
and development of the modern jury trial).

139. John H. Wigmore, The History of the Hearsay Rule, 17 HARV. L. Rev. 437, 445
(1904).

140. Id. at 444.
141. 3 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND ch. 23, at

368, 374-75 (Oxford, Clarendon Press 1768).
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It became the role of a judge in the modern jury trial to regulate
the introduction of evidence and decide admissibility questions re-
garding disputed facts.  Matthew Hale described the modern trial pro-
cess in his History and Analysis of the Common Law by which
evidence is presented in open court “before the Judge and Jury, where
each Party has Liberty of excepting, either to the Competency of the
Evidence, or the Competency or Credit of the Witnesses, which Excep-
tions are publickly [sic] stated, and by the Judges openly and pub-
lickly [sic] allowed or disallowed . . . .”142  A judge did not, however,
impermissibly invade upon the province of a jury when delving further
into factual matters.  Hale also explained that judges and jurors
shared functions with regards to fact questions:

Another Excellency of this Trial is this, That the Judge is al-
ways present at the Time of the Evidence given in it: Herein
he is able in Matters of Law emerging upon the Evidence to
direct them; and also, in Matters of Fact, to give them a great
Light and Assistance by his weighing the Evidence before
them, and observing where the Question and Knot of the Bus-
iness lies, and by shewing [sic] them his Opinion even in Mat-
ter of Fact, which is a great Advantage and Light to Lay-Men.
And thus, as the Jury assists the Judge in determining the
Matter of Fact, so the Judge assists the Jury in determining
Points of Law, and also very much in investigating and en-
lightning [sic] the Matter of Fact, where of the Jury are
Judges.143

The operation of the co-conspirator statement rule demonstrates
that judges and jurors could both have dominion over the same fact
issue at different stages of a proceeding.  The Supreme Court de-
scribed the rule in United States v. Gooding144 that “in cases of con-
spiracy and riot, when once the conspiracy or combination is
established, the act of one conspirator, in the prosecution of the enter-
prise, is considered the act of all, and is evidence against all.”145  The
admissibility of an act committed by an alleged conspirator was there-
fore dependent upon establishment of a conspiracy.146  The Connecti-
cut Supreme Court explained in Gardner v. Preston147 that this

142. MATTHEW HALE, THE HISTORY AND ANALYSIS OF THE COMMON LAW OF ENGLAND

256-57 (Savoy, J. Nutt 1713).
143. Id. at 259-60.
144. 25 U.S. 460 (1827).
145. United States v. Gooding, 25 U.S. 460, 469 (1827); see also Case of Fries, 9 F.

Cas. 924, 931-32 (C.C.D. Pa. 1800) (No. 5,127) (explanation of the rule by Supreme
Court Associate Justice Samuel Chase).

146. 1 EDWARD EAST, A TREATISE OF PLEAS OF THE CROWN 97 (London, A. Strahan
1803) (explaining that a judge must decide whether a sufficient connection between al-
leged co-conspirators has been made before admission of any consequential evidence).

147. 2 Day 205 (Conn. 1805).
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entailed preliminary resolution by a judge of a factual question that
would ultimately be decided by a jury: “[i]t is for the Court to decide,
Whether the evidence conduced at all to the proof of the fact, which
was to be ascertained. But this point having been determined, the
question how far it conduced to prove the fact, is exclusively within
the cognizance of the jury.”148

Connecticut Supreme Court Justice Swift further explained in his
Digest of the Law of Evidence:

[W]hen the connection between the parties, is established by
evidence; of which the Court must, in the first instance judge,
previous to the admission of any consequential evidence to af-
fect the prisoner by the acts of others, to which he was not a
party or privy, then whatever is done in pursuance of that
conspiracy by one of the conspirators, though unknown, per-
haps, to the rest, at the time, is to be considered as the act of
all.149

A judge was therefore required to make a preliminary factual de-
termination that coincided with the ultimate issue in conspiracy cases
when ruling on the admissibility of purported co-conspirator
statements.

Modern cases have considered in the context of the co-conspirator
statement rule whether a judge invades upon the province of a jury
when making a coincidental preliminary fact determination for pur-
poses of evidence admissibility.  The United States Court of Appeals
for the Ninth Circuit acknowledged in Carbo v. United States150 with
respect to the admissibility of co-conspirator statements:

The situation is rendered confusing by the fact that the ad-
missibility of this evidence (concededly relevant but chal-
lenged under a technical evidentiary rule of competence)
depends upon a disputed preliminary question of fact which
coincides with the ultimate jury question upon the merits.
The declarations are admissible against the defendants if
they are co-conspirators. If they are co-conspirators they are
guilty. The problem presented to us is whether the prelimi-
nary question (upon the resolution of which only independent
evidence is available) is to be resolved by the jury or by the
judge. Appellants’ view of the law, as set forth in the proposed
instructions, is that the preliminary question is to be resolved
by the jury upon proof beyond a reasonable doubt.151

148. Gardner v. Preston, 2 Day 205, 208 (Conn. 1805).
149. ZEPHANIAH SWIFT, A DIGEST OF THE LAW OF EVIDENCE IN CIVIL AND CRIMINAL

CASES AND A TREATISE ON BILLS OF EXCHANGE AND PROMISSORY NOTES 156 (Hartford,
Oliver D. Cooke 1810).

150. 314 F.2d 718 (9th Cir. 1963).
151. Carbo v. United States, 314 F.2d 718, 736 (9th Cir. 1963).
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The Ninth Circuit in Carbo nonetheless rejected an argument
that the trial court should have instructed the jury to disregard the
evidence unless it first found the defendant guilty.152  The court in-
stead accepted the problem as one regarding the admissibility of evi-
dence and adopted the “orthodox prevailing view of the allocation of
functions between judge and jury, which assigns to the judge decisions
upon preliminary questions of fact determinative of the admissibility
of evidence challenged under technical evidentiary rules.”153  The
Ninth Circuit explained that admissibility “is not a substantive ques-
tion as to the qualitative sufficiency of the evidence necessary to prove
the existence of a conspiracy.”154  The court in Carbo reasoned that
the co-conspirator statement rule would serve no logical purpose if a
jury first had to find a defendant guilty of conspiracy based on other
evidence before a co-conspirator statement could be considered.155

The United States Court of Appeals for the Fifth Circuit relied upon
Carbo in United States v. James,156 and commented that “[n]othing in
the procedure which we announce here deprives a defendant of a trial
by jury. The judge is ruling solely on admissibility of evidence.”157

The United State Court of Appeals for the District of Columbia
Circuit considered and rejected arguments in Jenkins v. United
States158 that reflexive forfeiture violates due process by undermining
the presumption of innocence and a judge’s objectivity in a case.159

The court looked to conspiracy cases, and concluded that reflexive
forfeiture:

does not threaten the integrity of the trial.  Judges often
make preliminary determinations that involve an assessment

152. Carbo, 314 F.2d at 736; see also United States v. King, 552 F.2d 833, 846-49
(9th Cir. 1976) (reaffirming Carbo).

153. Carbo, 314 U.S. at 737; cf. United States v. Dennis, 183 F.2d 201, 231 (2d Cir.
1950) (Hand, J.) (commenting that “the better doctrine is that the judge is always to
decide, as concededly he generally must, any issues of fact on which the competence of
evidence depends . . . .”), aff’d on other grounds, 341 U.S. 494 (1951).

154. Carbo, 314 U.S. at 736.
155. Id. at 735-36.
156. 576 F.2d 1121 (5th Cir. 1978).
157. United States v. James, 576 F.2d 1121, 1132 (5th Cir. 1978), modified en banc,

590 F.2d 575, 577-80 (5th Cir. 1979); see also United States v. Enright, 579 F.2d 980,
985-86 (6th Cir. 1978); United States v. Mitchell, 556 F.2d 371, 377 (6th Cir. 1977);
United States v. Jones, 542 F.2d 186, 203 n.33 (4th Cir. 1976); United States v. Rosen-
stein, 474 F.2d 705, 712-13 (2d Cir. 1973); United States v. Pisciotta, 469 F.2d 329, 332-
33 (10th Cir. 1972); United States v. Bey, 437 F.2d 188, 191-92 (3d Cir. 1971); United
States v. Ragland, 375 F.2d 471, 478-79 (2d Cir. 1967); United States v. Pasha, 332 F.2d
193, 198 (7th Cir. 1964); cf. United States v. Bell, 573 F.2d 1040, 1043 (8th Cir. 1978)
(basing its holding on FED. R. EVID. 104); United States v. Petrozziello, 548 F.2d 20, 22-
23 (1st Cir. 1977) (same), abrogated on other grounds by United States v. Goldberg, 105
F.3d 770, 775-76 (1st Cir. 1997).

158. 80 A.3d 978 (D.C. 2013).
159. Jenkins v. United States, 80 A.3d 978, 997 (D.C. 2013).
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of the strength of the case against the defendant before the
ultimate issue is decided. They do so, for example, in ruling
on the admissibility of coconspirator hearsay in conspiracy
cases and when deciding whether to release a defendant prior
to trial. These determinations neither prevent the judge from
presiding impartially over the case nor shift the burden of
proof to the defense; the prosecution retains the burden of
proving the defendant’s guilt beyond a reasonable doubt.160

Circuit court decisions regarding the operation of the co-conspira-
tor statement rule are consistent with Supreme Court cases involving
the interaction between evidentiary rulings and trial rights.  The
Court commented in a footnote in United States v. Nixon161 that the
determination whether there is proof of a conspiracy sufficient to in-
voke the co-conspirator statement rule “is a question of admissibility
of evidence to be decided by the trial judge.”162  In Bourjaily v. United
States,163 the Supreme Court explained that a judge does not violate a
defendant’s right to have guilt proven beyond a reasonable doubt
when making an admissibility determination, because:

Evidence is placed before the jury when it satisfies the techni-
cal requirements of the evidentiary Rules, which embody cer-
tain legal and policy determinations. The inquiry made by a
court concerned with these matters is not whether the propo-
nent of the evidence wins or loses his case on the merits, but
whether the evidentiary Rules have been satisfied. Thus, the
evidentiary standard is unrelated to the burden of proof on
the substantive issues, be it a criminal case . . . or a civil
case.164

In Lego v. Twomey,165 the Court rejected an argument that a de-
fendant is entitled to have a jury make factual determinations when
constitutional rights are at issue, writing:

Duncan v. Louisiana, 391 U.S. 145 (1968), which made the
Sixth Amendment right to trial by jury applicable to the
States, did not purport to change the normal rule that the
admissibility of evidence is a question for the court rather
than the jury. Nor did that decision require that both judge
and jury pass upon the admissibility of evidence when consti-
tutional grounds are asserted for excluding it.166

160. Jenkins, 80 A.3d at 997-98.
161. 418 U.S. 683 (1974).
162. United States v. Nixon, 418 U.S. 683, 701 n.14 (1974).
163. 483 U.S. 171 (1987).
164. Bourjaily, 483 U.S. at 175.
165. 404 U.S. 477 (1972).
166. Lego v. Twomey, 404 U.S. 477, 490 (1972).
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In combination, these Supreme Court cases recognize that judges
decide admissibility questions even when constitutional rights are im-
plicated,167 those admissibility questions can involve issues of ulti-
mate fact,168 and the preliminary resolution of such issues does not
violate a criminal defendant’s right to have guilt proven beyond a rea-
sonable doubt.169

The presumption of innocence and the reasonable doubt standard
are due process safeguards.170  “As applied to a criminal trial, denial
of due process is the failure to observe that fundamental fairness es-
sential to the very concept of justice.”171  Justice Story opined in his
Commentaries on the Constitution of the United States that due pro-
cess “in effect affirms the right of trial according to the process and
proceedings of the common law.”172  Supreme Court cases have subse-
quently established that it is a more flexible and evolving principle,173

but “traditional practice provides a touchstone for constitutional anal-
ysis.”174  The co-conspirator statement rule has withstood constitu-
tional challenge from the same arguments made against reflexive
application of the forfeiture doctrine.175  It has long been an uninter-
rupted and accepted practice in conspiracy cases for judges to make
preliminary assessments regarding the strength of a case against a
defendant for admissibility purposes before a jury decides guilt.176

This has not, however, been found to violate a defendant’s right to a
jury trial or presumption of innocence, because a judge is ruling only
upon the admissibility of evidence.177  The burden of proof is not
shifted, and a defendant must still be proven guilty beyond a reasona-

167. Twomey, 404 U.S. at 490.
168. See Nixon, 418 U.S. at 701 n.14.
169. Bourjaily, 483 U.S. at 175.
170. Estelle v. Williams, 425 U.S. 501, 517 (1976) (presumption of innocence); In re

Winship, 397 U.S. 358, 364 (1969) (reasonable doubt standard).
171. Lisenba v. California, 314 U.S. 219, 236 (1941).
172. 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES

§ 1783, at 661 (Boston, Hilliard, Gray and Company 1833).
173. Wolf v. Colorado, 338 U.S. 25, 27 (1949), overruled on other grounds by Mapp v.

Ohio, 367 U.S. 643, 650-60 (1961); see generally Tim Donaldson, Kangaroo Proof: Due
Process vs. Hearsay, 43 S.U. L. REV. 175, 181-91 (2016) (tracing the development of
Supreme Court due process cases).

174. Honda Motor Co. v. Oberg, 512 U.S. 415, 430 (1994).
175. Compare Carbo, 314 F.2d at 736-37 (rejecting arguments that a co-conspirator

statement cannot be considered unless jury finds beyond a reasonable doubt that a con-
spiracy existed), with Lentz, 282 F. Supp. 2d at 426 (asserting that reflexive forfeiture
deprives a defendant of the presumption of innocence and the right to have guilt decided
by a jury), aff’d on other grounds, 58 F. App’x at 961.

176. See Jenkins, 80 A.3d at 997-98; ZEPHANIAH SWIFT, A DIGEST OF THE LAW OF

EVIDENCE IN CIVIL AND CRIMINAL CASES AND A TREATISE ON BILLS OF EXCHANGE AND

PROMISSORY NOTES 156 (Hartford, Oliver D. Cooke 1810).
177. See e.g., United States v. James, 576 F.2d 1121, 1132 (5th Cir. 1978), modified

en banc, 590 F.2d 575, 577-80 (5th Cir. 1979).
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ble doubt.178  Fundamental fairness should not demand more when
forfeiture is at issue than what traditional practice already allows in
conspiracy cases with respect to coincidental fact determinations.179

V. GILES V. CALIFORNIA

Giles v. California180 involved reflexive forfeiture.181  During
Giles’s trial for murdering a former girlfriend, the trial court allowed a
police officer to testify about what the victim had told him when re-
sponding to an earlier domestic violence call.182  The California Su-
preme Court saw no reason why the forfeiture doctrine could not be
applied in cases where the alleged wrongdoing is the same as the of-
fense for which a defendant is on trial.183  The United States Supreme
Court’s decision in Giles dealt primarily with whether the forfeiture
doctrine contained a purpose requirement.184  The Court recognized
that “the exception applies only if the defendant has in mind the par-
ticular purpose of making the witness unavailable.”185  The United
States Supreme Court therefore vacated the judgment of the Califor-
nia Supreme Court in Giles.186  A purpose requirement is not, how-
ever, incompatible with reflexive confrontation forfeiture.187

Reflexive forfeiture was mentioned as a justification for the ma-
jority’s adoption of a purpose requirement in Giles v. California.188

Justice Scalia wrote on behalf of himself, Chief Justice Roberts, Jus-
tices Thomas, and Justice Alito that the purpose requirement adopted
by the majority kept the forfeiture doctrine from running afoul of a
principle repugnant to our jury trial system: deprivation of fair-trial
rights simply because a judge considers a defendant guilty.189  The

178. Jenkins, 80 A.3d at 998.
179. See Giles, 152 P.3d at 445 (“We see no reason to adopt a different rule.”), va-

cated on other grounds by Giles, 554 U.S. at 355-73, 376-77.
180. 554 U.S. 353 (2008).
181. See People v. Giles, 152 P.3d 433, 444-45 (Cal. 2007), vacated on other grounds

by Giles v. California, 554 U.S. 353, 355-73, 376-77 (2008).
182. Giles, 554 U.S. at 356-57.
183. Giles, 152 P.3d at 445, vacated on other grounds by Giles, 554 U.S. at 355-73,

376-77.
184. See Giles, 554 U.S. at 359-68.
185. Id. at 367.
186. Id. at 377.
187. See Tim Donaldson, Combating Victim/Witness Intimidation in Family Vio-

lence Cases: A Response to Critics of the “Forfeiture by Wrongdoing” Confrontation Ex-
ception Resurrected by the Supreme Court in Crawford and Davis, 44 IDAHO L. REV. 643,
674 (2008) (discussing authorities where reflexive forfeiture co-existed with a purpose
requirement adopted by FED. R. EVID. 804(b)(6) even before Giles).

188. See Giles, 554 U.S. at 374-76 (plurality opinion) (writing that it is not the norm
in our constitutional system of trial by jury for a judge to deprive a defendant of fair-
trial rights by making a judicial determination of guilt before a jury has reached its
verdict).

189. Id. at 374 (plurality opinion).
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plurality reasoned that it was not the norm for trial rights to be for-
feited on the basis of a prior judicial determination of guilt, but that
the boundaries of the doctrine were “intelligently fixed” by recognition
of a purpose requirement.190  The plurality indicated that a judge
may, as an exception to ordinary practice, inquire into guilt when
making a preliminary evidentiary ruling regarding confrontation for-
feiture in instances where a defendant purposefully prevents a wit-
ness from testifying, because it is “(1) needed to protect the integrity of
court proceedings, (2) based upon longstanding precedent, and (3)
much less expansive than the exception proposed by the dissent” in
Giles that would have omitted a purpose requirement.191  Justice Sou-
ter, concurring on behalf of himself and Justice Ginsburg, agreed that
“[t]he importance of that intent in assessing the fairness of placing the
risk on the defendant is most obvious when a defendant is prosecuted
for the very act that causes the witness’s absence, homicide being the
extreme example.”192  The concurrence concluded that “[e]quity de-
mands something more than this near circularity before the right to
confrontation is forfeited, and more is supplied by showing intent to
prevent the witness from testifying.”193

The dissent disagreed with the purpose requirement adopted by
the majority.194  The dissent additionally disagreed that the require-
ment was needed to avoid violating a defendant’s right to a jury trial,
because “preliminary judicial determinations are not, as the majority
puts it, ‘akin . . . to “dispensing with jury trial.”’”195  The dissent fur-
ther explained:

We have previously said that courts may make preliminary
findings of this kind. For example, where a defendant is
charged with conspiracy, the judge is permitted to make an
initial finding that the conspiracy existed so as to determine
whether a statement can be admitted under the co-conspira-
tor exception to the hearsay rule. See Bourjaily v. United
States, 483 U.S. 171, 175-176 (1987) (“The inquiry made by a
court concerned with these matters is not whether the propo-
nent of the evidence wins or loses his case on the merits, but
whether the evidentiary Rules have been satisfied”). And
even the plurality is forced to admit that it is “sometimes”

190. Id. at 374-75 (plurality opinion).
191. Id. at 374 n.6 (plurality opinion); see id. at 383-90 (Breyer, J., dissenting) (as-

serting that the forfeiture-by-wrongdoing doctrine should apply without regard to a
wrongdoer’s purpose or motive).

192. Id. at 379. (Souter, J., concurring).
193. Id.
194. Id. at 387-88, 390-98 (Breyer, J., dissenting).
195. Id. at 403.
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necessary for a “judge . . . to inquire into guilt of the charged
offense in order to make a preliminary evidentiary ruling.”196

In summary, it appears that all of the Justices in Giles would al-
low trial judges to make coincidental fact determinations when consid-
ering confrontation forfeiture.  The plurality wrote that “[w]e do not
say, of course, that a judge can never be allowed to inquire into guilt of
the charged offense in order to make a preliminary evidentiary ruling”
and indicated that a judge may do so in a murder case when a defen-
dant purposefully prevented the murder victim from testifying.197

The concurrence wrote that the purpose requirement adopted in Giles
satisfied its circularity concerns.198  The dissent stated outright that
it was not concerned with judges making reflexive preliminary find-
ings regarding evidence admissibility.199  The Missouri Court of Ap-
peals later commented in State v. Ivey200 that “Giles thus opened the
door to application of the forfeiture by wrongdoing doctrine to permit
the admission of testimonial hearsay from a murdered domestic abuse
victim in a subsequent criminal proceeding against the murderer.”201

VI. CONCLUSION

The ordinary trial process would be stymied if a judge was unable
to make preliminary admissibility determinations touching upon the
ultimate issue in a case.  As Chief Justice Marshall recognized in
United States v. Burr,202 someone needs to decide whether evidence is
admissible, and a judge must do so by default.203  For reasons of sim-
ple practicality, neither the parties nor the jury are in a position to do
so, because the parties disagree and it defies logic for jurors to hear
evidence and then decide whether they can consider it.204  “It is of ne-
cessity the peculiar province of the court to judge of the admissibility
of testimony.”205

196. Id.
197. Id. at 374 n.6 (plurality opinion).
198. Id. at 379 (Souter, J., concurring).
199. Id. at 403 (Breyer, J., dissenting).
200. 427 S.W.3d 854 (Mo. App. 2014).
201. State v. Ivey, 427 S.W.3d 854, 862 (Mo. App. 2014); see also Jenkins v. United

States, 80 A.3d 978, 997 n.50 (D.C. 2013) (commenting upon the Giles plurality’s appar-
ent qualified acceptance of preliminary coincidental fact determinations for forfeiture-
by-wrongdoing); Parker v. Commonwealth, 291 S.W.3d 647, 669 (Ky. 2009) (same).

202. 25 F. Cas. 55 (C.C.D. Va. 1807) (No. 14,693).
203. United States v. Burr, 25 F. Cas. 55, 179 (C.C.D. Va. 1807) (No. 14,693).
204. See CHARLES T. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 53, at 122-

23 (1954); see also United States v. Enright, 579 F.2d 980, 987 (6th Cir. 1978) (writing
that “it is a practical impossibility for laymen, and for that matter for most judges, to
keep their minds in the isolated compartments . . . .”).

205. Burr, 25 F. Cas. at 179.
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Judges have traditionally determined factual issues relating to
admissibility of evidence in jury trials.206  This orthodox view has
been adopted by modern evidentiary rules.207  Professor Thayer con-
cluded that “the allotment to the jury of matters of fact, even in the
strict sense of fact which is in issue, is not exact. The judges have
always answered a multitude of questions of ultimate fact, of fact
which forms part of the issue.”208  The application of marital privilege
in bigamy cases demonstrates that judges have for centuries been
making determinations regarding admissibility that coincide with fac-
tual issues to be decided by a jury when assessing innocence or
guilt.209  This has also been done in conspiracy cases despite the fact
that the preliminary question to be resolved by the judge is the same
as the one that will be later decided by the jury.210  In that situation,
it has been recognized that “the fact-finding responsibilities of the
judge and jury are distinct.”211  The same is true with respect to forfei-
ture-by-wrongdoing.  “[A]lthough the two questions may be identical,
they are tried separately for separate purposes.”212

The United States Supreme Court ruled in Giles v. California213

that the forfeiture-by-wrongdoing doctrine applies only when a defen-
dant purposefully makes a witness unavailable to testify.214  The
three dissenting Justices in Giles expressed no constitutional concern
about reflexive forfeiture.215  In addition, a plurality of four Justices
and concurrence of two more concluded that the inclusion of a purpose

206. See 1 THOMAS STARKIE, A PRACTICAL TREATISE OF THE LAW OF EVIDENCE 429
(Theron Metcalf ed., Boston, Wells and Lilly 1826); SAMUEL PHILLIPPS, A TREATISE OF

THE LAW OF EVIDENCE 13 (John Dunlap ed., New York, Gould, Banks & Gould 1816).
207. See e.g., FED. R. EVID. 104(a) (stating that “the court must decide any prelimi-

nary question about whether . . . evidence is admissible.”); EARL WARREN, RULES OF

EVIDENCE: COMMUNICATION FROM THE CHIEF JUSTICE OF THE UNITED STATES, H.R. DOC.
NO. 93-46, at 48 (1973) (commenting that judges are responsible under the rule for de-
termining fact issues relating to admissibility).

208. JAMES BRADLEY THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COM-

MON LAW 202 (Boston, Little, Brown, and Company 1898); see e.g., State v. Lee, 54 So.
356, 357 (La. 1911).

209. See Mary Griggs’s Case (1660) 83 Eng. Rep. 1; Raym. Sir. T. 1; THOMAS PEAKE,
A COMPENDIUM OF THE LAW OF EVIDENCE 128 (Walpole, Thomas & Thomas 1804).

210. Carbo v. United States, 314 F.2d 718, 736-37 (9th Cir. 1963); see also
ZEPHANIAH SWIFT, A DIGEST OF THE LAW OF EVIDENCE IN CIVIL AND CRIMINAL CASES AND

A TREATISE ON BILLS OF EXCHANGE AND PROMISSORY NOTES 156 (Hartford, Oliver D.
Cooke 1810).

211. United States v. Enright, 579 F.2d 980, 985 (6th Cir. 1978).
212. Richard D. Friedman, Confrontation and the Definition of Chutzpa, 31 ISR. L.

REV. 506, 523 (1997).
213. 554 U.S. 353 (2008).
214. Giles v. California, 554 U.S. 353, 359-68 (2008).
215. Giles, 554 U.S. at 403 (Breyer, J., dissenting).
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requirement satisfies concerns about circularity and preservation of a
criminal defendant’s right to have guilt determined by a jury.216

A defendant is not deprived of a jury trial when a judge makes a
preliminary factual finding because the judge is ruling solely on ad-
missibility of evidence.217  “The fact of the admission of the evidence
by the judge does not in a legal sense give it any greater weight with
the jury; it does not affect the burden of proof, or change the duty of
the jury in weighing the whole evidence.”218  A judicially made forfei-
ture determination does not threaten the integrity of a jury trial or the
presumption of innocence, because it does not predetermine the out-
come of a case, and the prosecution must still prove a defendant’s guilt
beyond a reasonable doubt.219

The forfeiture-by-wrongdoing doctrine is founded on the equitable
principle that no one should be allowed to take advantage of his or her
own wrong.220  It does not contain a subject matter limitation or loop-
hole as long as requirements for its application are met.221  Therefore,
a court faced with the question of forfeiture-by-wrongdoing “should
not decline to decide the predicate question for evidentiary purposes,
simply because the same question must also be decided in making the
bottom-line determination of guilt.”222

216. Id. at 374-75 n.6 (plurality opinion); Id. at 379 (2008) (Souter, J., concurring).
217. United States v. James, 576 F.2d 1121, 1132 (5th Cir. 1978), modified en banc,

590 F.2d 575, 577-80 (5th Cir. 1979).
218. Commonwealth v. Robinson, 16 N.E. 452, 456 (Mass. 1888).
219. People v. Giles, 152 P.3d 433, 445 (Cal. 2007), vacated on other grounds by

Giles, 554 U.S. at 355-73, 376-77; Jenkins v. United States, 80 A.3d 978, 997-98 (D.C.
2013).

220. Reynolds v. United States, 98 U.S. 145, 159 (1878); see also GEOFFREY GILBERT,
THE LAW OF EVIDENCE 141 (London, Henry Lintot 1756).

221. United States v. Emery, 186 F.3d 921, 926 (8th Cir. 1999).
222. Richard D. Friedman, Confrontation and the Definition of Chutzpa, 31 ISR. L.

REV. 506, 522 (1997); cf. United States v. Geaney, 417 F.2d 1116, 1120 (2d Cir. 1969)
(“The circumstance that in a conspiracy trial the preliminary issue on the admissibility
of evidence coincides with the ultimate one of the defendant’s guilt should not cause the
trial judge to abdicate his traditional duty to decide those issues of fact which determine
the applicability of a technical exclusionary rule.”).
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PATENTING NATURE: ISN’T IT OBVIOUS?

CRAIG EDGAR†

Is there any thing whereof it may be said, See this is new?
it hath been already of old time, which was before us.1

I. INTRODUCTION

Over twenty years ago, I spent the summer between my second
and third years of law school researching and writing a law review
note on the natural products exception to patentability.2  Although I
understood then its importance, little did I realize how many times
over this period the United States Supreme Court would grapple with
this issue.  Just within the last six years, the Supreme Court decided
Bilski v. Kappos,3 Mayo v. Prometheus,4 Ass’n for Molecular Pathology
v. Myriad Genetics, Inc.,5 and Alice Corp. Pty. Ltd. v. CLS Bank Inter-
national.6  All of those cases dealt with so-called “judicially-created ex-
ceptions” to patentability.

Who would disagree with the obvious statement, “you cannot pat-
ent nature”?  The raison d’être of the patent system is to promote
human endeavor and disclosure.  If someone finds something created
by nature, what right does he have to a monopoly grant, however lim-
ited?  He did not do anything; he only stole from God, or perhaps,
“Mother Nature.”  One of the most fundamental aspects of patent law
is the “inventive step” requirement.  Humans should not be allowed to
profit off of natural products.  Imagine trying to patent a chemical ele-
ment such as oxygen!  If someone was the first to discover oxygen,
should he be able to obtain a patent for it and force people to pay roy-
alties for every breath they took?  What could be more absurd?

† Craig Edgar is a Staff Attorney with the Intellectual Property Litigation Group
at the Kansas City, Missouri office of the law firm of Shook, Hardy & Bacon L.L.P.  He
obtained a B.S. in Chemistry from the University of Missouri-Kansas City in 1986.  He
earned his J.D., with Dean’s Honors, from Washburn University School of Law in 1995
and an LL.M. degree in Environmental and Natural Resources Law from the University
of Utah in 1998. The opinions expressed in this Article are solely the author’s.  Nothing
expressed herein reflects the views of the firm of Shook, Hardy and Bacon, L.L.P. or its
clients.

1. Ecclesiastes 1:10.
2. Craig Edgar, Patenting Nature: GATT on a Hot Tin Roof, 34 WASHBURN L.J.

76-98 (1994).
3. 561 U.S. 593 (2010).
4. 132 S. Ct. 1289 (2012).
5. 133 S. Ct. 2107 (2013).
6. 134 S. Ct. 2347 (2014).
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With this understanding, why is the Supreme Court deciding
cases on such a foundational patent issue during the second decade of
the twenty-first century?  Patents have been around for hundreds of
years.  There is evidence the Greeks granted some sort of intellectual
property rights 400 years before Christ.7  The Venetian Senate passed
the first patent act in 1474.8  The English Crown began issuing pat-
ents in the middle of the sixteenth century.9  The rest of Europe fol-
lowed shortly thereafter.  The modern patent system was in place in
Western Europe and in the English colonies in North America by the
early to middle seventeenth century.10  The first United States Patent
Act11 was passed by the First Congress in 1790 and signed by Presi-
dent George Washington, the first president of the United States.12

Surely such a basic axiom that you cannot patent nature was decided
early.  What went wrong?  Why did it take until 2013 for a unanimous
Supreme Court to finally decide this issue once and for all?  And, after
Myriad, why is the Supreme Court still deciding cases on the natural
products exception to patentability in 2016 and beyond?

This Article attempts to answer these questions.  First, it ana-
lyzes the first patent statute.  Then, it describes how the first few
court decisions in Britain and the United States applied patent law to
“natural products.”  Next, it shows how the Supreme Court became
confused about its holdings over the many years and many decisions
since the First Patent Act, so the Court no longer applies the statute
in the manner in which it was written, or was intended to be inter-
preted, by Congress.

This confusion originated during the beginning of the computer
age when the Court unsuccessfully sought assistance from Congress
regarding whether to allow patents on computer programs.  Conster-
nation with granting patents on computer programs was allowed to
bleed into “natural products” where now some of the most significant
advances of gene therapy in the twenty-first century are considered
unpatentable.

7. ROBERT P. MERGES, ON THE ORIGINS OF PATENT LAW (1991).  The recording ap-
pears in Aristotle’s Politics, which was written during the fourth century BC. Id.  Aris-
totle opines that intellectual property rights should not be enforceable by the inventor,
but by the state, which implies some sort of patent rights were being granted at the
time of writing. Id.

8. Id.  The Venetian Act granted a ten-year monopoly during which an inventor
could turn an infringer over to the local Magistrate who would fine the infringer and
destroy the infringing device. Id.

9. Id.
10. Id.
11. Patent Act of 1790, ch. 7, 1 Stat. 109-112 (1790) (repealed 1793).
12. See infra note 13.
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Finally, this Article argues that the current crisis of confidence in
the patent system compels the Federal Circuit to alleviate this confu-
sion by interpreting the most recent patent law decisions in a way that
both recognizes the Supreme Court’s confusion and strengthens obvi-
ousness considerations.

II. THE PATENT ACT OF 1790

The Patent Act of 1790 was one of the very first statutes passed
by the First Congress.  It was enacted over 200 years ago on April 10,
1790:

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That
upon the petition of any person or persons to the Secretary of
State, the Secretary for the department of war, and the Attor-
ney General of the United States, setting forth, that he, she,
or they, hath or have invented or discovered any useful art,
manufacture, engine, machine, or device, or any improve-
ment therein not before known or used, and praying that a
patent may be granted therefor, it shall and may be lawful to
and for the Secretary of State, the Secretary for the depart-
ment of war, and the Attorney General, or any two of them, if
they shall deem the invention or discovery sufficiently useful
and important, to cause letters patent to be made out in the
name of the United States, to bear teste by the President of
the United States, reciting the allegations and suggestions of
the said petition, and describing the said invention or discov-
ery, clearly, truly and fully, and thereupon granting to such
petitioner or petitioners, his, her or their heirs, administra-
tors or assigns for any term not exceeding fourteen years, the
sole and exclusive right and liberty of making, constructing,
using and vending to others to be used, the said invention or
discovery; which letters patent shall be delivered to the Attor-
ney General of the United States to be examined, who shall,
within fifteen days next after the delivery to him, if he shall
find the same conformable to this act, certify it to be so at the
foot thereof, and present the letters patent so certified to the
President, who shall cause the seal of the United States to be
thereto affixed, and the same shall be good and available to
the grantee or grantees by force of this act, to all and every
intent and purpose herein contained, and shall be recorded in
a book to be kept for that purpose in the office of the Secre-
tary of State, and delivered to the patentee or his agent, and
the delivery thereof shall be entered on the record and en-



52 CREIGHTON LAW REVIEW [Vol. 50

dorsed on the patent by the said Secretary at the time of
granting the same.13

Other than requiring the Secretary of State, the Secretary of War,
and the Attorney General to review patents before issuing them under
the signature of the President of the United States,14 section 101 of
the current Patent Act does not differ much from the Patent Act of
1790: “Whoever invents or discovers any new and useful process, ma-
chine, manufacture, or composition of matter, or any new and useful
improvement thereof, may obtain a patent therefor, subject to the con-
ditions and requirements of this title.”15

Upon comparison of the First Patent Act with the current Patent
Act, there are few substantive differences aside from the current Act
being much shorter.  The major difference is that the “new” or “nov-
elty” aspect of patentability is given its own section.16  Also, the “in-
ventive step” requirement, or the need for human endeavor in the
invention process, is likewise given its own section.  Patentable sub-
ject matter shall not be “obvious.”17

The phrase that a patent should be issued to anyone who “in-
vent[s] or discover[s]” a new and useful item appears in both acts.18

In the case of the 1790 Patent Act, the phrase “invent[s] or discover[s]”
appears four times.  Why insert the word “discover” in the Patent Act?
Such drafting implies that anyone who finds something useful and
previously unknown lying on the ground could receive a patent merely
for being the first person to happen to run across it.  Could that have
been what the drafters intended?  Perhaps the drafters of the First
Patent Act just got a little too loose with the quill.  They were used to
writing and reading wordy documents like the Declaration of Indepen-
dence and the Constitution.  Also, this was a great time (shortly after
the founding of a new nation no less, and the first Constitutional Re-
public at that) and great times call for great words.  Perhaps they just
got a bit carried away.

13. Patent Act of 1790, ch. 7, 1 Stat. 109-112 (1790) (repealed 1793) (emphasis
added).

14. The approval process requiring the Secretary of State, the Secretary of War,
and the Attorney General to evaluate the patentability of inventions was quickly discov-
ered to be impractical.  On December 9, 1790, only seven months after its passage, the
House appointed a committee to amend the Act. See E. C. Walterscheid, Thomas Jeffer-
son and the Patent Act of 1793, http://www.essaysinhistory.com/articles/2012/115 (last
visited Aug. 30, 2016) (stating that the Patent Act of 1793 eliminated the patent evalua-
tion process and made patent issuance purely a Ministerial Act).

15. 35 U.S.C. § 101 (2012) (emphasis added).
16. 35 U.S.C. § 102 (2012).
17. 35 U.S.C. § 103 (2012).
18. See Patent Act of 1790, ch. 7, 1 Stat. 109-112 (1790) (repealed 1793) (using the

phrase “invent[s] or discover[s]”); see also 35 U.S.C. § 101 (using the phrase “invent[s] or
discover[s]”).
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What if Benjamin Franklin discovered electricity and had done so
after 1790?  Could he have patented it?  Imagine Franklin trying to
get royalties from God for every lightning strike.  Of course he could
not have patented lighting.  But the statute says “invents or discov-
ers.”  What does this mean?  Let us turn now to the first courts to
analyze and apply statutory language in a natural products context.

III. EARLY CASE LAW

A. NEILSON V. HARFORD

An English Chancery court took up the “natural principles” prob-
lem during the middle of the nineteenth century.  In Neilson v.
Harford,19 the patentee improved upon the current usage of blast fur-
naces used to make steel.  Neilson found if he injected air that was
pre-heated into the blast furnace rather than cold air from the outside,
the resulting steel had less carbon in it and hence, was stronger.
However, it was already well-known in the industry that the hotter
the furnace, the better the resulting steel.  The challenge was that
Neilson’s discovery was nothing more than the use of a natural princi-
ple.  If more heat equals better steel, then if the air is preheated before
entering the blast furnace, even stronger steel results.  Defendant
Harford, in his defense to Neilson’s infringement suit, argued no one
can patent a natural principle; no one can patent nature.

The English court held that it was true the natural principle of
making steel was well-known.  However, it ruled Neilson did not try to
patent the natural principle.  Instead, his was the application of a nat-
ural principle to make something new: better steel.  It was admitted
Neilson’s steel was a terrific improvement upon the steel currently in
use.20

It is clear then; natural principles are not patentable, but using
them in a way to produce a better product is patentable.  Every inven-
tion is an improvement upon nature, natural principles, or the current
state of knowledge.  Neilson did not find low carbon steel lying on the
ground.  He built a blast furnace that made low carbon steel—of
course that is patentable.

19. (1841) 151 Eng. Rep. 1266.
20. Neilson v. Harford, (1841) 151 Eng. Rep. 1266, 1271.
It has been suggested that this is a patent merely for a principle; but that is not
so; it is a patent for the mode of carrying a principle into effect. The mode of
heating air and increasing combustion was known before; this patent is taken
out for the novel application of air so heated to certain useful purposes—for
passing the air in a heated state, instead of a cold state as formerly, into fur-
naces; and the mode of operation is by interposing a closed vessel, exposed to
heat, between the blowing apparatus and the furnace. That is a sufficiently
practical discovery to be the subject of a patent, according to all the authorities.

Id.
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Perhaps this case is not patenting nature at all.  Maybe this is
more like the “obviousness” issue that we are used to.  Every patent
attorney understands obviousness.  It seems pretty clear that once
someone skilled in the art understands the “natural principle”—when
making steel, the hotter the better—it is pretty obvious if you use
preheated air in the blast furnace, you will get better steel.  However,
Neilson was the first to do it.  If it were truly obvious, why did we have
to wait so long?  Neilson’s steel was much better than the contempo-
rary state of the art.  Does it seem unfair to grant Neilson a patent for
his invention?  It seems not because we receive stronger steel as a re-
sult.  And, Neilson receives only a limited monopoly.  Once his patent
expires, anyone can use his process (or a similar one or a better one) to
make steel.

B. LE ROY V. TATHAM

1. Introduction

The United States Supreme Court first dealt with this issue just a
few years later in 1852.  In Le Roy v. Tatham,21 the patentee discov-
ered a new way to manufacture lead pipe.22  By heating the metal and
forcing it through a receiver under pressure, the patentee made pipes
possessing “great solidity and unusual strength.”23  The Le Roy Court
held “[a] patent for leaden pipes would not be good, as it would be for
an effect, and would, consequently, prohibit all other persons from us-
ing the same article, however manufactured.”24  Although the paten-
tee is entitled to a patent for his manufacturing process, he cannot
obtain a patent on the product itself.25

At first reading, this case sounds eerily similar to Neilson v.
Harford.26  The only difference appears to be the metal of interest is
lead rather than steel.  However, the Court seems to take the opposite
view of the English Court in Neilson.  The Le Roy Court’s judgment is
apparently unmistakable in the oft-quoted cite below:

It is admitted, that a principle is not patentable. A principle,
in the abstract, is a fundamental truth; an original cause; a
motive; these cannot be patented, as no one can claim in ei-
ther of them an exclusive right. Nor can an exclusive right
exist to a new power, should one be discovered in addition to
those already known. Through the agency of machinery a
new steam power may be said to have been generated. But no

21. 55 U.S. (14 How.) 156 (1852).
22. Le Roy v. Tatham, 55 U.S. (14 How.) 156, 172 (1852) [hereinafter Le Roy I].
23. Le Roy I, 55 U.S. (14 How.) at 172.
24. Id. at 176.
25. Id.
26. (1841) 151 Eng. Rep. 1266.
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one can appropriate this power exclusively to himself, under
the patent laws. The same may be said of electricity, and of
any other power in nature, which is alike open to all, and may
be applied to useful purposes by the use of machinery.27

But what of the court’s rationale in Neilson?  The lead pipe Ta-
tham produced from his process was vastly superior to the lead pipe
currently in use.28  Tatham did not stumble across this lead pipe while
strolling through the forest during a Sunday afternoon jaunt.  He
made it through the use of a process he invented.  Without this new
process, there would be no new, stronger and better, lead pipe.  Did
Tatham steal from God?  Was he trying to patent Mother Nature?  It
is hard to image he was.  If his pipe is natural, why did we have to
wait until the middle of the nineteenth century to start using it?  Why
do such considerations matter?  Courts deciding patent law cases have
cited this, and similar quotes from Le Roy, since the day the Supreme
Court handed down this opinion.  Like it or not, natural products are
unpatentable.

However, why would the United States Supreme Court decide a
case directly contrary to an English case decided only eleven years
previously?  Why did the Court limit Tatham to a process patent while
Neilson got a patent for both his process and his product?  What made
the Supreme Court analyze the same sort of case in such a different
manner than an English court?

2. There Must Be Some Misunderstanding . . . . There Must Be
Some Kind of Mistake29

Actually, despite all the grandiloquent language in the opinion re-
garding the patentability of natural products, the decision in Le Roy
was based upon a common (at least today it is common) patent law
principle and can be stated simply: in order to obtain a product patent,
a patentee must claim a product patent in his application.30  If we look
at Tatham’s claim, it is clearly directed toward obtaining a patent
solely on the process of manufacture:

What we claim as our invention, and desire to secure by let-
ters-patent, is, the combination of the following parts above

27. Le Roy I, 55 U.S. (14 How.) at 174-75.
28. Le Roy v. Tatham, 63 U.S. (22 How.) 132, 140 (1859) [hereinafter Le Roy II].

The actual inventors of the process were Englishmen John and Charles Hanson. Le Roy
II, 63 U.S. (22 How.) at 134-35.  They invented their process in 1837 and assigned it to
the Tatham family in 1841.  For simplicity in the text, I use “Tatham” to represent both
inventors and assignees.

29. GENESIS, MISUNDERSTANDING (Atlantic Records 1980).
30. See 35 U.S.C. § 112(b) (2012) (stating that “the specification shall conclude

with one or more claims particularly pointing out and distinctly claiming the subject
matter which the inventor or the joint inventor regards as the invention.”).
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described, to wit, the core and bridge or guide-piece, the
chamber, and the die, when used to form pipes of metal,
under heat and pressure, in the manner set forth, or in any
other manner substantially the same.31

The holding of the Le Roy Court is often cited as “[a] principle, in
the abstract, is a fundamental truth; an original cause; a motive; these
cannot be patented, as no one can claim in either of them an exclusive
right.”32  Notice the phrase, “in the abstract”; is Tatham’s claim an
abstract claim?  Is not this case about lead pipes that are an improve-
ment over the current state of the art?  Why would the Le Roy Court
use the phrase “in the abstract” in the holding of the case?

The following language, the actual holding of the case, has never
been cited in any subsequent Supreme Court decision.

The patentees claimed the combination of the machinery as
their invention in part, and no such claim can be sustained
without establishing its novelty—not as to the parts of which
it is composed, but as to the combination. The question
whether the newly developed property of lead, used in the for-
mation of pipes, might have been patented, if claimed as devel-
oped, without the invention of machinery, was not in the
case.33

Therefore, the Le Roy Court specifically refused to consider
whether Tatham could have received a product patent if he had prop-
erly claimed it because this issue was not before the Court.  Tatham
claimed only a process.  The Supreme Court sent the case back to the
trial court, not because natural products are unpatentable subject
matter, but because the trial court instructed the jury that it need not
decide whether the claimed process was novel or “new,” but that it
only needed to decide whether the product of the manufacture was
“new and useful.”34  According to the Court, the patent application
was limited by only claiming the process.  The jury needed to decide if

31. Le Roy I, 55 U.S. (14 How.) at 176.  Obviously, this was a much earlier time in
our patent prosecution history in which anyone would ever believe it was sufficient to
describe such a large improvement over the prior art in a single claim.

32. See, e.g., Gottschalk v. Benson, 409 U.S. 63, 67 (1972) (quoting Le Roy I, 55 U.S.
(14 How.) at 175).

33. Le Roy I, 55 U.S. (14 How.) at 177 (emphasis added).  The Le Roy I Court sig-
nals that if the patentee had claimed the product, he would have received a product
patent.  “A new property discovered in matter, when practically applied, in the construc-
tion of a useful article of commerce or manufacture, is patentable; but the process
through which the new property is developed and applied, must be stated, with such
precision as to enable an ordinary mechanic to construct and apply the necessary pro-
cess.” Id. at 175 (emphasis added).

34. Id. at 177.
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the patentees were the first people to use this machinery to make lead
pipe before the judgment could be upheld.35

However, the question still persists: If the Le Roy Court believed
Tatham’s lead pipe invention was patentable, if he properly claimed it,
why did the Court use such elaborate language when stating that Ta-
tham could not patent nature?  Why go to such lengths to merely ex-
plain that Tatham bungled his patent application?

Le Roy was a not a 9-0 decision.  The decision was 5-3 and there
was a vigorous dissent.36  Believe it or not, something as simple as the
rule that a patentee must properly claim his invention in his patent
application was not simple in 1852.  Besides lacking simplicity, it was
considered a break from previous practice and was understood by both
the majority and the dissent to be highly controversial.37  The dissent
strongly believed Tatham should have been able to get a patent on his
product, even though he did not specifically claim it.38  The dissent
believed because Tatham’s specification included language about the
products that were a result of his new process, it was unnecessary to
expressly claim the product.39  The Le Roy Court was not afraid that
Tatham’s lead pipes were unpatentable.  Instead, the dissent feared

35. It is often forgotten that upon remand, the trial court found Tatham’s patent
valid and infringed.  This finding was also appealed and heard by the United States
Supreme Court.  In Le Roy II, the Court upheld the trial court. See Le Roy II, 63 U.S.
(22 How.) at 141.  There was no dissent in Le Roy II. See id.

36. Le Roy I, 55 U.S. (14 How.) at 161.  Justice Curtis recused himself from the
case because he had formerly served as counsel to Tatham.

37. Prior to the passage of the Patent Act of 1836, claims were not contained in a
patent application.  Patents were based upon the language of the specification, or as the
Patent Act of 1790 put it, the “description” of the invention.  Section 6 of the Patent Act
of 1836 required an applicant to “particularly specify and point out the part, improve-
ment, or combination, which he claims as his own invention or discovery.” Le Roy I was
one of the first Supreme Court cases to apply this language.

38. Le Roy I, 55 U.S. (14 How.) at 179 (Nelson, J., dissenting).  The controversy was
thus whether the requirement of a claim in a patent application meant the inventor was
limited to the claimed invention or if the claim was merely beneficial to understanding
the invention as expressed in the specification.

39. Id. at 180.  Modern patent attorneys accept the concept that a patent is limited
by its claims as foundational.  However, the language of Section 6 of the Patent Act of
1836, when read in context, lends somewhat less than overwhelming support to the idea
that patent claims establish the full metes and bounds of the property right:

But before any inventor shall receive a patent for any such new invention or
discovery, he shall deliver a written description of his invention or discovery,
and of the manner and process of making, constructing, using, and com-
pounding the same, in such full, clear, and exact terms, avoiding unnecessary
prolixity, as to enable any person skilled in the art or science to which it apper-
tains, or with which it is most nearly connected, to make, construct, compound,
and use the same; and in case of any machine, he shall fully explain the princi-
ple and the several modes in which he has contemplated the application of that
principle or character by which it may be distinguished from other inventions;
and shall particularly specify and point out the part, improvement, or combina-
tion, which he claims as his own invention or discovery.

Patent Act of 1836, ch. 357, 5 Stat. 117, § 6 (1836) (amended 1839) (emphasis added).
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that if the Court allowed patentees to patent everything in the specifi-
cation, without specifically claiming the product, the Court would be
allowing patents on “principle[s] in the abstract.”40  It was afraid Ta-
tham could win infringement suits on anyone who was making any
sort of stronger lead pipe because the Court would be validating a pat-
ent on all “leaden pipes.”41  Tatham was required to obtain a jury ver-
dict that his manufacturing process was new and he was the first to
perform it.  Further, the court must be assured the invention is lim-
ited to this new manufacturing process and the specific product that
results from the process.  That is, there must be a “link” between the
product and the process.  He cannot just use the language of the speci-
fication in which he explains the products from his process are
stronger lead pipes.42

Furthermore, Section 5 of the Act, when describing the rights patentees can enforce
against infringers, likewise is rather vague on this point.

Every such patent shall contain a short description or title of the invention or
discovery, correctly indicating its nature and design, and in its terms grant to
the applicant or applicants, his or their heirs, administrators, executors, or as-
signs, for a term not exceeding fourteen years, the full and exclusive right and
liberty of making, using, and vending to others to be used, the said invention or
discovery, referring to the specifications for the particulars thereof, a copy of
which shall be annexed to the patent, specifying what the patentee claims as his
invention or discovery.

Id. at § 5 (emphasis added).
40. See Le Roy I, 55 U.S. (14 How.) at 185-86 (Nelson, J., dissenting).
If I rightly comprehend the ground upon which a majority of my brethren have
placed the decision, they do not intend to controvert so much the doctrine
which I have endeavored to maintain [that natural products are patentable],
and which, I think, rests upon settled authority, as the application of it to the
particular case. They suppose that the patentees have claimed only the combina-
tion of the different parts of the machinery described in their specification, and
therefore, are tied down to the maintenance of that as the novelty of their inven-
tion. I have endeavored to show, that this is a mistaken interpretation; and
that they claim the combination, only, when used to embody and give a practi-
cal application to the newly-discovered property in the lead, by means of which
a new manufacture is produced, namely, wrought pipe out of a solid mass of
lead; which it is conceded, was never before successfully accomplished.

Id. at 188 (Nelson, J., dissenting) (emphasis added).
41. Id. at 177.
42. Actually, if one reads this entire paragraph from Le Roy I, rather than omitting

the first sentence, the language the Court uses is not so grandiloquent.
The word “principle” is used by elementary writers on patent subjects, and
sometimes in adjudications of courts, with such a want of precision in its appli-
cation as to mislead.  It is admitted, that a principle is not patentable. A princi-
ple, in the abstract, is a fundamental truth; an original cause; a motive; these
cannot be patented, as no one can claim in either of them an exclusive right.
Nor can an exclusive right exist to a new power, should one be discovered in
addition to those already known. Through the agency of machinery a new
steam power may be said to have been generated. But no one can appropriate
this power exclusively to himself, under the patent laws. The same may be said
of electricity, and of any other power in nature, which is alike open to all, and
may be applied to useful purposes by the use of machinery.

Id. at 174-75. (emphasis added).
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Thus, all the Le Roy Court articulates is that you must apply the
“natural principle” to a mode of manufacture.  The holding is, in fact,
contrary to the holding in Neilson, but contrary only so far that the
patentee must claim the product in his claims.  It is not enough to
merely state the “new property” of lead in the specification.43

C. O’REILLY V. MORSE

Almost immediately after Le Roy v. Tatham,44 the United States
Supreme Court heard O’Reilly v. Morse.45  Samuel Morse invented the
telegraph.  Morse brought suit against O’Reilly for infringing his tele-
graph patents.46  The Court upheld all of Morse’s claims except one.
The Eighth Claim was denied.

I do not propose to limit myself to the specific machinery or
parts of machinery described in the foregoing specification
and claims; the essence of my invention being the use of the
motive power of the electric or galvanic current, which I call
electro-magnetism, however developed, for marking or print-
ing intelligible characters, signs, or letters, at any distances,
being a new application of that power, of which I claim to be
the first inventor or discovere[r].47

This case is almost always cited for the proposition that so-called
“abstract claims” are unpatentable.48  Much of the commentary on
this case focuses on the latter portion of Claim Eight rather than the
first clause.  Many argue the nature of patent infringement during
this period required a patent owner be able to broadly claim his inven-
tion because willful infringers abounded.  Morse’s telegraph patents
were no exception.  When these patents were issued, willful infringers
such as O’Reilly proliferated and it was difficult and expensive for
Morse to pursue them all.49

43. See id. at 179-80 (Nelson, J., dissenting).
44. 55 U.S. (14 How.) 156 (1852).
45. 56 U.S. (15 How.) 62 (1853).
46. O’Reilly v. Morse, 56 U.S. (15 How.) 62, 65 (1853).
47. Morse, 56 U.S. (15 How.) at 86 (emphasis added).
48. See, e.g., Parker v. Flook, 437 U.S. 584, 592 (1978).  The Flook Court describes

the Morse Court holding as rejecting Morse’s “broad claim covering any use of electro-
magnetism for printing intelligible signs, characters, or letters at a distance.” Flook, 437
U.S. at 592.

49. For an excellent analysis of the difficulty Morse faced when defending his pat-
ents against willful infringers, see Adam Mossoff, O’Reilly v. Morse (Geo. Mason L. &
Econ. Research Paper No-14-22, 2014), https://ssrn.com/abstract=2448363.  Mossoff’s
main argument is that the second part of Claim Eight shows Morse was not attempting
to patent the “abstract idea” that would tie up every attempt to use electromagnetism to
communicate across large distances.  Instead, he argues Claim Eight should be read in
conformity with the specification and the other claims, much like a Doctrine of Equiva-
lence case is analyzed today.  This was essentially the argument of the dissent. Morse,
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Although interesting from a historical standpoint and as an ex-
ample of how problematic litigating a patent infringement lawsuit
was in the nineteenth century, criticisms such as these are misplaced.
The dissenters in Morse are the same three who dissented in Le Roy
(Justices Nelson, Wayne, and Greer).50  Once Le Roy was decided and
properly understood as holding that a patent is limited by its claims, a
patent claim stating the invention is not limited by either the claims
or the specification cannot survive.

Although Le Roy and Morse are often viewed today as “anti-pat-
ent” decisions, there can be no reasonable doubt they were correctly
decided.  It is not controversial in patent law to state an invention is
limited by its claims and any claim that attempts to patent future ap-
plications an inventor has not invented yet, and therefore cannot dis-
close, will be properly refused by the patent office.51

56 U.S. (15 How.) at 128-37.  It is difficult to read a claim “in conformity” with the
specification and the other claims when the claim language directly forbids doing so.

50. See id. at 124; Le Roy v. Tatham, 55 U.S. (14 How.) 156, 177 (1852).
51. Morse, 56 U.S. (15 How.) at 119-20.  Since the Eighth Claim attempts to claim

inventions outside the specification, the Court wonders whether a contrary holding
would allow a patentee to obtain a patent without even disclosing his invention.

Indeed, if the eighth claim of the patentee can be maintained, there was no
necessity for any specification further than to say that he had discovered that
by using the motive power of electro-magnetism, he could print intelligible
characters at any distance. We presume it will be admitted on all hands that no
patent could have issued on such a specification. Yet this claim can derive no
aid from the specification filed. It is outside of it, and the patentee claims be-
yond it. And if it stands, it must stand simply on the ground that the broad
terms above-mentioned were a sufficient description, and entitled him to a pat-
ent in terms equally broad. In our judgment, the act of Congress cannot be so
construed.

Id. at 119-20.  It is true much mischief has resulted from the Supreme Court misinter-
preting Morse as a prohibition against “abstract claims.”  Mossoff blames the author of
Morse, Chief Justice Taney.  However, as this Article shows, the denial of Morse’s
Eighth Claim, when read with Le Roy I, is neither unsurprising nor particularly contro-
versial.  Other commentators place the blame upon subsequent Court opinions. See
Michael Risch, Everything is Patentable, 75 TENN. L. REV. 591, 601 (2008) (referencing
The Telephone Cases).  Risch describes the holding of Morse as interpreted by the Court
in The Telephone Cases as “a subject matter ruling that simply invalidated a claim for
the natural phenomenon of electromagnetic communications.” Id. at 601.  The language
of the Court in The Telephone Cases is not so clear-cut.

[A] claim in broad terms for the use of the motive power of the electric or gal-
vanic current called ‘electromagnetism, however developed, for making or
printing intelligible characters, letters, or signs at any distances,’ although ‘a
new application of that power’ first made by Morse, was void, because it was a
claim ‘for a patent for an effect produced by the use of electromagnetism, dis-
tinct from the process or machinery necessary to produce it;’ but a claim for
‘making use of the motive power of magnetism, when developed by the action of
such current or currents, substantially as set forth in the foregoing description,
. . . as means of operating or giving motion to machinery, which may be used to
imprint signals upon paper or other suitable material, or to produce sounds in
any desired manner, for the purpose of telegraphic communication at any dis-
tances was sustained. The effect of that decision [Morse] was therefore that the
use of magnetism as a motive power, without regard to the particular process
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D. FARBENFABRIKEN OF ELBERFELD CO. V. KUEHMSTED

The history of the natural products patentability conundrum can-
not be fully explained unless one looks at the type of patents that can
be subjected to the “you can’t patent Mother Nature” argument.
Therefore, let us take a look at one of the most common drugs ever
invented or discovered: aspirin.

In Farbenfabriken of Elberfeld Co. v. Kuehmsted,52 the patentee
held a patent on acetylsalicylic acid.53  This substance is commonly
known as aspirin.  Salicylic acid, in contrast, is a natural product
found in many plants, including bark from the willow tree.54  The
word “salicylic” originates from the Latin word for willow tree, salix.55

Hippocrates himself ground willow bark, made a tea from it in 400
BC, and gave it to women in childbirth and other patients to help pain
and stop fevers.56  Could he have gotten a patent on that?  Is it natu-
ral?  If he gave people straight bark to chew, could he have gotten a
patent on that?  Is that natural?  What if he did something else to the
bark besides crushing it and making a tea?  What if he performed
some chemical process to better extract the active ingredient and
make it more effective?  Could he have gotten a patent on that?  What
is too natural to get a patent?

Acetylsalicylic acid is not natural.  In what today is a common
high school-level chemistry laboratory exercise, “natural” salicylic acid
is combined with acetic anhydride to make acetylsalicylic acid.57  This
is commonly known today by the name Bayer put on the bottles of pills
sold in the marketplace: aspirin.  Acetylsalicylic acid was an improve-
ment over “natural” salicylic acid products that have been used for
centuries.  It had fewer side effects, such as stomach discomfort, which
was a major problem with the salicylic acid products then in use.  The

with which it was connected in the patent, could not be claimed, but that its use
in that connection could.’ ”

Dolbear v. Am. Bell Tel. Co., 126 U.S. 1, 534 (1888) (emphasis added) (also known as
The Telephone Cases).  Although this language is certainly imprecise, it is not an expan-
sion or misinterpretation of Morse.  The Court in The Telephone Cases merely describes
Morse as standing for nothing more than patent claims must be connected to the “par-
ticular process with which it was connected in the [specification].” Dolbear, 126 U.S. at
534. This is disclosure language. Again, commentators place too much emphasis on the
phrase “the use of magnetism as a motive power.” Morse must be read in conjunction
with Le Roy I.  Remember, Mr. Bell’s patent for the telephone was upheld. Id. at 572-73.

52. 171 F. 887 (N.D. Ill. 1909).
53. Farbenfabriken of Elberfeld Co. v Kuehmsted, 171 F. 887 (N.D. Ill. 1909), aff’d,

179 F. 701 (7th Cir. 1910), cert. denied, 220 U.S. 622 (1911).
54. Daniel R. Goldberg, Aspirin: Turn of the Century Miracle Drug, 27 CHEMICAL

HERITAGE MAGAZINE, Summer 2009.
55. Id.
56. Id.
57. See, e.g., Chemistry 104: Synthesis of Aspirin, http://www.chem.latech.edu/

~deddy/chem104/104Aspirin.htm (last visited Feb. 16, 2016).
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Farbenfabriken court held the patentee was entitled to a patent for his
product because he “took a comparatively worthless substance and
changed it into a valuable one.”58  He greatly improved upon nature.

E. DENNIS V. PITNER

In Dennis v. Pitner,59 the patentee discovered an effective pesti-
cide in the powdered root of a plant that grows in Peru and other
places in South America.60  Dennis claimed to be the first to discover
the plant’s root had these qualities.61  This case is similar to what
Hippocrates would have experienced, had he tried to get a patent for
his willow bark tea.  Does Dennis deserve a patent for finding this
root?  Does it matter that he took the root and ground it into a powder
before it was effective?  Is that enough human effort to justify grant-
ing a limited monopoly?

In order to discover the answer, the Dennis court analyzed the
statute.62  The statute has not changed much since the first Patent
Act of 1790.

Congress provided for the granting of patents to (a) any per-
son, (b) who has invented or discovered, (c) any new and use-
ful, (d) art, machine, manufacture, or composition of matter,
(e) or any new and useful improvements thereof, (f) not
known or used by others in this country, (g) before his inven-
tion or discovery, (h) and not patented or described in any
printed publication in this or any foreign country, (i) before
his invention or discovery thereof . . . .63

What does the phrase “invented or discovered” mean?  Did Con-
gress intend the two words to be synonymous?  Was this perhaps just
a drafting error?  The Dennis court holds it was not.64

What does the phrase “composition of matter” mean?  Does the
use of the word “composition” mean a patentee must at a minimum
take two natural substances and mix them together to make a new
“composition of matter?”  Does that mean Hippocrates could not get a
patent on salicylic acid?  Hippocrates, like Dennis, only took a single

58. Farbenfabriken, 171 F. at 890.  The patentee was not the first to convert sali-
cylic acid into acetylsalicylic acid—others had done so before. Id.  However, the method
the patentee developed was a purer conversion resulting in less salicylic acid remaining
in the drug. Id.  Even small amounts of residual salicylic acid caused upset stomach and
therefore reduced the drug’s efficacy. Id.

59. 106 F.2d 142 (7th Cir. 1939).
60. Dennis v. Pitner, 106 F.2d 142, 148-49 (7th Cir. 1939).
61. Dennis, 106 F.2d at 149. The Dennis patent was ultimately invalidated due to

a prior art reference. Id.
62. Id. at 144-45 (analyzing 35 U.S.C. § 31 (1938) (repealed 1999)).
63. Id. at 144-45 (emphasis added) (quoting 35 U.S.C. § 31 (repealed 1999)).
64. Id. at 145.
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natural substance and concentrated it.  Does this mean there is no
“composition” here?  The Dennis court reasons the patent at issue does
describe a “composition of matter” because “[t]he insecticide needed
the breath of the insect upon which the powdered root could act before
it became an effective insecticide.”65  The Dennis court elaborated on
the meaning of the phrase “composition of matter”:

Seldom is there any discovery of a new phenomenon of an old
chemical product that does not call for the old product’s con-
tact with a material to which it must be applied by human
agencies before the phenomenon occurs. In all such cases the
discoverer is well outside of the rule which excludes the issu-
ance of patents to those who have merely discovered a law or
principle of nature or fundamental truth.66

F. FUNK BROS. SEED CO. V. KALO INOCULANT CO.

1. Case Analysis

Funk Bros. Seed Co. v. Kalo Inoculant Co.67 is the bedrock of the
natural products exception to patentability.  It is cited in every case
that analyzes whether a patentee can patent a “natural” product.

Leguminous plants, with the assistance of bacteria present in the
roots of the plant, convert nitrogen, which they take from the air, to
organic nitrogenous compounds (a.k.a. fertilizer).68  There are six spe-
cies of these bacteria and each assists specific groups of plants to “fix”
nitrogen.69  A farmer would then apply each individual bacteria spe-
cies to each of his different crops.70  However, certain species of these
bacteria interfered with others when mixed.71  Therefore, a farmer
could not just mix the bacteria and apply the mixture to all of his
crops.72  Proper and effective application required multiple passes
with differing bacteria over multiple crops.73

65. Id.
It is true that an old substance with newly discovered qualities possessed those
qualities before the discovery was made. But it is a refinement of distinction
both illogical and unjustifiable and destructive of the laudable object of the
statute to award a patent to one who puts old ingredient A with old ingredient
B and produces a cure for ailment C, and deny patent protection to one who
discovers that a simple and unadulterated or unmodified root or herb or a
chemical has ingredients or health-giving qualities, hitherto unknown and
unforeseen.

Id.
66. Id.
67. 333 U.S. 127 (1948).
68. Funk Bros. Seed Co. v. Kalo Inoculant Co., 333 U.S. 127, 128-29 (1948).
69. Funk Bros., 333 U.S. at 129.
70. Id. at 131.
71. Id. at 129-30.
72. Id.
73. Id.
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The patentee in Funk Bros. discovered that certain strains of bac-
teria could be pre-mixed prior to application without interfering with
one another.74  The Funk Bros. Court held this was “no more than the
discovery of some of the handiwork of nature and hence is not
patentable.”75

The following quotation is commonly cited for the proposition that
natural products are unpatentable.  It appears in countless cases ana-
lyzing this issue:

[Natural qualities], like the heat of the sun, electricity, or the
qualities of metals, are part of the storehouse of knowledge of
all men. They are manifestations of laws of nature, free to all
men and reserved exclusively to none. He who discovers a
hitherto unknown phenomenon of nature has no claim to a
monopoly of it which the law recognizes.76

Could the Court have been clearer that it believed the patentee
did not meet the standards of the Patent Act?  Whether it was for the
reason that his patent was a “discovery” rather than an invention, or
that it was not a “composition of matter” is irrelevant.  It appears the
Court was being clear, and like it or not, the Supreme Court has spo-
ken: nature is not patentable.77

2. Section 101 Subject Matter Rejection or Section 103
Obviousness?

The problem with reading and applying Funk Bros. today is that
during the year it was decided, 1948, there was only one patent eligi-
bility statute.  During the Truman administration, the Patent Act was
amended to “add” two requirements to patentability.  Section 102 was
added to describe the novelty requirement, while section 103 was ad-
ded to describe the non-obviousness or the “inventive step” require-
ment.  Both of these sections were intended to codify and simplify
patentability determinations made by the Patent and Trademark Of-
fice and the courts prior to 1952.  However, the 1952 revisions were
not intended to change patent law.78

There is no prohibition against natural products in section 102.
The statute is a long list of acts, whereby the occurrence of any one act

74. Id. at 130.
75. Id. at 131.
76. Id. at 130.  Of course the sun and electricity are unpatentable.  But what if

someone invented a device that converted rays from the sun into electricity?  Would
such a device be patentable? See Apparatus for Utilizing Solar Radiant Energy, U.S.
Patent No. 389,124 (filed Sept. 4, 1888).

77. Funk Bros., 333 U.S. at 130.
78. Graham v. John Deere Co., 383 U.S. 1, 3-4 (1966).
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destroys the novelty, and hence patentability, of an invention.  None of
those prohibited acts forbid the patenting of natural products.

Likewise, section 103 describes obviousness.  In order to receive a
patent, an inventor must show “more ingenuity . . . than the work of a
mechanic skilled in the art.”79  Unsurprisingly, there is no explicit
prohibition against patenting natural products in section 103.

If one looks closely at the holding in Funk Bros., and ignores most
of the grandiloquent language in the opinion, it is actually not a sec-
tion 101 case (as those issues are defined post-1952).  It is actually a
section 103 case:

There is, of course, an advantage in the combination. The
farmer need not buy six different packages for six different
crops. He can buy one package and use it for any or all of his
crops of leguminous plants. And, as respondent says, the
packages of mixed inoculants also hold advantages for the
dealers and manufacturers by reducing inventory problems
and the like. But a product must be more than new and useful
to be patented; it must also satisfy the requirements of inven-
tion or discovery.80

Thus, the Funk Bros. Court specifically held the invention was
“new” (novel) and “useful” (had utility).  However, it believed the in-
vention did not meet the inventive step requirement.  That is what we
now know as a section 103 concern:

The application of this newly discovered natural principle to
the problem of packaging of inoculants may well have been
an important commercial advance. But once nature’s secret of
the noninhibitive quality of certain strains of the species of
Rhizobium was discovered, the state of the art made the pro-
duction of a mixed inoculant a simple step.81

79. Cuno Corp. v. Automatic Devices Corp., 314 U.S. 84, 90 (1941).  This is one
example of the Court analyzing obviousness prior to 1952.

80. Funk Bros., 333 U.S. at 131 (emphasis added).
81. Id. at 132 (emphasis added).  The statutory language of § 103 is often misinter-

preted by those who believe Funk Bros. is based upon § 101.
A patent for a claimed invention may not be obtained, notwithstanding that the
claimed invention is not identically disclosed as set forth in section 102, if the
differences between the claimed invention and the prior art are such that the
claimed invention as a whole would have been obvious before the effective filing
date of the claimed invention to a person having ordinary skill in the art to
which the claimed invention pertains. Patentability shall not be negated by the
manner in which the invention was made.

35 U.S.C. § 103 (2012).  Section 103’s focus on the “differences between the claimed in-
vention and the prior art” coupled with the final statement that a patent “shall not be
negated by the manner in which the invention was made” has caused many to argue
that the statutory language leads to a low obvious standard.  That is, as long as there
are differences between the patent and the prior art, an invention is patentable.  There-
fore, if the obvious standard is low, Funk Bros. must be based on something other than
obviousness concerns.  The notion that the 1952 Amendments were not intended to
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Once it becomes understood that the Funk Bros. Court rejected
the patentee’s patent on the basis of obviousness, it becomes under-
standable why Justice Frankfurter’s concurrence went unheeded by
the majority.  Justice Frankfurter was concerned the Court’s decision
would be misapplied by future courts and wished to warn against tak-
ing the majority opinion too literally.82  Writing about the patent at
issue, Justice Frankfurter stated:

[The] mixture does in fact have the new property of multi-
service applicability. Multipurpose tools, multivalent vac-
cines, vitamin complex composites, are examples of com-
plexes whose sole new property is the conjunction of the
properties of their components. Surely the Court does not
mean unwittingly to pass on the patentability of such prod-
ucts by formulating criteria by which future issues of patent-
ability may be prejudged.83

The Court thought it was rejecting a patent based on obviousness
or “inventive step” requirements.  Obviousness concerns had to be de-
cided on a subjective case-by-case basis.  It was not prejudging an en-
tire class of patentable subject matter.

The majority did not answer Justice Frankfurter’s concurrence
because it knew its decision was highly controversial and also highly
subjective.  When it comes to an “obviousness concern,” there is noth-
ing obvious about it.

modify the “invention” or “inventive step” determinations made by courts in previous
cases is not without its detractors, however.  The origin of the inventive step require-
ment is generally understood to begin with the case of Hotchkiss v. Greenwood, 52 U.S.
(11 How.) 248 (1850).  In Hotchkiss, the patentee developed a new type of doorknob.
The patentee used porcelain or clay rather than metal or wood. Hotchkiss, 52 U.S. (11
How.) at 264-65.  The Hotchkiss Court held:

[U]nless more ingenuity and skill in applying the old method of fastening the
shank and the knob were required in the application of it to the clay or porce-
lain knob than were possessed by an ordinary mechanic acquainted with the
business, there was an absence of that degree of skill and ingenuity which con-
stitute essential elements of every invention. In other words, the improvement
is the work of the skillful mechanic, not that of the inventor.

Id. at 267 (emphasis added).  Thus, prior to the 1952 Amendments, court decisions
spoke not of “obviousness,” but of the lack of “invention” or “inventive step” or the like.
The 1952 Amendments codifying this requirement, however, used the term “obvious” for
the first time.  Many argued this was an attempt by Congress to lower the standards for
patentability from Hotchkiss and its progeny.  Congress was stating that an invention
should be patentable so long as it was not obvious to someone skilled in the art.  How-
ever, the Court in Graham specifically answered that challenge.  The Court held § 103
“was intended merely as a codification of judicial precedents embracing the Hotchkiss
condition.” Graham, 383 U.S. at 17.

82. Funk Bros., 333 U.S. at 134-35 (Frankfurter, J., concurring).  Justice Frank-
furter did not join the dissent because he believed the inventor did not adequately iden-
tify the compatible strains in his patent application. Id. at 132.

83. Id. at 134.



2016] PATENTING NATURE 67

That is to say, there is no invention here unless the discovery
that certain strains of the several species of these bacteria
are noninhibitive and may thus be safely mixed is invention.
But we cannot so hold without allowing a patent to issue on
one of the ancient secrets of nature now disclosed. All that
remains, therefore, are advantages of the mixed inoculants
themselves. They are not enough.84

Thus, the Funk Bros. rule is encapsulated into a single word:
“enough.”  Like Justice Stewart, you just have to know it when you see
it.85

IV. THE COURT’S ANALYSIS DURING THE PAST FIFTY
YEARS AND THE DAWN OF THE COMPUTER AGE

A. GOTTSCHALK V. BENSON

The United States Supreme Court remained silent on the natural
products exception to patentability for many years.  However, with the
introduction of computers in the 1960s, people began attempting to
patent computer applications.  There was quite a bit of consternation
with the idea of patenting computer programs.  Because it was some-
thing new, attorneys and commentators thought such patents had
never been contemplated by the drafters of the Patent Act.  Unfortu-
nately, instead of analyzing computer programs under the “inventive
step” requirements of section 103, an argument was made that com-
puter programs are unpatentable because they do not meet the subject
matter requirements of section 101.  That is, Funk Bros. Seed Co. v.
Kalo Inoculant Co.86 began to be quoted and citied as a section 101
subject matter case.  The first Supreme Court case to make this error
was Gottschalk v. Benson.87

In the pure binary system, any decimal from zero to ten can be
represented with four digits.88  For example, the number nine is rep-
resented as 1001 in binary.89  As the number to be represented in bi-
nary increases, the difficulty for a human translating the number into
binary also increases.90  The binary code system displays large num-
bers as the binary number for each of the digits in the number.91  For

84. Id. at 132.
85. See infra notes 182-88 and accompanying text.  At least one post-Alice case has

compared the difficulty of determining whether something violates the holding of Alice
with Justice Stewart’s famous test. See McRO, Inc. v. Capcom, Inc., No. 12-10337-GW,
2014 WL 4758745, at *7-8 (C.D. Cal. Sept. 22, 2014).

86. 333 U.S. 127 (1948).
87. 409 U.S. 63 (1972).
88. Gottschalk v. Benson, 409 U.S. 63, 66 (1972).
89. Benson, 409 U.S. at 66.
90. Id.
91. Id.
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example, the number 53 is 0101 0011 in the binary code system be-
cause 0101 is binary for the decimal five and 0011 is binary for the
decimal three.92  In the pure binary system, however, the number 53
is represented by 110101.93

In Benson, the patentee developed a computer program that con-
verted binary-coded numerals into pure binary form using a well-
known mathematical formula.94  In this way, it was easier to trans-
late binary coded numbers (that are more easily understood by
humans) into pure binary (the language of computers).95

The Benson Court analyzed this case as an obviousness case and
along the lines of Funk Bros.  It held that granting a patent for a com-
puter program using a mathematical formula to convert binary num-
bers would in effect be granting a patent on the formula itself.96  A
mathematical formula is like an idea and is not patentable.97  Such a
holding is completely understandable.  The mathematical formula
that is used to translate binary code into pure binary is already well-
known.  Developing a computer program that does more quickly what
a person armed with this well-known formula can do by hand is not
enough of an “inventive step” to qualify for a monopoly grant.  Anyone
with a basic knowledge of computer programing could do the same
thing in a few minutes of work.98  Sorry, this is obvious: no patent.

However, instead of a short, simple opinion stating this clearly,
the Benson Court got a bit loose with the pen and implied the case
involves section 101 subject matter concerns.  Unfortunately, the
Court cited Le Roy v. Tatham99 as justification for its holding: “A prin-
ciple, in the abstract, is a fundamental truth; an original cause; a mo-
tive; these cannot be patented, as no one can claim in either of them
an exclusive right.”100  Compounding its error, the Court cited Funk
Bros.: “He who discovers a hitherto unknown phenomenon of nature
has no claim to a monopoly of it which the law recognizes. If there is to
be invention from such a discovery, it must come from the application
of the law of nature to a new and useful end.”101

92. Id. at 67.
93. Id.
94. Id. at 65.
95. Id. at 67.
96. Id. at 71.
97. Id.
98. See id. at 67 (opining that “[t]he mathematical procedures can be carried out in

existing computers long in use. No new machinery being necessary. And, as noted, they
can also be performed without a computer.”).

99. 55 U.S. (14 How.) 156 (1852).
100. Benson, 409 U.S. at 67 (quoting Le Roy I, 55 U.S. (14 How.) 156, 175 (1852)).
101. Id. (quoting Funk Bros. Seed Co. v. Kalo Inoculant Co., 333 U.S. 127, 130

(1948)).
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B. PARKER V. FLOOK

In Parker v. Flook,102 the patentee developed an algorithm that
could be used to update alarm limits during a catalytic process to no-
tify an operator when one of the operating conditions (such as temper-
ature, pressure, or flow rate) exceeds optimal conditions.103  The
Court held an algorithm was a mathematical formula, and that even if
novel and non-obvious, the algorithm was unpatentable per se.104

In reaching such an outcome, the Court misread many previous
cases.  The Court first cited section 101 and found, despite the statute
explicitly including “processes” that are “discovered” as potential pat-
entable material, the statute nevertheless does not include mathemat-
ical formulae in its “plain language.”105  The Court cited the dicta in
Le Roy v. Tatham106 about “fundamental truths” being unpatent-
able.107  The Court then cited the following language from Mackay Ra-
dio & Telegraph Co. v. Radio Corp. of America,108 to differentiate the
patentable from the unpatentable:  “While a scientific truth, or the
mathematical expression of it, is not patentable invention, a novel and
useful structure created with the aid of knowledge of scientific truth
may be.”109

Next, the Court stated previous cases, including O’Reilly v.
Morse,110 lead to the conclusion that a mathematical formula, even if
newly discovered, must be considered as part of the prior art because
it is a natural law or one of the “basic tools of scientific and technologi-
cal work.”111  The Court reasoned:

Respondent’s application simply provides a new and presum-
ably better method for calculating alarm limit values [in the
well-known process of catalytic conversion of hydrocarbons].
If we assume that the method was also known, as we must
under the reasoning in Morse, then respondent’s claim is, in

102. 437 U.S. 584 (1978).
103. Parker v. Flook, 437 U.S. 584, 585 (1978).
104. Flook, 437 U.S. at 588-89 (stating that the Court’s holding in Benson, “fore-

closes a purely literal reading of § 101.”).
105. Id.
106. 55 U.S. (15 How.) 156 (1852).
107. Flook, 437 U.S. at 589.
108. 306 U.S. 86 (1938).
109. Flook, 437 U.S. at 589 (quoting Mackay Radio & Tel. Co. v. Radio Corp. of Am.,

306 U.S. 86, 94 (1938)) (emphasis added).
110. 56 U.S. (15 How.) 62 (1853).
111. Flook, 437 U.S. at 599 (quoting Gottschalk v. Benson, 409 U.S. 63, 67 (1972)).

The Court here misread Morse as “reject[ing] Samuel Morse’s broad claim covering any
use of electromagnetism for printing intelligible signs, characters, or letters at a dis-
tance.” Id. at 592 (citing O’Reilly v. Morse, 56 U.S. (15 How.) 62, 112-21 (1853)).  That is
not why the Court rejected Morse’s claim.  The Court rejected Morse’s claim because the
claim attempted to go outside the invention disclosed in the claims and in the specifica-
tion (a.k.a. description). See supra note 51 and accompanying text.
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effect, comparable to a claim that the formula 2pr can be use-
fully applied in determining the circumference of a wheel.112

The Court then appealed to Congress for assistance with the pat-
entability of computer programs:

To a large extent our conclusion is based on reasoning derived
from opinions written before the modern business of develop-
ing programs for computers was conceived. The youth of the
industry may explain the complete absence of precedent sup-
porting patentability. Neither the dearth of precedent, nor
this decision, should therefore be interpreted as reflecting a
judgment that patent protection of certain novel and useful
computer programs will not promote the progress of science
and the useful arts, or that such protection is undesirable as
a matter of policy. Difficult questions of policy concerning the
kinds of programs that may be appropriate for patent protec-
tion and the form and duration of such protection can be an-
swered by Congress on the basis of current empirical data not
equally available to this tribunal.113

The Flook Court was clearly concerned about granting patent
rights for computer programs at the dawn of the computer age.  The
Court rejected the patent in Gottschalk v. Benson,114 and then it re-
jected the patent in Flook.  In order to do so, the Court had to misread
historical precedent as well as statutory text, but the Court was obvi-
ously concerned with granting patents on a subject matter Congress
had not considered when it wrote the patent statute.  Unsurprisingly,
the Court decided to err on the side of not granting patent protection
to computer programs until Congress had a chance to consider the
question.115

112. Flook, 437 U.S. at 594-95. Of course, Morse says no such thing.  In order to
arrive at this conclusion, the Flook Court cites the Morse Court’s discussion of Neilson v.
Harford. Id. at 594-95.  In the previous review of the holding of Neilson in this Article, it
was explained that the idea of “more heat equals better steel” was well understood in
the industry at the time Neilson developed his idea. See supra note 20 and accompany-
ing text for information on Neilson.  The Court then cited the following language from
Morse: “We think the case must be considered as if the principle being well known, the
plaintiff had first invented a mode of applying it.” Flook, 437 U.S. at 592 (quoting Morse,
56 U.S. (15 How.) at 115).  It is completely unsurprising the Neilson court considered
the notion of “more heat equals better steel” as well-known in the industry prior to
Neilson’s idea, because those were the facts of that case.  In Flook, the Court assumed
the mathematical formula was novel and non-obvious. See supra note 104 and accompa-
nying text.  Thus, these are vastly different fact scenarios.

113. Flook, 437 U.S. at 595.
114. 409 U.S. 63 (1972).
115. See Flook, 437 U.S. at 596 (reasoning that “[i]t is our duty to construe the pat-

ent statutes as they now read, in light of our prior precedents, and we must proceed
cautiously when we are asked to extend patent rights into areas wholly unforeseen by
Congress.”).
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C. DIAMOND V. CHAKRABARTY

The next Supreme Court case dealing with the natural products
exception to patentability was Diamond v. Chakrabarty.116  In this
case, the patentee developed a living bacteria species that was capable
of breaking down petroleum products.117  Therefore, in the instance of
a petroleum spill, these bacteria could be deployed.118

Everyone agreed the bacteria species was not natural; it was
human-made.  The real issue before the Court was whether a living
organism was a “manufacture” or a “composition of matter” and hence,
patent-eligible.119  The Court ruled that the human-made micro-or-
ganism qualified as patentable subject matter.120

Chakrabarty was a highly controversial 5-4 decision and there
was a vigorous dissent.121  The public saw the decision as a huge ex-
pansion of the subject matter available for patenting.  Many commen-
tators were highly critical of the idea of patenting “life.”  Critics began
to repeat the well-worn refrain that pretty soon, corporations will be
patenting the sun.122  That is, there is no matter that is not available
for patenting (and monopolizing).  The material available for patent-
ing is “boundless.”

Realizing this decision would meet intense criticism, the majority
tried to temper its holding by comparing a patent for new “life” to an
attempt to patent nature.  No need to worry about this holding, nature
is still not patentable; the majority stated, “[t]his is not to suggest that
[section] 101 has no limits or that it embraces every discovery. The
laws of nature, physical phenomena, and abstract ideas have been
held not patentable.”123

116. 447 U.S. 303 (1980).
117. Diamond v. Chakrabarty, 447 U.S. 303, 303 (1980).
118. Chakrabarty, 447 U.S. at 305.  The bacteria would consume petroleum and con-

vert it into simple carbon dioxide and once the petroleum disappeared, the bacteria
would perish due to lack of food. Id.

119. Id. at 307.
120. Id. at 309.
121. Id. at 318-22 (Brennan, White, Marshall, and Powell, JJ., dissenting).
122. Shortly after Chakrabarty, higher life forms were indeed patented.  For exam-

ple, researchers at Harvard University genetically altered a mouse to be more suscepti-
ble to acquiring cancer, making it valuable for cancer researchers. See JoAnne
Eichelberger Seibold, Can Chakrabarty Survive the “Harvard Mouse”?, 2 U. FLA. J.L. &
PUB. POL’Y 81, 81-82 (1989). Further, although section 33(a) of the Leahy-Smith
America Invents Act, Pub. L. No. 112-29, 125 Stat. 284 (2011) (“AIA”) includes a provi-
sion forbidding the patentability of any “claim directed to or encompassing a human
organism,” the failure to define “human organism” ensures controversial patents will
continue to issue. Ava Caffarini, Directed To or Encompassing a Human Organism:
How Section 33 of the America Invents Act May Threaten the Future of Biotechnology, 12
J. MARSHALL REV. INTELL. PROP. L. 768 (2013).

123. See Chakrabarty, 447 U.S. at 309 (citing Parker v. Flook, 437 U.S. 584 (1978);
Gottschalk v. Benson, 409 U.S. 63, 67 (1972); Funk Bros. Seed Co. v. Kalo Inoculant Co.,
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Thus, instead of simply stating there are very few, if any limits, to
patentable subject matter under section 101, the Court continued its
confusion between subject matter concerns under section 101 and ob-
viousness concerns under section 103.124

D. DIAMOND V. DIEHR

The very next year, in Diamond v. Diehr,125 the United States
Supreme Court analyzed whether a process for curing synthetic rub-
ber was patentable.126  The patented process measured the tempera-
ture inside the rubber press constantly throughout the curing
process.127  A computer received these measurements and calculated
a correct cure time using a well-known mathematical formula.128  The
computer then signaled the rubber press to open at the proper time.129

While reaffirming its earlier holding in Gottschalk v. Benson130

that a “mathematical formula is like a law of nature” and is unpatent-
able, the Diehr Court held the patentee was not attempting to patent
a formula, as was the case in Benson, but was instead attempting to
patent a process for curing rubber.131  Therefore, the Diehr Court con-
cluded the patentee was entitled to patent protection for his
invention.132

Troublingly, the Court again uses this strange “mathematical
formula is like a law of nature” language.  It is a law of nature, but
that is not what makes it arguably unpatentable.  It is something al-
ready well-known, or it is an idea and not a mode of manufacture that
produces a product.  The Court analyzed Diehr as an obvious case, but
it again cited the “law of nature” language from Le Roy v. Tatham133

and Funk Bros. Seed Co. v. Kalo Inoculant Co.134 when it was unnec-
essary to do so.

333 U.S. 127, 130 (1948); O’Reilly v. Morse, 56 U.S. (15 How.) 62, 112-21 (1854); Le Roy
I, 55 U.S. (14 How.) 156, 175 (1853)).

124. See id. (quoting Funk Bros., 333 U.S. at 130) (“Thus, a new mineral discovered
in the earth or a new plant found in the wild is not patentable subject matter. Likewise,
Einstein could not patent his celebrated law that E=mc2; nor could Newton have pat-
ented the law of gravity. Such discoveries are ‘manifestations of . . . nature, free to all
men and reserved exclusively to none.’”).

125. 450 U.S. 175 (1981).
126. Diamond v. Diehr, 450 U.S. 175, 175 (1981).
127. Diehr, 450 U.S. at 178.
128. Id.
129. Id. at 179.
130. 409 U.S. 63 (1972).
131. Diehr, 450 U.S. at 175-76.
132. Id. at 184.
133. 55 U.S. (14 How.) 156 (1853).
134. 333 U.S. 127 (1948).
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The curing process at issue in Diehr was a great improvement
over the previous state of the art.135  Previously, the temperature in-
side the press was viewed as an uncontrollable variable and this led to
instances where the rubber was over or under cured.136  This analysis
is, or should be, standard non-obvious analysis under the section 103
statutory requirements.

It is easy to see where someone who is not paying attention could
get confused. Diehr looks a lot like Benson and Parker v. Flook.137

The computer in Diehr was basically just following and “applying” a
well-known formula.  But in Benson, the patentee attempted to patent
a well-known formula that was just performed by a computer.  In
Flook, the patentee attempted to patent a newly discovered formula,
but could not point to a solid piece of manufacture where he could say,
“I made this.”  The patentee in Diehr could point to his solid piece of
rubber, so the Court believed this was patentable because it was really
not a computer program; there was a piece of rubber that could be
held.  However, all these cases are close to the obviousness line.  The
Funk Bros. invention was close to the line, but not good enough. Ben-
son was not really even close to the line: not good enough. Flook, prob-
ably not obvious, but we cannot extend patent rights to computer
programs without clear direction from Congress. Diehr was close to
the line, and just good enough.  It is all rather subjective.  There is no
hard and fast objective rule we can come up with to decide whether
something is obvious.  Just like Justice Potter Stewart: We know it
when we see it.138  And the Court is troubled by that.  It wants an
objective test.  After all, this is patent law, a scientific endeavor.

E. KSR INTERNATIONAL CO. V. TELEFLEX, INC.

KSR International Co. v. Teleflex, Inc.139 is a pure section 103
case.  Prior to 2007, the Federal Circuit had ruled obviousness could
invalidate a patent only if the prior art leads to a “teaching, sugges-
tion, or motivation” to perform the improvement that is the subject of
the patent.140  The Federal Circuit was concerned that “hindsight
bias” would invalidate many valid patents because small improve-
ments in the prior art often appear obvious “in hindsight.”  Obvi-
ousness, held the Federal Circuit, does not mean “obvious to try.”
This test was commonly referred to as the TSM test.  In KSR, the
United States Supreme Court held “if a person of ordinary skill can

135. Diehr, 450 U.S. at 178.
136. Id.
137. 437 U.S. 584 (1978).
138. Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).
139. 550 U.S. 398 (2007).
140. KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 407 (2007).
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implement a predictable variation, [section] 103 likely bars its
patentability.”141

Upon close review of this language, the KSR ruling appears to be
a restatement of the actual Funk Bros. Seed Co. v. Kalo Inoculant
Co.142 holding, but much more precisely stated.  A patent must not be
merely a “simple step.”  The problem is the KSR case does not cite
Funk Bros.  Unfortunately, natural products concerns and obvi-
ousness concerns are on separate tracks, although they are headed in
the same direction.

F. BILSKI V. KAPPOS

Bilski v. Kappos143 concerned the patentability of a computer pro-
gram used by investors to hedge against price fluctuations in energy
markets.144  The United States Supreme Court considered whether a
business method patent was a “process” patentable under the Patent
Act.145

The Court ruled that a section 101 “process” included business
methods.146  However, it ruled the business method of “hedging” was
well known.147  Hence, although a business method could meet the
section 101 test, this particular invention was unpatentable because it
was an attempt to patent the “idea” of “hedging.”148  In essence, the
Court ruled the business method at issue was not patentable under
section 101, although business methods in general are patentable.
There is no analysis of the case against section 103 because the Court
held the patent at issue was not patentable under section 101.

Bilski more than any other case exemplifies the Court’s confusion
between section 101 and section 103.  The Court again cited Le Roy v.
Tatham149 and Funk Bros. Seed Co. v. Kalo Inoculant Co.150  It con-
tinues to confuse those cases with what should be a section 103 analy-
sis.  The computer program in Bilski is not unpatentable because it is
an “idea.”  After all, the Court says business methods are patentable.
The patent at issue in Bilski is actually not patentable because it is
only the application of a well-known idea.  Just as in Gottschalk v.

141. KSR Int’l, 550 U.S. at 417.
142. 333 U.S. 127 (1948).
143. 561 U.S. 593 (2010).
144. Bilski v. Kappos, 561 U.S. 593, 593 (2010).
145. Bilski, 561 U.S. at 608.
146. Id. at 609.
147. Id. at 611.  “Hedging is a fundamental economic practice long prevalent in our

system of commerce and taught in any introductory finance class.” Id. (quoting In re
Bilski, 545 F.3d 943, 1013 (Fed. Cir. 2008) (Rader, J., dissenting)).

148. Bilski, 561 U.S. at 612.
149. 55 U.S. (14 How.) 156 (1853).
150. 333 U.S. 127 (1948).
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Benson,151 the method of hedging against price fluctuations is an old
practice.  This is just the transfer of an old well-known practice onto a
computer.  Just like in Benson, a computer is just doing the same
steps others have done before, only faster.  That is a section 103 prob-
lem, not a section 101 problem.  Once the Supreme Court decided a
business method was a patentable “process” under section 101, it
should have analyzed the patent under sections 102 and 103.  Failing
to do so was a mistake by the Court.  Although the case was decided
correctly, it was decided for the wrong reasons and under the wrong
analysis.

G. MAYO V. PROMETHEUS

The patents in Mayo Collaborative Services v. Prometheus Labo-
ratories, Inc.,152 concerned drugs that are given to patients with
autoimmune diseases.  Because each patient metabolizes the drugs
differently, the dosage and the patient’s response to dosage must be
carefully monitored.  If the dosage given for a particular patient is too
high, there are bad side effects; if it is too low, the drug is
ineffective.153

The tests to run on a patient to check for metabolites of those
drugs and the analysis required of those tests was well-known by doc-
tors “skilled in the art” of treating patients with these drugs.  The pat-
entee developed a diagnostic kit that could be used by doctors to assist
them to treat a patient who needed to be treated with this sort of drug
regimen.154

The facts of this case are a lot like Diamond v. Diehr155 and Bilski
v. Kappos.156  There is already a known way to perform this function.
A doctor skilled in the art knows how to do this.157  However, the pat-
entee developed a “kit” that basically describes the state of the art.
Just like in Gottschalk v. Benson,158 just as in Diehr, just as in Bilski,
the Court found the invention at issue was unpatentable.  However,
just as in Benson, just as in Diehr, just as in Bilski, it did so for the
wrong reasons.  Instead of analyzing this case as a section 103 case, it
cited Le Roy v. Tatham;159 it cited Funk Bros. Seed Co. v. Kalo Inocu-

151. 409 U.S. 63 (1972).
152. 132 S. Ct. 1289 (2012).
153. Mayo Collaborative Servs. v. Prometheus Laboratories, Inc., 132 S. Ct. 1289,

1294-95 (2012).
154. Mayo, 132 S. Ct. at 1295-96.
155. 450 U.S. 175 (1981).
156. 561 U.S. 593 (2010).
157. Mayo, 132 S. Ct. at 1297-98.
158. 409 U.S. 63 (1972).
159. 55 U.S. (14 How.) 156 (1853).
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lant Co.;160 it even cited Neilson v. Harford161 as having a comparable
holding.162

The very interesting escalation here, however, is the beginning of
the Court’s concern with the patent system as a whole and its unwar-
ranted belief that its section 101 unpatentable holdings in Benson,
Diehr, Bilski, and now Mayo are helping the advance of art and sci-
ence by not allowing patents on nature, ideas, and the like:

‘Phenomena of nature, though just discovered, mental
processes, and abstract intellectual concepts are not patenta-
ble, as they are the basic tools of scientific and technological
work.’ Gottschalk v. Benson, 409 U.S. 63, 67 (1972). And mo-
nopolization of those tools through the grant of a patent
might tend to impede innovation more than it would tend to
promote it.163

It has always been known, from the beginning of the patent sys-
tem, that monopolization was a serious grant of rights.  Such a serious
grant required a serious invention.  As with the drawing of any line,
there will be times when the invention claimed is close to the line.  In
such cases, it will never be easy to decide what is a patentable inven-
tion, and what is not.164

160. 333 U.S. 127 (1948).
161. (1841) 151 Eng. Rep. 1266.
162. Mayo, 132 S. Ct. at 1293-95.  The Court spent many pages arguing that all of

these cases can be decided on objective criteria.  For another example, see the lengthy
concurrence in Bilski authored by Justice Stevens. Bilski v. Kappos, 561 U.S. 593, 613-
57 (2010) (Stevens, Ginsburg, Breyer, and Sotomayor, JJ., concurring).  The question
regarding why the Court believed the apparent subjective standard of section 103 is
worse than an “objective standard” of section 101 is a question beyond the scope of this
article.  However, it is nevertheless interesting that the Court spent so much time try-
ing to convince the reader an objective test such as the “machine or transformation test”
is a better test than a subjective “too darned simple to get a patent” test. See infra note
164 and Justice Stevens’ concurrence in Bilski.  Yet, the Federal Circuit has had a very
difficult time applying “objective” tests such as the machine or transformation test to
patentability.  The author is aware that cases like Graham v. John Deere Co., 383 U.S.
1 (1966), intend to turn obviousness into an objective standard. Graham listed several
things to consider when deciding what is or is not obvious.  However, at the end of this
list, it also stated none of these things were dispositive.  Although there are objective
factors one may consider when determining obvious, the determination itself is never-
theless subjective.

163. Mayo, 132 S. Ct. at 1293.
164. “I know well the difficulty of drawing a line between the things which are

worth to the public the embarrassment of an exclusive patent, and those which are not.”
13 Writings of Thomas Jefferson 335 (Memorial ed. 1904).  Interestingly, it is quite con-
troversial in patent circles whether the Founders intended a patent grant to be a “natu-
ral” right or a “social contract.”  Using natural rights theory, many argue the Founders
believed a patent right to naturally arise from an individual’s effort in creating some-
thing new and useful that benefited society.  Others argue, and Thomas Jefferson ap-
pears to have believed this, that a patent should be thought of as a social contract.  That
is, society granted exclusive rights to an inventor in return for disclosure of his idea via
the patent system.  It is believed those who accept a “natural rights” view of patents are
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H. ASS’N FOR MOLECULAR PATHOLOGY V. MYRIAD GENETICS, INC.

In Ass’n for Molecular Pathology v. Myriad Genetics, Inc.,165 the
patentee developed a test to determine whether a woman had an in-
creased chance to develop breast and ovarian cancer.  The test in-
volved analyzing the patient’s DNA for two mutated DNA sequences:
BRCA1 and BRCA2.166  The hunt for the responsible genes involved
with developing breast and ovarian cancer began in 1990.167  Myriad
filed for a patent on these two genes in 1995.168  In 1996, Myriad be-
gan testing patients for these two genes.  The test was expensive; Myr-
iad charged several thousand dollars to test a patient.169

When challenged by Myriad for infringement, other laboratories
argued Myriad was trying to “patent nature.”170  The genes naturally
occur in the body.  How can Myriad patent a natural gene?

For the first time, the Court ruled on the patentability of a prod-
uct that under no circumstances can be viewed as close to the patenta-
bility line under its “natural product” case series.  It took Myriad
several years of expensive research to identify the BRCA1 and BRCA2
genes.171  Once identified, they had to be isolated using high-tech
methods of biochemistry from the rest of the DNA molecule in order to
be used to identify patients who had a predisposition to developing
breast and ovarian cancer.172

quicker to grant patents than those who believe in a social contract theory.  For an
excellent discussion of this controversy, see Adam Mossoff, Who Cares What Thomas
Jefferson Thought About Patents? Reevaluating the Patent “Privilege” in Historical Con-
text, 92 CORNELL L. REV. 953 (2007).  Regardless of whether one accepts a “natural
rights” or “social contract” theory of patent, under both systems the patent grant is
understood as a powerful grant.  Whether one understands the patentee as naturally
entitled to his grant because of his inventive efforts or whether one believes society
should only offer a patent right in exchange for a beneficial disclosure, a patentee is only
entitled to a patent grant for a useful, new, and non-obvious invention.  Discussions
such as these, if they add any value at all, only move the line of patentability along a
patentability spectrum.  Regardless of where on the spectrum one resides, there will
always be inventions near the line. See also infra note 206.

165. 133 S. Ct. 2107 (2013).
166. Ass’n for Molecular Pathology v. Myriad Genetics, Inc., 133 S. Ct. 2107, 2112

(2013).
167. U.S. Patent No. 5,747,282 (filed June 7, 1995).
168. Brief for Respondents at 17, Ass’n for Molecular Pathology v. Myriad Genetics,

Inc., 133 S. Ct. 2107 (2013) (No. 12-398), 2013 WL 860315.
169. David B. Agus, The Outrageous Cost of a Gene Test, N.Y. TIMES, May 21, 2013

at A25.
170. Myriad, 133 S. Ct. at 2114.
171. By Myriad’s accounting, it spent over half a billion dollars developing and com-

mercializing its genetic tests. Kevin E. Noonan, Patent Docs: Why Does Myriad Think It
Can Win BRCA Gene Lawsuits, PATENT DOCS: BIOTECH & PHARMA L. AND NEWS BLOG

(JULY 30, 2013), http://www.patentdocs.org/2013/07/why-does-myriad-think-it-can-win-
BCRA-Gene-Lawsuits.html.

172. Brief for Respondents, Myriad, 133 S. Ct. 2107 (No. 12-398).
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Thus, the Court cannot use the “obviousness” reasoning with its
section 101 rejection of the patent as it did with Funk Bros. Seed Co. v.
Kalo Inoculant Co.,173 Gottschalk v. Benson174 and Bilski v. Kap-
pos.175  Unfortunately, the Court’s confusion regarding its previous
analysis resulted in a clearly incorrect decision.  It cited Funk Bros,
but mischaracterized its holding.  “Groundbreaking, innovative, or
even brilliant discovery does not by itself satisfy the [section] 101 in-
quiry. See Funk Brothers Seed Co. v. Kalo Inoculant Co., 333 U. S.
127.”176  Further, the Court went on to explain “[t]he [Funk Bros.]
Court held that the composition was not patent eligible because the
patent holder did not alter the bacteria in any way. His patent claim
thus fell squarely within the law of nature exception.”177

But as we have previously seen, the Funk Bros. Court did not be-
lieve the patent then at issue was “groundbreaking” by any stretch.178

It specifically stated only that it had “some utility.”  The Funk Bros.
Court did not decide the patent holder in that case was not entitled to
a patent solely because the bacteria were not “altered in any way.”
Instead, it believed this was a factor in its decision rather than the
reason for its decision.  The Funk Bros. Court expressly called the pat-
ent at issue a “simple step.”179

And to compound its mischaracterization, the Myriad Court goes
further.  It held cDNA, which is DNA that is synthesized or is taken
out of the body and slightly modified in some manner, was patentable
because it is at least slightly different than naturally-occurring
DNA.180

173. 333 U.S. 127 (1948).
174. 409 U.S. 63 (1972).
175. 561 U.S. 593 (2010).
176. Myriad, 133 S. Ct. at 2110.
177. Id. at 2117.  It is interesting to note here the Court did not cite to a specific

portion of the Funk Bros. opinion.  Instead, it cited to the case as a whole.
178. See supra note 81 and accompanying text.
179. Id.
180. Myriad, 133 S. Ct. at 2120 (Scalia, J., concurring).  Justice Scalia’s short con-

currence is particularly illustrative:
I join the judgment of the Court, and all of its opinion except Part I-A and some
portions of the rest of the opinion going into fine details of molecular biology. I
am unable to affirm those details on my own knowledge or even my own belief.
It suffices for me to affirm, having studied the opinions below and the expert
briefs presented here, that the portion of DNA isolated from its natural state
sought to be patented is identical to that portion of the DNA in its natural
state; and that complementary DNA (cDNA) is a synthetic creation not nor-
mally present in nature.

Id.
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I. ALICE CORP. PTY. LTD. V. CLS BANK INTERNATIONAL

In Alice Corp. Pty. Ltd. v. CLS Bank International,181 the United
States Supreme Court revisited this line of cases once again.182 Alice
is much like Gottschalk v. Benson183 and much like Bilski v. Kap-
pos.184  The patentee in Alice obtained a patent on a computer pro-
gram that evaluated “settlement risk.”185  The Court followed Bilski
and found such a patent involved nothing other than taking a well-
known formula of calculating settlement risk and programing a com-
puter to do it much faster than could be done by hand.  Yet again,
despite the Court’s confusion, this case was decided not because of its
section 101 subject matter, but because it was too darned simple to
warrant a patent grant.186

The interesting thing about Alice for our purposes is it builds on
the Supreme Court’s “building block” notion.  The Court believed the
section 101 exceptions it created—laws of nature, natural phenomena,
and abstract ideas—are the fundamental building blocks of science.187

Further, the Court believed if it were to grant patents on such funda-
mental tools, science would be impeded rather than promoted by such
patents.188

The problem with such a belief is every patent impedes science in
some manner.  Every patent locks up a portion of science so no one can
practice it or promote it without paying the patent holder a license fee.
Whether one believes in a “natural rights” theory or a “social contract”
theory of patents, the grant is substantial.189  People have always un-
derstood this.  However, in recent times this view has become more
popular.  In fact, there is a large movement currently in public dis-
course for the elimination of patents.

V. BAD PATENTS AND TROLLS

In July 2011, the National Public Radio show, This American Life,
broadcast a story called “When Patents Attack.”190  The comedian
Adam Carolla, whose company produces and distributes his podcasts,
was sued in 2013.  The patent at issue was described by the patentee
as covering “the production of serialized or episodic content that can

181. 134 S. Ct. 2347 (2014).
182. Alice Corp. Pty. Ltd. v. CLS Bank Int’l, 134 S. Ct. 2347 (2014).
183. 409 U.S. 63 (1972).
184. 561 U.S. 593 (2010).
185. Alice, 134 S. Ct. at 2351-52.
186. Id. at 2356-57.
187. Id. at 2354-55.
188. Id.
189. See supra note 164.
190. When Patents Attack, This American Life (NPR radio broadcast July 22, 2011).
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be downloaded from a specific URL that client software can retrieve
and store.”191  Besides these two reports, there are many others.  Enti-
ties suing to enforce patents they themselves do not practice, or who
sue in a way to obtain settlements from individuals who are doing
things they did not know was patented (or never dreamed were even
patentable inventions) are commonly referred to as “patent trolls.”
Troll litigation has not been well-received and Congress has spent
quite a bit of time discussing methods to reduce troll litigation without
harming the value of a properly granted patent right.192

The majority of troll remedy theory focuses on section 101 patent-
ability or on modifications to patent law to legislate new restrictions
on patent enforcement.  Much of the discussion in this area focuses on
forbidding patents on products of nature, software, computer hard-
ware, or even recipes.193  Arguments are made that patent enforce-
ment by Non-Practicing Entities (“NPEs”) should be curtailed.194

Arguments that people should not be able to patent “natural products”
are strongly made.195  Some believe computer software should not be
patentable.196  In fact, the Federal Reserve Bank of St. Louis recently
opined that the patent system actually impedes innovation rather
than promoting it.  In 2012, it suggested the nation stop granting pat-
ents entirely.197  Patent lawyers ignore the patent crisis at their peril.

191. See G.F, A Podcast Patent Piper Wants to be Paid, THE ECONOMIST: BABBAGE

SCI. & TECH. (Mar. 25, 2014, 12:04), http://www.economist.com/blogs/babbage/2014/03/
intellectual-property (calling this description “essentially the definition of a podcast.”).

192. Steve Lohr, Inventors Turn to Washington for Help as Patent Cases Surge, N.Y.
TIMES, April 30, 2015 at B2.

193. One of the most interesting reports on this issue came from NPR’s “Planet
Money” program on the patentability of “Steak-Ums.” See Can You Patent a Steak,
Planet Money (NPR radio broadcast Aug. 31, 2012), http://www.npr.org/sections/money/
2012/08/31/160391850/episode-399-can-you-patent-a-steak.  “Steak-Ums” are thinly
sliced, fully cooked, frozen steaks that allow for quick microwave heating.  In addition to
“Steak-Ums,” the same patentee possesses a patent on popcorn chicken. Id.

194. See, e.g., Innovation Act, H.R. 9, 114th Cong. (2015).
195. See, e.g., Sapna Kumar, Life, Liberty and the Pursuit of Genetic Information, 65

ALA. L. REV. 625 (2013).  Kumar goes so far as to argue the Due Process Clause protects
an individual’s fundamental right “to learn about their own genetic and bodily informa-
tion without government hindrance.” Id. at 660.  Thus, Kumar argues, patents involv-
ing “isolated gene[s]” are unconstitutional violations of an individual’s Fifth
Amendment rights. Id. at 661. See also Krysta Kauble, Patenting Everything Under the
Sun: Invoking the First Amendment to Limit the Use of Gene Patents, 58 UCLA L. REV.
1123 (2011).  Kauble opines that the patent disclosure requirement forbids granting
patents on natural phenomena because they “are preexisting objects that people dis-
cover, like gold or oxygen.” Id. at 1127.  Granting patents for “natural phenomena” then
removes something from the public domain and thus violates the First Amendment. Id.
at 1128.

196. Charles Duhigg & Steve Lohr, The Patent, Used as a Sword, N.Y. TIMES, Oct. 8,
2012 at A1.

197. Michele Boldrin & David K. Levine, The Case Against Patents (Fed. Res. Bank
of St. Louis, Working Paper No. 2012-035A, 2012).  “There is no empirical evidence that
patents serve to increase innovation and productivity . . . .” Id.
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None of these suggested remedies confront the heart of the prob-
lem with the patent system.  Patent quality is currently low.198  The
standard for non-obviousness is almost non-existent.199  Novel and
significantly useful inventions should receive a patent grant.  Those
“too darned simple” should be refused.200  Foreclosing subject matter
from patentability is the wrong approach.  Instead, we should look to-
ward increasing patent quality.  Once we do that, the other problems
diminish.201  Salicylic acid (ground willow bark) was a huge innova-
tion in its time, aspirin in its time.  Low-carbon steel was a big im-
provement in its era.  High quality lead pipes enabled man to live in
cities and obtain fresh water and drain sewage from individual homes.
Who would believe none of these patents should have been granted
due to its subject matter?

VI. CONCLUSION

The United States Supreme Court’s jurisprudence regarding nat-
ural products patentability has been a slow but steady march toward
confusing section 101 with section 103.  Despite this confusion, which
has occurred over 175 years, the Supreme Court has mostly decided

198. On Aug. 6, 2014, Senator Jeff Merkley (D. Ore.) along with four other U.S.
Senators authored a letter to Secretary of Commerce Penny Pritzker urging her to im-
prove patent quality in order to discourage patent trolling. Letter from Jeff Merkley,
Tom Udale, U.S. Senators, to Hon. Penny Pritzker, Sec’y of Commerce, U.S. Dep’t of
Commerce (Aug. 6, 2014), available at http://www.ipo.org/wp-content/uploads/2014/08/
14-08-06-Merkley-Letter-to-USPTO-on-Patent-Quality.pdf. See also U.S. GOV’T AC-

COUNTABILITY OFFICE, GAO-16-490, INTELLECTUAL PROPERTY: PATENT OFFICE SHOULD

DEFINE QUALITY, REASSESS INCENTIVES, AND IMPROVE CLARITY (2016).
199. For an excellent discussion of the low bar for obviousness applied by the Fed-

eral Circuit since its founding in 1982 (at least prior to Alice), see Glynn S. Lunney, Jr.
& Christian Johnson, Not So Obvious After All: Patent’s Nonobvious Requirement, KSR
and the Fear of Hindsight Bias, 47 GA. L. REV. 41 (2012).  The authors describe the
Federal Circuit’s devolving approach toward the non-obvious requirement as a “slow
demise.” Id. at 42.

200. But see Arendi S.A.R.L. v. Apple Inc., 832 F.3d 1355 (Fed. Cir. 2016) (overturn-
ing a Patent Trial and Appeal Board (“PTAB”) rejection of a patent for obviousness “be-
cause the Board misapplied our law on the permissible use of common sense in an
obviousness analysis.”).  In Arendi, the Federal Circuit ruled that in a case in which
common sense or common knowledge is used “to supply a limitation that was admit-
tedly missing from the prior art, the limitation in question [must be] unusually simple
and the technology particularly straightforward.” Arendi, 832 F.3d at 1362 (emphasis
added).  If such a holding appears inconsistent with KSR, the Federal Circuit states:
“the court must avoid ‘hindsight bias and must be cautious of arguments reliant upon ex
post reasoning.’” Id. at 1361 (quoting KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 421
(2007)).  This Arendi citation carefully omits the concluding sentence of the same para-
graph in KSR:  “Rigid preventative rules that deny factfinders recourse to common
sense, however, are neither necessary under our case law nor consistent with it.” KSR
Int’l, 550 U.S. at 421.

201. For a complete analysis of this tactic toward determining patentability and
curbing the troll problem, see Mark A. Lemley & A. Douglas Melamed, Missing the For-
est for the Trolls, 113 COLUM. L. REV. 2117 (2012).
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cases correctly.  Predictably, however, this confusion resulted in a
clearly non-obvious invention in Ass’n for Molecular Pathology v. Myr-
iad Genetics, Inc.202 being deemed a natural product, and hence un-
patentable.  As the United States Court of Appeals for the Federal
Circuit applies the Supreme Court’s holdings in Myriad and Alice
Corp. Pty. Ltd. v. CLS Bank International,203 it is hoped by under-
standing and accepting the Court’s confusion between sections 101
and 103, these decisions will be interpreted in the best possible
manner.204

The First Congress understood patent quality must be high in or-
der to justify granting a limited monopoly.  Upon review of the First
Patent Act of 1790, we see a patent was only to be granted if the per-
sons analyzing it “deem the invention or discovery sufficiently useful
and important, to cause letters patent to be made out in the name of

202. 133 S. Ct. 2107 (2013).
203. 134 S. Ct. 2347 (2014).
204. The Alice test for patentability is labeled by the Court as “Mayo’s framework.”

Alice Corp. Pty. Ltd. v. CLS Bank Int’l, 134 S. Ct. 2347, 2357 (2014).  It is a two-stage
process.  First, a court determines whether the claims at issue are directed toward “laws
of nature, natural phenomena [or] abstract ideas.” Id at 2355.  If the answer is affirma-
tive, the claim is examined to “determine whether it contains an ‘inventive concept’ suf-
ficient to ‘transform’ the claimed abstract idea into a patent-eligible application.” Id. at
2357.  Of course, the first test is subject to the numerous problems outlined in this Arti-
cle.  However, even if an examiner or court determines an invention meets that test, the
second step of the analysis can be summarized as “too darned simple” to warrant a
patent grant and should be viewed, in essence, as equivalent to a § 103 determination.
Admittedly, the Supreme Court is attempting to strengthen the currently low obvi-
ousness standard of the Federal Circuit. See supra note 199.  However, the standard
should be strengthened for not only patents subject to the Mayo framework, but applied
universally.  Doing so will diminish the troll problem and bolster support for the patent
system. See supra note 198 and accompanying text.  Further, such a strengthened § 103
standard will reduce confusion between § 101 and § 103 rejections.  If the new § 103
standard is universally applied, the answer to the first test of the Mayo framework be-
comes insignificant.  Perhaps over time, the obviously incorrect Myriad decision will
diminish in importance as overall patent quality improves.  It is unclear whether “natu-
ral phenomena” are different than “natural products” when analyzing patents under the
Mayo framework.  The specific language of Alice is that “natural phenomena” are a judi-
cially created patent exclusion that triggers Mayo framework analysis. Myriad appar-
ently holds that a “natural product” does not specifically trigger Mayo. See supra notes
176-77 and accompanying text.  The most recent guidance from the Patent and Trade-
mark Office (“PTO”) attempting to apply Myriad provides that a natural product claim
must “exhibit markedly different characteristics from its naturally occurring counter-
part in its natural state.” 2014 Interim Guidance on Patent Subject Matter Eligibility,
79 Fed Reg. 241, 74623 (Dec. 16, 2014) (to be codified at 37 C.F.R. pt. 1).  If it is mark-
edly different, it is patentable without undergoing further Mayo framework analysis
“unless the claim recites another exception (such as a law of nature or abstract idea, or a
different natural phenomenon).” Id. at 74623-24 (emphasis added).  Thus, the PTO is
certainly unsure whether “natural phenomena” include “natural products.”  It is hoped
the Federal Circuit will resolve this difficulty by equalizing natural phenomena and
natural products in subsequent decisions, thereby minimizing Myriad. But see infra
note 208.
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the United States.”205  We as scientists and lawyers may strongly pre-
fer an objective test for patentability, such as a TSM test or a “ma-
chine or transformation test.”  But because obviousness is strictly a
subjective determination, we are never going to reach that stage of
perfection and yet have a patent system that achieves the goal of en-
couraging (without stifling) innovation.206  The First Congress under-
stood that in 1790.  We should also understand this concept in 2016.

Patent lawyers ignore the patent crisis at their peril.  Many pat-
ent lawyers and judges fear decisions like Mayo Collaborative Services
v. Prometheus Laboratories, Inc.207 and Alice as a deviation from
traditional patent law.208  In actuality, the lack of patent quality was

205. See supra notes 13-14 and accompanying text (emphasis added).  It is true the
“sufficiently useful and important” requirement was removed from the patent statute in
the Patent Act of 1793. See Patent Act of 1793, ch. 11, 1 Stat. 318-323 (1793) (amended
1800).  However, this requirement rather quickly returned in the Patent Act of 1836.
See Patent Act of 1836, ch. 357, 5 Stat. 117 (1836) (amended 1952).  It remained for over
one hundred years before Congress eliminated it in the Patent Act of 1952. Michael
Risch, The Lost History of Usefulness, PRAWFSBLOG (APRIL 26, 2010, 10:25 AM), http://
prawfsblawg.blogs.com/prawfsblawg/2010/04/the-lost-history-of-usefulness.html.  Pat-
ent quality has ebbed and flowed over the 200 plus years since the first Patent Statute.
Thus, low value patents are certainly not a new phenomenon.  Further, there is nothing
magical about the phrase “sufficiently useful and important.”  For example, see Ex Parte
Sanche, 18 O.G. 185, 32 (1897).  In that matter, the patentee invented a method “affect-
ing the vital functions of the body in the treatment of disease” by “imparting to the body
a definite electrical polarity of either quality” by connecting wires to two metal “contact
plates” and having the sick person hold one whilst placing the other into “a body of
matter much higher or lower in temperature than surrounding objects.” Sanche, 18 O.G.
at 32.  The examiner refused to grant the patent because it was not “sufficiently useful
and important.” Id. at 33-34.  However, the Commissioner overruled him based upon
the affidavits of some patients. Id. at 35.

206. See KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 427 (2007).
We build and create by bringing to the tangible and palpable reality around us
new works based on instinct, simple logic, ordinary inferences, extraordinary
ideas, and sometimes even genius.  These advances, once part of our shared
knowledge, define a new threshold from which innovation starts once more.
And as progress beginning from higher levels of achievement is expected in the
normal course, the results of ordinary innovation are not the subject of exclu-
sive rights under the patent laws.  Were it otherwise, patents might stifle,
rather than promote, the progress of useful arts. See U.S. CONST., art. I, § 8, cl.
8.  These premises led to the bar on patents claiming obvious subject matter
established in Hotchkiss and codified in § 103.

KSR Int’l, 550 U.S. at 427. If the bar on obviousness has been codified by Congress,
perhaps such grandiloquent language is unnecessary.  Perhaps references to the Patent
Clause are unneeded.  Maybe judicially created exceptions to § 101, such as abstract
ideas and natural products, are unnecessary.  Perhaps simple statutory interpretation
suffices.  After all, in the Copyright context, the Supreme Court has been clear Congress
has wide latitude “to promote the progress of the useful arts.” See Eldred v. Ashcroft,
537 U.S. 186, 208 (2003).

207. Mayo Collaborative Servs. v. Prometheus Laboratories, Inc., 132 S. Ct. 1289
(2012).

208. “Mayo is probably the single most disappointing case in world patent jurispru-
dence. It causes me great pain to recognize that the worst case in patent law history
doesn’t come out of India or Pakistan or Vietnam or China, even; it has come from the
United States as recently as a few years ago.” Former Chief Judge Rader of the U.S.
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Federal Circuit Court of Appeals, quoted in, Richard Lloyd, Randall Rader’s Patent
Truth, IAM MAGAZINE (October 1, 2014), http://www.iam-magazine.com/Magazine/Issue/
68/Cover-story/Randall-Raders-patent-truth.  Resistance to Mayo within the Federal
Circuit unfortunately appears entrenched. See Ariosa Diagnostics, Inc. v. Sequenom,
Inc., 788 F.3d 1371, 1380-81 (Fed. Cir. 2015) (Linn, J., concurring).  The claims at issue
in Ariosa are method claims regarding analysis of fetal DNA in a pregnant woman’s
blood serum in order to detect genetic disorders in her baby. Ariosa, 788 F.3d at 1373-
74.  Despite the fact they are method rather than product claims, the Federal Circuit
nevertheless holds these claims are unpatentable per the Mayo framework. Id. at 1376.
Ariosa is interesting for two reasons.  First, the Federal Circuit determined it will apply
the Mayo framework to method claims involving a “natural product” because such
claims are, by definition, “natural phenomena.” See supra note 204.  It is true Mayo
involved method claims.  However, the Myriad Court went to great lengths to limit that
holding to product claims. See Ass’n for Molecular Pathology v. Myriad Genetics, Inc.,
133 S. Ct. 2107, 2119-20 (2013).  In his concurrence, Judge Linn argues “the Supreme
Court in Mayo discounted, seemingly without qualification, any ‘[p]ost-solution activity
that is purely conventional or obvious.’” Ariosa, 788 F.3d at 1381 (quoting Mayo, 132 S.
Ct. at 1299).  According to Judge Linn, this language forecloses the patent claims at
issue because once fetal DNA was found in the mother’s blood serum, which it was in
nature before its discovery by man, the actual methods of amplifying it and detecting it
are “purely conventional or obvious.” Ariosa, 788 F.3d at 1381.  Secondly, the Federal
Circuit remains clearly frustrated with the Supreme Court.  Judge Linn expresses this
by misanalyzing Mayo as containing “sweeping language” that precludes patenting this
“breakthrough invention.” Id.  However, he also acknowledges the invention claims in
Ariosa are “nothing like the invention at issue in Mayo.” Id.  In Mayo, “doctors were
already performing in combination all of the claimed steps of administering the drug at
issue, measuring metabolite levels, and adjusting dosing based on the metabolite
levels.” Id. at 1380.  In contrast, in Ariosa “no one was amplifying and detecting pater-
nally-inherited cffDNA using the plasma or serum of pregnant mothers.” Id. (emphasis
in original).  Despite this finding, Judge Linn nonetheless forcefully inserts the non-
obvious “square peg” claims of Ariosa into the obvious “round hole” claims of Mayo.  This
is discouraging because the Mayo language Judge Linn believes mandates the decision
in Ariosa is nothing more than section 103 obviousness.  It is quite a stretch to hold a
“breakthrough invention” is concurrently obvious.  The “sweeping language” Judge Linn
cites as controlling actually appears in a discussion of Flook.  The full quotation of the
Mayo Court’s language is not preceded by the “sweeping” word “any.”  Further, there is
quite a bit of qualification to that language.

And so the other steps in the [Flook] process did not limit the claim to a partic-
ular application.  Moreover, “[t]he chemical processes involved in catalytic con-
version of hydrocarbons[,] . . . the practice of monitoring the chemical process
variables, the use of alarm limits to trigger alarms, the notion that alarm limit
values must be recomputed and readjusted, and the use of computers for ‘auto-
matic monitoring alarming’” were all “well known,” to the point where, putting
the formula to the side, there was no “inventive concept” in the claimed appli-
cation of the formula.  “[P]ost solution activity” that is purely “conventional or
obvious,” the Court wrote, “can[not] transform an unpatentable principle into a
patentable process.”

Mayo, 132 S. Ct. at 1299 (citations omitted). Flook is certainly a problematic case.
However, instead of focusing on Mayo’s discussion of Flook, the Federal Circuit should
have focused on Mayo-specific language.

To put the matter more succinctly, the claims inform a relevant audience about
certain laws of nature; any additional steps consist of well understood, routine,
conventional activity already engaged in by the scientific community; and those
steps, when viewed as a whole, add nothing significant beyond the sum of their
parts taken separately. For these reasons we believe that the steps are not suffi-
cient to transform unpatentable natural correlations into patentable applica-
tions of those regularities.
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a concern from the very formation of the Republic.209  The solution to
the Patent Crisis is not to forbid patents on “nature”210 or “software”
or “business methods” or even on “recipes.”211  Instead, section 101
should be broadly defined as “anything under the sun that is made (or
discovered) by man.”212  The trick is to accompany a broad section 101

Id. at 1298 (emphasis added).  In other words, the Flook invention was “too darned sim-
ple” to warrant a patent grant.  The patentee in Ariosa petitioned for review en banc.
The petition was denied 11-1. Ariosa Diagnostic, Inc. v. Sequenom, Inc., 809 F.3d 1282
(Fed. Cir. 2015).  Two concurring opinions were issued and one dissent. Ariosa, 809 F.3d
at 1284.  Judge Newman’s dissent confirms only one judge on the entire circuit does not
wish additional guidance from the Supreme Court.  “I agree with my colleagues that
this case is wrongly decided. However, I do not share their view that this incorrect deci-
sion is required by Supreme Court precedent.” Id. at 1293. (Newman, J., dissenting).
This direct challenge to the Supreme Court would probably not have been well received
in an Ariosa decision.  Thus, it is perhaps fortunate the Court denied the certiorari peti-
tion in Ariosa. Sequenom, Inc. v. Ariosa Diagnostics, Inc., 136 S. Ct. 2511 (2016).  Seek-
ing additional Supreme Court involvement in this area does not bode well for clarity.
Granted, the Court might have clarified confusion when reviewing Ariosa.  History,
however, shows clarity is unlikely.  Instead of simplifying confusion between sections
101 and 103, the Ariosa court amplified it.  Again, the problem is Myriad, not Mayo nor
Alice.  Minimize Myriad by analyzing natural products through the Mayo framework.
Apply a heightened, while not insurmountable, obviousness standard (“too darned sim-
ple”), and the problem corrects without further intervention by the Supreme Court.  Re-
duce the odds of more Supreme Court intervention by applying the heightened “too
darned simple” test universally.  Besides clarifying the natural products conundrum,
such an approach will have the added benefit of diminishing the patent troll problem.

209. See, e.g., Atl. Works v. Brady, 107 U.S. 192, 200 (1883).
The design of the patent laws is to reward those who make some substantial
discovery or invention, which adds to our knowledge and makes a step in ad-
vance in the useful arts. Such inventors are worthy of all favor. It was never
the object of those laws to grant a monopoly for every trifling device, every
shadow of a shade of an idea, which would naturally and spontaneously occur
to any skilled mechanic or operator in the ordinary progress of manufactures.
Such an indiscriminate creation of exclusive privileges tends rather to obstruct
than to stimulate invention. It creates a class of speculative schemers who
make it their business to watch the advancing wave of improvement, and
gather its foam in the form of patented monopolies, which enable them to lay a
heavy tax upon the industry of the country, without contributing anything to
the real advancement of the arts. It embarrasses the honest pursuit of business
with fears and apprehensions of concealed liens and unknown liabilities to law-
suits and vexatious accountings for profits made in good faith.

Atl. Works, 107 U.S. at 200.
210. For a thorough review of the history of the natural production exception to pat-

entability and the historical weakness of the exception (at least before Myriad), see
Christopher Beauchamp, Patenting Nature: A Problem of History, 16 STAN. TECH. L.
REV. 257 (2013).

211. See supra note 193.
212. See Diamond v Chakrabarty, 447 U.S. 303, 309 (1980).  Recent Federal Circuit

opinions provide reason for optimism the Federal Circuit will resolve these issues with-
out again challenging the Supreme Court. See, e.g., Rapid Litig. Mgmt., Ltd. v. Cellz-
Direct, Inc., 827 F.3d 1042 (Fed. Cir. 2016) (reversing a summary judgment
determination of section 101 ineligibility for a “natural law”); Enfish, LLC v. Microsoft
Corp., 822 F.3d 1327 (Fed. Cir. 2016) (reversing a summary judgment determination of
section 101 ineligibility for an “abstract idea”); Bascom Global Internet Servs., Inc. v.
AT&T Mobility LLC, 827 F.3d 1341 (Fed. Cir. 2016) (overturning the same determina-
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with a strong section 103.213  It is imperative we have a patent system
that supports innovation and disclosure, has the support of the public,
and can be defended as a valid use of governmental power.

tion at the motion to dismiss stage).  Judge Newman’s concurrence in Bascom provides a
way forward:

I propose returning to the letter of Section 101, where eligibility is recognized
for “any new and useful process, machine, manufacture, or composition of mat-
ter.” It follows that if any of these classes is claimed so broadly or vaguely or
improperly as to be deemed an “abstract idea,” this could be resolved on appli-
cation of the requirements and conditions of patentability.

Bascom, 822 F.3d at 1353 (Newman, J., concurring).  Judge Newman’s admonishment
to follow the statutory text was expressed even more simply by Judge Rader almost a
quarter century ago: “[W]hen all else fails (and the [Benson] algorithm rule clearly has),
consult the statute.” Arrhythmia Research Tech. v. Corazonix Corp., 958 F.2d 1053,
1066 (Fed. Cir. 1992) (Rader, J., concurring).

213. One commentator has gone so far as to seek modification of the novelty require-
ment because it keeps some drugs from going through the Federal Drug Administration
(“FDA”) approval process, and hence, from the public. See Benjamin N. Rohin, Unpat-
entable Drugs and the Standards of Patentability, 87 TEXAS L. REV. 503 (2009).  Rigid
application of the novelty requirement has resulted in some chemicals being deemed not
novel because they were previously mentioned in a scientific paper, even though their
beneficial use was neither known nor foreseen at the time.  A pharmaceutical company
will not pursue the expensive FDA approval process for a drug it cannot patent. See id.
at 517-32.
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DERIVATIVE IMMUNITY: THE IMPACT OF
CAMPBELL-EWALD CO. V. GOMEZ

JASON MALONE†

ABSTRACT

On January 20, 2016, the Supreme Court released its slip opinion
in Campbell-Ewald Co. v. Gomez1 addressing derivative immunity.
This was the first time in seventy-six years that the Court expounded
upon this common law doctrine.  In fact, its very existence has been
questioned since its controversial inception in Yearsley v. W.A. Ross
Construction Co.2  Subsequently, courts have languished in a state of
confusion as to when a federal contractor providing a service can claim
immunity.  Courts have historically borrowed indiscriminately from
among the different immunity doctrines in extending immunity to
these private entities.  This prior lack of any defined test or path of
reasoning for extending immunity to these contractors has contributed
to the false impression that the courts are extending immunity beyond
its necessary limits.

This Article distinguishes between the different theories the courts
have utilized in the past to extend immunity to third parties and ex-
plains the resulting common law test for qualified immunity that can
be discerned from the Court’s limited analysis in Campbell-Ewald Co.3

I. INTRODUCTION

As the complexity of society grows, so will the demands on govern-
ment.  Consequently, government must rely on private entities to per-
form certain governmental services.  The prudent use of private
entities can improve efficiency and decrease the costs involved in de-
livering services.  However, issues arise concerning liability when in-
dividuals or businesses are harmed by these private entities.

Traditionally, government is sovereignly immune from liability
unless such immunity is waived.  Though it is the prerogative of Con-
gress to statutorily waive its sovereign immunity, it is the courts that
have actually determined the extent of a sovereign’s actual liability.
Private entities naturally seek to utilize such immunity to decrease

† Jason Malone, Assistant Professor of Practice in Business Law, Virginia Tech,
Blacksburg, VA.

1. 136 S. Ct. 663 (2016).
2. 309 U.S. 18 (1940).
3. Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663 (2016).
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their risk of liability arising from civil actions.  The general rule is
that these private entities that contract with the government cannot
claim immunity from tort liability.  However, this general rule has an
ever-growing number of exceptions.

These exceptions depend upon the type of claim and the function
the contractor performs.  The focus of this Article is on the common
law exception first introduced in Yearsley v. W.A. Ross Construction
Co.4 and recently examined in Campbell-Ewald Co. v. Gomez.5  What
has been referred to as Yearsley or derivative immunity concerns
those situations where a federal contractor who was performing a ser-
vice, can claim immunity from liability.6  Although the United States
Supreme Court has clarified what will be referred to in this Article as
derivative immunity, many questions affecting the scope of this com-
mon law doctrine remain.

Courts have historically borrowed indiscriminately from among
the different immunity doctrines in insulating a contractor from liabil-
ity.  The evolution of derivative immunity is no exception.  For the sev-
enty-six years that followed Yearsley, courts seem to have languished
in a state of confusion and inconsistency in applying a common law
immunity to service-providing contractors.  This prior lack of any de-
fined test or path of reasoning for extending immunity to this type of
affiliated entity has contributed to the impression that the courts are
extending immunity beyond its necessary limits.

This Article seeks to distinguish between and explain the differ-
ent theories the courts have utilized to extend immunity to third par-
ties as it relates to derivative immunity.7  The future application of
this renewed common law doctrine is best explained by systemically
looking at the distinguishing characteristics in Campbell-Ewald Co.8
It then becomes apparent that courts have recognized the importance
of extending immunity in the past, but have done so by erratically
drawing upon the reasoning from the other immunity doctrines.  De-
rivative immunity is a means of extending immunity, but its applica-
tion is still limited in light of Campbell-Ewald Co.  However, as the
need for private contractors grows, derivative immunity may play an
ever-expanding role in accomplishing the interests of government.

The first part of this Article introduces the concept of sovereign
immunity, the doctrine from which all other extensions of immunity

4. 309 U.S. 18 (1940).
5. 136 S. Ct. 663 (2016).
6. Some have also referred to this as “derivative sovereign immunity”; however,

the Court’s language in Campbell-Ewald Co. v. Gomez indicates that a more accurate
phrasing would be “derivative immunity.”

7. See infra notes 137-213 and accompanying text.
8. Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663 (2016).
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are compared.9  The second part discusses the multiple forms of offi-
cial immunity.10  The third part analyzes the role of the Federal Tort
Claims Act11 (“FTCA”) and specifically the impact of Boyle v. United
Technologies Corp.,12 upon the extension of immunity to federal con-
tractors regarding procurement contracts with the military.13  The
fourth part of this Article examines the common law doctrine of deriv-
ative immunity as a distinct defense to liability.14  Here, the Article
studies the principal cases that influenced the Court’s decision in
Campbell-Ewald Co. and the impact and ultimate scope of this influ-
ential holding.15  The last part of the Article discusses the main philo-
sophical themes associated with the recognition of derivative
immunity.16

II. THE EVOLUTION OF IMMUNITY

The original form of immunity is sovereign immunity.  Conse-
quently, it is reasonable to assume all other iterations of immunity
stem from or share traits with this foundational doctrine.  Therefore,
any discussion of derivative immunity must begin with a brief sum-
mary of sovereign immunity.  At its core, sovereign immunity pre-
vents a sovereign from being held liable in its own courts without the
sovereign’s consent.  A sovereign enjoys absolute or unqualified immu-
nity from liability.  This doctrine has been a favorite target of academ-
ics over the years.  Its very existence, supposedly given legitimacy by
the passage of time, has even been called a mistake.17  The exact ori-
gin of sovereign immunity remains an issue of debate.

The phrase sovereign immunity was not yet coined, but the con-
cept existed in ancient Greece.  The philosopher, Plato, discussed the
concept of how the city benefited people in so many ways throughout
their lives, and for that reason, the people should not be able to accuse

9. See infra notes 17-37 and accompanying text.
10. See infra notes 38-80 and accompanying text.
11. 28 U.S.C. §§ 1346(b), 1402(b), 2401(b), 2671-2680 (2012).
12. 487 U.S. 500 (1988).
13. Boyle v. United Techs. Corp. 487 U.S. 500 (1988); see infra notes 81-136 and

accompanying text.
14. See infra notes 137-213 and accompanying text.
15. See infra notes 137-213 and accompanying text.
16. See infra notes 214-238 and accompanying text.
17. See Ross D. Andre, Compulsory (Mis)joinder: The Untenable Intersection of

Sovereign Immunity and Federal Rule of Civil Procedure 19, 60 EMORY L.J. 1157, 1161
(2011); see also Erwin Chemerinsky, Against Sovereign Immunity, 53 STAN. L. REV.
1201 (2001); Katherine Florey, Insufficiently Jurisdictional: The Case Against Treating
State Sovereign Immunity As an Article III Doctrine, 92 CAL. L. REV. 1375, 1377 (2004);
Donald L. Doernberg, Taking Supremacy Seriously: The Contrariety of Official Immuni-
ties, 80 FORDHAM L. REV. 443 (2011).
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the city of any wrongful acts.18  A theory of gratitude as the basis of
immunity has not been included in contemporary debate as to the
foundations of sovereign immunity.

The exact origin of sovereign immunity in England is uncertain,
but it likely began during the reign of Edward I, when the Crown had
to consent to suit.19  While the origins of the concept are up for debate,
the first usage of the policy took place in England in Russell v. Men of
Devon,20 in 1788.21  In this original usage, the underlying concept was
that the King, or the sovereign, would not be held liable because then
the King would have to judge his own case.22

By the time the Constitution was ratified, immunity of the En-
glish sovereign was well established.23  Given the federalist form of
government in the United States, sovereignty has been construed to
be in the hands of the people, which is in turn imparted to govern-
ment.24  Therefore, the citizenry fundamentally determines sover-
eignty, which is quite different from the original concept of
sovereignty.  The usage in the United States is particularly interest-
ing considering that the country was founded on the rejection of the
British monarchy, as well as ideals of nobility.25  However, the United
States Supreme Court, under Chief Justice Marshall, demonstrated
its support for the doctrine of federal sovereign immunity in 1821.26

The Court later identified that its general acceptance and incorpora-

18. PLATO, PLATO FIVE DIALOGUES (John A. Cooper ed., G.M.A. Grube trans., Hack-
ett Publishing Company, Inc. 2d ed. 2002) (1981).

19. See Barry, The King Can Do No Wrong, 11 VA. L. REV. 349, 352 (1925); George
W. Pugh, Historical Approach to the Doctrine of Sovereign Immunity, 13 LA. L. REV. 476
(1953).

20. (1788) 100 Eng. Rep. 359.
21. See Edward W. Taylor, A Reexamination of Sovereign Tort Immunity in Vir-

ginia, 15 U. RICH. L. REV. 247, 250 (1981) (citing Russell v. Men of Devon, (1788) 100
Eng. Rep. 359).

22. See HAMILTON BRYSON, BRYSON ON VIRGINIA CIVIL PROCEDURE 177 (3d ed.
1997).

23. See Alden v. Maine, 527 U.S. 706, 715 (1999) (“When the Constitution was rati-
fied, it was well established in English law that the Crown could not be sued without
consent in its own courts.”).

24. See Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886) (“Sovereignty itself is, of
course, not subject to law, for it is the author and source of law; but in our system, while
sovereign powers are delegated to the agencies of government, sovereignty itself re-
mains with the people, by whom and for whom all government exists and acts.”).

25. See U.S. CONST. art. I, § 9, cl. 8 (“No Title of Nobility shall be granted by the
United States . . . .”).

26. See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 411–12 (1821) (“The universally
received opinion is, that no suit can be commenced or prosecuted against the United
States . . . .”); cf. Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116 (1812) (Jus-
tice Marshall opined that a foreign sovereign enjoys absolute immunity from any claim,
thereby making a foreign sovereign not subject to another nation’s courts unless it con-
sented to such).
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tion of the doctrine had occurred without discussion.27  Interestingly,
the underlying premise of immunity is contrary to the post revolution-
ary war sentiment regarding distrust for big government, and yet the
concept of sovereign immunity was adopted with little debate.  Since
that time, sovereign immunity has consistently been scrutinized along
with the expansion of immunity in general.

Regardless of the specific origin of sovereign immunity, its incor-
poration into the legal fabric of the United States today is undeniable.
Sovereign immunity has been invoked broadly in five contexts: state,
federal, government official, tribal, and foreign immunity.28  Courts
consistently utilize similar or symmetrical reasoning in addressing
whether to extend immunity among these five instances.29  Courts
have often borrowed the reasoning used in one context only to apply
such in a different context.30  Given the focus of this article, attention
is limited to those instances specifically related to the extension of im-
munity to private contractors who are providing services pursuant to
an agreement with the federal government.

There are numerous qualifiers that can affect the extension of im-
munity to private parties.  This article distinguishes between those
directly related to the Court’s holding in Campbell-Ewald Co. v.
Gomez.31  These include whether the federal contractor’s agreement is
to serve a military or non-military purpose, whether the contract was
for procurement of a good or the performance of services, the type of
immunity available, and the type of claim asserted.

In its simplest form, the defense of sovereign immunity exists
when a private party seeks monetary relief from the sovereign entity
in a civil action.32  However, this basic scenario is quickly complicated

27. See United States v. Lee, 106 U.S. 196, 207 (1882) (“[W]hile the exemption of
the United States and of the several states from being subjected as defendants to ordi-
nary actions in the courts has since that time been repeatedly asserted here, the princi-
ple has never been discussed or the reasons for it given, but it has always been treated
as an established doctrine.”).

28. See Katherine Florey, Sovereign Immunity’s Penumbras: Common Law, “Acci-
dent,” and Policy in the Development of Sovereign Immunity Doctrine, 43 WAKE FOREST

L. REV. 765, 769 (2008).
29. Richard H. Seamon, The Asymmetry of State Sovereign Immunity, 76 WASH. L.

REV. 1067, 1090 n.115 (2001).
30. See Martha A. Field, The Eleventh Amendment and Other Sovereign Immunity

Doctrines: Part One, 126 U. PA. L. REV. 515, 517-18 (1978) (“In fact, the theory behind
the doctrines of state and federal sovereign immunity is sufficiently similar that the
reasoning of cases discussing federal sovereign immunity almost always carries over to
eleventh amendment cases (and other state sovereign immunity cases) and vice
versa.”).

31. 136 S. Ct. 663 (2016).
32. See Edelman v. Jordan, 415 U.S. 651, 663 (1974) (stating that sovereign immu-

nity applies to “a suit by private parties seeking to impose a liability which must be paid
from public funds in the state treasury . . . .”).
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when it is not the sovereign who is directly named in the lawsuit, but
a contractor who is engaged to do the work of the sovereign.  In each of
the five commonly identifiable forms of sovereign immunity, private
third parties have claimed they are immune from liability based upon
their relationship to the sovereign.  In certain circumstances, these
private contractors are construed to derive their immunity from the
sovereign, hence derivative sovereign immunity.  However, not every
instance from which a contractor is deemed immune is the same type
of immunity enjoyed by a sovereign.

Absolute or unqualified immunity bars subject matter jurisdiction
to any court.  Qualified immunity, as found in Campbell-Ewald Co., is
a defense to liability based upon the merits of the action and can be
overcome.  The degree of immunity that a private contractor retains
depends upon the situation and type of claim.  There is a difference
between state tort claims brought against a contractor and claims
deemed constitutional torts.

As demonstrated in Boyle v. United Technologies Corp.,33 the
Court has effectively created a distinguishable test for military pro-
curement contracts albeit generally labeled as the “government con-
tractor defense.”34  This defense is factually distinguishable from
cases involving non-military, service-providing contractors as in
Yearsley v. W.A. Ross Construction Co.35 and Campbell-Ewald Co.  In
the past, private parties have indiscriminately borrowed from Boyle to
justify extending immunity regardless of its rather narrow focus.
With the Court’s ruling in Campbell-Ewald Co. the factual dissimilar-
ities between the cases that embody derivative immunity and the gov-
ernment contractor defenses should alleviate this confusion in the
future.

For the purposes of this Article, Government and its referenced
instrumentalities and agencies herein are synonymous with the sover-
eign.36  However, a sovereign, like a corporation, must act through its
agents.  Under traditional agency principles, any tort liability must
flow to the sovereign from the actions of its agents.  Thus, an action
against an employee who acts in accordance with his agency relation-
ship with the sovereign is an action against the sovereign itself.
Therefore, if the sovereign can claim immunity, so should the agent.

33. 487 U.S. 500 (1988).
34. Boyle v. United Techs. Corp, 487 U.S. 500 (1988).
35. 309 U.S. 18 (1940).
36. There are issues regarding what agencies of government can claim sovereignty,

but unless specifically addressed otherwise herein, such has been left for future
exploration.
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However, this is not always the case, giving rise to a logical
inconsistency.37

III. OFFICIAL IMMUNITY

No court can have jurisdiction over the sovereign since it implies a
greater power than the sovereign itself.38  Under this theory, it would
be impossible for the sovereign to be fallible, but the administrative
agents of the sovereign can be held liable.39  According to this theory,
the sovereign is above reproach, but its agents may not be.  It is axio-
matic that government officials working on behalf of the sovereign as
well as those who are contracted to perform a function equivalent to a
government employee may claim some immunity.  The federal govern-
ment has an ever-growing number of agents.  These agents hold posi-
tions in every branch of government.  They drive vehicles, work in
hospitals, construct roads, and perform any other myriad of functions.
However, not all enjoy the same degree of civil immunity.

To explain the confusion associated with third party derivative
immunity in civil tort matters, one must understand government offi-
cial immunity in general.  More accurately, in what circumstances can
a government official enjoy absolute immunity versus qualified
immunity?

The courts have consistently found that government officials are
deserving of some form of immunity from civil actions.40  These ac-

37. See Hafer v. Melo, 502 U.S. 25, 31 (1991).
38. Edwin M. Borchard, Government Liability in Tort, 34 YALE L.J. 1, 4 (1924) (cit-

ing 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, ch. 7, at 239,
241-42 (Oxford, Clarendon Press 1765-1769)) (“the King can do no wrong” to the royal
prerogative, which he defines as “that special preeminence which the King hath over
and above all other persons, and out of the course of the common law, in right of his
royal dignity The law ascribes to the King the attribute of sovereignty”; he is “sovereign
and independent” within his own dominions and “owes no kind of subjection to any
other potentate on earth. Hence it is that no suit or action can be brought against the
King, even in civil matters, because no court can have jurisdiction over him, for all juris-
diction implies superiority of power.”).

39. See Borchard, supra note 38, at 45 (citing JOSEPH CHITTY, A TREATISE ON THE

LAW OF THE PREROGATIVE OF THE CROWN AND THE RELATIVE DUTIES AND RIGHTS OF THE

SUBJECT ch. 1, at 5 (London, 1820)) (providing:
The inviolability of the King is essential to the existence of his powers as su-
preme magistrate; and therefore his person is sacred. The law supposes it im-
possible that the King himself can act unlawfully or improperly. It cannot
distrust him whom it has invested with the supreme power; and visits on his
advisors and ministers the punishment due to the illegal measures of govern-
ment. Hence the legal apothegm that the King can do no wrong.).

40. See Scheuer v. Rhodes, 416 U.S. 232, 242 (1974) (“Implicit in the idea that offi-
cials have some immunity—absolute or qualified—for their acts, is a recognition that
they may err. The concept of immunity assumes this and goes on to assume that it is
better to risk some error and possible injury from such error than not to decide or act at
all.”), overruled by Harlow v. Fitzgerald, 457 U.S. 800 (1982).
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tions are generally distinct from actions levied against a sovereign it-
self.41  Similar to the justifications given regarding the doctrine of
derivative immunity, courts have identified the conflicting concerns of
an injured plaintiff’s right to a remedy with the efficient functioning of
government in the context of governmental official liability.42  The
prevailing theory suggests that without protection from lawsuits, a
government official’s ability and willingness to make effective deci-
sions for the public good would be hindered by his fear of individual
liability for his actions.43

Historically, government officials enjoyed absolute immunity.
Subsequently, two separate degrees of immunity have evolved over
time: absolute immunity and qualified immunity.44  The type of im-
munity available to a government official depends upon the function
the official performs and the type of claim that is brought.45  Certain
officials enjoy absolute immunity regardless of the type of claim.
However, this is limited to a very select few who perform particular
functions.  Most officials’ degree of immunity depends upon whether
the claim is a constitutional tort, or a tort action under a state’s com-
mon law.

Based on the facts of a case, a plaintiff may seek a private civil
remedy from an agent of the Government for a “constitutional tort,” or
a tort action under a state’s common law.46  A state common law ac-
tion often involves a claim of negligence or other wrongful act commit-
ted by the official.  A “constitutional tort” occurs where a

41. This would occur where the United States or any of its agencies or instrumen-
talities are named as the individual defendants or where a government official is being
sued in his “official-capacity.”

42. See Barr v. Matteo, 360 U.S. 564, 564-65 (1959).
43. See Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949), cert. denied, 339 U.S.

949 (1950) (Judge Learned Hand stated: “[a]s is so often the case, the answer must be
found in a balance between the evils inevitable in either alternative. In this instance it
has been thought in the end better to leave unredressed the wrongs done by dishonest
officers than to subject those who try to do their duty to the constant dread of
retaliation.”).

44. See Imbler v. Pachtman, 424 U.S. 409, 419 n.13 (1976) (“An absolute immunity
defeats a suit at the outset, so long as the official’s actions were within the scope of the
immunity.”).

45. See Butz v. Economou, 438 U.S. 478 (1978).
46. See Bruce Jones, Qualified Immunity for Federal Officials: A Proposed Stan-

dard for Defamation Cases, 58 TEX. L. REV. 789, 790 (1980) (“Official immunity from
liability has both constitutional and common law bases.”).
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governmental official has violated the Constitution47 or federal law,48

thereby causing injury to the plaintiff.49

A. CONSTITUTIONAL TORT

In Bivens v. Six Unknown Named Agents of the Federal Bureau of
Narcotics,50 the United States Supreme Court expanded personal lia-
bility to federal officials for violating constitutional or federal statu-
tory rights of plaintiffs.51 Bivens created an implied constitutional
cause of action against federal officials.52  In response to the trend of
expanding individual official liability, the doctrine of qualified immu-
nity emerged.53

A litigant can raise a qualified immunity defense if the official’s
action in question violated a statutory or constitutional right and if
that action violated clearly established law at the time of the chal-
lenged conduct.54  Although this test does not emphasize the discre-
tionary function aspect of an employee’s actions, qualified immunity
seems to not be available where the employee is determined to not
have performed a discretionary function.55  However, given that most
officials’ actions can be considered discretionary for such a purpose,
this is typically not a difficult hurdle to surmount.56

Qualified immunity is an affirmative defense and must be pled
accordingly.  Subsequently, courts are predisposed to rule upon quali-
fied immunity early on in the litigation process and defendants can

47. See, e.g., Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcot-
ics, 403 U.S. 388 (1971).

48. See, e.g., Brown v. Nationsbank Corp., 188 F.3d 579 (5th Cir. 1999).
49. See Carey v. Piphus, 435 U.S. 247, 254 (1978) (stating that “[t]he basic purpose

of [42 U.S.C.] § 1983 damages award is to compensate persons for injuries caused by the
deprivation of constitutional rights . . . .”).

50. 403 U.S. 388 (1971).
51. Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403

U.S. 388 (1971).
52. Bivens, 403 U.S. at 388.
53. Qualified immunity applies to the majority of government employees including,

but not limited to, cabinet officials, judges performing administrative functions, school
teachers, law enforcement, and individuals who are working temporarily for a
government.

54. See Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (“[G]overnment officials per-
forming discretionary functions generally are shielded from liability for civil damages
insofar as their conduct does not violate clearly established statutory or constitutional
rights of which a reasonable person would have known.”).

55. See Holloman v. Harland, 370 F.3d 1252, 1282-84 (11th Cir. 2004) (involving a
42 U.S.C. § 1983 action where a public school teacher was found to not be exercising a
discretionary function in leading a class in silent prayer and, thus, was not able to util-
ize qualified immunity).

56. See Butz v. Economou, 438 U.S. 478, 504 (1978) (relating to immunity matters,
courts have traditionally not distinguished between 42 U.S.C. § 1983 cases, that involve
suits brought against state officials, and those actions brought against a federal official
for constitutional violations).
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seek an immediate appeal from a trial court’s ruling contrary to their
early motions.  This is in line with the defense of any individual im-
munity in general because it is in the interest of effective government
to spare a defendant the hassle of weathering an unnecessarily drawn
out litigation.57  In carving out this form of immunity, courts continue
to struggle with the rights of the few versus the many.58

The second form of immunity available to government officials
sued for money damages for an injury caused by a “constitutional tort”
is that of absolute immunity.  The contemporary foundation for offi-
cials claiming absolute immunity is rooted in a decision where a fed-
eral official was deemed absolutely immune from a common law cause
of action of libel.59  Thus, absolute immunity has its foundations in
common law, but its scope has since been narrowed to only apply to a
limited set of instances.60  Absolute immunity in this context blocks
any action against certain officials who are performing a particular
government function.61  Traditionally, to establish an entitlement to
absolute immunity a governmental official would have to prove that
the function of his office was “so sensitive as to require a total shield
from liability”62 and that the official was “discharging the protected
function when performing the act for which liability is asserted.”63

Those officials who seek to avail themselves of absolute immunity
must demonstrate that public policy warrants such immunity.64  The
focus of courts has been on the nature of the office and not the specific
decision made.65  Consequently, very few officials have been extended

57. See Siegert v. Gilley, 500 U.S. 226, 232 (1991) (“One of the purposes of immu-
nity, absolute or qualified, is to spare a defendant not only unwarranted liability, but
unwarranted demands customarily imposed upon those defending a long drawn out
lawsuit.”).

58. See Pearson v. Callahan, 555 U.S. 223, 231 (2009) (“Qualified immunity bal-
ances two important interests—the need to hold public officials accountable when they
exercise power irresponsibly and the need to shield officials from harassment, distrac-
tion, and liability when they perform their duties reasonably.”).

59. See Barr v. Matteo, 360 U.S. 564 (1959).
60. See, e.g., Eastland v. United States Servicemen’s Fund, 421 U.S. 491 (1975)

(applying to Legislature for their legislative functions and judges for their judicial func-
tions); Nixon v. Fitzgerald, 457 U.S. 731, 750 (1982) (applying to the President); Butz,
438 U.S. at 513–17 (applying to Executive Branch officials engaged in adjudicative
functions).

61. See Bogan v. Scott-Harris, 523 U.S. 44, 54-55 (1998) (discussing legislative and
judicial functions).

62. Harlow, 457 U.S. at 801.
63. Id.
64. Id. at 800 (“Federal officials seeking absolute immunity from personal liability

for unconstitutional conduct must bear the burden of showing that public policy re-
quires an exemption of that scope.”).

65. Forrester v. White, 484 U.S. 219 (1988) (“[T]he nature of the function per-
formed, not the identity of the actor who perform[s] it, that inform[s] our immunity
analysis.”).
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absolute immunity.  Some have argued that based on their relation-
ship with other officers who have been extended absolute immunity,
they too may be entitled to derivative sovereign immunity.66  Given
the significance of absolute immunity, this argument has largely been
ineffective.  To have absolute immunity is to be immune from all suits
and such immunity remains limited.

B. STATE COMMON LAW TORT

Where a government official is being sued for money damages for
a state common law tort, and not a constitutional tort, the extension of
absolute immunity is permitted as long as the tort was committed
within the scope of employment.  The original rule permitted a federal
official to claim absolute immunity if the employee’s “act in question
was within the scope of the employee’s official powers or the outer pe-
rimeter of such employee’s line of duty.”67  It was generally left to the
courts to determine when absolute immunity would be extended to the
individual based upon considerations of basic agency principals.

Then in Westfall v. Erwin,68 the United States Supreme Court
emphasized that a federal employee is not absolutely immune from
liability by merely being an employee who was acting within the outer
perimeters of his duties, but only if such action was also discretionary
in nature.69  The Court said that unless the official is utilizing inde-
pendent judgment or decision-making discretion, the threat of per-
sonal liability is not a factor affecting an official’s decision or course of
action.70  This was a significant deviation from extending absolute im-

66. Harlow, 457 U.S. at 809-13 (explaining how presidential aides, who were sued
for damages based upon their official acts, argued unsuccessfully that they were enti-
tled to derive the absolute immunity enjoyed by the President of the United States); cf.
Gravel v. United States, 408 U.S. 606 (1972) (holding that the Speech and Debate
Clause derivatively applied to legislative acts of a Senator’s aides).

67. Gogek v. Brown Univ., 729 F. Supp. 926, 929 (D.R.I. 1990) (referencing Barr v.
Matteo, 360 U.S. 564, 575 (1959)).

68. 484 U.S. 292, 295 (1988).
69. Westfall v. Erwin, 484 U.S. 292, 295 (1988).
70. See Westfall, 484 U.S. at 296-97 (providing:
The central purpose of official immunity, promoting effective government,
would not be furthered by shielding an official from state-law tort liability
without regard to whether the alleged tortious conduct is discretionary in na-
ture. When an official’s conduct is not the product of independent judgment,
the threat of liability cannot detrimentally inhibit that conduct. It is only when
officials exercise decisionmaking discretion that potential liability may shackle
‘the fearless, vigorous, and effective administration of policies of government.’
Barr v. Matteo, supra, 360 U.S., at 571, 79 S.Ct. at 1339. Because it would not
further effective governance, absolute immunity for nondiscretionary functions
finds no support in the traditional justification for official immunity . . . .
[A]bsolute immunity from state-law tort actions should be available only when
the conduct of federal officials is within the scope of their official duties and the
conduct is discretionary in nature.).
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munity to an official for merely acting within the outer parameters of
his duties.71 Westfall made it more difficult for officials to avail them-
selves of absolute immunity than what was permitted previously.
Congress subsequently passed the Federal Employees Liability Re-
form and Tort Compensation Act of 198872 (“Westfall Act”), which was
intended to return to the original rule of providing immunity from per-
sonal liability for actions taken in the course and scope of an official’s
employment.73

Congress was also concerned that if absolute immunity was lim-
ited to acts of discretion, it would have had the procedural effect of
dragging out litigation by preventing a case from being dismissed in
its initial stages because an issue of fact must always then be deter-
mined: did the official exercise discretion in making his decision.74

Prior to Westfall, the Federal Tort Claims Act75 (“FTCA”) only ap-
plied to an employee being sued in his individual capacity for harm
caused from the operation of a vehicle within the scope of his employ-
ment.76  The Westfall Act expanded the application of the FTCA to all
instances where a federal official is sued via a common law action for a
negligent or wrongful act committed within the scope of his employ-
ment.  Thus, the Westfall Act ultimately increased the types of agent
activities that could receive sovereign immunity.

Consequently, the Westfall Act in turn made the FTCA the exclu-
sive remedy for any state common law action against a federal em-
ployee whose negligent or wrongful act was committed within the
scope of his employment.77  Thus, in such an action, the defendant
employee shall be dismissed from the action and the United States is
substituted as the sole defendant for a state law tort claim, thereby
making the exclusive remedy available to a claimant, an action
against the United States.78  The government may then raise the in-
surmountable defense of sovereign immunity.  As long as it can be de-
termined that the government official was acting within the scope of
his employment, sovereign immunity will ultimately bar any further
claims.  It should be noted that the FTCA does not affect actions for

71. See Gogek, 729 F. Supp. at 930.
72. 28 U.S.C. § 2679 (2012).
73. H.R. REP. No. 100-700, at 2-4 (1988), as reprinted in 1988 U.S.C.C.A.N. 5945,

5946–47.
74. See id.
75. 28 U.S.C. §§ 1346(b), 1402(b), 2401(b), 2671-2680.
76. See Gogek, 729 F. Supp. at 929.
77. See 28 U.S.C. § 2679(b)(1); see also In re Supreme Beef Processors, Inc., 468

F.3d 248 (5th Cir. 2006) (explaining the exclusive remedy for tort claims); Couden v.
Duffy, 446 F.3d 483 (3d Cir. 2006) (discussing the exclusive remedy for non-constitu-
tional tort claims).

78. See 28 U.S.C. § 2679(d)(2).
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constitutional torts given that a private person could not be held liable
under the United States Constitution.79

Westfall did more than just induce Congress to pass the Westfall
Act to protect federal employees.  It had the intended or unintended
consequence of preserving the use of common law sovereign immunity
as it relates to employee liability.80

Congress’s reaction to the prospect of limiting absolute immunity
for individual employees resulted in the passage of legislation to pre-
serve its more general application.  Thus, the greater public interest of
preserving decision-making freedom outweighs the interests of a liti-
gant seeking a remedy for harm caused by the tortious acts of a gov-
ernment employee.

IV. FEDERAL TORT CLAIMS ACT

The original notion of sovereign immunity acted as an absolute
bar to any suit against any sovereign entity.  However, the govern-
ment has tempered this absolutism by statute and via common law
erosion regarding the extent of its immunity.81  The federal govern-
ment’s most general waiver regarding civil tort liability was the Fed-
eral Tort Claims Act (“FTCA”).

Until the passage of the FTCA, the federal government was abso-
lutely immune to any common law tort action.82  Originally, an in-
jured party seeking redress for an injury caused by the federal
government would have to seek a private bill.83  This procedure was
utilized until, by most accounts, it became a burden and, with the
growth of government, administratively unsustainable.84

79. See McAfee v. 5th Circuit Judges, 884 F.2d 221 (5th Cir. 1989); F.D.I.C. v.
Meyer, 510 U.S. 471 (1994); Ready Transp., Inc. v. Military Traffic Mgmt. Command, 86
F. App’x. 561 (4th Cir. 2004) (per curiam).

80. See Mangold v. Analytic Servs., Inc., 77 F.3d 1442, 1447 (4th Cir. 1996); see
also Beebe v. Wash. Metro. Area Transit Auth., 129 F.3d 1283, 1289 (D.C. Cir. 1997)
(noting that Westfall remains the common law rule for official immunity).

81. These waivers to sovereign immunity are expressly stated in multiple statutes
and often accompany, in varying degrees, specific legislation.  For example, the Tucker
Act waived sovereign immunity regarding certain monetary claims arising from con-
tractual disputes with the federal government.

82. See Stephen L. Nelson, The King’s Wrongs and the Federal District Courts: Un-
derstanding the Discretionary Function Exception to the Federal Tort Claims Act, 51 S.
TEX. L. REV. 259, 265 (2009).

83. See United States v. Muniz, 374 U.S. 150 (1963); see also Dalehite v. United
States, 346 U.S. 15 (1953).

84. See Donald N. Zillman, Congress, Courts and Government Tort Liability: Re-
flections on the Discretionary Function Exception to the Federal Tort Claims Act, 1989
UTAH L. REV. 687, 693-94 (1989).
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In 1946, Congress passed the FTCA, thereby statutorily waiving
its absolute immunity for certain tort claims.85  This act allows plain-
tiffs to bring a civil action against the federal government where the
federal government’s actions would impart liability as if it were a pri-
vate party being sued under the same circumstances.86  Consequently,
the federal government has “accepted liability for money damages for
injuries caused by the negligent or wrongful acts or omissions of Gov-
ernment employees while acting within the scope of their office or em-
ployment at agencies or entities that are performing governmental
functions.”87  Although the FTCA waives immunity for the federal
government, such waiver is mitigated by thirteen enumerated excep-
tions to the waiver.88  In other words, the general rule that one cannot
bring a civil action against a sovereign is still preserved by the excep-
tions to the waiver rule.  For example, the federal government has not
waived its sovereign immunity for actions that concern eleven inten-
tional state torts.89  The reason for creating these exceptions was to
ensure “that ‘certain governmental activities’ not be disrupted by the
threat of damages suits; avoiding exposure of the United States to lia-
bility for excessive or fraudulent claims; and not extending the cover-
age of the Act to suits for which adequate remedies were already
available.”90

The federal district courts have exclusive jurisdiction for claims
under the FTCA.91  Thus, if one of the listed exceptions applies, the
courts have often granted the defendant’s motion to dismiss for lack of
subject matter jurisdiction.92  However, where a government contrac-
tor is sued for a common law tort, the action often originates in a state
trial court.  The FTCA generally leaves monetary damage limits up to
the states and places no set limits on the amount that can be recov-
ered, but it does restrict such calculations to compensatory damages,

85. Federal Tort Claims Act, ch. 753, 60 Stat. 842 (1946) (codified as amended in
scattered sections of 28 U.S.C. §§ 1346(b), 1402(b), 2401(b), 2671-2680 (2012)).

86. See 28 U.S.C. § 2674 (“The United States shall be liable [for] tort claims, in the
same manner and to the same extent as a private individual under like circumstances
. . . .”).

87. 14 HELEN HERSHKOFF, FEDERAL PRACTICE AND PROCEDURE § 3658 (4th ed.
2016).

88. See 28 U.S.C.A. § 2680(a)–(n) (West 2012).
89. See 28 U.S.C.A. § 2680(h) (arising claims of assault, battery, false imprison-

ment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepresen-
tation, deceit, and interference with contractual rights are exempt).

90. Kosak v. United States, 465 U.S. 848, 858 (1984).
91. 28 U.S.C.A. § 1346(b).
92. See Thomas E. Bosworth, Putting the Discretionary Function Exception in Its

Proper Place: A Mature Approach to “Jurisdictionality” and the Federal Tort Claims Act,
88 TEMP. L. REV. 91, 97 (2015) (arguing that the discretionary function exception should
be treated as an affirmative defense and not a jurisdictional issue).
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barring any punitive damage recovery.93  Additionally, prejudgment
interest is not available, but post-judgment interest is available if the
government appeals and is unsuccessful.94

As discussed above, the Westfall Act95 made the FTCA the only
means by which an injured party may seek relief from a government
employee who caused said harm acting within the scope of his employ-
ment.96  Thus, the FTCA looks to state common law to determine
whether a cause of action exists, but to federal law as to who can bring
an action.  The determination of whether an employee has exceeded
the scope of employment is an issue of state law and is frequently liti-
gated.97  If a court decides that an employee or agent was acting
outside of the scope of his employment, then the employee may be per-
sonally liable in state court.  Whether one is deemed an independent
contractor or government employee depends on the amount of control
government wields over the entity.98  The degree of control is a ques-
tion that warrants further exploration and may, in certain circum-
stances, extend immunity to entities not originally contemplated to
fall within the FTCA.  Additionally, the government is usually liable
for the actions of its federal agencies.  Under section 2671 of the Torts
Claims Procedures,99 a “Federal agency” includes “corporations pri-
marily acting as instrumentalities or agencies of the United States,
but [the term] does not include any contractor with the United
States.”100

None of the exceptions to the FTCA specifically provide for the
extension of immunity to government contractors; however, courts
have nonetheless looked to the Act in imputing immunity to private
contractors in certain contexts.  Tort actions brought against federal
contractors are also based upon state causes of action.  These actions
can be generally distinguished by whether the contractor is fulfilling a
military contract or a civil contract and whether the contractor is pro-
viding a service or manufacturing a good.  For the purposes of compar-
ing derivative immunity as articulated in Campbell-Ewald Co. v.

93. See 28 U.S.C. § 2674.
94. See id.
95. 28 U.S.C. § 2679 (2012).
96. See Osborn v. Haley, 549 U.S. 225 (2007).
97. See 28 U.S.C.A. § 1346(b).
98. See Logue v. United States, 412 U.S. 521, 527–28 (1973) (Control “is the au-

thority of the principal to control the detailed physical performance of the contractor”);
see also B & A Marine Co., Inc. v. Am. Foreign Shipping Co., Inc., 23 F.3d 709 (2d Cir.
1994) (“For purposes of the FTCA, the common law of torts and agency defines the dis-
tinction between an independent contractor (for whose torts the Government is not re-
sponsible) and an employee, servant or agent (for whose torts the Government is
responsible).”).

99. 28 U.S.C. §§ 2671-2680 (2012).
100. Id.
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Gomez101 the focus of the analysis herein is only on those instances
where a nonmilitary contractor can claim immunity for tort actions
regarding service contracts.  Thus, the examination that follows is
narrow and limited to only those situations where all three of these
qualifying facets exist.102

A. DISCRETIONARY FUNCTION EXCEPTION OF THE FTCA

The discretionary function exception (“DFE”) of the FTCA pre-
serves sovereign immunity where a claim is “based upon the exercise
or performance or the failure to exercise or perform a discretionary
function or duty on the part of a federal agency or an employee of the
Government, whether or not the discretion involved be abused.”103

Though the FTCA supposedly does not apply to contractors, courts
have extended this immunity to contractors under the discretionary
function exception.104  This exception is a means of facilitating sover-
eign immunity—it releases the sovereign, its employees, and its
agents from liability where their actions “involve an ‘element of judg-
ment or choice’” and are not compelled by statute or regulation and . . .
the judgment or choice in question [is] grounded in ‘considerations of
public policy’ or susceptible to policy analysis.”105

If the DFE applies, a federal district court must dismiss the claim
for lack of subject matter jurisdiction, which is consistent with tradi-
tional notions of sovereign immunity.  The purpose of the DFE is to
allow government the freedom necessary to conduct business and cre-
ate policy.  Moreover, the United States Supreme Court emphasized
that it “was Congress’ desire to ‘prevent judicial “second-guessing” of
legislative and administrative decisions grounded in social, economic,
and political policy through the medium of an action in tort.’ ”106  How-
ever, the DFE has been criticized for circumventing the purpose of the
FTCA by immunizing government from liability in those circum-

101. 136 S. Ct. 663 (2016).
102. Historically, contractors confronting actions under these parameters have gen-

erally asserted immunity under the discretionary function exception to the FTCA (“gov-
ernment contractor defense”), nonjusticiability of torts under the political question
doctrine, and contractual indemnification.  However, beyond the government contractor
defense, detailed explanations of these other arguments are outside the scope of this
Article.

103. 28 U.S.C. § 2680(a) (2012).
104. See VIVIAN S. CHU & KATE M. MANUEL, CONG. RESEARCH SERV., R41755, TORT

SUITS AGAINST FEDERAL CONTRACTORS: AN OVERVIEW OF THE LEGAL ISSUES (2011).
105. Coulthurst v. United States, 214 F.3d 106, 109 (2d Cir. 2000) (citing Berkovitz

v. United States, 486 U.S. 531, 536-37 (1988); United States v. Gaubert, 499 U.S. 315,
322-23 (1991)); see also Dalehite v. United States, 346 U.S. 15, 36 (1953) (“Where there
is room for policy judgment and decision there is discretion.”).

106. Berkovitz v. United States, 486 U.S. 531, 536–37 (1988) (citing United States v.
Varig Airlines, 467 U.S 797, 814 (1984)).
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stances where a private person would be deemed individually
liable.107

Government contractors have received immunity under the DFE
even though they are themselves nongovernmental entities.  This ex-
tension of immunity has generally been limited to military procure-
ment contracts.  This has given rise to what has become known as the
government contractor defense.108

B. GOVERNMENT CONTRACTOR DEFENSE

The government contractor defense109 insulates government con-
tractors from tort claims arising from harm sustained from a product
provided or from services rendered by a contractor of a governmental
entity.110  There is debate as to whether the government contractor
defense is applicable to nonmilitary contractors and performance con-
tracts.  The contemporary use of this defense stems from the Supreme
Court’s sentinel decision in Boyle v. United Technologies Corp.111

Boyle concerned a co-pilot who was killed during a training exer-
cise when his helicopter crashed off of the coast of Virginia.  The fa-
ther of the deceased co-pilot brought a diversity action in federal
district court against the contractor who supplied the helicopter under
the theory that the escape hatch was negligently designed and thus,
facilitated the death of the co-pilot.  The trial court ruled for the plain-
tiff, but the United States Court of Appeals for the Fourth Circuit re-
versed.  The Supreme Court, applying Virginia law, found that the
government requested the escape hatch and the contractor was im-
mune from liability like the government itself.  Though this case was
brought under a state common law theory, it was displaced by federal
law since “[t]he imposition of liability on Government contractors will
directly affect the terms of Government contracts[,]”112 thus, creating
a “ ‘significant conflict’ between state law and a federal policy or
interest.”113

107. See Nat’l Union Fire Ins. v. United States, 115 F.3d 1415, 1422 (9th Cir. 1997)
(“Application of the exception is often troubling, because it may be a shield for careless-
ness and poor judgment. (We do not intimate that it was in this case.) Private actors
generally must pay for the harm they do by carelessness.”).

108. Though the Combatant Activities Exception to the FTCA overlaps with the dis-
cretionary function exception, it is outside the purview of this Article and is only refer-
enced as it relates to reasoning regarding immunity for nonmilitary matters.

109. Sometimes referred to as Government Contractor Immunity.
110. See Lawrence S. Sher, The Government Contractor Defense: A Potential Shield

Against Tort Liability For Service Contractors, 22 No. 5 ANDREWS GOV’T CONT. LITIG.
REP. 2, July 14, 2008.

111. 487 U.S. 500 (1988).
112. Boyle v. United Techs. Corp., 487 U.S 500, 507 (1988).
113. Boyle, 487 U.S. at 502.  “State law is displaced where judgment against the

contractor would threaten a discretionary function of the Government.” Id. at 501.



104 CREIGHTON LAW REVIEW [Vol. 50

The Court looked to the FTCA and specifically the DFE as the
statutory basis for determining that federal law would supersede if a
significant conflict exists.114  The Court specifically stated that select-
ing the “appropriate design for military equipment . . . is assuredly a
discretionary function within the meaning of [28 U.S.C. section
2680(a)].”115  The Court went on to say that allowing “state tort suits
against contractors would produce the same effect sought to be
avoided by the FTCA exemption.”116  The majority stated that even
absent statutory authorization, federal law supersedes state tort law
where there are “uniquely federal interests” at issue.117

The two interests invoked by the facts concerned the “obligations
to and rights of the United States under its contracts”118 and “the civil
liability of federal officials for actions taken in the course of their
duty.”119  The Court said that even though the case concerns contrac-
tor tort liability, it arose from a federal contract and thus is sufficient
to meet the first interest.  The second interest was also invoked, de-
spite the fact that a federal official was not directly involved in a role
as an employee, because there is a common policy “interest in getting
the Government’s work done.”120  The Court identified that absent a
government contractor defense, there would be adverse economic con-
sequences to subjecting contractors to liability and a contractor’s expo-
sure to state tort actions would conflict with federal interests—hence,
the reason why some refer to this as the pre-emption doctrine.  In
other words, the government contractor defense, a species of federal
common law, is invoked where there is a unique federal interest at
stake and a significant conflict between federal policy and state law
exists.121

Consequently, Boyle has been identified as possessing two sepa-
rate tests: the “two-prong test to determine when state law should be
displaced[,]”122 as described in the preceding paragraph, “and a three-
part test to determine the scope of displacement.”123  The three-part
test involved: “(1) the United States approved reasonably precise spec-

114. See id. at 511.
115. Id. (“It often involves not merely engineering analysis but judgment as to the

balancing of many technical, military, and even social considerations, including specifi-
cally the trade-off between greater safety and greater combat effectiveness.”).

116. Id.
117. Id. at 504 (“state law is pre-empted and replaced, where necessary, by federal

law”).
118. Id.
119. Id. at 505.
120. Id.
121. Id. at 507.
122. VIVIAN S. CHU & KATE M. MANUEL, CONG. RESEARCH SERV., R41755, TORT

SUITS AGAINST FEDERAL CONTRACTORS: AN OVERVIEW OF THE LEGAL ISSUES (2011).
123. Id.
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ifications; (2) the equipment conformed to those specifications; and (3)
the supplier warned the United States about the dangers in the use of
the equipment that were known to the supplier but not to the United
States.”124  The first two elements of the three-part test assure that
the government is performing a discretionary function, invoking the
DFE, and the third part ensures that the contractor conveys all neces-
sary information to the governmental decision-maker.125

Some have viewed Boyle as extending absolute immunity associ-
ated with sovereign immunity derivatively to contractors.126  The ma-
jority never referred to sovereign immunity, but instead chose to
ground its decision as a matter of preemption.  Justice Brennan, in his
dissent, opined that the majority’s decision to shield a third party from
liability, thereby denying the plaintiff the right to recovery under
state law, should be left to Congress and not created through federal
common law.127

Although Boyle did not directly relate its holding to the doctrine of
sovereign immunity, other cases that have followed Boyle have mis-
takenly viewed it as extending sovereign immunity in military pro-
curement contracts.  This confusion is only compiled by the attempt of
some courts to draw upon the reasoning of Boyle to extend immunity
outside of the military procurement context to nonmilitary service
contractors as well, but not without controversy and inconsistency.128

Extending some form of immunity to a contractor who provides a
service through a performance contract is not new.  In fact, it preex-
isted Boyle.  In 1940, the Supreme Court extended immunity to a con-

124. Boyle, 487 U.S. at 512.  Liability for design defects in military equipment can-
not be imposed on a contractor, when all three elements have been met. Id.

125. See id. at 512 (providing:
The first two of these conditions assure that the suit is within the area where
the policy of the ‘discretionary function’ would be frustrated—i.e., they assure
that the design feature in question was considered by a Government officer,
and not merely by the contractor itself. The third condition is necessary be-
cause, in its absence, the displacement of state tort law would create some in-
centive for the manufacturer to withhold knowledge of risks, since conveying
that knowledge might disrupt the contract but withholding it would produce no
liability.).

126. See Lawrence S. Sher, The Government Contractor Defense: A Potential Shield
Against Tort Liability For Service Contractors, 22 No. 5 ANDREWS GOV’T CONT. LITIG.
REP. 2, July 14, 2008 (“Thus, the court essentially extended the government’s sovereign
immunity derivatively to contractors, recognizing that they perform discretionary func-
tions for the United States.”).

127. See Boyle, 487 U.S. at 516 (Brennan, J., dissenting) (adeptly raising the politi-
cal question doctrine and justiciability of extending immunity to an entity separate from
the sovereign itself).

128. See Carley v. Wheeled Coach, 991 F.2d 1117, 1123 (3d Cir. 1993) (concluding
that the government contractor defense was available to nonmilitary contractors re-
garding a design defect manufactured by the contractor pursuant to the government’s
specifications).
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tractor for a performance contract in Yearsley v. W.A. Ross
Construction Co.129  The opinion in Boyle not only references Yearsley,
but states that, “[t]he federal interest justifying this holding surely
exists as much in procurement contracts as in performance contracts;
we see no basis for a distinction.”130  The doctrinal difference between
Boyle and Yearsley has proven to be particularly confusing for the
courts and parties, including for the parties in Campbell-Ewald Co.131

Despite the seemingly natural extension of immunity under the
government contractor defense to nonmilitary performance contracts,
there is still disagreement among the federal circuits.  Some circuits
contend that Boyle only applies to military contractors132 or relating
to procurement contracts alone,133 while others extend the govern-
ment contractor defense to military contractors for both procurement
and performance contracts.134  Contrary to even these divisions, some
courts have applied the government contractor defense and reasoning
from Boyle to nonmilitary performance contracts as well.135

With the ruling in Campbell-Ewald Co. v. Gomez136 and the sub-
sequent clarification of the common law doctrine of derivative immu-
nity, it is reasonable to anticipate that courts will refrain from
extending Boyle beyond matters of preemption, but will continue to
struggle with the scope of Boyle regarding whether it is limited to just
matters involving military contractors and procurement contracts.

129. 309 U.S. 18 (1940).
130. Boyle, 487 U.S. at 506.
131. See Gomez v. Campbell-Ewald Co., 768 F.3d 871, 879 (9th Cir. 2014), cert.

granted, 135 S. Ct. 2311 (Mem.) (2015), aff’d, 136 S. Ct. 663 (2016), as revised, (Feb. 9,
2016) (“Gomez contends that Yearsley is outdated and inapposite, and that the district
court should have applied the standard articulated in Boyle v. United Technologies
Corp., 487 U.S. 500, 101 L.Ed.2d 442 (1988).”); see also Ackerson v. Bean Dredging LLC,
589 F.3d 196, 204–07 (5th Cir. 2009).

132. See Cabalce v. Thomas E. Blanchard & Assocs., Inc., 797 F.3d 720, 731 (9th Cir.
2015) (stating that the government contractor defense applies only to military
contractors).

133. See In re Haw. Fed. Asbestos Cases, 960 F.2d 806, 810-12 (9th Cir. 1992).
134. See Hudgens v. Bell Helicopters/Textron, 328 F.3d 1329, 1344 (11th Cir. 2003)

(reasoning that a similar type of discretion in choosing design specifications exists in
determining maintenance protocols as does in a procurement contract); In re Katrina
Canal Breaches Litig., 620 F.3d 455, 461 (5th Cir. 2010) (involving the Army Corp of
Engineers and a contractor that provided engineering, construction, and management
services and who was sued for negligence).

135. See Carley v. Wheeled Coach, 991 F.2d 1117, 1128 (3d Cir. 1993); Lamb v. Mar-
tin Marietta Energy Sys., 835 F. Supp. 959 (W.D. Ky. 1993); O’Connor v. Boeing N. Am.,
No. CV 97–1554 DT (RCx), 2005 WL 6035255, at *19 (C.D. Cal. Aug. 18, 2005); Rich-
land-Lexington Airport Dist. v. Atlas Props., 854 F. Supp. 400 (D.S.C. 1994); Crawford
v. Nat’l Lead Co., 784 F. Supp. 439, 445 n.7 (S.D. Ohio 1989); Arnhold v. McDonnell
Douglas Corp., 992 S.W.2d 346, 347-48 (Mo. Ct. App. 1999).

136. 136 S. Ct. 663 (2016).
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V. DERIVATIVE IMMUNITY

The government contractor defense is not the only means by
which third party contractors have sought to avoid state civil liability.
As it relates to nonmilitary service oriented contracts, some third
party contractors have looked to what should now be referred to as
derivative immunity.

Derivative immunity, or what some previous cases referred to as
derivative sovereign immunity, has rarely been identified as a distinct
doctrine.  In the past, it was used as a means to describe the general
circumstance of a third party claiming some form of immunity of a
sovereign in response to a civil action.  Though some courts recognized
it as a distinct doctrine, others ruled that it was subsumed by Boyle v.
United Technologies Corp.,137 under the government contractor de-
fense.  Some circuits questioned whether derivative immunity even
existed.138  Although there has been significant confusion amongst the
courts regarding what derivative immunity is, those private entities
that have traditionally sought to utilize it as a distinct doctrine via a
defense have relied upon Yearsley v. W.A. Ross Construction Co.139

and traditional principles of agency theory.  It has been practically de-
scribed as a long shot defense by many who represent government
contractors.  With the Court’s recent ruling in Campbell-Ewald Co. v.
Gomez,140 the defense of derivative immunity is much more viable
and possibly opens the door for further extension of immunity.

A. YEARSLEY V. W.A. ROSS CONSTRUCTION CO.

In Yearsley v. W.A. Ross Construction Co.,141 a contractor had a
contract with the United States government to construct dams along
the Missouri River.142  The contract was part of a federal project au-
thorized by Congress.143  The plaintiff in Yearsley sued the contractor
for erosion caused by the dams’ construction.144  The United States
Supreme Court held that the contractor was an agent of the govern-
ment and thus entitled to the same immunity that the government
itself enjoys unless the contractor exceeded its authority or was never

137. 487 U.S. 500 (1988).
138. See McMahon v. Presidential Airways, Inc., 502 F.3d 1331, 1343 (11th Cir.

2007) (“We have never upheld a claim of derivative sovereign immunity, although the
theory has been presented to us on several occasions. We have, however, imposed a
limitation on derivative sovereign immunity, if it in fact exists.”).

139. 309 U.S. 18 (1940).
140. 136 S. Ct. 663 (2016).
141. 309 U.S. 18 (1940).
142. See Yearsley v. W.A. Ross Const. Co., 309 U.S. 18, 19-21 (1940).
143. Yearsley, 309 U.S. at 19-21.
144. Id.
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conferred such authority.145 Yearsley seems to have based its holding
upon common agency principles.  However, the Court never elabo-
rated upon the relationship between the contractor and government;
thus, it never ruled if there was an agent or if the contractor was act-
ing within the scope of its agency.  Regardless of this discrepancy,
many have viewed Yearsley as allowing a third party contractor to
avoid liability if authority was bestowed and the contractor did not
exceed that authority.  Despite certain restrictive components of the
decision the Court’s seeming reliance upon common agency theory
shielded a nonmilitary contractor who was performing a service con-
tract from liability.146  However, Yearsley did not involve a state tort
claim nor did the Court determine whether any immunity would ap-
ply.  Despite the rather limited opinion of Yearsley, it is attributed
with the origination of derivative immunity.147

Since Yearsley, only a few courts have distinguished the govern-
ment contractor defense from the defense utilized in Yearsley, and
only in varying degrees.148  This could be in part due to the lack of
explanation given by the Court in Yearsley or confusion as to where it
fits among the conflicting theories of immunity.  It is important to
note that Yearsley predated the Federal Tort Claims Act149 (“FTCA”)
and the progeny of cases that flowed from the FTCA.  Though some
courts have referenced Yearsley as supporting derivative sovereign
immunity, the Court never mentioned immunity or sovereign immu-
nity—let alone derivative sovereign immunity—in its opinion.  This
confusion is understandable given the amount of cases that have mis-
applied or attempted to reconcile conflicting theories surrounding the
granting of immunity to contractors.  In at least one unique case, a

145. Id. at 21 (“Where an agent or officer of the Government purporting to act on its
behalf has been held to be liable for his conduct causing injury to another, the ground of
liability has been found to be either that he exceeded his authority or that it was not
validly conferred.”).

146. Id.  A public works contractor could not be negligent in following government
generated specifications, and an agency relationship exists.

147. See McMahon v. Presidential Airways, Inc., 502 F.3d 1331, 1343 (11th Cir.
2007) (“The doctrine of derivative sovereign immunity had its origin in Yearsley v. W.A.
Ross Construction Co.”).

148. See McMahon, 502 F.3d at 1331; Ackerson v. Bean Dredging LLC, 589 F.3d
196, 204–07 (5th Cir. 2009) (applying Yearsley for a public works project involving
dredging); Butters v. Vance Int’l, Inc., 225 F.3d 462, 466 (4th Cir. 2000) (finding that a
private contractor who followed commands of a foreign sovereign can claim derivative
sovereign immunity as in Yearsley); Myers v. United States, 323 F.2d 580, 583 (9th Cir.
1963) (applying Yearsley to property loss resulting from highway construction); Papa-
gianakis v. Samos, 186 F.2d 257, 260–62 (4th Cir. 1950); Whitaker v. Harvell–Kilgore
Corp., 418 F.2d 1010, 1014 (5th Cir. 1969); Conner v. Quality Coach, Inc., 750 A.2d 823,
829-30 (Pa. 2000).

149. 28 U.S.C. §§ 1346(b), 2671-2680.
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court, relying upon Barr v. Matteo150 and Westfall v. Erwin,151 held
that a government contractor and its employees were “absolutely im-
mune from state tort liability based on any statements made and in-
formation given in response to queries made in the course of [an] Air
Force[ ] investigation,”152 thereby extending the common law immu-
nity traditionally reserved for individual officials to a private contrac-
tor.  Regardless of the past differences in opinion as to the scope of
immunity under Yearsley, Campbell-Ewald Co. v. Gomez153 can be
said to have expounded on what was originally introduced so many
years ago.  Until Campbell-Ewald Co., the Supreme Court had not ex-
plicitly addressed whether derivative immunity differed from the
other immunity doctrines.  Consequently, circuits have been divided
over when federal contractors could claim immunity and the scope of
that immunity.

Yearsley prompted many iterations of derivative immunity.  The
Court in Yearsley was the impetus for extending a common law immu-
nity to a contractor, albeit concerning a constitutional tort.  Can one
extend some form of immunity to private contractors for state tort
claims?  Although this question has not fully been answered yet, the
Campbell-Ewald Co. Court’s interpretation of Yearsley seems to have
taken a step in that direction.

B. CAMPBELL-EWALD CO. V. GOMEZ

The United States Supreme Court’s recent decision in Campbell-
Ewald Co. v. Gomez154 not only lends support to the existence of deriv-

150. 360 U.S. 564 (1959).
151. 484 U.S. 292 (1988).
152. Mangold v. Analytic Servs., Inc., 77 F.3d 1442, 1450 (4th Cir. 1996). An Air

Force Colonel and his wife brought an action against a contractor for alleged torts.  A
private contractor answered questions via a government investigation, which prompted
the plaintiff’s common law action for injury to their reputation.  The contractor raised
the defense of sovereign immunity, which the district court denied, but the appellate
court reversed, stating a private contractor cannot be subject to state tort law regarding
a governmental investigation.  The court looked to Barr v. Matteo and Westfall v. Erwin,
where absolute immunity was extended to individual federal officials regarding state
tort actions where the official exercised discretion in performance of an act that was
within the scope of his employment.  The Mangold case drew upon the traditional abso-
lute immunity reasoning of Barr, Westfall, and the reasoning behind the government
contractor defense of Boyle to arrive at the conclusion that immunity from state tort
action can be extended to private contractors who perform a discretionary governmental
function.  The court’s reliance upon these arguably different doctrines epitomizes the
confusion regarding federal contractor liability.  The court in Mangold made no mention
of how close of a relationship a contractor must have with the government before they
can invoke sovereign immunity. Mangold’s precedential value is limited and has not
really been extended beyond the narrow set of circumstances regarding government in-
vestigations. Mangold, 77 F.3d at 1444-46.

153. 136 S. Ct. 663 (2016).
154. 136 S. Ct. 663 (2016).



110 CREIGHTON LAW REVIEW [Vol. 50

ative immunity as a doctrine distinct from Boyle v. United Technolo-
gies Corp.,155 but outlines when derivative immunity may be extended
pursuant to common law agency principles.  The Court specified in its
ruling that a contractor is not entitled to derivative sovereign immu-
nity merely because one is a government contractor.156  However, the
Court went on to distinguish between derivative sovereign immunity,
which would be akin to the unqualified or absolute immunity of gov-
ernment, and that of derivative immunity for contractors that would
be qualified.157 Campbell-Ewald Co. has clarified the type of immu-
nity available to private contractors regarding federal or constitu-
tional claims and established a test for such claims based upon, at
least in some part, agency principles as articulated in Yearsley v. W.A.
Ross Construction Co.158

One of the issues in Campbell-Ewald Co., and the least ad-
dressed, concerned the violation of the Telephone Consumer Protec-
tion Act159 (“TCPA”) and whether immunity should be extended to a
government contractor.160  Campbell-Edwald Co. had a contract with
the United States Navy to develop a recruiting campaign that in-
cluded sending text messages to individuals in a targeted demo-
graphic who had opted-in to receive such soliciting messages.
Campbell-Edwald Co. then contracted with MindMatics LLC, a sub-
contractor who generated a list of recipients who supposedly were
within the Navy’s target audience and had opted-in to receiving said
text messages.161  Jose Gomez was one of over 100,000 to receive the
Navy’s recruiting message.  However, Gomez was forty years old (not
within the Nay’s targeted age group) and allegedly did not consent to
receive such marketing texts.162

Gomez brought a class action against Campbell-Ewald Co. for vio-
lation of the TCPA in the United States District Court for the Central
District of California.163  Neither the Navy nor MindMatics was
named as a party to the suit.164  The federal district court held that
Campbell-Edwald Co. was acting as a Navy contractor and was there-
fore “immune from liability under the doctrine of derivative sovereign

155. 487 U.S. 500 (1988).
156. Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 666 (2016).
157. Campbell, 136 S. Ct. at 672.
158. 309 U.S. 18 (1940).
159. 47 U.S.C. § 227 (2015).
160. Campbell, 136 S. Ct. at 666-67.
161. Id. at 667.
162. Id.
163. Id.
164. It is undisputed that the Navy enjoys absolute sovereign immunity.  Although

MindMatics was a subcontractor and the actual entity that dispatched the texts, under
federal common law principles of agency, vicarious liability exists for TCPA violations.
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immunity.”165  The United States Court of Appeals for the Ninth Cir-
cuit reversed the district court’s grant of summary judgment and held
that Campbell-Edwald Co. was not entitled to derivative immunity
under Yearsley, Filarsky v. Delia,166 or Boyle.167  The Supreme Court,
with Justice Ginsburg opining for the Court,168 focused upon Yearsley
and found that “[a] federal contractor who simply performs as directed
by the Government may be shielded from liability for injuries caused
by its conduct.”169  However, “no ‘derivative immunity’ exists when
the contractor has ‘exceeded [its] authority’ or its authority ‘was not
validly conferred.’”170  Consequently, Campbell-Edwald Co. was not
entitled to immunity given that the contractor failed to follow “Gov-
ernment’s explicit instructions” and violated federal law.171

In the seventy-six years since Yearsley, derivative immunity was
limited in scope—if it was even recognized at all.  With the decision in
Campbell-Ewald Co., the Court indicated that derivative immunity
should not be narrowly construed.  The Court specifically criticized
the Ninth Circuit for holding that the application of Yearsley applied
only to cases involving property damage caused by public works
projects.172 Campbell-Ewald Co., like Yearsley, involved a perform-
ance contract.  Additionally, both cases involved claims of violations of
federal and constitutional law respectively.  The derivative immunity
principle embodied by these cases is equivalent to a Bivens action for
official immunity described above.  Therefore, where a private con-
tractor is confronted with a constitutional tort, derivative immunity
may be available—as long as the contractor follows the directions of

165. Gomez v. Campbell-Ewald Co., No. CV 10-02007 DMG CWX, 2013 WL 655237,
at *6 (C.D. Cal. Feb. 22, 2013), vacated, 768 F.3d 871 (9th Cir. 2014), aff’d, 136 S. Ct.
663 (2016), as revised, (Feb. 9, 2016).

166. 132 S. Ct. 1657 (2012).
167. Gomez v. Campbell-Ewald Co., 768 F.3d 871, 879-82 (9th Cir. 2014), cert.

granted, 135 S. Ct. 2311 (2015) (Mem.), aff’d, 136 S. Ct. 663 (2016), as revised, (Feb. 9,
2016).

168. Justices Kennedy, Breyer, Sotomayor, and Kagan joined in the majority opin-
ion with Justice Thomas filing a concurring opinion in the judgment.  Justice Roberts
filed a dissenting opinion joined by Justice Scalia and Justice Alito who also filed a
dissenting opinion.  Justice Thomas’s concurring opinion does not address the issue of
derivative immunity, nor do any of the dissenting opinions.

169. Campbell-Ewald Co., 136 S. Ct. at 666 (citing Yearsley v. W.A. Ross Construc-
tion Co., 309 U.S. 18, 20-21 (1940)).

170. Id.
171. Id. (stating that Campbell-Ewald Co. failed to follow the Navy’s instructions by

sending texts to someone who had not “opted-in” to receive such texts and violated fed-
eral law by not complying with the TCPA).

172. See id. at 673 n.7.
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government, and does not violate federal law that he should be aware
of.173

The Court was direct in stating that federal contractors do not
share in government’s unqualified immunity from liability.174  How-
ever, the Court did recognize “that government contractors obtain cer-
tain immunity in connection with work they do pursuant to their
contractual undertaking with the United States.”175  Although the
Court found that contractors are not entitled to unqualified immunity,
as is often denoted by derivative sovereign immunity, its reasoning
reflects that a contractor would be able to claim qualified immunity,
better described as derivative immunity.176  In making this distinc-
tion in doctrine, the Court likened the qualified immunity that a gov-
ernmental employee may enjoy under the code section titled the Civil
Action for Deprivation of Rights177 with that of a private service con-
tractor.178  In reaching this conclusion, the Court relied upon Filarsky
where a private attorney was “temporarily retained by the govern-
ment to carry out its work [and was found to be] entitled to seek quali-
fied immunity from suit under [section] 1983.”179  As described
previously in this article, section 1983 involves limiting state govern-
ment officials’ liability via qualified immunity arising out of constitu-
tional violations.180  The Court in Campbell-Ewald Co. adopted the
reasoning of Filarsky and made no distinction between public employ-
ees and contracted private individuals performing a public service
function—at least as it relates to violation of a federal statute or a
constitutional right.  The availability of qualified immunity versus ab-
solute immunity further evidences that derivative immunity is a Biv-
ens action defense for private contractors.

173. See id. at 672 (“When a contractor violates both federal law and the Govern-
ment’s explicit instructions, as here alleged, no ‘derivative immunity’ shields the con-
tractor from suit by persons adversely affected by the violation.”).

174. See id. at 665-66 (“Unlike the United States and its agencies, federal contrac-
tors do not enjoy absolute immunity.”).

175. Brady v. Roosevelt S.S. Co., 317 U.S. 575, 583 (1943).
176. See Campbell-Ewald Co., 136 S. Ct. at 672.  As indicated by the language used

by the Court, what some have mistakenly referred to previously as derivative sovereign
immunity is now best referenced as merely derivative immunity as it concerns private
contractors.  In making this point, the Court criticized Campbell-Edwald Co. for seeking
derivative sovereign immunity and “offer[ing] no authority for the notion that private
persons performing Government work acquire the Government’s embracive immunity.”
Id.

177. 42 U.S.C. § 1983 (1996).
178. See Campbell-Ewald Co., 136 S. Ct. at 673.
179. Filarsky v. Delia, 132 S. Ct. 1657, 1658 (2012) (extending qualified immunity to

a private contractor hired by a municipal government in response to constitutional vio-
lations brought pursuant to 42 U.S.C. § 1983).

180. 42 U.S.C. § 1983 actions have been likened to Bivens actions in the federal con-
text and, thus, their reasoning is reflective.
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Qualified immunity, like absolute immunity, has traditionally
been deemed to mean immunity from suit, and thus, a denial of such
by the trial court at the outset of litigation is immediately appeala-
ble.181  Unlike absolute immunity, “[q]ualified immunity may be over-
come . . . if the defendant knew or should have known that his conduct
violated a right ‘clearly established’ at the time of the episode in
suit.”182  Given that the case on appeal arose from a motion for sum-
mary judgment, the Court in Campbell-Ewald Co. did not directly ad-
dress the question of whether similar cases against contractors for
federal law violations enjoy immunity from suit at the outset of litiga-
tion.  However, in Adkisson v. Jacobs Engineering Group, Inc.,183 the
United States Court of Appeals for the Sixth Circuit concluded that
“Yearsley immunity is not jurisdictional in nature.”184  Although Ad-
kisson preceded Campbell-Ewald Co. by a few months, its reasoning
on this point is instructive.185 Campbell-Ewald Co. made it clear that
this was not a case of derivative sovereign immunity; thus, it may be
difficult to dismiss a case under Campbell-Ewald Co. for subject mat-
ter jurisdiction.  Moreover, a party can remove a matter originally
filed in state court where, as in Campbell-Ewald Co., a contractor has
violated a federal statute or constitutional right.  Further, if a private
contractor seeks derivative immunity from a state tort brought in a
state court, it is unlikely that the contractor would be able to remove
to a federal district court.186

In extending qualified immunity to contractors instead of abso-
lute immunity under the FTCA, there is a question as to whether
there should be some act of discretion, even if such is often assumed,
on the part of the party seeking to avail itself of qualified immu-
nity.187  The Court explained in Westfall v. Erwin,188 that an em-
ployee would enjoy the same protection as the sovereign where the
employee exercises discretionary decision-making, thus protecting the

181. See Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) (“The entitlement is an immu-
nity from suit rather than a mere defense to liability; and like absolute immunity, it is
effectively lost if a case is erroneously permitted to go to trial.”).

182. Campbell-Ewald Co., 136 S. Ct. at 673 (quoting Filarsky, 132 S. Ct. at 1668).
183. 790 F.3d 641 (6th Cir. 2015).
184. Adkisson v. Jacobs Eng’g Grp., Inc., 790 F.3d 641, 645 (6th Cir. 2015), cert.

denied, 136 S. Ct. 980 (2016).
185. Adkisson, 790 F.3d at 647 (“Yearsley immunity is, in our opinion, closer in na-

ture to qualified immunity for private individuals under government contract, which is
an issue to be reviewed on the merits rather than for jurisdiction.”).

186. This would only be applicable if Yearsley and Campbell-Ewald Co. can be ex-
tended to claims other than constitutional torts.

187. See Wyatt v. Cole, 504 U.S. 158, 166 (1992) (identifying the need for a party
claiming qualified immunity to exercise discretionary functions); but see Filarsky, 132 S.
Ct. at 1667 (dismissing Wyatt and not expounding upon the need for a party claiming
qualified immunity to exercise discretion).

188. 484 U.S. 292 (1988).
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decision-making process not the individual.189  The presence of discre-
tionary action has been suggested in the past relating to the applica-
tion of qualified immunity to officials in a Bivens action, but this
element was not addressed by Yearsley or Campbell-Ewald Co.190

Any discretionary act on the part of a contractor would be contrary to
the agency principles introduced in Yearsley and Campbell-Ewald Co.
The Court in Campbell-Ewald Co. did not address whether discretion
was necessary or if discretion was even part of the test.  This makes it
difficult to reconcile the traditional instances from which qualified im-
munity has been extended in the past.  Too much discretion on the
part of a contractor or agent means he is acting without the close di-
rection of and possibly outside the scope of his authority.  In dropping
the requirement of exercising discretion on the part of the party claim-
ing qualified immunity, the Court may have set forth down the path of
creating a common law means of extending qualified immunity to fed-
eral contractors that is distinguishable from the traditional notions of
qualified immunity of government officials.

“Where the Government’s ‘authority to carry out the project was
validly conferred, that is, if what was done was within the constitu-
tional power of Congress . . . there is no liability on the part of the
contractor’ who simply performed as the Government directed.”191

The Court went on to state that “[a] federal contractor who simply
performs as directed by the Government may be shielded from liabil-
ity for injuries caused by its conduct.”192  The Court essentially laid
out the test for derivative immunity according to what was originally
articulated in Yearsley.  A contractor would be able to claim derivative
immunity as long as its authority was validly conferred and the con-
tractor has not “exceeded [its] authority.”193  Thus, Campbell-Ewald
Co. evidences a three part test to determine whether a private third
party contractor would enjoy qualified immunity: 1) Government has
to have the constitutional right to confer authority, 2) Government ac-
tually granted authority to the contractor, and 3) the contractor did
not exceed its authority by complying with Government direction.

189. See Westfall v. Erwin, 484 U.S. 292, 295 (1988) (“The provision of immunity
rests on the view that the threat of liability will make federal officials unduly timid in
carrying out their official duties, and that effective government will be promoted if offi-
cials are freed of the costs of vexatious and often frivolous damages suits.”).

190. See Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (“We therefore hold that
government officials performing discretionary functions generally are shielded from lia-
bility for civil damages insofar as their conduct does not violate clearly established stat-
utory or constitutional rights of which a reasonable person would have known.”).

191. Campbell-Ewald Co., 136 S. Ct. at 665 (citing Yearsley, 309 U.S. at 20–21).
192. Id. at 666.
193. Id.
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This test cannot be met where a contractor has violated federal law or
not followed the government’s explicit instructions.194

It is evident that the Court drew upon multiple doctrines of im-
munity in crafting derivative immunity.  It borrowed qualified immu-
nity from official immunity relating to actions of federal statutory or
constitutional harm, the ability to extend immunity to contractors
under Yearsley and Filarsky, the agency principles of Yearsley, and
justified its decision for the same reasons stated in Boyle under the
government contractor defense.  In the end, Campbell-Ewald Co. has
reaffirmed a common law defense of derivative immunity or Yearsley
immunity.  Derivative immunity may best be described as the defense
available in a Bivens action against a private federal contractor.  This
is a defense that exists separate and distinct from the government
contractor defense of Boyle and that of official immunity. Campbell-
Ewald Co. has shown that derivative immunity is available to private
contractors for claims involving federal statutory or constitutional
harms and for all types of performance contracts as long as authority
exists and the contractor complies with the instructions of government
and federal law.

C. REACH OF DERIVATIVE IMMUNITY

Whether Campbell-Ewald Co. v. Gomez195 reaffirmed or ex-
panded upon Yearsley v. W.A. Ross Construction Co.,196 we have been
left with a clearer understanding of when a federal private contractor
may claim derivative immunity in response to a constitutional tort.
However, post-Yearsley jurisprudence has been left to conjecture.
What follows is a discussion of those conditions that would affect the
reach of derivative immunity specifically, and those circumstances
that could affect a private contractor’s ability to claim immunity
generally.

In Campbell-Ewald Co. and Yearsley, the Court placed no limiting
factors upon the type of contract that is entered into or the type of
claim that can be brought. Neither case involved a state tort action
brought against a government contractor for performance.  Instead,
both addressed situations where a constitutional tort was claimed.  It
is possible that future courts may encounter cases whereby the con-
tractor is sued via a state cause of action and then have to decide
whether derivative immunity is applicable.197  Additionally, both

194. Id. (“When a contractor violates both federal law and the Government’s explicit
instructions, as alleged here, no immunity shields the contractor from suit.”).

195. 136 S. Ct. 663 (2016).
196. 309 U.S. 18 (1940).
197. Actions against federal contractors for common law negligence may constitute

exceeding one’s authority under Yearsley.
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cases involved federal contractors who were performing a service ver-
sus providing a good through a procurement contract.  In theory, de-
rivative immunity could apply in both, contracts for performance or
procurement.  Additionally, Yearsley did not involve a contract with
the military, while Campbell-Ewald Co. did involve a contract with
the Navy.  Likewise, neither opinion mentions this as a distinguishing
facet of finding derivative immunity.  However, if the Court wishes to
limit this common law doctrine in the future, it could, under the same
terms, expand upon the doctrine.

One of issues resulting from Yearsley that remains unaddressed
by Campbell-Ewald Co. concerns how close a relationship must exist
between the contractor and the sovereign or one of its agencies.198  If
one adopts the position that the extension of immunity should follow
common law agency principles, which was similar to the Supreme
Court’s reasoning in Yearsley, then a defined relationship must ex-
ist.199  However, neither Yearsley nor Campbell-Ewald Co. exten-
sively described what kind of relationship is necessary between a
contractor and government.200  In light of Yearsley specifying that a
contractor would still be liable if it exceeds its authority, a common
law agency principle, it stands to reason that a contractor must derive
authority to act.201  However, as indicated above, case law supports
the theory that immunity is determined by the “nature of the function
being performed and not by the office or the position of the particular
employee involved.”202  This grant of authority is most evident in the
existence of an actual contract between the principal/sovereign and
that of the agent/contractor.  However, there is little precedent to
draw upon to suggest an explicit grant of authority in the form of an
actual contract is required.203

198. See Yearsley v. W.A. Ross Const. Co., 309 U.S. 18, 22 (1940) (citing United
States v. Lynah, 188 U.S. 445 (1903) (“The action of the agent is ‘the act of the govern-
ment.’”); Conner v. Quality Coach, Inc., 750 A.2d 823, 830 (Pa. 2000) (“Apparently by
virtue of its reliance upon . . . [agency principles], Yearsley has been read as supporting
an extension of the federal government’s sovereign immunity.”).

199. But see Ackerson v. Bean Dredging LLC, 589 F.3d 196, 204 (5th Cir. 2009)
(“[W]e have never held that Yearsley requires a common-law agency relationship be-
tween the government and a contractor.”).

200. See Ackerson, 589 F.3d at 206 (listing cases where Yearsley was applied, but no
agency analysis was done).

201. See McMahon v. Presidential Airways, Inc., 502 F.3d 1331, 1343 (11th Cir.
2007) (“[T]o make out a claim of derivative sovereign immunity in this circuit, the entity
claiming the immunity must at a bare minimum have been a common law agent of the
government at the time of the conduct underlying the lawsuit.”); Whitaker v. Har-
vell–Kilgore Corp., 418 F.2d 1015 (5th Cir. 1969) (stating an entity claiming derivative
sovereign immunity must be a common law agent).

202. Mangold v. Analytic Servs., Inc., 77 F.3d 1442, 1447 (4th Cir. 1996).
203. See Boyle v. United Techs. Corp., 487 U.S. 500, 512 (1988); United States v.

Small Bus. Admin., 807 F. Supp. 675 (D. Colo. 1992) (noting how a construction subcon-
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The scope of authority that a contractor enjoys should not exceed
the function that it was contracted to perform.204  A contractor ex-
ceeds its authority and cannot claim derivative immunity when the
contractor violates federal law,205 or it deviates from the government’s
“clearly established” instructions.206  The Court held that qualified
immunity would not be available if the defendant contractor “knew or
should have known that his conduct violated a right ‘clearly estab-
lished’ at the time of the episode in suit.”207  Therefore, if Campbell-
Ewald Co. could claim it was not aware of the Telephone Consumer
Protection Act208 (“TCPA”) requirements or the Navy’s instructions,
then it may be able to assert derivative immunity.  This effectively
places the burden upon the contractor to be aware of the law and any
other specifications by government at any time of the contract.  How-
ever, Campbell-Ewald Co. does not directly explain whether a contrac-
tor accused of a state common law tort, like negligence, would
constitute exceeding the scope of the contractor’s authority.209

Private government contractors appear to be able to assert immu-
nity in three contexts.  First, they can assert derivative immunity
when a contractor is providing a service that gives rise to a constitu-
tional tort claim.  Second, they can assert the government contractor
defense as described in Boyle v. United Technologies Corp.,210 where a
contractor has an agreement involving procurement with the military.
Third, and the least transparent, is a possible scenario where the gov-
ernment’s control and influence over the contractor makes both enti-
ties so closely related that the contractor could be viewed as an
instrumentality of government under the Federal Torts Claims Act211

(“FTCA”).
Some argue that extending immunity beyond the original concept

of sovereign immunity is unwise, despite the government interests at

tractor who had a contract with the general contractor, but not the federal government
directly, could not claim it was sovereignly immune).

204. See Butters v. Vance Int’l, Inc., 225 F.3d 462, 466 (4th Cir. 2000) (quoting Man-
gold, 77 F.3d at 4148) (“[C]ourts have extended derivative immunity to private contrac-
tors, ‘particularly in light of the government’s unquestioned need to delegate
governmental functions.’”).

205. Yearsley involved a takings matter pursuant to the Fifth Amendment of the
United States Constitution and Campbell-Ewald Co. concerned the TCPA.

206. Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 673 (2016).
207. Campbell-Ewald Co., 136 S. Ct. at 673.
208. 47 U.S.C. § 227.
209. See Brady v. Roosevelt S.S. Co., 317 U.S. 575, 582 (1943) (“[A]gent’s right of

exoneration or indemnity has not been thought to extend to situations where his liabil-
ity was based on his own fault.”).

210. 487 U.S. 500 (1988).
211. 28 U.S.C. §§ 1346(b), 1402(b), 2401(b), 2671-2680.
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stake.212  Others argue it is necessary to accomplish the ends of gov-
ernment and is a logical continuation of the Court’s prior reasoning.
The fact remains that these forms of derivative immunity exist and
the extent of their scope is increasing.  The Court’s reluctance to give a
more detailed explanation of the parameters of derivative immunity
indicates at least a general inclination or knowledge by the Court that
this doctrine will continuously be expanding.  This is further evi-
denced by the fact that the traditionally liberal Justices, who gener-
ated and joined in the majority opinion, seem in agreement with the
more conservative side of the Court who did not challenge the major-
ity’s reasoning on the issue of derivative immunity.

Few cases since Yearsley mention the defense of derivative immu-
nity as a viable doctrine, until Campbell-Ewald Co.  The circuits have
been divided upon the reach and even existence of derivative immu-
nity until recently.  With the Court’s most recent holding, derivative
immunity is determined to not only exist as a distinct common law
defense, but also have a greater reach than what was traditionally
contemplated.  The same question raised by many in the past re-
mains, is immunity being extended too far?

VI. PHILOSOPHICAL CONSIDERATIONS OF IMMUNITY

The amorphous beginnings and the constant debate that has en-
sued over immunity can be traced to the philosophical underpinnings
of sovereign immunity itself.  Where there is immunity from suit,
there will be injured parties who will not be able to seek redress for
their harms.  Therefore, the citizenry must bear the risk in the func-
tioning of government.213

The law constantly seeks balance.  An example of this measuring
is evident in the general doctrine of sovereign immunity.  Courts must
weigh the interest of an injured party seeking relief with that of the
greater public good often described in many forms: protecting the pub-
lic treasury, ensuring government’s ability to enter into future con-
tracts, etc.  This balance has proven to be precarious and at times

212. See K. Florey, Sovereign Immunity’s Penumbras: Common Law, Accident, and
Policy in the Development of Sovereign Immunity Doctrine, 43 WAKE FOREST L. REV.
765, 767 (2008) (suggesting that sovereign immunity is being extended beyond its tradi-
tional parameters, thus creating a “penumbral” of immunity or a “zone of safety” around
a sovereign).

213. See Edwin M. Borchard, Government Liability in Tort, 34 YALE L.J. 1 (1924)
(“Yet it requires but a slight appreciation of the facts to realize that in Anglo-American
law the individual citizen is left to bear almost all the risks of a defective, negligent,
perverse or erroneous administration of the State’s functions, an unjust burden which is
becoming graver and more frequent as the Government’s activities become more diver-
sified and as we leave to administrative officers in even greater degree the determina-
tion of the legal relations of the individual citizen.”).
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inconsistent given the reasoning the deciding court adopts amongst
the variety of instances immunity has been applied in the past.  How-
ever, this unstable equilibrium that has been preserved as a common
law doctrine teeters even more precariously when immunity is ex-
tended to private entities.

A conversation regarding the extension of immunity begins with
understanding the basic ideologies associated with immunity.  We can
generalize two sides of this discussion.  On one side, there is the inter-
est of the one or the few whose advocates argue that it is an injustice
even if one person cannot seek relief from a wrong not of his own
cause.  On the other side, the interest of government whose advocates
argue that in certain circumstances, the interests of the one or few
must give way to the interests of the many from whom government
represents.  These opposing views are representative of two commonly
recognized philosophies: deontology and consequentialism.  Respec-
tively, both are characterized as broad ethical systems: deontology
suggests the means justify the ends, and consequentialism proposes
that the ends justify the means.

Deontology emphasizes the means that produce an outcome, and
that certain actions are immoral or wrong and therefore should not be
taken.  Deontology presupposes the existence of a universal moral
truth from which all actions should comport.  Consequentialism fo-
cuses upon the outcome of an action, and such should lead to the max-
imization of happiness for the whole.  Consequentialism is premised
upon the idea that actions that lead to an outcome maximizing the
greater good are predictable, and an action should be judged by the
ultimate outcome.  However, it is impossible to predict a consistent
outcome based upon an action, thus making the ends erroneous, and
the only constant is whether the course of action taken is considered
right.

Therefore, reasoning that sovereign immunity is justified to pro-
tect the majority at the cost of the individual or few follows the philos-
ophy of consequentialism, while reasoning that the individual or few
should be able to seek relief from the sovereign is supportive of deon-
tology.  As just described, neither is without drawbacks.  To recognize
the interests of the injured plaintiff may not accomplish the most ap-
propriate outcome of justice or the functioning of the system of govern-
ance in its entirety.  However, denying relief to an injured plaintiff
may not in fact further the validations given to sovereign immunity
and instead act as a means of justifying the otherwise immoral act of
denying recourse to an injured party.

Regardless of the philosophical outlook one adopts, the balance of
an individual’s right to recovery and the more nebulous interests of
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the greater public good is the central issue in determining whether to
extend this immunity to private third parties.  Since the focus of this
Article is narrow and concerns the extension of federal immunity to
private third parties, there is little need to address the common ratio-
nales given for sovereign immunity as a general doctrine—for it has
been a topic well explored by others.  Instead, emphasis is placed upon
exploring the justifications for and against extending immunity to pri-
vate entities and to individual officials from which derivative immu-
nity evolved.

A. JUSTIFICATION FOR CONTRACTOR IMMUNITY

Parties who act in the government’s interest have consistently
been deemed worthy to protect, not out of interest of the decision-
maker, but in order to protect the policy interest of government.  As to
what government interest is furthered has often been articulated in
only a general context.

As it relates to federal employees, Judge Learned Hand reasoned
that it is better to insulate officials from suit for the decisions they
make even if such comes at the cost of an unredressed harm.214  Insu-
lating government employees who are engaged in the public interest
ensures they will not hesitate to perform their duties or suffer “unwar-
ranted timidity” in the performance of their duties.215  Immunizing
these employees encourages talented and qualified candidates to ap-
ply for work in government service.216  Granting immunity to govern-
ment officials early on in litigation further insulates them from the
distractions associated with being involved in a lawsuit.217

Private individuals temporarily engaged in public service have
also been extended immunity under similar, if not generally the same,
theories as full-time employees, in that such private individuals would
be otherwise timid in carrying out the public’s business.218  The Court
reasoned that such protection is necessary to encourage individuals
possessing “specialized knowledge or expertise” to work for govern-
ment.219  Contracted private individuals and business entities aptly

214. See Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949).
215. See Richardson v. McKnight, 521 U.S. 399, 409 (1997).
216. Richardson, 521 U.S. at 408.
217. Filarsky v. Delia, 132 S. Ct. 1657, 1659 (2012).
218. Filarsky, 132 S. Ct. at 1659 (citing Richardson, 521 U.S. at 409) (“[T]he govern-

ment interest in avoiding ‘unwarranted timidity’ on the part of those engaged in the
public’s business—which has been called ‘the most important special government im-
munity-producing concern,’—is equally implicated regardless of whether the individual
sued as a state actor works for the government full-time or on some other basis.”).

219. See id. (“The government, in need of specialized knowledge or expertise, may
look outside its permanent workforce to secure the services of private individuals. But
because those individuals are free to choose other work that would not expose them to
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cite to similar justifications given in matters involving full-time
officials.

Furthermore, the Court has utilized the same rationale for ex-
tending immunity to private contracting entities for procurement and
performance contracts.220  As it relates to the government contractor
defense of Boyle v. United Technologies Corp.,221 the Court empha-
sized that the federal interest of procuring equipment was at stake
and that permitting liability of government contractors would “affect
the terms of Government contracts[.]”222 Boyle specifically states that
it did not rely upon the doctrine of official immunity, but references
such to illustrate “that the liability of independent contractors per-
forming work for the Federal Government, like the liability of federal
officials, is an area of uniquely federal interest.”223  In more general
terms, to accomplish government’s objective of getting work done, pri-
vate contractors should enjoy some immunity.  The Court in Camp-
bell-Ewald Co. v. Gomez224 also relied upon an analysis of private
individuals contracted by government to explain the type of immunity
private contractors would enjoy where such a contractor is sued for
violating federal law.  The Court succinctly stated that, “[q]ualified
immunity reduces the risk that contractors will shy away from gov-
ernment work.”225  This reasoning parallels what the courts have
looked to in the many contexts from which immunity has been ex-
tended previously.

Proponents of extending immunity to private contracting entities
seem to agree that it ultimately protects government itself through
limiting its costs of doing business with third parties and preserves
the willingness of third parties to enter into contracts with govern-
ment.226  This broad justification is rooted in the basic reasoning of
sovereign immunity itself.

liability for government actions, the most talented candidates might decline public en-
gagements if they did not receive the same immunity enjoyed by their public employee
counterparts.”).

220. See Boyle v. United Techs. Corp., 487 U.S. 500, 506 (1988) (“The federal inter-
est justifying this holding surely exists as much in procurement contracts as in perform-
ance contracts; we see no basis for a distinction.”).

221. 487 U.S. 500 (1988).
222. Boyle, 487 U.S. at 507 (“The imposition of liability on Government contractors

will directly affect the terms of Government contracts: either the contractor will decline
to manufacture the design specified by the Government, or it will raise its price.”).

223. Id. at 532 n.1.
224. 136 S. Ct. 663 (2016).
225. Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 673 (2016).
226. See Butters v. Vance Int’l, Inc., 225 F.3d 462, 466 (4th Cir. 2000) (“Imposing

liability on private agents of the government would directly impede the significant gov-
ernmental interest in the completion of its work.”).
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B. POLICY CONSIDERATIONS FOR DERIVATIVE IMMUNITY

Justice Holmes justified sovereign immunity “on the logical and
practical ground that there can be no legal right as against the author-
ity that makes the law on which the right depends.”227  This rationale
shifts a significant burden to the populous regarding risk.  Thus, in
any organized society, which embraces any form of immunity, individ-
ual risk is inevitable.  Much of the same rationale for justifying immu-
nity for the sovereign can be applied to affiliated private entities
performing governmental functions.  However, in doing so, these con-
tractors are avoiding risk themselves and subsequently shifting even
more risk on to the individuals in society.  The risk to the individual
must be weighed with the “public interest in efficient government.”228

For government to be effective, it must delegate certain governmental
functions to the private sector.229  As it relates to contractors, the
United States Court of Appeals for the Fourth Circuit in Mangold v.
Analytic Services Inc.230 stated that the “public interest in efficient
government outweighs the costs of granting such immunity.”231

Therefore, one can argue that it is in the public interest to promote
public sector delegation through the expansion of immunity to con-
tractors of a sovereign.232

Extending immunity to contractors would, in theory, encourage
private sector involvement in bidding on contracts, thereby increasing
competition.  As stated previously, contractors of sovereign entities
who can anticipate being immune from certain actions would be more
cost effective.233  The decrease in potential liability should translate
into lower bids.  Subsequently, without some insulation through im-
munity, a service or product may be unavailable to the government or,
if available, at a higher price point.

Policy dictates that everyone is subject to the law of the land and
liable for his or her individual harm.  Immunity by reason of a close

227. Kawananakoa v. Plyblank, 205 U.S. 349, 353 (1907).
228. Mangold v. Analytic Serv., Inc., 77 F.3d 1442, 1447 (4th Cir. 1996).
229. See Mangold, 77 F.3d at 1448 (noting the “unquestioned need to delegate gov-

ernmental functions.”).
230. 77 F.3d 1442 (1996).
231. Mangold, 77 F.3d at 1447.
232. See John L. Grayson, Derivative Sovereign Immunity: An Idea Whose Time Has

Come For Texas?, CONSTRUCTION LAW JOURNAL, May 22, 2014, http://cbylaw.com/media/
files/Article/666cc668/derivative_sovereign_immunity.pdf.

233. See Conner v. Quality Coach, Inc., 750 A.2d 823, 826 (Pa. 2000) (“ensures that
contractors carrying out the discretionary decisions of the Commonwealth are not un-
justly subject to liability; encourages contractors to participate in the competitive bid-
ding process for government work without inflating their bids for fear of future
litigation; and prevents judicial inquiry into the merits of discretionary political judg-
ments, such as are involved in the funding or procuring of products for use in the per-
formance of government functions.”).
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relationship or contractual relationship with a sovereign is a perver-
sion of common law that limits the rights of the private claimant.
“The withdrawal of the right to sue the agent for his torts would result
at times in a substantial dilution of the rights of claimants.”234  As
indicated previously in this Article, there are instances from which,
unless a claimant can recover from the private contractor, they could
be denied any recovery due to the substitution of government and its
privilege of sovereign immunity.

Extending immunity has the direct impact of denying recovery to
even more plaintiffs.  The burden is shifted to the individual for the
purpose of the greater good.  Therefore, a balance must be made be-
tween the potential harm done to the plaintiff and the interest of the
sovereign to effectuate government.235  The follow-up fear of not limit-
ing the extension of immunity is that it is a slippery slope and eventu-
ally what is currently qualified as being within government’s interest
(i.e. contracting with private entities) could be further extended be-
yond reasonable bounds.  This fear, though not unrealistic, must be
tempered by the current reasoning of the courts and the existing pos-
ture of the theories of immunity.  This is evidenced by the fact that it
took approximately seventy-six years for the Court to expound upon
Yearsley v. W.A. Ross Construction Co.236 in Campbell-Ewald Co.
Moreover, the holding in Campbell is limited to constitutional torts by
contractors.  Courts have continually viewed the overextension of im-
munity with skepticism.

With the Court’s holding in Campbell, the contractor does bear
the burden of following the instructions of government and making
itself aware of federal law.  However, government must be diligent in
giving its instructions and exercising its discretion.  Although the in-
strumentalities and officials enjoy immunity presently, some have
suggested that increased accountability of officials could provide
greater efficiency and a remedy for the injured.

Courts have also reasoned that it is unfair to hold government
immune for acts and not a private party under contract with govern-
ment for the same acts.237  As a matter of equity, why should one
party (contractor) not enjoy the privileges of immunity if its actions

234. Brady v. Roosevelt S.S. Co., 317 U.S. 575, 581 (1943).
235. See Murray v. Northrop Grumman Info. Tech., Inc., 444 F.3d 169, 175 (2d Cir.

2006) (citing Doe v. McMillan, 412 U.S. 306, 320 (1973)) (“[I]mmunity is appropriate
only when ‘the contributions of immunity to effective government . . . outweigh the . . .
harm to individual citizens.’”).

236. 309 U.S. 18 (1940).
237. See Boyle v. United Techs. Corp., 487 U.S. 500, 512 (1988) (“It makes little

sense to insulate the Government against financial liability for the judgment that a
particular feature of military equipment is necessary when the Government produces
the equipment itself, but not when it contracts for the production.”).
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are governed by a principal (government)?  Where a contractor is per-
forming a function the sovereign would otherwise have to perform it-
self, it is unfair to permit the sovereign to claim immunity, but not the
contractor.  Some look to the motivation of contractors.  Contractors
are motivated by profits, which arguably conflicts with the motiva-
tions of a sovereign.  Based upon this conflict of inherent interests, it
is argued that a private entity should not enjoy the same protections
as a sovereign regardless of the greater governmental benefits.

VII. CONCLUSION

Though one may argue derivative immunity is contrary to tradi-
tional notions of justice, it is an apparent necessity for the functioning
of an effective government.  Despite all of the public works govern-
ment is involved in, it cannot, nor should it be expected to do every-
thing without help from the private sector.  If time has taught us
anything, government is not suited for all projects.  Therefore, the sov-
ereign must utilize private contractors to assist in the sovereign’s
work.  In light of the rapid evolution of technology and government’s
ever broadening reliance upon private contractors, the parameters of
third party immunity will continue to be tested.  The Court’s recent
decision in Campbell-Ewald Co. v. Gomez238 confirmed the extension
of immunity to private contractors regarding constitutional tort
claims.  This is merely one of many instances from which immunity
may be extended.  Given the needs of government, it is unlikely to be
the last.

238. 136 S. Ct. 663 (2016).
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GREATHOUSE V. JHS SECURITY, INC.:
THE SECOND CIRCUIT CORRECTLY HELD THAT
INTRACOMPANY COMPLAINTS TO EMPLOYERS

ARE PROTECTED UNDER THE FAIR
LABOR STANDARDS ACT

I. INTRODUCTION

In Kasten v. Saint-Gobain Performance Plastics Corp.1 the United
States Supreme Court cleared up the issue of whether oral com-
plaints, in addition to written complaints, were protected under the
anti-retaliation provision of the Fair Labor Standards Act (“FLSA”) by
ruling in the affirmative.2  Although the facts of Kasten involved an
employee who made an oral complaint directly to his employer Saint-
Gobain, the Supreme Court denied considering the legal question of
intracompany complaint protection because the matter had not been
raised on its own in the certiorari briefs.3  Because the Supreme Court
has never decided whether complaints made to employers are afforded
protection under section 215(a)(3) of the FLSA, lower courts are left to
determine that issue.4  Circuits have split on the issue, but certain
circuits support intracompany complaints under the FLSA.5

The United States Court of Appeals for the Second Circuit had
long denied protection of intracompany complaints.6  With the recent
decision of Greathouse v. JHS Security, Inc.,7 the Second Circuit
changed its position on the matter in deciding that the FLSA anti-
retaliation provision includes oral complaints to employers, as long as

1. 563 U.S. 1 (2011).
2. See Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1, 4 (2011)

[hereinafter Kasten III] (declaring that both oral and written complaints are protected
forms to provide protection under the FLSA anti-retaliation provision).

3. See Kasten III, 563 U.S. at 17 (stating its decision to decide the oral versus
written legal question on its own and declining to consider Saint-Gobain’s alternative
claim as to complaints made to employers versus government agencies).  This Note uses
the phrase “intracompany complaint” to refer to employee complaints to employers, re-
gardless of whether the complaint was in written or oral form. See Minor v. Bostwick
Lab., Inc., 669 F.3d 428, 437-39 (4th Cir. 2012) (discussing intracompany complaints).

4. See Kasten III, 563 U.S. at 17 (determining that oral complaints fall within the
scope of the FLSA provision’s language, yet leaving lower courts to determine whether
the FLSA’s notice requirement is met specifically by intracompany complaints).

5. See Greathouse v. JHS Sec., Inc., 784 F.3d 105, 110 (2d Cir. 2015) [hereinafter
Greathouse II] (discussing the circuit split among the Second Circuit versus the First,
Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, and Eleventh Circuits as to in-
tracompany complaint protection under the FLSA).

6. See generally Lambert v. Genesee Hosp., 10 F.3d 46, 55, 56 (2d Cir. 1993) (bar-
ring Equal Pay Act (“EPA”) protection for employees who merely made informal oral
complaints to a supervisor).

7. 784 F.3d 105 (2d Cir. 2015).
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they are sufficiently clear and detailed for the employer to understand
that the employee is asserting his or her rights under the provision.8

This Note will first state the facts and holding of Greathouse.9
This Note will then provide background of the context surrounding the
Second Circuit’s recent decision in Greathouse, including discussion of
the FLSA, a Second Circuit case abrogated in part by Greathouse, the
decision of Kasten, and the United States Court of Appeals for the
Eighth Circuit’s decision to support intracompany complaints.10  This
Note will argue that the FLSA’s anti-retaliation provision is ambigu-
ous, requiring statutory interpretation.11  Statutory interpretation
demonstrates the FLSA’s remedial purpose as a whole, which requires
the anti-retaliation provision to be read broadly.12  This Note will then
argue that intracompany complaints should be protected as long as
the notice requirement is satisfied, which is a position supported by
administrative agencies, various sister circuits, and commentary in
Kasten.13  Finally, this Note will conclude that the Second Circuit cor-
rectly decided intracompany complaints to employers are protected
under the FLSA.14

II. FACTS AND HOLDING

In Greathouse v. JHS Security, Inc.,15 Darnell Greathouse
brought an action against his former employer, JHS Security, Inc.
(“JHS”) and president and part-owner of JHS, Melvin Wilcox, under
section 215(a)(3) of the Fair Labor Standards Act of 1938 (“FLSA”) for
retaliatory discharge.16  Greathouse held a position as a security
guard at JHS from September 2006 to October 2011.17  During that
time, Greathouse noticed he was being denied full and timely payment
of wages and there were improper payroll deductions on his account.18

8. Greathouse II, 784 F.3d at 117.
9. See infra notes 15-54 and accompanying text.

10. See infra notes 55-144 and accompanying text.
11. See infra notes 160-173 and accompanying text.
12. See infra notes 174-191 and accompanying text.
13. See infra notes 192-210 and accompanying text.
14. See infra notes 180-187 and accompanying text.
15. 784 F.3d 105 (2d Cir. 2015).
16. Greathouse v. JHS Sec., Inc., 784 F.3d 105, 108 (2d Cir. 2015).  The FLSA anti-

retaliation provision states that it is unlawful for any person to do the following:
discharge or in any other manner discriminate against any employee because
such employee has filed any complaint or instituted or caused to be instituted
any proceeding under or related to this [Act], or has testified or is about to
testify in any such proceeding, or has served or is about to serve on any indus-
try committee.

29 U.S.C.A. § 215(a)(3) (West 2012).  The words “filed any complaint” were the subject of
debate in the case. Greathouse II, 784 F.3d at 109.

17. Id. at 108.
18. Id.
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Wilcox frequently assured Greathouse the payments would be forth-
coming, but never followed through on those promises.19  The United
States District Court for the Southern District of New York found Wil-
cox took advantage of Greathouse, as the position was Greathouse’s
first long-term job and real working experience.20  On October 14,
2011, Greathouse finally made an oral complaint to Wilcox about not
receiving wages for months.21  In response, Wilcox stated he would
pay Greathouse whenever he felt like it and then abruptly drew and
pointed a gun at Greathouse.22  Greathouse took that hostile interac-
tion to mean that his employment with JHS was over.23

Thereafter, Greathouse filed a complaint in the district court, al-
leging penalty claims under the FLSA and New York Labor Law
(“NYLL”)24 for missing and improper wage deductions as well as a
claim for retaliatory discharge.25  When neither defendant appeared
nor filed an answer, the clerk of the court entered a certificate of de-
fault against both, and subsequently, the district court ordered default
judgment be entered against the defendants.26  The Magistrate
Judge’s Report and Recommendation (“Report”) granted damages for
Greathouse on a number of his claims, yet, under the precedent of
Lambert v. Genesee Hospital,27 denied damages as to the anti-retalia-
tion claim because Greathouse had merely made a complaint to his
employer.28

Greathouse filed objections to the damage computations, denial of
retaliation damages, and the attorney fee computation of the Report.29

Greathouse’s argument for retaliation damages was based on a com-
parison to Brock v. Casey Truck Sales, Inc.,30 in which the plaintiffs
filed a complaint with the Department of Labor (“DOL”) asserting

19. Id.
20. Greathouse v. JHS Sec., Inc., No. 11 Civ. 7845(PAE)(GWG), 2015 WL 7142850,

at *8 (S.D.N.Y. Nov. 13, 2015) [hereinafter Greathouse III].
21. Greathouse II, 784 F.3d at 108.
22. Id.
23. Id.
24. N.Y. LAB. LAW §§ 1-224 (McKinney 2015); see N.Y. LAB. LAW Ch. § 215(1) (pro-

viding an anti-retaliation provision under NYLL).
25. Greathouse II, 784 F.3d at 108.
26. Greathouse v. JHS Sec., Inc., No. 11 Civ. 7845(PAE)(GWG), 2012 WL 5185591,

at *1 (S.D.N.Y. Oct. 19, 2012) [hereinafter Greathouse I].
27. 10 F.3d 46 (2d Cir. 1993).
28. Greathouse II, 784 F.3d at 108.  The precedent of Lambert barred Equal Pay

Act (“EPA”) protection for employees who merely made informal oral complaints to a
supervisor. Lambert v. Genesee Hosp., 10 F.3d 46, 55, 56 (2d Cir. 1993).  The EPA was
amended and is codified under the FLSA; therefore, anti-retaliation claims for filing
EPA or FLSA complaints fall under section 215(a)(3) of the FLSA. Lambert, 10 F.3d at
55.

29. Greathouse I, 2012 WL 5185591, at *4-6.
30. 839 F.2d 872 (2d Cir. 1988).
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their FLSA rights.31  The plaintiffs in Brock obtained a judgment
against the employer, which subsequently fired them for refusing to
discharge the employer’s obligation to pay the judgment award.32

Greathouse also objected to the denial of retaliation damages under
NYLL, citing law stating that Lambert did not apply to state law re-
taliation claims.33

The United States District Court for the Southern District of New
York adopted the Report with the exception of the amount of liqui-
dated damages and number of workweeks unpaid.34  The district
court determined that Greathouse’s reliance on Brock was unconvinc-
ing because there was no formal complaint filed with a government
agency and no judgment obtained as there had been in Brock.35  Thus,
the district court adopted the recommendation of denial of damages
for the anti-retaliation claim under the reasoning of precedent cited by
the magistrate.36  The court acknowledged that Lambert does not ap-
ply to state law retaliation claims under NYLL, but determined that
because Greathouse did not request damages for the claim, the state
law retaliation claim was ineligible for review as it presented a new
argument.37

Greathouse appealed the district court’s determination as to the
anti-retaliation claims to the United States Court of Appeals for the
Second Circuit.38  On appeal, Greathouse argued that the United
States Supreme Court decision, Kasten v. Saint-Gobain Performance
Plastics Corp.,39 abrogated Lambert such that intracompany com-
plaints are protected under the FLSA anti-retaliation provision.40

Greathouse reasoned that due to Kasten’s ruling, the provision was
open to interpretation and thus open to input from relevant adminis-
trative agencies such as the DOL and the Equal Employment Oppor-

31. Greathouse I, 2012 WL 5185591, at *5 (citing Brock v. Casey Truck Sales, Inc.,
839 F.2d 872, 874-76 (2d Cir. 1988)).

32. Brock v. Casey Truck Sales, Inc., 839 F.2d 872, 874-76 (2d Cir. 1988).
33. Greathouse I, 2012 WL 5185591, at *6 (citing Duarte v. Tri-State Physical Med.

& Rehab., P.C., No. 11 Civ. 3765(NRB), 2012 WL 2847741, at *3 (S.D.N.Y. July 11,
2012)).

34. Id. at *7.  In this decision, the district court’s standard of review in response to
receipt of the Report was one of discretion to accept, reject, or modify the recommenda-
tions on a small or large scale. Id. at *3 (citing 28 U.S.C. § 636(b)(1) (2012)).  If a timely
objection is filed in response in such a case, the standard is to determine whether clear
errors exist on the record, otherwise the standard is to review issues de novo. Id.

35. Id. at *7.
36. Id. at *5.
37. Id. at *6.
38. Greathouse II, 784 F.3d at 109.
39. 563 U.S. 1 (2011).
40. Greathouse II, 784 F.3d at 109.
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tunity Commission (“EEOC”).41  Greathouse further argued that the
Second Circuit abrogated its decision of Lambert in decisions post-
Kasten.42  Greathouse noted that Lambert differed from decisions of
other circuits relating to the interpretation of the FLSA retaliation
provision.43  Finally, Greathouse argued that intracompany com-
plaints serve policy concerns of empowering affected employees in tak-
ing a stand against adverse payroll incidents, thereby limiting a work
culture of non-reporting as well as benefitting the employer in dealing
with complaints before issues escalate into large lawsuits down the
road.44  JHS argued that Kasten did not abrogate Lambert because the
Supreme Court merely considered yet refused to address the validity
of intracompany complaints, thereby casting no doubt on the prece-
dent of the Second Circuit.45

41. Id.; see also Brief for Plaintiff-Appellant at 19-20, Greathouse v. JHS Sec., Inc.,
784 F.3d 105 (2d Cir. 2015) (No. 12-4521), 2013 WL 773311 (arguing the NYLL retalia-
tion claim should have been analyzed by the district court as the heading “Retaliation
Damages” in the findings of fact and conclusions of law referred generally to both NYLL
and FLSA retaliation claims).

42. Brief for Plaintiff-Appellant at 9-11, Greathouse v. JHS Sec., Inc., 784 F.3d 105
(2d Cir. 2015) (No. 12-4521), 2013 WL 773311; see Kuebel v. Black & Decker, 643 F.3d
352, 358 n.3 (2d Cir. 2011) (determining that a district court may use discretion to de-
termine whether a plaintiff can reassert abandoned FLSA retaliation claims due to ab-
rogation of precedent by Kasten); Ji v. Belle World Beauty, Inc., No. 603228/08, 2011
WL 5118170, at *1-2 (N.Y. Sup. Ct. Aug. 22, 2011) (relying on Kuebel to interpret Kas-
ten as having abrogated Lambert, thus allowing employee to bring a claim for retalia-
tion under the FLSA where he made an intracompany complaint); Munguia v. Bhuiyan,
No. CV 2011 3581(JBW)(MDG), 2012 WL 526541, at *3-4 (E.D.N.Y Feb. 16, 2012) (al-
lowing plaintiff to amend a complaint for inclusion of a FLSA retaliation claim, deter-
mining that Kasten may have an impact on whether certain employee-employer
communication constitutes a complaint under the FLSA anti-retaliation provision); Jute
v. Hamilton Sunstrand Corp., 420 F.3d 166, 174 (2d Cir. 2005) (opining “any” to have an
expansive meaning so that the meaning of the Title VII anti-retaliation provision is
given a broad interpretation).  Opposing counsel for defendant employers argued specif-
ically that Kuebel did not suggest the Second Circuit called Lambert into question. Brief
for Defendants-Appellees at 7-8, Greathouse v. JHS Sec., Inc., 784 F.3d 105 (2d Cir.
2015) (No. 12-4521), 2013 WL 2702547; see also Bonovich v. Knights of Columbus, 146
F.3d 57, 61 (2d Cir. 1998) (noting the Second Circuit refused to rely on plaintiff’s “pass-
ing reference” in a prior opinion’s discussion that was not necessary to resolve the case
at hand).

43. Brief for Plaintiff-Appellant at 12-14, Greathouse v. JHS Sec., Inc., 784 F.3d
105  (2d Cir. 2015) (No. 12-4521), 2013 WL 773311.

44. Brief for Plaintiff-Appellant at 16-18, Greathouse v. JHS Sec., Inc., 784 F.3d
105 (2d Cir. 2015) (No. 12-4521), 2013 WL 773311 (citing Mitchell v. Robert De Mario
Jewelry, Inc., 361 U.S. 288, 292 (1960)).  The United States Supreme Court in Mitchell
opined that Congress seeks compliance with the FLSA through employee relayed infor-
mation and complaints as opposed to setting standards through a federal supervision
program or inspection of payrolls. Mitchell v. Robert De Mario Jewelry, Inc., 361 U.S.
288, 292 (1960); see also 29 U.S.C. § 202 (2012) (indicating the intent of Congress behind
the FLSA was to provide minimum labor standards as safeguards for the health, effi-
ciency, and general well-being of employees that fall under the protection of the FLSA
in a way that employment and earning power would not be negatively affected).

45. Brief for Defendants-Appellees at 5-6, Greathouse v. JHS Sec., Inc., 784 F.3d
105 (2d Cir. 2015) (No. 12-4521), 2013 WL 2702547; see United States v. Wilkerson, 361
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The Second Circuit held that the FLSA anti-retaliation provision
includes intracompany complaints, as long as they are sufficiently
clear and detailed so that any employer could understand both (1)
their content and context and (2) that the employee is asserting and
calling for protection of rights under the provision.46  The Second Cir-
cuit determined that the provision’s language, filed any complaint,
could have more than one meaning so as to open the phrase to statu-
tory interpretation.47  This determination was based on the statement
in Kasten that the provision’s language may be open to competing in-
terpretations as well as the statute’s use of the word filed, suggesting
a broad reading under the reasoning of Kasten that any complaint is
not narrow in scope.48  The Second Circuit also based its reasoning on
(1) the statute’s absence of words indicating a formal versus informal
filing or location where the complaint must be filed and (2) the context
within the statute where the phrase ‘instituted any proceeding’ follow-
ing ‘filed any complaint’ would be an extraneous if both meant only
triggering adjudication.49  Based on the analysis that the provision is
ambiguous and implies communication in general, the Second Circuit
looked into the statutory purpose and interpretations by relevant ad-
ministrative bodies.50  The Second Circuit determined intracompany
complaints are supported by the FLSA’s remedial purpose of fostering
protective environments in which employees could make complaints
without fear of economic retaliation.51  Finally, the Second Circuit de-

F.3d 717, 732 (2d Cir. 2004) (stating the Second Circuit is bound by precedent until they
are overruled by an en banc panel of the Second Circuit or by the United States Su-
preme Court); see also Union of Needletrades, Indus. & Textile Emp. v. INS, 336 F.3d
200, 210 (2d Cir. 2003) (recognizing an exception to the rule on binding precedent when
an intervening United States Supreme Court decision casts doubt on prior Second Cir-
cuit decisions).  Defendant employers also argued that although the Supreme Court in
Kasten noted “any complaint” may necessitate a broad interpretation in terms of form of
complaint, the Supreme Court focused more on the word “filed” than the word “com-
plaint” in its analysis. Brief for Defendants-Appellees at 12, Greathouse v. JHS Sec.,
Inc., 784 F.3d 105 (2d Cir. 2015) (No. 12-4521), 2013 WL 2702547.

46. Greathouse II, 784 F.3d at 117.  This holding overruled Lambert requiring com-
plaints be made with government agencies, not employers. Id.

47. Id. at 111-12.  The Second Circuit stated precedent indicating that when a stat-
ute’s plain meaning is clear, it should be enforced accordingly; however, if the statute’s
plain meaning is ambiguous, outside material must be utilized for interpretation. Id.
(quoting United States v. Livecchi, 711 F.3d 345, 351 (2d Cir. 2013); Daniel v. Am. Bd.
of Emergency Med., 428 F.3d 408, 423 (2d Cir. 2005)).  The question of ambiguity is
determined from the statute’s specific language, context of the language, and context of
the entire statute. Greathouse II, 784 F.3d at 111-12 (citing Robinson v. Shell Oil Co.,
519 U.S. 337, 341 (1997)).

48. Greathouse II, 784 F.3d at 111-12.
49. Id. at 112-13.
50. Id. at 113.
51. Id. at 113-14. See Irizarry v. Catsimatidis, 722 F.3d 99, 110 (2d Cir. 2013)

(opining the remedial purpose of the FLSA necessitates a broad interpretation in order
to serve the largest possible impact in the national economy) (citation omitted); see also
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termined that the EEOC and Secretary of Labor approve of intracom-
pany complaints under the FLSA anti-retaliation provision, showing
additional support for a finding that the provision includes intracom-
pany complaints.52  The case was vacated and remanded to the United
States District Court for the Southern District of New York.53  The
district court determined that Greathouse stated a valid claim for re-
taliation under the FLSA.54

III. BACKGROUND

A. THE FAIR LABOR STANDARDS ACT OF 1938 AND ITS ANTI-
RETALIATION PROVISION, 29 U.S.C. § 215(A)(3)

Congress passed the Fair Labor Standards Act of 1938 (“FLSA”)
in the wake of the Great Depression; yet, President Franklin D.
Roosevelt fought for labor standards since 1933, when the United
States Supreme Court invalidated the National Industrial Recovery
Act, which covered wage and hour standards.55  In a fireside talk to
the nation, President Roosevelt listed off a number of what he referred
to as the most important achievements of the Seventy-Fifth Congress
at that time, including the enactment of the FLSA.56  President

Carter v. Dutchess Cmty. Coll., 735 F.2d 8, 12 (2d Cir. 1984) (citing the purpose of FLSA
warrants a broad interpretation to serve a wide national economic impact).  The Second
Circuit noted that intracompany complaints serve the purpose of the FLSA because it
leads to more efficient and effective resolutions of workplace issues. Greathouse II, 784
F.3d at 114.

52. Greathouse II, 784 F.3d at 115.  The EEOC has stated in a document that
FLSA protection from retaliation is afforded to an employee who explicitly or implicitly
communicates directly to the respective employer of perceived rights under the statute.
Id. (citing U.S. EQUAL EMP. OPPORTUNITY COMM’N, COMPLIANCE MANUAL, Section 8: Re-
taliation § 8-II(B)(1) (1998)).  The Second Circuit also noted the EEOC and Secretary of
Labor have consistently maintained the position that the FLSA anti-retaliation provi-
sion protects intracompany complaints. Id. (citing Brief for the Acting Secretary of La-
bor-M. Patricia Smith et al. as Amicus Curiae Supporting Plaintiff-Appellant and
Urging Reversal of the Distric Court at 27, Greathouse v. JHS Sec., Inc., 784 F.3d 105
(2d Cir. 2015) (No. 12-4521), 2013 WL 871205).  The Secretary of Labor is the enforcing
body of the FLSA’s provisions. 29 U.S.C. § 216(c) (2012).  The EEOC is an enforcing
body of the FLSA anti-retaliation provision under its EPA enforcement authority. 5
U.S.C.A App. § 1 REORG. PLAN I 1978 (West 1978). See generally Brief for Amici Curiae
Make the Road New York, Brandworkers International, Restaurant Opportunities
Center of New York, National Employment Law Project, Legal Aid Society, Asian Amer-
ican Legal Defense and Education Fund and Urban Justice Center in Support of Plain-
tiff-Appelant for Reversal at *15, Greathouse v. JHS Sec., Inc., 784 F.3d 105 (2d Cir.
2015) (No. 12-4521-CV), 2013 WL 1927324 (expressing support for intracompany
complaints).

53. Greathouse II, 784 F.3d at 117.
54. Greathouse III, 2015 WL 7142850, at *9.
55. John S. Forsythe, Legislative History of the Fair Labor Standards Act, 6 L. AND

CONTEMP. PROBS. 464, 464 (1939).
56. Address of the President Delivered by Radio from the White House (June 24,

1938), http://www.mhric.org/fdr/chat13.html.
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Roosevelt referred to the FLSA as one of the most far-reaching pro-
grams to benefit workers, which was intended to progress the nation
toward a better standard of living and increased purchasing power.57

The Senate and House of Representatives introduced two very
similar bills to address controlling maximum hours, minimum wages,
child labor, and unorganized labor.58  Throughout drafting, Congress
worked toward putting together an act that had a great deal of flexi-
bility.59  In Mitchell v. Robert DeMario Jewelry, Inc.,60 the Supreme
Court stated that Congress enacted the FLSA mainly to set minimum
labor standards.61  Indeed, in section 202 of the FLSA, Congress de-
clared that the purpose of the statute is to promote the general well-
being of workers in commerce.62  Congress also indicated a purpose of
efficiently correcting or eliminating poor labor conditions in a way
that does not substantially interfere with an employee’s employment
or earning power.63

Section 215(a)(3) of the FLSA, the anti-retaliation provision,
states that it is unlawful for any person to fire or discriminate against
an employee in any manner in response to discovering the employee
has filed any complaint, instituted a proceeding or is the reason a pro-
ceeding has been instituted, participated or will participate in testify-
ing at an instituted proceeding under the FLSA, or served or is
planning to serve as part of an industry committee.64  Under section
203 of the FLSA a person is defined broadly.65  Employer is also de-
fined broadly, but explicitly excludes labor organizations.66  Through-
out the years, the language of section 215(a)(3) has remained the

57. Id.
58. Forsythe, supra note 55, at 466; see generally S. 2475, 75th Cong. (1937) and

H.R. 7200, 75th Cong. (1937) (discussing legislative history).
59. Forsythe, supra note 55, at 466.
60. 361 U.S. 288 (1960).
61. Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S. 288, 292 (1960).
62. See 29 U.S.C. § 202(a) (stating that the purpose of the FLSA is to maintain a

“minimum standard of living necessary for health, efficiency, and general well-being of
workers . . . .”).

63. 29 U.S.C. § 202(b); see also Walling v. Sw. Greyhound Lines, 65 F. Supp. 52, 55
(W.D. Mo. 1946) (determining the FLSA was intended to be interpreted and applied in a
broad manner in line with its remedial and humanitarian purposes and drawing that
reasoning from congressional intent to comprehensively cover employees in interstate
commerce).

64. 29 U.S.C. § 215(a)(3).
65. See 29 U.S.C. § 203(a) (2012) (defining person as an “individual, partnership,

association, corporation, business trust, legal representative, or any organized group of
persons.”).

66. 29 U.S.C. § 203(d) (stating employer is defined to include “any person acting
directly or indirectly in the interest of an employer in relation to an employee and in-
cludes a public agency, but does not include any labor organization (other than when
acting as an employer) or anyone acting in the capacity of officer or agent of such labor
organization.”).
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same.67  The purpose of the anti-retaliation provision was two-fold: (1)
vindicate the rights of affected employees and (2) promote an environ-
ment in which employees may have the empowered confidence to re-
port grievances without the fear of retaliation as a roadblock.68

To establish a prima facie case for anti-retaliation claims under
the FLSA, a plaintiff must show: (1) participation in FLSA protected
activity known to the defendant employer, such as filing a FLSA law-
suit; (2) a damaging employment action against the plaintiff; and (3)
causation between protected activity and the employment action in
question.69  Support for retaliation claims may be through direct evi-
dence or under the McDonnell-Douglas v. Green70 burden-shifting
framework when direct evidence does not exist.71

B. LAMBERT V. GENESEE HOSPITAL: THE UNITED STATES COURT OF

APPEALS FOR THE SECOND CIRCUIT PREVIOUSLY LIMITED FLSA
ANTI-RETALIATION PROTECTION TO WRITTEN COMPLAINTS

FILED WITH A GOVERNMENT AGENCY

In Lambert v. Genesee Hospital,72 the United States Court of Ap-
peals for the Second Circuit concluded that employees’ oral intracom-
pany complaints were not protected by section 206(d) of the Equal Pay
Act of 1963 (“EPA”).73  In Lambert, three employees, Eva Baker, Tami
Foster, and Janine Lambert sued the Genesee Hospital, supervisor
Tod Timmel, and promoted manager Francis Dupre in the United
States District Court for the Western District of New York on retalia-
tion claims under a number of civil rights and employment law stat-

67. See generally 29 U.S.C. § 215 (originally enacted as Act of June 15, 1938, ch.
676, § 15(a)(3), 52 Stat. 1060, 1068) (showing amendments resulted in no change).

68. Saffels v. Rice, 40 F.3d 1546, 1549 (8th Cir. 1994); see also Mitchell, 361 U.S. at
292 (stating that it is common sense that fear of retaliation might cause employees to
accept substandard conditions).

69. Stockdall v. TG Invs., Inc., No. 4:14CV01557ERW, 2016 U.S. Dist. LEXIS
50039, at *21 (E.D. Mo. April 14, 2016) (citing Mullins v. City of New York, 626 F.3d 47,
53 (2d Cir. 2010)); see also Shrable v. Eaton Corp., 695 F.3d 768, 771-72 (8th Cir. 2012)
(utilizing the three-part test to conclude that an employee did not establish a prima
facie case of retaliation under the FLSA).

70. 411 U.S. 792 (1973).
71. See Wood v. SatCom Marketing, LLC, 705 F.3d 823, 828 (8th Cir. 2013) (dis-

cussing the McDonnell Douglas burden-shifting framework); see also Grey v. City of
Oak Grove, 396 F.3d 1031, 1034-35 (8th Cir. 2005) (discussing the McDonnell-Douglas
burden-shifting framework to appellant’s retaliatory discharge claim).

72. 10 F.3d 46 (2d Cir. 1993).
73. Lambert v. Genesee Hosp., 10 F.3d 46, 56 (2d Cir. 1993).  The Equal Pay Act

(“EPA”) was amended and is codified under the FLSA; therefore, anti-retaliation claims
for filing EPA or FLSA complaints fall under section 215(a)(3) of the FLSA. Lambert, 10
F.3d at 55.  This Note defines intracompany complaints as employee complaints,
whether written or oral, to an employer. See Minor v. Bostwick Lab., Inc., 669 F.3d 428,
437-39 (4th Cir. 2012) (discussing intracompany complaints).
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utes.74  Baker and Lambert worked as microfilm clerks in the
Hospital’s Duplicating Services Department, which provided both
printing and microfilm services.75  During the medical leave absence
of Department manager Terri Shiels, supervisor Tod Timmel made a
series of department decisions, including the announcement of an
open charge-person position to current printing employees.76  While
Lambert applied for the position despite her status as a microfilm
clerk, Baker complained to Timmel because the position was open only
to printing employees.77  When Timmel offered the position and corre-
sponding raise to male employee Dupre, Baker and Lambert com-
plained to Timmel and then to employee-affairs department employee
Ron Good that Baker’s claimed qualification as a microfilm charge-
person entitled her to the same salary as Dupre.78  Lambert addition-
ally complained that Timmel chose Dupre for the printing change-per-
son position based on his sex.79

The next year, Shiels died and Timmel chose Dupre to fill the
management position.80  Baker, Lambert, and Foster claimed Dupre’s
promotion was retaliatory in response to the prior unequal pay com-
plaints.81  As to the retaliation and EPA claims, a jury found in favor
of Baker, Lambert, and Foster.82  Following trial, Genesee Hospital,
Timmel, and Dupre moved for judgment notwithstanding the verdict,
and the United States District Court for the Western District of New
York granted the motion and entered judgment in their favor.83

Baker, Lambert, and Foster appealed to the Second Circuit.84

The Second Circuit concluded the district court erred in granting
judgment notwithstanding the verdict on the EPA retaliation claim
because Genesee Hospital, Timmel, and Dupre failed to meet the spec-
ificity requirement for that motion.85  However, the Second Circuit

74. Lambert, 10 F.3d at 50.  The employees asserted claims under Title VII of the
Civil Rights Act of 1964 (“Title VII”), the FLSA, the EPA, and New York State Human
Rights Law. Id.; see N.Y. EXEC. LAW §§ 290-301 (McKinney 2010) (providing human
rights law of New York).

75. Lambert, 10 F.3d at 50.
76. Id. at 50-51.
77. Id. at 51.
78. Id.
79. Id.
80. Id.  The manager position was advertised as requiring five to six years of print-

ing experience, and the court noted how Dupre had eight years of printing experience.
Id.

81. Id.
82. Id. at 51-52.
83. Id. at 52.
84. Id.
85. Id. at 54; see FED. R. CIV. P. 50(a) (stating the procedure requirements for judg-

ment as a matter of law).  In reference to FED. R. CIV. P. 50(a)-(b), the Second Circuit
has stated, “[t]hese two rules read together limit the grounds for judgment n.o.v. to
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dismissed Baker, Lambert, and Foster’s retaliation claim for insuffi-
cient evidence to support a prima facie case of retaliation when they
submitted oral complaints to their supervisor.86  The Second Circuit
surmised that the FLSA anti-retaliation provision’s language was
plain and unambiguous, and thus, deference to statutory interpreta-
tion was not necessary.87  The Second Circuit determined the provi-
sion’s plain meaning limited FLSA anti-retaliation protection only to
employees who filed formal complaints, not complaints merely con-
veyed to a supervisor.88  Therefore, the Second Circuit affirmed judg-
ment for Genesee Hospital, Timmel, and Dupre as to the EPA
retaliation claim.89  Baker, Lambert, and Foster petitioned for writ of
certiorari to the United States Supreme Court.90  The Supreme Court
denied certiorari.91

C. KASTEN V. SAINT-GOBAIN PERFORMANCE PLASTICS CORP.: THE

UNITED STATES SUPREME COURT LIMITED THE SCOPE OF ITS

HOLDING TO FORM OF COMPLAINT ALLOWED, YET SUGGESTED

BROAD IMPLICATIONS OF 29 U.S.C. § 215(A)(3)

In Kasten v. Saint-Gobain Performance Plastics Corp.,92 the
United States Supreme Court concluded that both oral and written
complaints are acceptable forms to activate the anti-retaliation provi-
sion of the FLSA.93  In Kasten, Kevin Kasten sued former employer
Saint-Gobain Performance Plastics Corporation (“Saint-Gobain”) in
the United States District Court for the Western District of Wisconsin
on an anti-retaliation claim.94  Kasten asserted he was fired after
making oral complaints to Saint-Gobain officials about the unlawful
location of timeclocks under the employer’s internal grievance-resolu-
tion procedure.95  In response, Saint-Gobain argued Kasten’s dismis-

those specifically raised in the prior motion for a directed verdict.” Samuels v. Air
Transp. Local 504, 992 F.2d 12, 14 (2d Cir. 1993).

86. Lambert, 10 F.3d at 55-56.
87. Id. at 55.  The Second Circuit noted several sister circuits that had recognized

informal intracompany complaints in determining the opposite view. Id.
88. Id.
89. Id. at 54.
90. Lambert v. Genesee Hosp., 511 U.S. 1052, 1052 (1994).
91. Lambert, 511 U.S. at 1052.
92. 563 U.S. 1 (2011).
93. Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1, 4 (2011).
94. Kasten III, 563 U.S. at 4.  In a related suit, Kasten had sued Saint-Gobain al-

leging unlawful timeclock location in a compensation dispute wherein the United States
District Court for the Western District of Wisconsin held the location of the timeclocks
was in fact a violation of the FLSA. Id. at 5; Kasten v. Saint-Gobain Performance Plas-
tics Corp., 556 F. Supp. 2d 941, 954 (W.D. Wis. 2008).

95. Kasten III, 563 U.S. at 5.  Saint-Gobain’s internal grievance-resolution proce-
dure stated employees had a “responsibility to report . . . suspected violations of . . . any
applicable law of which he or she becomes aware” and Saint-Gobain’s Employee Policy
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sal was due to his lack of clocking in despite repeated warnings to use
the timeclock.96  Saint-Gobain moved for summary judgment, claim-
ing that Kasten’s oral complaint to supervisors was invalid under sec-
tion 215(a)(3) of the FLSA.97  The district court granted summary
judgment in favor of Saint-Gobain, concluding that while informal
complaints were protected, oral complaints to an employer supervisor
were not.98

Kasten appealed to the United States Court of Appeals for the
Seventh Circuit, claiming the district court erred in its interpretation
of the FLSA.99  On appeal, Kasten sought to reverse the conclusion
regarding the validity of oral complaints.100  The Seventh Circuit ana-
lyzed the issue of oral versus written complaints first with an inquiry
into the language of the statute itself, determining from Webster’s
Ninth New Collegiate Dictionary and from natural understanding
that the statute required a writing.101  The Seventh Circuit then com-
pared the language to other analogous statutory language in Title VII
of the Civil Rights Act of 1964 (“Title VII”) and the Age Discrimination
in Employment Act (“ADEA”) showing instances where Congress
chose to use broad language.102  Finally, the Seventh Circuit con-
cluded that although the FLSA called for an expansive interpretation,
the FLSA did not include oral complaints.103  The Seventh Circuit
agreed with the United States District Court for the Western District
of Wisconsin that the provision did not include oral complaints under
its protected activity and affirmed the judgment.104

Kasten then appealed to the United States Supreme Court and
the Supreme Court granted his petition to resolve a split among the
circuits regarding whether oral complaints are protected in addition to

Handbook directed employees to “[c]ontact” their “supervisor[s] immediately” and if nec-
essary “take the issue to the next level of management,” then to the “local Human Re-
sources Manager,” then to “Human Resources.” Id. (citing Petitioner’s Brief at 4-5,
Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011) (No. 09-834),
2010 WL 2481867).  Kasten first made an oral complaint to a shift supervisor, then a
human resources employee, then to a lead operator, and finally to a human resources
manager. Id. at 5-6.

96. Id. at 6.
97. Kasten v. Saint-Gobain Performance Plastics Corp., 619 F. Supp. 2d 608, 610-

11 (W.D. Wis. 2008) [hereinafter Kasten I].
98. Kasten I, 619 F. Supp. 2d at 610, 613.
99. Kasten v. Saint-Gobain Performance Plastics Corp., 570 F.3d 834, 835 (7th Cir.

2009) [hereinafter Kasten II].
100. Kasten II, 570 F.3d at 837.
101. Id. at 837-39.  The court looked at the verb “to file” in determining a writing

was required. Id. at 839.
102. Id. at 840.
103. Id.
104. Id.
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written complaints.105  Kasten claimed the Seventh Circuit erred in
failing to recognize oral complaints under the scope of the anti-retalia-
tion provision.106  Kasten argued that the term filed has many mean-
ings and that the provision’s use of the term encompasses oral
complaints based on its textual context and statutory purposes of en-
couraging internal dispute resolution between employers and employ-
ees, encouraging enforcement of FLSA and EPA violations, and the
practicality of the use of oral complaints.107  As for the textual context
argument, Kasten pointed out that Congress chose to use a broad
modifier, instead of explicitly limiting the language to only written
complaints.108  Kasten finally argued that under Skidmore v. Swift &
Co.,109 deference must be given to the administrative agencies, the
Department of Labor (“DOL”) and the Equal Employment Opportu-
nity Commission (“EEOC”), which support protection of oral com-
plaints, because the term’s meaning is unclear.110

Saint-Gobain countered by arguing the provision does not protect
oral complaints to an employer and the lack of broad language used
compared to other anti-retaliation provisions shows the FLSA’s own
provision is limited in its scope.111  Saint-Gobain also argued that a
rule of lenity applied, under Scheidler v. National Organization for
Women, Inc.,112 because the provision consequences include possible
criminal liability.113  Therefore, favor ought to be given to the defen-

105. Kasten III, 563 U.S. at 6.
106. Id. at 7.
107. See Petitioner’s Brief at 20-31, 46-64, Kasten v. Saint-Gobain Performance

Plastics Corp., 563 U.S. 1 (2011) (No. 09-834), 2010 WL 2481867 (discussing the legal
basis for Kasten’s appeal).

108. Petitioner’s Brief at 32, Kasten v. Saint-Gobain Performance Plastics Corp.,
563 U.S. 1 (2011) (No. 09-834), 2010 WL 2481867.  Kasten noted that Congress used the
word “any” to modify “complaint.” Id.

109. 323 U.S. 134 (1944).
110. Petitioner’s Brief at 64-66, Kasten v. Saint-Gobain Performance Plastics Corp.,

563 U.S. 1 (2011) (No. 09-834), 2010 WL 2481867 (quoting Skidmore v. Swift & Co., 323
U.S. 134, 139-40 (1994)).  The court in Skidmore stated that deference is given to the
administrative agency to interpret and enforce the Act as long as the interpretation is
reasonable and consistently enforced. Skidmore, 323 U.S. at 139-40.  Kasten stated the
DOL and EEOC have supported oral complaints under the FLSA anti-retaliation provi-
sion since at least 1961 and argued that, therefore, the agencies’ interpretations were
fair and considered, as well as reasoned and consistent. Petitioner’s Brief at 65, Kasten
v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011) (No. 09-834), 2010 WL
2481867.

111. Brief for Respondent at 11-12, Kasten v. Saint-Gobain Performance Plastics
Corp., 563 U.S. 1 (2011) (No. 09-834), 2010 WL 3251632.

112. 537 U.S. 393 (2003).
113. Brief for Respondent at 40, Kasten v. Saint-Gobain Performance Plastics Corp.,

563 U.S. 1 (2011) (No. 09-834), 2010 WL 3251632 (quoting Scheidler v. Nat’l Org. for
Women, Inc., 537 U.S. 393, 408 (2003)) (internal citations omitted).  Section 216(a) of
the FLSA states potential criminal liability for “[a]ny person who willfully violates any
of the provisions of section 215.” Id. at 39-40. But see Reply Brief for Petitioner at 22-23,
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dant in cases of ambiguity.114  Saint-Gobain argued that Kasten’s pol-
icy arguments were irrelevant due to their grounds of assuming
written complaints to an employer are protected or that written com-
plaints to an agency would be unprotected.115  Finally, Saint-Gobain
asserted that the administrative agencies were not entitled to defer-
ence because no ambiguity existed after applying statutory
construction.116

The Supreme Court concluded that oral complaints fall within the
scope of the provision’s language, yet stated that lower courts would
be left to decide whether the FLSA’s notice requirement is met by
complaints to employers.117  First, the Supreme Court detailed: (1) the
word filed could contemplate either a writing or an oral statement
under different dictionary definitions;  (2) the usage of the word in the
oral statement meaning was commonly used by legislators, adminis-
trators, and judges; (3) federal agency regulations sometimes permit-
ted oral claims, grievances, motions, or appeals to be filed; and (4)
judicial usage showed oral filings were understood at the time of the
anti-retaliation provision’s passing.118  The Supreme Court deter-
mined that comparing the provision to other anti-retaliation provi-
sions led to no answer due to the different language employed by each
provision.119  The Supreme Court concluded textual study on its own
was not enough to resolve the issue of the case; thus, it looked into
other means of statutory interpretation.120

The Supreme Court determined that Congress intended the anti-
retaliation provision to cover both oral and written complaints based

Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011) (No. 09-834),
2010 WL 3594711 (arguing that the rule of lenity did not require a narrow interpreta-
tion of the provision and would upset the FLSA’s history of construing its protections
liberally in employees’ favor).

114. Brief for Respondent at 40, Kasten v. Saint-Gobain Performance Plastics Corp.,
563 U.S. 1 (2011) (No. 09-834), 2010 WL 3251632.

115. Brief for Respondent at 13, Kasten v. Saint-Gobain Performance Plastics Corp.,
563 U.S. 1 (2011) (No. 09-834), 2010 WL 3251632.

116. Id. at 13-14.
117. Kasten III, 563 U.S. at 17.  Oral complaints fall within the scope of the lan-

guage “filed any complaint.” Id.
118. Id. at 7-9.  The Supreme Court agreed with Kasten, stating that although fil-

ings often indicate a writing format, Kasten’s argument that the context of the word in
the provision next to the words “any complaint” suggested a broader interpretation,
which includes oral complaints. Id. at 9-10.

119. Id. at 10-11.  The Supreme Court stated:
[U]se of broader language elsewhere may mean (1) that Congress wanted to
limit the scope of the phrase before us to writings, or (2) that Congress did not
believe the different phraseology made a significant difference in this respect.
The language alone does not tell us whether Congress, if intending to protect
orally expressed grievances elsewhere, did or did not intend to leave those oral
grievances unprotected here.

Id. at 11.
120. Id.
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on the FLSA’s objectives, illiteracy rates of protected workers at the
time of the FLSA’s enactment, and the necessary flexibility for the
government in enforcing the FLSA.121  The Supreme Court acknowl-
edged that the FLSA also aims to protect fair notice to employers
when an employee is making a complaint, pointing out that a com-
plaint, oral or written, must meet a level of formality to be clear and
detailed so that a reasonable employer is aware of the matter and na-
ture of the claim.122  The Supreme Court also took into account the
longstanding positions of the DOL and EEOC in their support of oral
complaints.123  The Court determined that the agencies’ views re-
flected careful consideration, which added support for the permission
of oral complaints.124  Finally, although the Supreme Court agreed
with Saint-Gobain that violators of the provision are subject to crimi-
nal sanctions under section 216(a) of the FLSA, the Supreme Court
determined that applying the rule of lenity was not appropriate in the
instant case because statutory interpretation led the Court to resolve
ambiguity.125  The Supreme Court vacated the Seventh Circuit’s judg-
ment and remanded the case.126

121. Id. at 11-12.  When making the point about needed government flexibility to
enforce the FLSA, the Supreme Court made the following comment about limiting the
scope of the provision to filing only written complaints: “insofar as the antiretaliation
provision covers complaints made to employers (a matter we need not decide . . . ), it
would discourage the use of desirable informal workplace grievance procedures to se-
cure compliance with the Act.” Id. at 13.

122. Id. at 13-14; see, e.g., Montgomery v. Havner, 700 F.3d 1146, 1149 (8th Cir.
2012) (following the Supreme Court’s stated standard of notice).  Saint-Gobain
prompted the Supreme Court to address whether or not oral complaints fulfill the
FLSA’s objective of formality and fair notice to employers, arguing that if oral com-
plaints were permitted, employers would not be able to grasp whether a disgruntled
employee is letting off steam or making a formal complaint; the Supreme Court agreed
that formality and notice are required, but determined that either written or oral com-
plaints could meet the standard requiring complaints to be clear and detailed. Kasten
III, 563 U.S. at 13-14.

123. See Kasten III, 563 U.S. at 15-16 (citing numerous briefs in which the DOL and
EEOC have stated their interpretations of the words “filed any complaint” in the FLSA
anti-retaliation provision to include oral complaints and noting the DOL’s creation of a
hotline to receive oral complaints and the EEOC’s stated view in its Compliance
Manual).

124. Id.
125. Id. at 16.
126. Id. at 17.
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D. BRENNAN V. MAXEY’S YAMAHA, INC.: THE UNITED STATES COURT

OF APPEALS FOR THE EIGHTH CIRCUIT RECOGNIZES

INTRACOMPANY COMPLAINTS WITHIN THE SCOPE

OF 29 U.S.C § 215(A)(3)

In Brennan v. Maxey’s Yamaha, Inc.,127 the United States Court
of Appeals for the Eighth Circuit determined that an employee’s com-
plaint made to her employer was an act protected from retaliation
under section 215(a)(3) of the FLSA, even if other grounds for dis-
charge existed.128  The Secretary of Labor at the time brought the suit
against Maxey’s Yamaha, Inc. (“Maxey’s”) for multiple claims under
the FLSA, specifically alleging claims of failure to pay minimum wage
and overtime compensation, retaliatory discharge, inadequate record
keeping, and falsified receipt filings.129

In 1972, a DOL investigation of Maxey’s, turning up maximum
hour and minimum wage violations as to nine of Maxey’s employees,
prompted Maxey’s to pay those employees the due back wages in addi-
tion to regularly scheduled paychecks.130  However, in an effort to cre-
ate a type of loan agreement, Maxey’s asked five of the nine employees
to endorse their back wage checks to the company and to sign wage
receipt forms.131  None of those five workers received or retained their
back wages until Maxey’s followed through in the agreement and re-
paid the sums later.132  One employee, Holman, learned of the check
endorsement plan and believed this scheme to be a violation of the

127. 513 F.2d 179 (8th Cir. 1975).
128. Brennan v. Maxey’s Yamaha, Inc., 513 F.2d 179, 181 (8th Cir. 1975) [hereinaf-

ter Brennan II]; see also Minor v. Bostwick Lab., Inc., 669 F.3d 428, 432 (4th Cir. 2012)
(holding that intracompany complaints are protected activity under section 215(a)(3) of
the FLSA in light of the FLSA’s remedial purpose); Hagan v. Echostar Satellite, LLC,
529 F.3d 617, 628 (5th Cir. 2008) (adopting the interpretation of section 215(a)(3) of the
FLSA that allows intracompany complaints); Lambert v. Ackerley, 180 F.3d 997, 1001
(9th Cir. 1999) (holding that complaints made to employers are protected activity under
the FLSA anti-retaliation provision); Valerio v. Putnam Assocs., Inc., 173 F.3d 35, 44
(1st Cir. 1999) (holding that intracompany complaints are protected under the FLSA
anti-retaliation provision); Love v. RE/MAX of Am., Inc., 738 F.2d 383, 387 (10th Cir.
1984) (determining that section 215(a)(3) of the FLSA protects the unofficial assertion of
rights by making complaints on the job); Brock v. Richardson, 812 F.2d 121, 125 (3d Cir.
1987) (concluding that an employee complaint is protected under the FLSA anti-retalia-
tion provision); E.E.O.C. v. White and Son Enter., 881 F.2d 1006, 1011 (11th Cir. 1989)
(concluding that an unofficial complaint to an employer is protected activity under sec-
tion 215(a)(3) of the FLSA); E.E.O.C. v. Romeo Cmty. Sch., 976 F.2d 985, 989 (6th Cir.
1992) (assuming that intracompany complaints are protected under the FLSA anti-re-
taliation provision).

129. Brennan v. Maxey’s Yamaha, Inc., No. 73-0-103, 1974 WL 1283, at *1 (D. Neb.
March 13, 1974) [hereinafter Brennan I].

130. Brennan II, 513 F.2d at 180.
131. Id.
132. Id.
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FLSA.133  Holman first complained to the company president, Mc-
Bride, and the bookkeeper immediately upon overhearing the plan
and refused to sign the checks.134  Holman finally signed the checks
only after McBride threatened to fire her if she refused; however, Mc-
Bride discharged her anyway, allegedly in relation to Holman’s uncon-
trollable upset behavior after the incident.135

The United States District Court for the District of Nebraska de-
termined that Holman mistakenly believed an unlawful scheme ex-
isted and that the reason for her discharge was due to a series of
outbursts by Holman on the job, not as an act of retaliation by
Maxey’s.136  The district court therefore denied Holman relief.137  On
appeal to the Eighth Circuit, the Secretary of Labor argued Holman’s
discharge invoked protection under the FLSA anti-retaliation provi-
sion because it was prompted by her complaint to employer McBride
that her FLSA rights were being violated.138  Maxey’s again advanced
the argument that Holman was fired instead for hysterical conduct
and poor job performance.139

The Eighth Circuit acknowledged that although Maxey’s scheme
was not unlawful, Holman believed it to be a violation of the FLSA
and that, in turn, caused her outbursts.140  The Eighth Circuit stated
that when the immediate cause or motivating factor for an employee’s
discharge is assertion of rights protected under a statute, the result is
a discriminatory discharge under section 215(a)(3) of the FLSA re-
gardless of whether there are other grounds for discharge.141  The
Eighth Circuit decided Holman’s insistence on receiving owed wages
under her reasonable belief that she was asserting her statutory
rights was grounds for protection and determined that the discrimina-
tion did affect Holman’s discharge.142  According to the Eighth Cir-
cuit, Holman’s interpretation that the check endorsement plan was
unlawful under the FLSA was reasonable because she was given no
choice in the situation and her negative behavior following the situa-
tion was used against her as reason for discharge.143  The Eighth Cir-
cuit therefore reversed the district court’s judgment as to Holman’s

133. Id. at 180-81.  Holman first overheard the scheme when the company presi-
dent, Quinton McBride, told the bookkeeper about the plan. Id.

134. Id. at 181-82.
135. Id. at 182.
136. Brennan I, 1974 WL 1283, at *7.
137. Id.
138. Brennan II, 513 F.2d at 180.
139. Id. at 181.
140. Id. at 181-82.
141. Id. (citing Goldberg v. Bama Mfg. Corp., 302 F.2d 152, 155 (5th Cir. 1962);

Mitchell v. Goodyear Tire & Rubber Co., 278 F.2d 562, 565 (8th Cir. 1960)).
142. Id. at 181, 183.
143. Id. at 183.
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retaliation claim and ordered compensation due to Holman for lost
wages as a result of the discriminatory discharge.144

IV. ANALYSIS

In Greathouse v. JHS Security, Inc.,145 the United States Court of
Appeals for the Second Circuit decided that under the anti-retaliation
provision of the Fair Labor Standards Act of 1938 (“FLSA”), oral com-
plaints communicated to employers, also known as intracompany com-
plaints, are protected so long as they are sufficiently clear, detailed,
and would call any employer’s attention to the fact that the employee
is asserting his or her rights under the provision.146  While working as
a security guard at JHS Security, Inc. (“JHS”), Darnell Greathouse
realized he was falling victim to wage violations and improper payroll
deductions.147  In response to Greathouse’s oral intracompany com-
plaint, his boss stated that he would pay Greathouse whenever he felt
like it and then drew a gun on him, at which point Greathouse under-
stood his employment with JHS was over.148  Greathouse filed a com-
plaint with the United States District Court for the Southern District
of New York, alleging penalty claims under the FLSA and New York
Labor Law (“NYLL”)149 for missing and improper wage deductions as
well as a claim for retaliatory discharge.150  The district court declined
to award Greathouse damages for the anti-retaliation claim under the
precedent of Lambert v. Genesee Hospital151 because Greathouse had
merely communicated an oral complaint to his employer.152  On ap-
peal, the Second Circuit concluded that the anti-retaliation provision
includes oral complaints communicated to employers based on the pro-
vision’s ambiguous meaning and language.153  The Second Circuit was
guided by both the precedent established in Kasten v. Saint-Gobain
Performance Plastics Corp.,154 which upheld oral complaints as pro-
tected under the FLSA, and the administrative support for intracom-
pany complaints from the Equal Employment Opportunity

144. Id. at 184.
145. 784 F.3d 105 (2d Cir. 2015).
146. Greathouse v. JHS Sec., Inc., 784 F.3d 105, 117 (2d Cir. 2015).
147. Greathouse II, 784 F.3d at 108.
148. Greathouse v. JHS Sec., Inc., No. 11 Civ. 7845(PAE)(GWG), 2012 WL 3871523,

at *2 (S.D.N.Y. Sept. 7, 2012).
149. N.Y. LAB. LAW §§ 1-224 (McKinney 2015); see N.Y. LAB. LAW § 215(1) (codifying

the anti-retaliation provision under New York Labor Laws).
150. Greathouse II, 784 F.3d at 108.
151. 10 F.3d 46 (2d Cir. 1993).
152. Greathouse II, 784 F.3d at 108; see also Lambert v. Genesee Hosp., 10 F.3d 46,

55, 56 (2d Cir. 1993) (failing to recognize oral complaints as protected under precedent
at the time).

153. Greathouse II, 784 F.3d at 112, 117.
154. 563 U.S. 1 (2011).
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Commission (“EEOC”) and the Department of Labor (“DOL”).155  The
Second Circuit vacated and remanded the case.156

First this Analysis will argue that the FLSA anti-retaliation pro-
vision is ambiguous and, therefore, requires statutory interpretation
to understand its meaning.157  Next this Analysis will argue that the
remedial purpose of the FLSA requires a broad interpretation, which
is supported by the EEOC and DOL.158  Finally, this Analysis will ar-
gue that further support for intracompany complaints may be drawn
from various courts’ interpretations of Kasten, and also by the fact
that several sister circuits have previously approved of such
complaints.159

A. THE FLSA PROVISION IS AMBIGUOUS AND, THUS, REQUIRES

STATUTORY INTERPRETATION

In Greathouse v. JHS Security, Inc.,160 the United States Court of
Appeals for the Second Circuit correctly determined that the FLSA
anti-retaliation provision, section 215(a)(3), is ambiguous, thereby re-
quiring statutory interpretation.161  The first step in analyzing a stat-
ute is to determine whether its meaning can be understood from the
face of the statute itself, otherwise known as the statute’s plain mean-
ing.162  The focus is on the phraseology, yet certain words are more
important to understanding the issue of whether the provision in-
cludes intracompany complaints because those certain words fail to
specify the location and recipient of the filing.163  A broad interpreta-

155. Greathouse II, 784 F.3d at 111, 117.
156. Id. at 117.
157. See infra notes 160-173 and accompanying text.
158. See infra notes 174-191 and accompanying text.
159. See infra notes 192-210 and accompanying text.  This Note defines intracom-

pany complaints as employee complaints, whether written or oral, to an employer. See
Minor v. Bostwick Lab., Inc., 669 F.3d 428, 437-39 (4th Cir. 2012) (discussing intracom-
pany complaints).

160. 784 F.3d 105 (2d Cir. 2015).
161. Compare Greathouse v. JHS Sec., Inc., 784 F.3d 105, 113 (2d Cir. 2015) (con-

cluding § 215(a)(3) is ambiguous), with Kasten v. Saint-Gobain Performance Plastics
Corp., 563 U.S. 1, 10 (2011) (concluding that § 215(a)(3)’s language, “filed any com-
plaint,” is ambiguous, stating “the three-word phrase, taken by itself, cannot answer the
interpretive question.”).  The language at issue in Greathouse was “filed any complaint.”
Greathouse II, 784 F.3d at 113.

162. See id. at 111 (discussing the first step in deciding whether statutory interpre-
tation is necessary).

163. Compare Minor v. Bostwick Lab., Inc., 669 F.3d 428, 435 (4th Cir. 2012) (ana-
lyzing the meaning of the words “any complaint” from the FLSA anti-retaliation provi-
sion stating, “[i]ncluding the word “filed” in our consideration does not provide us with
further guidance as to whether the plain meaning of the provision covers intracompany
complaints, given that the ordinary meaning of “filed” has no connection to where or
with whom the act of filing is done.”), with Lambert v. Genesee Hosp., 10 F.3d 46, 55 (2d
Cir. 1993) (failing to conduct statutory interpretation on the anti-retaliation provision).
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tion of the statute that includes both formal and intracompany com-
plaints could be potentially perceived as allowing for unlimited types
of complaints to be brought under the FLSA; however, the United
States Supreme Court’s conclusion in Kasten v. Saint-Gobain Perform-
ance Plastics Corp.164 indicated otherwise.165  The Court in Kasten
provided explicit limits on complaints brought under the FLSA, re-
quiring oral complaints to be sufficiently clear and to fulfill a notice
requirement to receive protection.166

As the United States Court of Appeals for the First Circuit noted
in Valerio v. Putnam Associates, Inc.,167 the word complaint is ambig-
uous in and of itself as the dictionary defines it as either an expression
of protest, or more strictly, as a formal allegation made to a court or
officer.168  Also persuasive of ambiguity is the fact that Congress did
not include limiting language indicating the location where employees
must file complaints, thereby leaving open the possibility that the def-
inition of complaint could encompass a broad meaning.169  In Kasten,
the Supreme Court analyzed the plain meaning of the word filed to
conclude that the provision as a whole was ambiguous.170  In doing so,
the Supreme Court noted that certain words suggested a broad inter-
pretation that would include oral complaints even if the word filed
alone suggested a narrow interpretation.171  This leads to the conclu-
sion that the provision as a whole is broad, yet still ambiguous.172

164. 563 U.S. 1 (2011).
165. See Minor, 669 F.3d at 435 (determining that while the plain meaning of “any

complaint” includes no limiting factor, the phrase under Kasten does include a limiting
principle).

166. See id. (quoting Kasten III, 563 U.S. at 13-14) (concluding § 215(a)(3) is ambig-
uous in light of Kasten).

167. 173 F.3d 35 (1st Cir. 1999).
168. Valerio v. Putnam Assocs., Inc., 173 F.3d 35, 41 (1st Cir. 1999) (quoting, Com-

plaint, WEBSTER’S THIRD NEW INT’L DICTIONARY 464 (1971)).
169. Compare 29 U.S.C.A. § 215(a)(3) (protecting “any person” who has “filed any

complaint”) (emphasis added), with Minor, 669 F.3d at 435 (stating that the plain mean-
ing of the FLSA anti-retaliation provision’s phrase does not include a limiting factor,
but noting Kasten recognized the need in adding a notice requirement and thus conclud-
ing the provision was ambiguous as to intracompany complaint coverage), and Clean
Harbors Environ. Serv., Inc. v. Herman, 146 F.3d 12, 19 n.7 (1st Cir. 1998) (opining that
the use of the phrase “filed a complaint or begun a proceeding” is ambiguous because of
the lack of language indicating a location where the complaint must be filed).

170. Kasten III, 563 U.S. at 11.
171. Id. at 7-10.
172. Compare Lambert, 10 F.3d at 55 (surmising the provision’s phrase could be

understood through plain meaning alone), with Kasten III, 563 U.S. at 10 (stating that
the three-word phrase alone could not answer a question of whether oral or written
complaints were permissive under the FLSA anti-retaliation provision), and Minor, 669
F.3d at 435 (concluding that the FLSA anti-retaliation provision’s language, “filed any
complaint,” is ambiguous taken as a whole), and Valerio, 173 F.3d at 42 (concluding
that the FLSA anti-retaliation provision is not restricted to “legal” complaints when the
meaning of the word “complaint” is ambiguous).
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Therefore, the Second Circuit in Greathouse correctly determined the
FLSA anti-retaliation provision’s language is variable in meaning and
ambiguous.173

B. THE REMEDIAL PURPOSE OF THE FLSA AND ADMINISTRATIVE

AGENCY VIEWS REQUIRE A BROAD INTERPRETATION OF THE FLSA
ANTI-RETALIATION PROVISION THAT ALLOWS INTRACOMPANY

COMPLAINTS TO EMPLOYERS

In Greathouse v. JHS Security, Inc.,174 the United States Court of
Appeals for the Second Circuit correctly determined that statutory in-
terpretation of the FLSA anti-retaliation provision encompasses in-
tracompany complaints based on the FLSA’s purpose and
administrative agency support.175  In order to resolve a statute’s am-
biguity, statutory interpretation is necessary.176  As evidenced by con-
gressional intent in section 202 of the FLSA and the coverage of many
provisions of the legislation itself, Congress intended the FLSA to pro-
tect and serve workers in interstate commerce.177  The FLSA was en-
acted both to vindicate the rights of indignant employees as well as to

173. Compare Greathouse II, 748 F.3d at 113 (concluding the FLSA anti-retaliation
provision’s language, “filed any complaint,” is ambiguous in light of competing interpre-
tations), with Kasten III, 563 U.S. at 10 (discussing how “filed any complaint” in
§ 215(a)(3) could not be deciphered through plain meaning), and Minor, 669 F.3d at 435
(stating that as to the issue of whether intracompany complaints are protected by
§ 215(a)(3), “filed any complaint” is ambiguous), and Valerio, 173 F.3d at 42 (concluding
that the FLSA anti-retaliation provision’s language is ambiguous).

174. 784 F.3d 105 (2d Cir. 2015).
175. Compare Greathouse v. JHS Sec., Inc., 784 F.3d 105, 114-15 (2d Cir. 2015)

(finding the protective purpose of the FLSA and the consistent longstanding adminis-
trative agency views support intracompany complaint protection under the FLSA anti-
retaliation provision), with Kasten v. Saint-Gobain Performance Plastics Corp., 563
U.S. 1, 11-12, 14-15 (2011) (analyzing the FLSA’s basic objectives and deferring to ad-
ministrative agency views on FLSA anti-retaliation coverage).

176. Greathouse II, 748 F.3d at 111.
177. Compare 29 U.S.C. § 202 (stating that the purpose of the FLSA is to maintain a

“minimum standard of living necessary for health, efficiency, and general well-being of
workers” and that it was “to correct and as rapidly as practicable to eliminate” detri-
mental labor conditions “without substantially curtailing employment or earning
power.”), and 29 U.S.C. § 206 (2012) (setting minimum wage standards for employees
covered under the FLSA), and 29 U.S.C. § 207 (2012) (setting maximum hour standards
for employees covered under the FLSA), and 29 U.S.C. § 212 (2012) (setting child labor
provisions), and 29 U.S.C. § 215 (making the following unlawful: (1) taking action in
commerce in relation to goods that were produced where an “employee was employed in
violation” of sections 206, 207, or 214 of the FLSA; (2) employers violating sections 206,
207, or 214 of the FSLA; (3) employers engaging in retaliatory discharge for employees
filing any complaint, instituting or testifying in a proceeding, or serving on an industry
committee; (4) violating section 212 of the FLSA; (5) violating section 211(c)-(d)), and 29
U.S.C. § 216 (establishing penalties for violations, including criminal liability for viola-
tors of section 215 of the FLSA), with Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S.
288, 292 (1960) (stating that Congress enacted the FLSA mainly to set minimum labor
standards).
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promote a work environment where all employees are empowered to
report grievances without fear of retaliation.178  The United States
Supreme Court echoed the spirit of the intent laid out by Congress,
stating that the FLSA is remedial and humanitarian in nature such
that only a broad interpretation of the legislation suffices.179  More
recently, the Supreme Court in Kasten v. Saint-Gobain Performance
Plastics Corp.180 put that statement into practice by employing a
broad interpretation of section 215(a)(3) of the FLSA in concluding
that both oral and written complaints are protected under the provi-
sion.181 Greathouse’s extension of Kasten applying a broad interpreta-
tion of the anti-retaliation provision, in order to fulfill the remedial
purpose of the FLSA, supports coverage of intracompany
complaints.182

178. See Saffels v. Rice, 40 F.3d 1546, 1549 (8th Cir. 1994) (explaining the purpose
of the FLSA); see also Mitchell, 361 U.S. at 292 (stating that it is common sense that
fear of retaliation might cause employees to accept substandard conditions).

179. See Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 597
(1944) (stating the FLSA provisions “are remedial and humanitarian in purpose” so the
FLSA “must not be interpreted or applied in a narrow, grudging manner.”), superseded
by statute on other grounds, Portal-to-Portal Act of 1947, Pub. L. No. 80-49, 61 Stat. 84,
as recognized in IBP, Inc. v. Alvarez, 546 U.S. 21, 25-26 (2005).

180. 563 U.S. 1 (2011).
181. Compare Kasten III, 563 U.S. at 4, 11 (expressing the idea that a limited inter-

pretation of the anti-retaliation provision of the FLSA would undermine the FLSA’s
basic objectives), and U.S. DEP’T OF LABOR, WAGE AND HOUR DIVISION, FACT SHEET

#77A: PROHIBITING RETALIATION UNDER THE FAIR LABOR STANDARDS ACT (FLSA) (Dec.
2011), https://www.dol.gov/whd/regs/compliance/whdfs77a.pdf (indicating that coverage
of the anti-retaliation provision is broad in that it applies to all employees, regardless of
whether the employee’s work and the employer are covered by the FLSA or not), with
Tennessee Coal, 321 U.S. at 597 (stating that the Congressional intent behind the FLSA
was remedial and humanitarian in nature such that its provisions should be applied
broadly), superseded by statute on other grounds, Portal-to-Portal Act of 1947, Pub. L.
No. 80-49, 61 Stat. 84, as recognized in IBP, Inc. v. Alvarez, 546 U.S. 21, 25-26 (2005).

182. Compare Greathouse II, 784 F.3d at 115 (construing the phrase “filed any com-
plaint” to encompass intracompany complaints based on Kasten and the FLSA’s text
and remedial purpose), with Brennan v. Maxey’s Yamaha, Inc., 513 F.2d 179, 181 (8th
Cir. 1975) (assuming intracompany complaints are covered by section 215(a)(3) of the
FLSA to further its purpose of preventing employees’ assertion of FLSA rights from
building into one of “a calculated risk”), and Love v. RE/MAX of Am., Inc., 738 F.2d 383,
387 (10th Cir. 1984) (determining that section 215(a)(3) of the FLSA applies to unoffi-
cial assertions of rights on the job based on its purpose of encouraging aggrieved em-
ployees to speak up against substandard conditions), and Lambert v. Ackerley, 180 F.3d
997, 1004 (9th Cir. 1999) (determining the FLSA anti-retaliation provision protects in-
tracompany complaints to ensure aggrieved employees will have confidence to speak out
against substandard working conditions), and Hagan v. Echostar Satellite, LLC, 529
F.3d 617, 626 (5th Cir. 2008) (following other circuit courts’ lead in determining that
permitting intracompany complaints under the FLSA anti-retaliation provision cap-
tures the goals of that section), and Brock v. Richardson, 812 F.2d 121, 124 (3d Cir.
1987) (basing its decision to approve of intracompany complaints off of the Supreme
Court’s guidance that the key to interpreting section 215(a)(3) of the FLSA is recogniz-
ing the need to eliminate employees’ fear of economic retaliation in response to speaking
out against substandard conditions), and E.E.O.C. v. White and Son Enter., 881 F.2d
1006, 1011 (11th Cir. 1989) (determining that the FLSA anti-retaliation provision must
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Courts may also consider administrative agency views as part of
statutory interpretation.183  The Supreme Court in Kasten acknowl-
edged the Equal Employment Opportunity Commission (“EEOC”) and
the Department of Labor (“DOL”) have long held positions in support
of oral complaints under section 215(a)(3) of the FLSA.184  Before
these agencies filed numerous briefs in support of their position, the
DOL demonstrated support for the position in legislation as early as
1961.185  Another instance of legislative support was in 1975, when
the Secretary of Labor brought the action, Brennan v. Maxey’s
Yamaha, Inc.,186 on behalf of an employee asserting rights under the
FLSA anti-retaliation provision for an oral complaint made to an em-
ployer.187  In Kasten, the Supreme Court positively weighed those ad-
ministrative positions due to the reasonableness as well as the length
of time the agencies had held the views, indicating careful considera-
tion as opposed to post hoc rationalization.188  In addition to consist-
ently advocating for oral complaint protection, the EEOC and DOL
consistently supported the position that section 215(a)(3) of the
FLSA’s language encompasses intracompany complaints.189  Because

be given a broad interpretation and including intracompany complaints to promote the
remedial purpose of the provision), and Valerio v. Putnam Assocs., Inc., 173 F.3d 35, 43
(1st Cir. 1999) (stating a narrow construction of section 215(a)(3) of the FLSA would
create an atmosphere of intimidation that would in turn conflict with the FLSA’s reme-
dial purpose), and Minor v. Bostwick Lab., Inc., 669 F.3d 428, 432 (4th Cir. 2012) (find-
ing that intracompany complaints under the FLSA anti-retaliation provision fulfills
Congress’s intent of the FLSA and the Supreme Court’s interpretation of the FLSA). See
also E.E.O.C. v. Romeo Cmty. Sch., 976 F.2d 985, 989 (6th Cir. 1992) (deciding that an
employee’s complaints to employer were protected under section 215(a)(3) of the FLSA
without providing a rationale).

183. Greathouse II, 784 F.3d at 114 (quoting United States v. Mead Corp., 533 U.S.
218, 227 (2001)); see also Skidmore v. Swift & Co., 323 U.S. 134, 139-40 (1944) (stating
that deference is given to the administrative agency of interpreting and enforcing power
for the Act in light of a statute’s ambiguity, as long as the agency interpretation is
reasonable and consistently enforced).

184. See Kasten III, 563 U.S. at 15-16 (citing numerous briefs where the DOL and
EEOC have expressed a view in support of oral complaints as well as noting that the
DOL has a hotline for oral complaints and the EEOC stated approval in its Compliance
Manual); U.S. EQUAL EMP. OPPORTUNITY COMM’N, COMPLIANCE MANUAL, Section 8: Re-
taliation § 8-II(B)(1) (1998) (stating that protection under the FLSA is extended to those
employees who “explicitly or implicitly communicat[e]” opposition to unlawful acts
under the employment discrimination statutes).

185. Kasten III, 563 U.S. at 15.
186. 513 F.2d 179 (8th Cir. 1975).
187. Brennan II, 513 F.2d at 180-81.
188. Kasten III, 563 U.S. at 15-16.
189. See, e.g., Brief for the Acting Secretary of Labor-M. Patricia Smith et al. as

Amicus Curiae Supporting Plaintiff-Appellant and Urging Reversal of the District
Court 10-11, Greathouse v. JHS Sec., Inc., 784 F.3d 105 (2d Cir. 2015) (No. 12-4521),
2013 WL 871205; Brief for the United States as Amicus Curiae Supporting Petitioner,
Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (No. 09-834), 2010 WL
3007906; Brief for Secretary of Labor and Equal Employment Opportunity Commission-
P David Lopez et al. as Amici Curiae in Support of Plaintiff-Appellant at 29-30, Minor v.
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the EEOC and DOL’s decade-old position on intracompany complaints
mirrors their position on oral complaint validity, the Supreme Court
would likely find their views reflect careful consideration and give
them deference.190  Thus, the Second Circuit in Greathouse correctly
gave deference to the FLSA’s remedial purpose and administrative
agency views in reaching a conclusion in favor of intracompany
complaints.191

C. INTERPRETATION OF KASTEN V. SAINT-GOBAIN PERFORMANCE

PLASTICS CORP. SUPPORTS INTRACOMPANY COMPLAINTS AND

SISTER CIRCUITS RECOGNIZE SUCH COMPLAINTS AS PROTECTED

UNDER THE FLSA ANTI-RETALIATION PROVISION

Kasten v. Saint-Gobain Performance Plastics Corp.192 as well as a
number of sister circuits support the conclusion in Greathouse v. JHS
Security., Inc.,193 signaling that the United States Court of Appeals
for the Second Circuit made a proper determination.194  Although the
United States Supreme Court declined to rule on intracompany com-
plaint protection, the Supreme Court suggested support of such com-

Bostwick Lab., Inc., 669 F.3d 428 (4th Cir. 2012) (No. 10-1258), 2011 WL 2491058. See
also U.S. EQUAL EMP. OPPORTUNITY COMM’N, COMPLIANCE MANUAL, Section 8: Retalia-
tion § 8-II(B)(1) (1998) (stating in this 1998 document that FLSA protection is extended
to those employees who “explicitly or implicitly communicates to his or her employer or
other covered entity a belief that its activity constitutes a form of employment discrimi-
nation that is covered by any of the statutes enforced by the EEOC”) (emphasis added).

190. Compare Kasten III, 563 U.S. at 15-16 (giving deference to agency views re-
garding oral complaints), and Greathouse II, 784 F.3d at 115 (giving deference to agency
views regarding intracompany complaints), with Skidmore, 323 U.S. at 140 (explaining
how courts can look to agency views for guidance), and Mead Corp., 533 U.S. at 229
(stating that even where a body lacks rulemaking authority, judicial deference may nev-
ertheless be afforded to the body).

191. Compare Greathouse II, 784 F.3d at 114-15 (analyzing the FLSA’s purpose and
administrative agency views about FLSA anti-retaliation coverage), with Kasten III,
563 U.S. at 11-12, 14-15 (analyzing the FLSA’s purpose and administrative agency
views on FLSA anti-retaliation coverage to determine whether § 215(a)(3) protects oral
complaints).

192. 563 U.S. 1 (2011).
193. 784 F.3d 105 (2d Cir. 2015).
194. Compare Greathouse v. JHS Sec., Inc., 784 F.3d 105, 110, 117 (2d Cir. 2015)

(concluding intracompany complaints are protected activity under § 215(a)(3) of the
FLSA as long as the notice requirement is satisfied), with Kasten v. Saint-Gobain Per-
formance Plastics Corp., 563 U.S. 1, 13-14, 17 (2011) (framing some of the discussion of
whether oral complaints are protected under the FLSA anti-retaliation provision from
the point of view of an employee-employer relationship), and Hagan v. Echostar Satel-
lite, LLC, 529 F.3d 617, 626 (5th Cir. 2008) (determining intracompany complaints are
protected under the FLSA anti-retaliation provision as doing so captures the goals of
that section), and Brennan v. Maxey’s Yamaha, Inc., 513 F.2d 179, 181 (8th Cir. 1975)
(assuming intracompany complaints are covered by section 215(a)(3) of the FLSA), and
Minor v. Bostwick Lab., Inc., 669 F.3d 428, 432 (4th Cir. 2012) (finding that intracom-
pany complaints under the FLSA anti-retaliation provision fulfills Congress’s intent of
the FLSA and the Supreme Court’s interpretation of the FLSA).
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plaints.195  First, the Supreme Court reasoned that a narrow
interpretation of section 215(a)(3) of the Fair Labor Standards Act
(“FLSA”) is problematic as it takes away an aspect of flexibility from
enforcers, the Department of Labor (“DOL”) and Equal Employment
Opportunity Commission (“EEOC”), in collecting pertinent informa-
tion on violations.196  Second, the Supreme Court notably framed dis-
cussion of oral complaint validity from the point of view of an
employee-employer relationship, stating that to the extent the FLSA
anti-retaliation provision covered complaints to employers, limiting
complaints to written form would act as a disincentive to use informal
grievance procedures.197  Not only did the Supreme Court frame oral
complaint validity from the point of view of an employee-employer re-
lationship, but the Court also posed a hypothetical where a disgrun-
tled employee orally complains to his employer to illustrate the fair
notice requirement.198  Therefore, the Supreme Court would likely ap-
prove of intracompany complaints, even to the point where the dis-
senting Justice Scalia commented that the concern that prompted the
addition of a notice requirement is only necessary if intracompany
complaints are included.199  Scalia reasoned that a formal complaint
filed with the government is an unambiguous assertion of rights
under the FLSA anti-retaliation provision so no notice requirement
would be required if it protected only formal complaints.200

Further support for protecting intracompany complaints may be
drawn from Kasten where the Supreme Court noted that the FLSA

195. See Kasten III, 563 U.S. at 13-14, 17 (including commentary on statutory inter-
pretation of the FLSA from the point of view of an employer-employee relationship but
declining to consider the question of whether complaints to employers, known as in-
tracompany complaints, are protected).  In Kasten, the Supreme Court only addressed
the issue of whether oral complaints, in addition to written complaints, are afforded
protection under the FLSA anti-retaliation statute. Id. at 17. The Supreme Court ex-
pressly declined to consider the issue of whether FLSA complaints had to be filed for-
mally with a government agency or could alternatively be lodged with employers,
otherwise known as intracompany complaints. Id. at 16-17.

196. Kasten III, 563 U.S. at 12-13 (stating concern that limiting coverage to only
written complaints would possibly block administrative agency use of hotlines, inter-
views, and other oral means of collecting complaints).

197. Id. at 13.
198. See id. (stating that to make a fair enforcement system “the employer must

have fair notice that an employee is making a complaint” and forming a response to
defendant’s statement that “[i]f oral complaints suffice . . . employers too often will be
left in a state of uncertainty about whether an employee (particularly an employee who
seems unusually angry at the moment) is in fact making a complaint about an Act viola-
tion or just letting off steam.”).

199. Compare Kasten III, 563 U.S. at 25-26 (Scalia, J., dissenting) (stating that the
Supreme Court’s notice test assumes an approval of intracompany complaints), with
Greathouse II, 784 F.3d at 115 (basing its conclusion that intracompany complaints are
protected under the FLSA anti-retaliation provision, in part, on the approach adopted in
Kasten).

200. Kasten III, 563 U.S. at 26.
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was passed around a time when illiteracy rates were high among the
poor, making it impractical for those illiterate employees to write up
grievances during work hours.201  The concerns about illiteracy, work-
ing conditions, and hours add force to the argument that: (1) oral com-
plaints could more effectively solve workplace grievances among the
poor, illiterate, or busy workforce; and (2) oral complaints to employ-
ers could more effectively solve those workplace grievances in an effi-
cient manner.202  This inference and reasoning once again relates
back to the FLSA’s basic objectives of rapidly correcting violations
without complaints negatively impacting the employees who report vi-
olations.203  In fact, in Mitchell v. Robert DeMario Jewelry, Inc.,204 the
Supreme Court explained that Congress intended FLSA compliance to
be through employee-relayed information and complaints as opposed
to a continuing federal supervision program or payroll inspection.205

Policy considerations that bolster the Supreme Court’s explana-
tion in Mitchell include: (1) wage and hour violations are common in
low wage industries; (2) the majority of workplace complaints are
raised informally to employers; (3) most employees fear complaining
because the threat of retaliation is high; (4) protection for employees
who assert rights under the FLSA to employers at work and delay
filing a formal complaint until some later time; and (5) facilitating
quicker, early settlement of an issue between the employee and em-
ployer and, thus, avoiding time involved in a formal filing with the
government or a lawsuit.206  Intracompany complaints are often com-

201. Compare Kasten III, 563 U.S. at 12 (majority opinion) (discussing the illiteracy
rates before and after the FLSA’s passage), with Mitchell v. Robert DeMario Jewelry,
Inc., 361 U.S. 288, 292 (1960) (stating FLSA enforcement relies on “information and
complaints received from employees seeking to vindicate rights claimed to have been
denied.”).

202. Compare Kasten III, 563 U.S. at 12 (discussing the illiteracy rates before and
after the FLSA’s passage), with Mitchell, 361 U.S. at 292 (indicating FLSA enforcement
relies on employee complaints rather than a “continuing detailed federal supervision or
inspection of payrolls.”).

203. See 29 U.S.C. § 202 (stating that the purpose of the FLSA is “to correct and as
rapidly as practicable to eliminate” detrimental labor conditions “without substantially
curtailing employment or earning power.”).

204. 361 U.S. 288 (1960).
205. Mitchell, 361 U.S. at 292.
206. See Brief for Amici Curiae Make the Road New York, Brandworkers Interna-

tional, Restaurant Opportunities Center of New York, National Employment Law Pro-
ject, Legal Aid Society, Asian American Legal Defense and Education Fund and Urban
Justice Center in Support of Plaintiff-Appellant for Reversal at *6, Greathouse v. JHS
Sec., Inc., 784 F.3d 105 (2d Cir. 2015) (No. 12-4521-CV), 2013 WL 1927324 (stating that
many studies show poor labor conditions and workplace violations are high in low wage
industries); see also id. at *11 (quoting a finding that 95.5% of workers initially make
FLSA protected complaints to an employer or supervisor while only 1.2% first complain
to outside agencies and 1.3% complain through both informal and formal options); id. at
*17 (citing a report where out of 2,000 domestic workers across many geographical ar-
eas, 91% of those indicating some violation worthy of a complaint in the past year had
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mon because of the employees’ lack of knowledge of their rights, lack
of knowledge of the government’s enforcing bodies, and wishes to
avoid adding fuel to the fire by commencing a formal filing with the
government or a court.207

As noted previously, the sister circuits have asserted that in-
tracompany complaints to employers are protected under the FLSA
anti-retaliation provision as doing so comports with the FLSA’s reme-
dial purpose.208  This persuasive authority from the sister circuits on
the issue is hard to deny, and it is understandable why intracompany
complaints are favored among the circuits in light of the FLSA’s pur-

not complained for fear of retaliation); id. at 20 (citing another study that found 43% of
workers who made such complaints were victims of retaliation in some form); Valerio v.
Putnam Assocs., Inc., 173 F.3d 35, 43 (1st Cir. 1999) (warning that a narrow interpreta-
tion of the FLSA would leave employees who asserted rights to an employer before for-
mally filing with the government unprotected from retaliation and would prolong such
disputes). See also, e.g., Brennan II, 513 F.2d at 181-82 (explaining employee asserted
rights under the FLSA anti-retaliation provision while on the job and was promptly
fired for doing so).

207. See Brief for Amici Curiae Make the Road New York, Brandworkers Interna-
tional, Restaurant Opportunities Center of New York, National Employment Law Pro-
ject, Legal Aid Society, Asian American Legal Defense and Education Fund and Urban
Justice Center in Support of Plaintiff-Appelant for Reversal at 11-13, Greathouse v.
JHS Sec., Inc., 784 F.3d 105 (2d Cir. 2015) (No. 12-4521-CV), 2013 WL 1927324 (noting
that asserting FLSA rights to an employer is normally a first and natural step for many
low-wage workers).  Other reasons include lack of access to legal representation and
believing that complaining to an employer is the correct action under the employer’s
procedures for raising workplace grievances. Id.

208. See Brennan II, 513 F.2d at 181 (assuming intracompany complaints are cov-
ered by section 215(a)(3) of the FLSA to further its purpose of preventing employees’
assertion of FLSA rights from building into one of “a calculated risk”); Love v. RE/MAX
of Am., Inc., 738 F.2d 383, 387 (10th Cir. 1984) (determining that section 215(a)(3) of
the FLSA applies to unofficial assertion of rights on the job based on its purpose of
encouraging aggrieved employees to speak up against substandard conditions); Lam-
bert v. Ackerley, 180 F.3d 997, 1004 (9th Cir. 1999) (determining the FLSA anti-retalia-
tion provision protects intracompany complaints to ensure aggrieved employees will
have confidence to speak out against substandard working conditions); Hagan, 529 F.3d
at 626 (following other circuit courts’ lead in determining that permitting intracompany
complaints the FLSA anti-retaliation provision captures the goals of that section);
Brock v. Richardson, 812 F.2d 121, 124 (3d Cir. 1987) (basing its decision to approve of
intracompany complaints off of the Supreme Court’s guidance that the key to interpret-
ing section 215(a)(3) of the FLSA is recognizing the need to eliminate employees’ fear of
economic retaliation in response to speaking out against substandard conditions);
E.E.O.C. v. White and Son Enter., 881 F.2d 1006, 1011 (11th Cir. 1989) (determining
that the FLSA anti-retaliation provision must be given a broad interpretation including
intracompany complaints to promote the remedial purpose of the provision); Valerio,
173 F.3d at 43 (stating narrow construction of section 215(a)(3) of the FLSA would cre-
ate an atmosphere of intimidation that would in turn conflict with the FLSA’s remedial
purpose); Minor, 669 F.3d at 432 (finding that intracompany complaints under the
FLSA anti-retaliation provision fulfills Congress’s intent of the FLSA and the Supreme
Court’s interpretation of the FLSA); see also E.E.O.C. v. Romeo Cmty. Sch., 976 F.2d
985, 989 (6th Cir. 1992) (deciding that an employee’s complaints to employer were pro-
tected under section 215(a)(3) of the FLSA without providing a rationale).
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pose.209  Therefore, the Second Circuit in Greathouse properly con-
cluded intracompany complaints are protected after taking Kasten
and sister circuit support into consideration.210

V. CONCLUSION

In Greathouse v. JHS Security, Inc.,211 the United States Court of
Appeals for the Second Circuit correctly decided that under the anti-
retaliation provision of the Fair Labor Standards Act of 1938 (“FLSA”)
oral complaints to employers are protected, as long as they are suffi-
ciently clear, detailed, and would call any employer’s attention to the
fact that the employee is asserting his or her rights under the provi-
sion.212  The Second Circuit based its reasoning on the provision’s am-
biguous meaning and language, the precedent set in Kasten v. Saint-
Gobain Performance Plastics Corp.213 upholding oral complaints, and
administrative support for intracompany complaints from the Equal
Employment Opportunity Commission and the Department of La-
bor.214  Accordingly, the Second Circuit vacated and remanded the
case.215

This Analysis first argued that the FLSA anti-retaliation provi-
sion is ambiguous, requiring statutory interpretation to uncover the
meaning of the disputed phrase.216  This Analysis argued that the
FLSA’s remedial purpose could only be put into action under a broad
interpretation of its provisions and that relevant administrative agen-
cies had supported such an interpretation for a considerable time.217

Finally, this Analysis argued that further support for complaints to

209. Compare 29 U.S.C. § 202(a) (stating that the purpose of the FLSA is to main-
tain a “minimum standard of living necessary for health, efficiency, and general well-
being of workers”), with Brennan II, 513 F.2d at 181 (assuming intracompany com-
plaints are covered by section 215(a)(3) of the FLSA to further its purpose of preventing
employees’ assertion of FLSA rights from building into one of “a calculated risk”), and
Love, 738 F.2d at 387 (determining that section 215(a)(3) of the FLSA applies to unoffi-
cial assertion of rights on the job based on its purpose of encouraging aggrieved employ-
ees to speak up against substandard conditions), and Minor, 669 F.3d at 432 (finding
that intracompany complaints under the FLSA anti-retaliation provision fulfills Con-
gress’s intent of the FLSA and the Supreme Court’s interpretation of the FLSA).

210. Compare Greathouse II, 784 F.3d at 117 (concluding intracompany complaints
are protected as long as they suffice Kasten’s notice requirement), with Lambert, 10
F.3d at 55 (noting, yet disregarding, sister circuit support for intracompany complaints,
and concluding only formal complaints gain FLSA protection under its anti-retaliation
provision).

211. 784 F.3d 105 (2d Cir. 2015).
212. Greathouse v. JHS Sec., Inc., 784 F.3d 105, 117 (2d Cir. 2015) (quoting Kasten

v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1, 14 (2011)).
213. 563 U.S. 1 (2011).
214. Greathouse II, 784 F.3d at 111-12, 114, 115.
215. Id. at 117.
216. See supra notes 160-173 and accompanying text.
217. See supra notes 174-191 and accompanying text.
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employers under the FLSA anti-retaliation provision could be drawn
from Kasten and from sister circuit decisions recognizing such com-
plaints in order to further the remedial purpose of the FLSA.218

Greathouse ended the circuit split existing between the Second
Circuit and the First, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth,
Tenth, and Eleventh Circuits.  In those jurisdictions, employee com-
plaints made to government agencies or employers are afforded pro-
tection under the FLSA anti-retaliation provision.  Moving forward,
other courts facing this issue should find sufficient support in argu-
ments for intracompany complaint protection for the reasons set forth
in this Note.

Julie Ryan—’18

218. See supra notes 192-210 and accompanying text.
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SANDUSKY WELLNESS CENTER, LLC V. MEDTOX
SCIENTIFIC, INC.: THE EIGHTH CIRCUIT

JOINS THE ASCERTAINABILITY
STANDARD CONVERSATION

I. INTRODUCTION

Rule 23 of the Federal Rules of Civil Procedure (“Rule 23”)1 gov-
erns class action certification.2  The prerequisites of class action certi-
fication are numerosity, commonality, typicality, and adequacy of
representation.3  When confronted with the issue of class certification,
the United States Supreme Court stated that courts must rigorously
apply the requirements of Rule 23.4  In recent decades, many circuits
of the United States Court of Appeals have recognized that in addition
to the express requirements of Rule 23, there is an implied require-
ment that a proposed class must be ascertainable.5  While this thresh-
old of ascertainability is generally recognized by the circuit courts,
there is a current divide regarding the precise definition or require-
ments of ascertainability.6

1. FED. R. CIV. P. 23.
2. FED. R. CIV. P. 23(a).
3. Id.  Rule 23 states that the four prerequisites to class certification are: (1)

“[That] the class is so numerous that joinder of all members is impracticable;” (2) “There
are questions of law or fact common to the class;” (3) “The claims or defenses of the
representative parties are typical of the claims or defenses of the class;” (4) “The repre-
sentative parties will fairly and adequately protect the interests of the class.” Id.

4. See Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1432 (2013) (emphasizing that
a plaintiff class must satisfy the requirements of Rule 23(a) and provide evidence satis-
factory to Rule 23(b)’s standards); Amgen Inc. v. Conn. Ret. Plans and Tr. Funds, 133 S.
Ct. 1184, 1194 (2013) (referencing Dukes in affirming that a “rigorous” analysis of Rule
23 must be performed by courts in determining class certification); Wal-Mart Stores,
Inc. v. Dukes, 564 U.S. 338, 350-51 (2011) (stating that certification is only warranted
when the prerequisites of Rule 23(a) have been satisfied).

5. See Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc., 821 F.3d 992, 995 (8th
Cir. 2016) [hereinafter Sandusky III] (noting the trend of circuit courts imposing an
ascertainability standard); EQT Prod. Co. v. Adair, 764 F.3d 347, 358 (4th Cir. 2014)
(requiring proposed classes be readily identifiable); Marcus v. BMW of N. Am., LLC, 687
F.3d 583, 592-93 (3d Cir. 2012) (recognizing the importance that a class be
ascertainable).

6. See Mullins v. Direct Dig., LLC, 795 F.3d 654, 657-58 (7th Cir. 2015), cert de-
nied, 136 S. Ct. 1161 (2016) (rejecting the Third Circuit’s test adhering to a rigorous
analysis using Rule 23); Byrd v. Aaron’s Inc., 784 F.3d 154, 163 (3d Cir. 2015) (explain-
ing the Third Circuit has a two part test to determine if a proposed class is ascertaina-
ble: (1) the class must be defined in reference to objective criteria, and (2) there must be
a reliable and administratively feasible method for determining who the class members
are); Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 537-38 (6th Cir. 2012) (noting
the Sixth Circuit currently requires a class be administratively feasible to presently
determine who the members of the class are).
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In Sandusky Wellness Center, LLC v. Medtox Scientific, Inc.,7 the
United States Court of Appeals for the Eighth Circuit pronounced that
in order to certify a class, courts must adhere to the strict require-
ments of Rule 23, which includes a requirement that classes must be
sufficiently defined and clearly ascertainable.8  The plaintiffs in San-
dusky brought a class action lawsuit against a toxicology lab after re-
ceiving unsolicited advertisements to their fax machines.9  The Eighth
Circuit reversed the United States District Court for the District of
Minnesota’s denial of class certification after determining the class
was ascertainable and satisfied the requirements of Rule 23.10

This Note will discuss the Eighth Circuit’s standard of as-
certainability and the issues that accompany it.11  First, this Note will
present the facts and holding of Sandusky.12  Next, this Note will dis-
cuss the origins and evolution of Rules 23(a) and 23(b)(3).13  The
United States Supreme Court’s precedent regarding class certification
will then be discussed.14  This Note will also survey the recent circuit
split on the meaning of ascertainability.15  Finally, this Note will ar-
gue the Eighth Circuit’s standard of determining ascertainability is
too vague and creates the risk of district courts impermissibly inquir-
ing on the merits of a case at the class certification stage.16

II. FACTS AND HOLDING

In Sandusky Wellness Center, LLC v. Medtox Scientific, Inc.,17 the
United States Court of Appeals for the Eighth Circuit reversed the
United States District Court for the District of Minnesota’s denial of
class certification.18  Sandusky Wellness Clinic (“Sandusky”) brought
a putative class action lawsuit under the Telephone Consumer Protec-
tion Act (“TCPA”)19 against Medtox Scientific Incorporated (“Medtox”)

7. 821 F.3d 992 (8th Cir. 2016).
8. Sandusky III, 821 F.3d at 996.
9. Id. at 994.

10. Id. at 997-98.
11. See infra notes 158-203 and accompanying text.
12. See infra notes 17-56 and accompanying text.
13. See infra notes 57-68 and accompanying text.
14. See infra notes 69-112 and accompanying text.
15. See infra notes 113-157 and accompanying text.
16. See infra notes 158-203 and accompanying text.
17. 821 F.3d 992 (8th Cir. 2016).
18. Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc., 821 F.3d 992, 998 (8th Cir.

2016).
19. 47 U.S.C. § 227(b)(1)(C) (2012). See also Hillary Miller & Robert Biggerstaff,

Application of the Telephone Consumer Protection Act to Intrastate Telemarketing Calls
and Faxes, 52 FED. COMM. L.J. 667, 668 n.2 (2000) (explaining that the TCPA was en-
acted in 1991 to create a private cause of action in federal court for recipients of unsolic-
ited, automated phone calls and faxes).  While the TCPA addressed the concern of
automated phone calls from telemarketing companies, the act further prohibited fax
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after receiving unsolicited faxes advertising Medtox’s lead testing ser-
vices.20  Medtox amassed a contact list of 4,210 fax numbers and suc-
cessfully sent advertisements to 3,256 numbers, including
Sandusky.21  Medtox initially received Sandusky Wellness Center’s
fax number from a health insurance company that obtained the
clinic’s number from Dr. Bruce Montgomery, who worked at the clinic
once a week.22  The owner of the clinic, Dr. Gregg D. Winnestaffer,
was not the listed contact for the clinic.23  After receiving the unsolic-
ited fax that did not contain a proper opt-out provision, as required by
the TCPA, Sandusky’s legal counsel filed a class action lawsuit.24

Sandusky prayed for five hundred dollars in statutory damages and a
permanent injunction against Medtox.25

The proposed class was defined as (1) all individuals who, up to
four years before filing the action, (2) were sent faxes regarding
Medtox’s lead testing services, and (3) that did not contain a proper
opt-out notice.26  Medtox initially moved to dismiss the case, arguing
that a class action was not appropriate to adjudicate the matter.27

The district court denied certification of the class after determining
that the class was not ascertainable.28  The primary support for the
district court’s denial of class certification was the amount of individu-
alized inquiry that would be required to determine who the recipients
of Medtox’s unsolicited faxes were.29  In addition to the denial of class
certification, the district court granted Medtox’s motion to dismiss in
part.30

After the denial of class certification, both parties moved for sum-
mary judgment.31  After determining that a settlement offer by

advertisements sent without prior consent and proper identification and opt-out provi-
sions. Id.

20. See Sandusky III, 821 F.3d at 994 (recognizing the importance of the opt-out
provision required by 47 U.S.C. § 227(b)(1)(E)).

21. Id.
22. Id.
23. Id.
24. Id.  Medtox’s faxes contained information about its lead testing services and

did not contain an opt-out provision. Id. According to the TCPA, however, the fax must
contain an opt-out provision. 47 U.S.C. § 227(b)(2)(E).

25. Sandusky III, 821 F.3d at 996.
26. Id. at 996.
27. Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc., No. 12-2066(DSD/HB), 2014

WL 3846037, at *2 (D. Minn. Aug. 5, 2014) [hereinafter Sandusky I].
28. Sandusky I, 2014 WL 3846037, at *4.
29. Id. The district court stated “[s]imply put, Sandusky’s class definition is unten-

able because it would take individualized discovery to determine the threshold issue of
who was ‘sent’ each of the thousands of faxes at issue.” Id.

30. Id. The claim that was dismissed pertained to a series of unsolicited faxes sent
by Medtox, of which Sandusky was not a recipient. Id.

31. Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc., No. 12-2066 (DSD/HB), 2015
WL 366137, at *1 (D. Minn. Jan. 27, 2015) [hereinafter Sandusky II].
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Medtox mooted Sandusky’s claim, the district court denied Sandusky’s
motion, but granted Medtox’s motion for summary judgment.32

Medtox offered $3,500 and promised to never send unsolicited faxes to
each plaintiff as a settlement.33  Because the settlement offer ex-
ceeded the five hundred dollars initially sought and the promise would
accord the equitable relief sought, the district court granted Medtox’s
motion for summary judgment.34  Sandusky appealed the denial of
class certification and the ruling on the summary judgment motion to
the Eighth Circuit.35

The Eighth Circuit first recognized that many circuit courts have
noted Rule 23 contains an implied ascertainability requirement in ad-
dition to the explicit requirements.36  The implied ascertainability
standard recognized by a number of circuit courts is that a proposed
class must be readily identifiable.37  The court acknowledged that
while there is a general recognition of an ascertainability require-
ment, there is a current circuit split on the precise definition of as-
certainability.38  Explaining the split in the circuits, the Eighth
Circuit discussed the opposing notions of ascertainability developed by
the United States Court of Appeals for the Third Circuit and the
United States Court of Appeals for the Seventh Circuit.39  The Eighth
Circuit outlined the Third Circuit’s elevated two-part ascertainability
test, but noted how the Seventh Circuit rejected that approach.40  The
Third Circuit’s test requires that a class must be defined in reference
to objective criteria and there must be an accurate and administra-

32. Sandusky II, at *1.  Medtox moved for summary judgment on grounds that a
settlement offer made to the plaintiffs effectively mooted their TCPA claim. Id. at *2.
Sandusky’s summary judgment claim involved a per-se violation of the TCPA. Id.

33. Sandusky II, at *2-3.
34. Sandusky II, at *3.
35. Sandusky III, 821 F.3d at 995.
36. Id. at 994. See In re Nexium Antitrust Litig., 777 F.3d 9, 19 (1st Cir. 2015)

(explaining that a class definition must be definite and class members must be ascer-
tainable); Berger v. Home Depot USA, Inc. 741 F.3d 1061, 1071 n.3 (9th Cir. 2014) (stat-
ing that there is a threshold test for class ascertainability); Marcus v. BMW of N. Am.,
LLC, 687 F.3d 583, 592-93 (3d Cir. 2012) (stating that it is essential for classes seeking
certification under Rule 23(b)(3) to be readily ascertainable); Temasters Local 445
Freight Div. Pension Fund v. Bombardier, Inc. No. 05 Civ. 1808(SAS), 2006 WL
2161887, at *3 (S.D.N.Y. Aug. 1, 2006) (stating that Rule 23(a)’s commonality require-
ment implicitly requires that individual class members are identifiable).

37. Sandusky III, 821 F.3d at 995. See Brecher v. Republic of Arg., 806 F.3d 22, 24
(2d Cir. 2015) (explaining that the Second Circuit recognizes an implied ascertainability
requirement in Rule 23); Little v. T-Mobile USA, Inc., 691 F.3d 1302, 1304 (11th Cir.
2012) (stating that a plaintiff class must establish that the class is adequately defined
and readily ascertainable); Union Asset Mgmt. Holding A.G. v. Dell, Inc., 669 F.3d 632,
639 (5th Cir. 2012) (mentioning that in order to certify under Rule 23, a class must be
sufficiently defined and clearly ascertainable).

38. Sandusky III, 821 F.3d at 996.
39. Id. at 995-96.
40. Id. at 995.
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tively practical method for determining who the class members are.41

In contrast, the Seventh Circuit only applies the explicit requirements
of Rule 23 without any additional analysis to determine as-
certainability.42  After explaining the reasoning utilized by other cir-
cuits, the Eighth Circuit stated the ascertainability requirement is
evaluated using a rigorous analysis of Rule 23, which includes a re-
quirement that a class be sufficiently defined and clearly
ascertainable.43

After announcing the standard of analysis to determine the as-
certainability of a class, the court highlighted the presence of fax logs
as a means to objectively measure the proposed plaintiff class.44  The
Eighth Circuit viewed fax logs, which display the numbers that re-
ceived a fax from a sender, as a starting point to ascertain the pro-
posed class of unsolicited Medtox fax advertisement recipients.45  The
Eighth Circuit rejected Medtox’s argument that because the fax logs
only contained numbers and not names, the class could not be ade-
quately measured.46  In support of this argument, the court noted that
the TCPA defines recipient not as the machines that received the fax,
but as the individual or entity who receives the fax.47  To connect the
TCPA’s definition of recipient to fax machines receiving unsolicited
faxes, the court looked to individuals who subscribed to the fax ma-
chines.48  Because each fax machine contained information of its
owner or lessee, individuals who either owned or leased the fax ma-
chine could be objectively ascertained.49  The court noted that even
though the subscriber to the fax machine may not have been the in-

41. Hayes v. Wal-Mart Stores, Inc. 725 F.3d 349, 355 (3d Cir. 2013) (citing Marcus,
687 F.3d at 593-94).

42. Mullins v. Direct Dig., LLC, 795 F.3d 654, 658 (7th Cir. 2015), cert. denied, 136
S. Ct. 1161 (2016).

43. Sandusky III, 821 F.3d at 996.  In announcing this standard, the Eighth Cir-
cuit aligned with the Seventh Circuit regarding ascertainability by rejecting the Third
Circuit’s two-part test, stating that a court should not analyze ascertainability as a pre-
liminary requirement. Id.  Sandusky has been subsequently cited by district courts
within the Eighth Circuit as the guideline for ascertainability analysis. See In re Whole-
sale Grocery Prods. Antitrust Litig. No. 09-MD-2090 ADM/TNL, 2016 WL 4697338, at
*5 (D. Minn. Sept. 9, 2016) (citing Sandusky to support the requirement that a class
must be sufficiently defined and clearly ascertainable); Lafollette v. Lib. Mut. Fire Ins.
Co., No. 2:14-cv-04147-NKL, 2016 WL 4083478, at *5 (W.D. Mo. Aug. 1, 2016) (citing
Sandusky to state that class member ascertainability is not a stand-alone requirement).

44. Sandusky III, 821 F.3d at 997.
45. Id. at 996-97.
46. Id.
47. Id. at 997.  The TCPA does not mention ownership of a fax machine, but rather

enables a cause of action for a person or entity who suffers damage as a result of the
violation. Id. (citing 47 U.S.C. § 227(b)(3)).

48. Id. “The best objective indicator of the ‘recipient’ of a fax is the person who
subscribes to the fax number.” Id.

49. Id. (citing 47 U.S.C. § 227 (b)(1)(C)(ii)(I)).
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tended or actual recipient of the unsolicited fax, the logs containing
the fax numbers of those who received unsolicited advertisements
made the class clearly ascertainable.50  The Eighth Circuit viewed the
presence of fax logs, which could be connected to individual subscrib-
ers, as objective indicators that could measure Sandusky’s proposed
class.51  As a result of such objective indicators to measure a class, the
Eighth Circuit determined its ascertainability requirement—that a
class be sufficiently defined and clearly ascertainable—was
satisfied.52

Determining that Sandusky’s proposed class was sufficiently de-
fined and clearly ascertainable, the court then overruled the district
court’s decision that the proposed class failed to satisfy the commonal-
ity and predominance requirements of Rules 23(a)(2) and 23(b)(3).53

The possibility that unsolicited faxes sent by Medtox may have vio-
lated the TCPA was sufficient to determine that a common question of
law predominated over the entire class.54  Additionally, whether indi-
viduals actually received unsolicited faxes was also a question of fact
found to satisfy the commonality and predominance requirements of
Rules 23(a)(2) and 23(b)(3).55  In determining that the proposed class
was ascertainable and the requirements of Rule 23 satisfied, the
Eighth Circuit reversed the district court’s denial of class certification,
vacated the judgment for Medtox, and remanded the case to the dis-
trict court.56

III. BACKGROUND

A. THE CREATION AND DEVELOPMENT OF RULE 23

The roots of Rule 23 of the Federal Rules of Civil Procedure (“Rule
23”)57 are traceable to 1938, when the original Federal Rules of Civil
Procedure were enacted.58  The original rule emphasized the nature of
rights asserted by a group of plaintiffs and created three categories of
class actions: true, hybrid, and spurious.59  Rule 23 was amended in
1966 to shift the rights-based parameters to enable the rule to be more

50. Id. at 997-98.
51. Id.
52. Id.
53. Id. at 998.
54. Id.
55. Id.
56. Id.
57. FED. R. CIV. P. 23.
58. See FED. R. CIV. P. 23 advisory committee’s note to the 1937 adoption.
59. Robert Bone, Walking The Class Action Maze: Toward A More Functional Rule

23, 46 U. MICH. J.L. REFORM 1097, 1100 (2013).  “True” class actions asserted joint or
common rights; whereas “hybrid” class actions involved several rights, but common
property was involved in the litigation. Id.  Lastly, “spurious” class actions claimed sev-
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functional.60  The 1966 amendment added 23(c), which required notice
to be provided to class members along with another explicit provision
that all class members would be bound by a judgment.61  The Su-
preme Court further created the modern putative, or opt-out, form of
class action, 23(b)(3) with this amendment.62  The purpose behind the
creation of this form of class action was to create uniformity in small
claims of money that would be unreasonable to litigate individually.63

From its inception, Rule 23(b)(3) held both predominance and superi-
ority requirements.64  In the creation of Rule 23(b)(3), the 1966 Advi-
sory Committee noted that a court should assess the advantages and
difficulties of maintaining a class action, which includes developing
means to efficiently progress massive class action litigation, along
with evaluating any manageability issues for the court or parties.65

In addition to the creation of putative class actions under Rule
23(b)(3), Rule 23(a) was amended to include its four current prerequi-
sites to class action certification: numerosity, commonality, typicality,
and adequacy of representation.66  The Advisory Committee did not
elaborate on the purpose of these requirements at length, stating only
that they were necessary, but not sufficient, to achieve class certifica-
tion.67  Since the shift away from the formal original rule marked by

eral rights or questions common to the class, but only bound individuals who chose to
involve themselves in litigation. Id.

60. FED. R. CIV. P. 23 advisory committee’s note to 1966 amendment.  The commit-
tee noted that the original terms used in Rule 23, primarily “joint” and “common,” were
too obscure and led to uncertainty in class action certification. Id.

61. FED. R. CIV. P. 23(c)(2) (1966); FED R. CIV. P. 23(c)(3) (1966).
62. FED. R. CIV. P. 23(b)(3) (1966).  The advisory committee noted the importance

of creating this category of class action in that it would “achieve economies of time,
effort, and expense, and promote uniformity of decision as to persons similarly situated,
without sacrificing procedural fairness or bringing out undesirable results.” FED. R. CIV.
P. 23 advisory committee’s note to 1966 amendment.

63. FED. R. CIV. P. 23 advisory committee’s note to 1966 amendment.
64. FED. R. CIV. P. 23(b)(3) (1966).  The rule read, “the court finds that questions of

law or fact common to class members predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for
fairly and efficiently adjudicating the controversy.” Id.

65. FED. R. CIV. P. 23 advisory committee’s note to 1966 amendment.
66. FED. R. CIV. P. 23(a) (1966).  “The class is so numerous that joinder of all mem-

bers is impracticable.” FED. R. CIV. P. 23(a)(1).  “There are questions of law or fact com-
mon to the class.” FED. R. CIV. P. 23(a)(2).  “The claims or defenses of the representative
parties are typical of the claims or defenses of the class.” FED. R. CIV. P. 23(a)(3).  “The
representative parties will fairly and adequately protect the interests of the class.” FED.
R. CIV. P. 23(a)(4).

67. See FED. R. CIV. P. 23 advisory committee’s note to 1966 amendment (stating
that it is necessary for a plaintiff class to satisfy the four requirements of Rule 23(a) to
maintain a class action). See also Bone, supra note 59, at 1104 (explaining that the Rule
Committee did not elaborate on the application of the 1966 amendments to Rule 23 in
great detail).
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the amendments of 1966, the Supreme Court has not amended either
Rule 23(a) or Rule 23(b)(3), which remain the same today.68

B. THE SUPREME COURT’S EVALUATION OF CLASS CERTIFICATION

In Eisen v. Carlisle and Jacquelin,69 the United States Supreme
Court addressed the issue of class action certification.70 Eisen
reached the Supreme Court after three rulings from the United States
Court of Appeals for the Second Circuit, the last of which ultimately
rested on questions of the notice requirement of Rule 23(c)(2) and the
manageability requirement of Rule 23(b)(3)(D).71 Eisen was a class
action lawsuit against securities traders with around six million mem-
bers in the class.72  The plaintiffs were buyers and sellers of odd-lot
trading, which are transactions trading less than one hundred shares
at a time.73  The defendants held a ninety-nine percent share on odd-
lot exchanges and were charging both a surcharge and a price differ-
ential to their odd-lot investors.74  The plaintiffs advanced the claim
that because defendants had monopolized the odd-lot exchange mar-
ket, they were able to determine price differentials for the exchanges,
which violated provisions of the Sherman Act.75  The primary analysis
conducted by the court hinged on whether the named plaintiffs were
required to provide individual notice to all class members.76  The
plaintiffs maintained that individual notice was not necessary because
of the substantial cost associated with providing it.77  The United
States District Court for the Southern District of New York deter-
mined that individual notice was required, but imposed ninety percent
of the cost on the defendants.78  The United States Court of Appeals
for the Second Circuit reversed, stating that the plaintiffs were re-
quired to bear the cost of individual notice.79  On appeal, the Supreme
Court agreed with the Second Circuit’s conclusion.80

The Supreme Court also criticized the district court’s interpreta-
tion that the Rule 23 analysis included a determination as to whether
the merits of a suit qualified for a class action.81  In its criticism, the

68. FED. R. CIV. P. 23 (1966); Bone, supra note 59, at 1102.
69. 417 U.S. 156 (1974).
70. Eisen v. Carlisle and Jacqueline, 417 U.S. 156, 163 (1974).
71. Eisen, 417 U.S. at 164-65.
72. Id. at 159, 166.
73. Id. at 159-60 n.1.
74. Id. at 160.
75. Id.
76. Id. at 175.
77. Id. at 175-76.
78. Id. at 177.
79. Id.
80. Id.
81. Id.



2016] ASCERTAINABILITY STANDARD CONVERSATION 163

Court stated that when conducting Rule 23 analysis, there is no au-
thority in either the text of the rule or the history of it that allows for
analyzing the merits of a case.82  The Court warned that if courts ven-
ture away from the strict application of Rule 23, substantial prejudice
may be inflicted due to unwarranted fact-finding by a court.83

In Wal-Mart Stores, Inc. v. Dukes,84 the Supreme Court addressed
the commonality requirement of Rule 23(a).85  The Supreme Court re-
versed the United States Court of Appeals for the Ninth Circuit’s deci-
sion that affirmed class certification of a plaintiff class alleging sex
discrimination against Wal-Mart, Inc.86  The Court evaluated a plain-
tiff class of 1.5 million female employees of Wal-Mart, one of the larg-
est ever presented to Supreme Court, by applying the requirements of
Rule 23(a) and Rule 23(b)(2).87  The proposed class alleged sex dis-
crimination in local Wal-Mart managers’ promotion and pay prac-
tices.88  Wal-Mart’s pay and promotion decisions were exercised at the
discretion of managers of local stores.89  The plaintiffs alleged that
Wal-Mart, by allowing local managers to exercise broad discretion in
pay raises and promotion practices, endorsed local managers in engag-
ing in sex-discrimination by excluding female employees from ad-
vancement.90  The plaintiff class sought injunctive and declaratory
relief, along with backpay stemming from unrealized promotions.91

The Supreme Court began its analysis by stating the rationale for
strictly applying the requirements of Rule 23(a)—numerosity, com-
monality, typicality, and adequacy of representation—is to ensure
that class claims are fairly stated and represented by the named
plaintiffs.92  The Court stated that complying with the strict require-
ments of Rule 23 is a necessity to achieving class certification.93

82. Id.  The court explained that “[s]uch a procedure contravenes the Rule by al-
lowing a representative plaintiff to secure the benefits of a class action without first
satisfying the requirements for it. He is thereby allowed to obtain a determination on
the merits of the claims advanced on behalf of the class without any assurance that a
class action may be maintained.” Id. at 177-78.

83. Id. at 178.
84. 564 U.S. 338 (2011).
85. Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 349 (2011).
86. Dukes, 564 U.S. at 367.
87. Id. at 342.
88. Id. at 344.
89. Id. at 343.  The Court also noted that pay and promotion decisions made by

local managers are exercised “in a largely subjective manner.” Id.
90. Id. at 344-45.
91. Id. at 342.
92. Id. at 349 (citing Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 156 (1982) (cita-

tions omitted)).
93. Id. at 350.  “Rule 23 does not set forth a mere pleading standard. A party seek-

ing class certification must affirmatively demonstrate his compliance with the Rule
. . . .” Id.
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Before evaluating the plaintiffs’ satisfaction of Rule 23(a), the Court
noted that in performing Rule 23 analysis, the merits of a claim are
occasionally evaluated simultaneously with the adequacy of the pro-
posed class.94  The plaintiff class, by merely bringing a claim that
Wal-Mart engaged in a pattern of discrimination, failed to satisfy the
commonality requirement of Rule 23(a).95  The Court also stressed the
importance of Rule 23(b)(3)’s requirements of the claim’s predomi-
nance over class members and the class action’s superiority over other
methods of relief, particularly in class actions with small monetary
claims.96

Again in Comcast Corporation v. Behrend,97 the Supreme Court
analyzed a class certification under Rule 23(b)(3).98  In Comcast, the
Supreme Court reversed the United States Court of Appeals for the
Third Circuit’s certification of a proposed plaintiff class for failure to
satisfy the predominance requirement of Rule 23(b)(3).99  The pro-
posed consumer class attempted to satisfy the predominance require-
ment through an expert’s calculation of individual damages based on
regression analysis.100  The plaintiffs claimed that Comcast’s strategy
of acquiring smaller cable companies and centralizing operations in
the Northeast violated provisions of the Sherman Act through an in-
crease in subscription cost by 23.9%.101  The plaintiffs supported their
claim of anti-trust violations by using a regression model to display
the increase in subscription prices that would result from Comcast’s
continuing practice of acquiring smaller cable providers.102  Reaffirm-
ing its precedent of rigorous Rule 23 analysis, the Court stated that
the requirements of Rule 23(b)(3) are even more stringent than those
in Rule 23(a).103  Because the damage calculation presented by the
plaintiff class failed to demonstrate that a common question of law or
fact predominated over the entire class, the Court reversed the circuit
court’s grant of class certification.104

94. Id. at 350-51.  The Court conceded that in conducting a strict analysis of a class
definition using Rule 23(a), there may be overlap between the adequacy of the class and
the merits of the claim “[t]hat cannot be helped.” Id. at 351.

95. Id. at 353 (citing Falcon, 457 U.S. at 159 n.15) (explaining that to satisfy the
commonality requirement of Rule 23(a), a plaintiff must show either (1) a biased testing
procedure used to evaluate employees, or (2) substantial proof that an employer ad-
vanced a general policy of discrimination).

96. Id. at 362.
97. 133 S. Ct. 1426 (2013).
98. Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1432 (2013).
99. Comcast, 133 S. Ct. at 1435.

100. Id. at 1431.
101. Id. at 1430.
102. Id. at 1430-31.
103. Id. at 1432 (quoting Amchem Prod., Inc. v. Windsor, 521 U.S. 591, 623-24

(1997)).
104. Id. at 1435.
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Lastly, in Amgen Inc. v. Connecticut Retirement Plans and Trust
Funds,105 the Supreme Court affirmed the United States Court of Ap-
peals for the Ninth Circuit’s class certification of a group of investors
alleging securities fraud against Amgen, a biotechnology company.106

Connecticut Retirement Plans and Trust Funds alleged that Amgen
committed fraud on the market by making false representations in its
publicly available information.107  Because of this fraudulent informa-
tion, the plaintiffs claimed that the price they paid for Amgen stock
did not accurately reflect the strength of the corporation.108  The de-
fendant challenged the certification based on the predominance re-
quirement of Rule 23(b)(3).109  The Court stated that Rule 23(b)(3)
requires common questions of law or fact to predominate over an en-
tire class, not that the class would prevail on the common ques-
tions.110  The Court rejected the defendant’s argument to conduct a
more searching analysis that would overlap with the merits of the
plaintiffs’ claim.111  Because it decided not to evaluate the merits of
the plaintiffs’ claim and instead opted to only evaluate whether the
common questions of law or fact predominate over individual ques-
tions, the Court affirmed the Ninth Circuit’s grant of class
certification.112

C. THE CURRENT CIRCUIT SPLIT IN THE ASCERTAINABILITY STANDARD

Despite the lack of express language in Rule 23 regarding as-
certainability, many circuit courts of appeal have recognized that the
rule contains an implicit requirement that a class must be objectively
ascertainable.113  The United States Court of Appeals for the First

105. 133 S. Ct. 1184 (2013).
106. Amgen Inc. v. Conn. Ret. Plans and Tr. Funds, 133 S. Ct. 1184, 1190, 1204

(2013).
107. Amgen, 133 S. Ct. at 1191.
108. Id. at 1190-91.
109. Id. at 1191.
110. Id.
111. Id. at 1194-95.  The Court opined, “Rule 23 grants courts no license to engage

in free-ranging merits inquiries at the certification stage. Merits questions may be con-
sidered to the extent—but only to the extent—that they are relevant to determining
whether the Rule 23 prerequisites for class certification are satisfied.” Id.

112. Id. at 1203-04.
113. See EQT Prod. Co. v. Adair, 764 F.3d 347, 358 (4th Cir. 2014) (stating Rule 23

contains an implied requirement that class members be readily identifiable using objec-
tive criteria); Matamoros v. Starbucks Corp., 699 F.3d 129, 139 (1st Cir. 2012) (noting
that if objective standards can be used to identify class members, a class is ascertaina-
ble); Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 537-38 (6th Cir. 2012) (explain-
ing “[b]efore a court may certify a class pursuant to Rule 23, ‘the class definition must
be sufficiently definite so that it is administratively feasible for the court to determine
whether a particular individual is a member of the proposed class.’”) (citations omitted).
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Circuit requires objective criteria to measure ascertainability.114  The
United States Court of Appeals for the Sixth Circuit also requires a
class definition to contain objective criteria to ascertain the class in
order to ensure administrative feasibility.115

In Young v. Nationwide Insurance Co.,116 the United States Court
of Appeals for the Sixth Circuit affirmed the United States District
Court for the Eastern District of Kentucky’s certification of ten pro-
posed subclasses defined as Nationwide policy holders in Kentucky.117

The state of Kentucky had a law that taxes insurance companies on
the sale of insurance products.118  Nationwide subsequently passed
the cost of the tax to its policyholders, which included a collection
fee.119  The plaintiff class brought suit against Nationwide claiming
policyholders were over-charged on collection fees of taxes paid to local
governments.120  The Sixth Circuit recognized that before engaging in
Rule 23 analysis, a class definition must be precise enough to be ad-
ministratively feasible for the court to determine who the individual
class members are.121  The defendants argued the policyholders in
Kentucky were so numerous that discerning individual class members
was not administratively feasible.122  The Sixth Circuit rejected this
argument, stating that the size of a proposed class does not necessa-
rily lead to unfeasibility, so long as there is an objective means to de-
termine who the individual class members are.123

Nationwide also contested that the proposed definition created an
impermissible fail-safe class.124  The Sixth Circuit stated that a defi-
nition creates an impermissible fail-safe class when the court would
be required to resolve the merits of a case before determining who the
members of a proposed class are.125  The court cited Randleman v.
Fidelity National Title Insurance Co.,126 to emphasize that if a class
definition allows parties to be excluded from a class after a resolution

114. See, e.g., Matamoros, 699 F.3d at 139 (mentioning that job titles were objective
measurements indicating that a class was ascertainable).

115. See, e.g., Young, 693 F.3d at 537-38 (explaining that before class certification
under Rule 23, a class definition must be sufficiently precise to ensure administrative
feasibility in determining who the members of the class are).

116. 693 F.3d 532 (6th Cir. 2012).
117. Young, 693 F.3d at 535.
118. Id.
119. Id.
120. Id.
121. Id. at 537-38 (quoting 5 JAMES W. MOORE ET AL., MOORE’S FEDERAL PRACTICE

§ 23.21(1) (3d ed. 1997)).
122. Id. at 539.
123. Id. at 540.
124. Id. at 538.
125. Id.
126. 646 F.3d 347 (6th Cir. 2011).
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of the merits, the definition was fail-safe and thus impermissible.127

The court emphasized that resolution of the merits of a fail-safe class
would require a great number of individual determinations, which cre-
ates administrative feasibility issues.128  The class definition included
persons who were charged taxes on their payment of premiums that
were either not due at all or due at impermissibly high rates.129  The
Sixth Circuit determined that because the class members of this case
would be included at the resolution of the merits of the case (the deter-
mination of liability for potentially unfair rates), the class definition
was not impermissibly fail-safe.130  Because the class definition (1) en-
abled administrative feasibility to determine who individual class
members were based on the presence of objective measurement, and
(2) was not an impermissible fail-safe class, the Sixth Circuit affirmed
the district court’s class certification.131

The United States Court of Appeals for the Third Circuit recog-
nized that the prerequisite of ascertainability of a proposed class must
be satisfied before engaging in Rule 23 analysis.132  The Third Circuit
currently applies a two-part ascertainability test: (1) the class must be
defined by objective criteria, and (2) there must be a reliable and ad-
ministratively feasible method of determining whether class members
fit the proposed definition.133

In Marcus v. BMW of North America, LLC,134 the Third Circuit
applied its two-part ascertainability test to a proposed plaintiff
class.135  In Marcus, the Third Circuit vacated the United States Dis-
trict Court for the District of New Jersey’s certification of a plaintiff
class who brought claims of fraud and products liability against
BMW.136  The proposed class definition included all current or former
BMW owners or lessees who purchased Bridgestone run-flat tires in
New Jersey from 2006 to 2007 that had gone flat and been re-
placed.137  BMW attacked the class definition on the grounds that
BMW’s records could not determine individuals who purchased cars
secondhand, and another company manufactured the complained-of

127. Young, 693 F.3d at 538.  The Sixth Circuit stated in Randleman that a class
definition is fail-safe when “[e]ither the class members win or, by virtue of losing, they
are not in the class, and therefore, not bound by the judgment.” Randleman v. Fidelity
Nat’l Title Ins. Co., 646 F.3d 347, 352 (6th Cir. 2011).

128. Id.
129. Id.
130. Id.
131. Id. at 538-40, 546.
132. Marcus v. BMW of N. Am., LLC, 687 F.3d 583, 592-93 (3d Cir. 2012).
133. Byrd v. Aaron’s Inc., 784 F.3d 154, 163 (3d Cir. 2015).
134. 687 F.3d 583 (3d Cir. 2012).
135. Marcus, 687 F.3d at 593-94.
136. Id. at 588.
137. Id. at 590.
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tires, which made it unfeasible to determine who individual class
members were.138

The court stated that a class definition is not administratively
feasible if the district court must conduct extensive fact-finding to de-
termine who class members are.139  The Third Circuit further stated
that if a defendant corporation is unable to apply the class criteria to
its internal databases to discern who individual class members are,
the definition is not administratively feasible and thus is not ascer-
tainable.140  In vacating class certification, the Third Circuit high-
lighted the administrative difficulties the defendant would face in
determining which individuals were in the class.141  First, BMW of
North America did not have a parts manifest detailing the history of
the complained-of vehicles.142  Further, BMW claimed it sometimes
replaced Bridgestone tires with other types of tires at the request of
the customer, and moreover, some flat Bridgestone tires that were re-
placed were taken to dealers other than BMW, thereby making
BMW’s task to determine potential class members very difficult.143

Because of these two challenges, the Third Circuit determined the
class definition could not provide who individual class members were
in an administratively feasible manner, thus failing the second prong
of its ascertainability test.144

On the other hand, in Mullins v. Direct Digital, LLC,145 the
United States Court of Appeals for the Seventh Circuit rejected the
heightened ascertainability standard set forward by the Third Cir-
cuit.146  In Mullins, the Seventh Circuit upheld the United States Dis-
trict Court for the Northern District of Illinois’s certification of a
consumer class.147  The consumer class filed suit against a dietary
supplement seller, alleging fraud in its marketing practices.148  The
plaintiffs alleged that defendant Direct Digital claimed its product, In-

138. Id. at 593-94.
139. Id. at 593.
140. Id.
141. Id. at 594.
142. Id. at 593.
143. Id. at 593-94.  BMW argued that “even if the proper cars with the proper tires

could be identified, defendants’ records would not indicate whether all potential class
members’ Bridgestone [run-flat tires] ‘have gone flat and been replaced,’ as the class
definition requires, because the class is not limited to those persons who took their vehi-
cles to BMW dealers to have their tires replaced.” Id. at 594.

144. Id. at 593-94.
145. 795 F.3d 654 (7th Cir. 2015).
146. Mullins v. Direct Dig., LLC, 795 F.3d 654, 657-58 (7th Cir. 2015), cert. denied,

136 S. Ct. 1161 (2016).
147. Mullins, 795 F.3d at 657.
148. Id. at 658.  The plaintiffs defined the class as consumers “who purchased In-

staflex within the applicable statute of limitations of the respective Class States for
personal use until the date notice is disseminated.” Id.
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staflex, would improve joint mobility and relieve discomfort and
pain.149  However, the plaintiffs claimed that because the primary in-
gredient of the medication was nothing more than sugar, the adver-
tisement claims were fraudulent.150

The Seventh Circuit began its analysis by acknowledging that
classes must be objectively defined to be certified.151  The court stated
that class definitions that are defined by subjective criteria—for ex-
ample, by someone’s state of mind—cannot be certified.152  The Sev-
enth Circuit explained that an indicator of objective rather than
subjective criteria used to define a class is the allegedly unlawful con-
duct of the defendant, rather than an individual’s reaction to that
act.153  However, the court rejected the heightened test used by the
Third Circuit, opting to evaluate class definitions by solely applying
Rule 23 requirements.154  In rejecting the requirement of administra-
tive feasibility, the court was primarily concerned with protecting low-
cost consumer class actions.155  Instead, the court noted that Rule
23(b)(3)(D) already addresses administrative feasibility.156  After de-
termining the proposed class was objectively measurable based on a
definite time frame, the court also decided that the proposed class sat-
isfied the commonality requirement of Rule 23(a) and affirmed the
lower court’s certification.157

IV. ANALYSIS

In Sandusky Wellness Center, LLC v. Medtox Scientific, Inc.,158

the United States Court of Appeals for the Eighth Circuit examined
the adequacy of a class for certification, which was comprised of recipi-
ents of unsolicited fax advertisements from MedTox, a toxicology
lab.159  The appeal in Sandusky arose from the United States District

149. Id.
150. Id.
151. Id. at 659 (citing WILLIAM B. RUBENSTEIN, NEWBERG ON CLASS ACTIONS § 3:3

(5th ed. 2015); JOSEPH M. MCLAUGHLIN, MCLAUGHLIN ON CLASS ACTIONS § 4:2 (11th ed.
2014)).

152. Id. at 659-60 (citing several cases with short general parentheticals about state
of mind).

153. Id. at 660 (citing WILLIAM B. RUBENSTEIN, NEWBERG ON CLASS ACTIONS § 3:3
(5th ed. 2015)).

154. Id.
155. Id. at 662.  The court stated “[t]he stringent version of ascertainability effec-

tively bars low-value consumer class actions, at least where plaintiffs do not have docu-
mentary proof of purchases, and sometimes even when they do.” Id.

156. Id. at 663.  Rule 23(b)(3)(D) mandates that one factor in certifying a class is the
“likely difficulties in managing a class action.” FED. R. CIV. P. 23(b)(3)(D).

157. Mullins, 795 F.3d at 660-61, 673-74.
158. 821 F.3d 992 (8th Cir. 2016).
159. Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc., 821 F.3d 992, 994 (8th Cir.

2016).
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Court for the District of Minnesota’s determination that the proposed
plaintiff class was not ascertainable.160  The Eighth Circuit declared
its standard to determine ascertainability requires application of a
strict analysis of Rule 23, which contains an implicit requirement that
a class be sufficiently defined and clearly ascertainable.161  Using this
pronounced standard, the Eighth Circuit determined the class was as-
certainable because the class members could be objectively measured
by connecting individuals or businesses to fax numbers.162  Therefore,
the Eighth Circuit reversed the district court’s denial of class certifica-
tion and remanded the case to the district court.163

This Analysis will argue the Eighth Circuit erred by not main-
taining that objective criteria are necessary for a proposed class to be
sufficiently defined and clearly ascertainable.164  Under the Eighth
Circuit’s analysis, there is a risk that lower courts will improperly ex-
pand ascertainability analysis, and as a result, impermissibly evalu-
ate the merits of the case when determining the adequacy of a
proposed class definition.165  This Analysis will further argue the ex-
press requirements of Rule 23 sufficiently evaluate whether a class is
ascertainable without the need for additional analysis.166

A. THE EIGHTH CIRCUIT’S ASCERTAINABILITY STANDARD IS

IMPERMISSIBLY VAGUE

In the last decade, United States Supreme Court case law has re-
peatedly stated that putative class certification is dependent on a rig-
orous application of the requirements of Rules 23(a) and 23(b)(3).167

The Supreme Court expressly stated that, at the class certification
stage, Rule 23 does not grant courts the authority to examine the mer-
its of a case and instead, only allows courts to determine if a class may

160. Sandusky III, 821 F.3d at 994.
161. Id. at 996.  The Eighth Circuit’s analysis to determine the adequacy of the pro-

posed definition rested on the presence of objective indicators—namely, subscribers to
phone numbers associated with fax logs—to discern potential class members. Id. at 997-
98.

162. Id. at 997-98.
163. Id. at 998.
164. See infra notes 167-203 and accompanying text.
165. See infra notes 167-182 and accompanying text.
166. See infra notes 183-203 and accompanying text.
167. See Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1432 (2013) (emphasizing that

a plaintiff class must satisfy the requirements of Rule 23(a) and provide evidence satis-
factory to Rule 23(b)’s standards); Amgen Inc. v. Conn. Ret. Plans and Tr. Funds, 133 S.
Ct. 1184, 1194 (2013) (referencing Dukes in affirming that a rigorous analysis of Rule
23(b)(3) must be performed by courts in determining class certification); Wal-Mart
Stores, Inc. v. Dukes, 564 U.S. 338, 350-51 (2011) (stating that certification is only war-
ranted when the requirements of Rule 23(a) have been satisfied).
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be certified.168  The announced standard in Sandusky Wellness
Center, LLC v. Medtox Scientific, Inc.169 to determine whether a class
is ascertainable includes the Supreme Court’s rigorous analysis, but
also states that a class must be sufficiently defined and clearly ascer-
tainable.170  This standard, without any further guidance, is not clear
enough to direct lower courts to only evaluate a class for certification
and does not prevent lower courts from expanding ascertainability
analysis.171  Because of the vagueness in this standard, the United
States Court of Appeals for the Eighth Circuit went beyond what Su-
preme Court precedent dictates.172

While the Eighth Circuit declared that it adhered to the rigorous
analysis standard as set forward in Wal-Mart Stores, Inc. v. Dukes173

and Comcast Corp. v. Behrend,174 there is no express language in Rule
23 stating that a class must be sufficiently defined and clearly ascer-
tainable.175  The requirements of Rule 23 do not pertain to the merits

168. Eisen v. Carlisle and Jacquelin, 417 U.S. 156, 177 (1974).  The Court opined,
“[w]e find nothing in either the language or history of Rule 23 that gives a court any
authority to conduct a preliminary inquiry into the merits of a suit in order to determine
whether it may be maintained as a class action.” Eisen, 417 U.S. at 177.

169. 821 F.3d 992 (8th Cir. 2016).
170. Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc., 821 F.3d 992, 996 (8th Cir.

2016).
171. Compare Amgen, 133 S. Ct. at 1195 (noting merits-based questions may only be

considered to the extent they are relevant to determining whether the requirements of
Rule 23 are satisfied), with Sandusky III, 821 F.3d at 996 (pronouncing that in order for
a class to be certified pursuant to Rule 23, the class must be sufficiently defined and
clearly ascertainable), and In re Wholesale Grocery Prods. Antitrust Litig., No. 09-MD-
2090 ADM/TNL, 2016 WL 4697338, at *5 (D. Minn. Sept. 9, 2016) (stating that in order
for a proposed class to be ascertainable, the class members must be administratively
feasible to identify).

172. Compare Eisen, 417 U.S. at 177 (explaining that there is nothing in the text of
Rule 23 that grants courts the ability to engage in a preliminary inquiry of the merits of
a case), and Dukes, 564 U.S. at 351 (emphasizing that Rule 23 allows district courts to
engage in inquiries related to the merits of the case which are preliminary in nature
only when necessary), with Marcus v. BMW of N. Am., 687 F.3d 583, 591 (3d Cir. 2012)
(stating that Rule 23 allows courts to make factual findings when determining whether
Rule 23’s requirements are satisfied), and Sandusky III, 821 F.3d at 998 (expounding on
its pronounced ascertainability standard that a finding of common evidence to resolve a
claim satisfies Rule 23(b)(3)’s predominance requirement).

173. 564 U.S. 338 (2011).
174. 133 S. Ct. 1426 (2013).
175. Compare Sandusky III, 821 F.3d at 996 (stating that the Eighth Circuit ad-

heres to a strict application of Rule 23, which includes that a class definition must be
sufficiently defined and clearly ascertainable), and Dukes, 564 U.S. at 350-51 (empha-
sizing that actual conformance with Rule 23(a) is absolutely necessary to certify a pro-
posed class), and Comcast, 133 S. Ct. at 1432 (stating that courts must thoroughly
analyze a proposed class definition to determine the requirements of Rule 23(a) are sat-
isfied) (emphasis added), with FED. R. CIV. P. 23(a)(2) (stating that a proposed class
must have common questions of law or fact), and FED. R. CIV. P. 23(b)(3) (stating that a
court must find that there are common questions of law or fact that predominate over
the entire proposed class), and  Mullins v. Direct Dig., LLC, 795 F.3d 654, 663 (7th Cir.
2015), cert. denied, 136 S. Ct. 1161 (2016) (rejecting heightened ascertainability analy-
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of the case, and any additional requirements to certify a class must be
applied with this in mind.176  By engaging in ascertainability analysis
separately from the requirements of Rules 23(a) and 23(b)(3), the
Eighth Circuit erred in not defining what constitutes a sufficiently de-
fined and clearly ascertainable class.177

While the court in Sandusky did not reach the merits of the case
and primarily discussed the objective means of measuring the pro-
posed class, the court’s announced standard does not prevent the ex-
pansion of ascertainability analysis.178  The Eighth Circuit’s
announced standard only stated that the class must be sufficiently de-
fined and clearly ascertainable.179  This standard leaves too much
room for courts to go beyond evaluating the ascertainability of classes
using objective measurements.180  If district courts apply this stan-
dard to promote policy goals not discussed by the Eighth Circuit in
Sandusky, ascertainability analysis may expand to meet these policy
goals.181  This lack of guidance could result in an impermissible ex-

sis by stating that the express requirements of Rule 23 already address issues of
ascertainability).

176. Compare Mullins, 795 F.3d at 657 (noting that a heightened ascertainability
requirement improperly allows courts to analyze merits-based questions at the class
certification stage), with EQT Prod. Co. v. Adair, 764 F.3d 347, 358 (4th Cir. 2014) (stat-
ing that a court should only evaluate merits-related questions as necessary to deter-
mine whether the prerequisites of Rule 23 are satisfied).

177. Compare Marcus, 687 F.3d at 592-93 (stating that proposed classes must be
clearly ascertainable based on objective criteria), and Young v. Nationwide Mut. Ins.
Co., 693 F.3d 532, 537-38 (6th Cir. 2012) (stating that proposed plaintiff classes must be
administratively feasible to measure and subject to only one class definition), with San-
dusky III, 821 F.3d at 996-97 (stating that a class must be sufficiently defined and
clearly ascertainable, but not elaborating on what a class must show to satisfy that
standard, and instead focusing on the presence of objective measurements to ascertain
class members).

178. Sandusky III, 821 F.3d at 997.  Even though the Eighth Circuit announced this
standard in Sandusky, a district court within the circuit has determined that objective
measurement promotes the goal of administrative feasibility, despite the lack of discus-
sion of that topic within the Eighth Circuit’s analysis. In re Wholesale Grocery Products,
2016 WL 4697338, at *5.

179. Sandusky III, 821 F.3d at 996.  While the Eighth Circuit did not state what
specifically would satisfy this requirement, the court emphasized the presence of objec-
tive indicators of individual class members, which made the class sufficiently defined
and clearly ascertainable. Id. at 996-97.

180. Compare Lafollette v. Lib. Mut. Fire Ins. Co., No. 2:14-cv-04147-NKL, 2016 WL
4083478, at *5 (W.D. Mo. Aug. 1, 2016) (incorporating ascertainability analysis into
Rule 23’s requirements by evaluating the administrative feasibility of discerning indi-
vidual class members to satisfy Rule 23(b)(3)’s predominance requirement), and In re
Wholesale Grocery Products, 2016 WL 4697338, at *5 (stating that in order for a pro-
posed class to be ascertainable, the class members must be administratively feasible to
identify), with Hayes v. Wal-Mart Stores, Inc. 725 F.3d 349, 355 (3d Cir. 2013) (empha-
sizing the purpose of requiring an objective measurement is to prevent fact-finding by
the court at the certification stage).

181. Compare In re Wholesale Grocery Products, 2016 WL 4697338, at *5 (applying
Sandusky to ensure the objective measurement of class members, which promotes ad-
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pansion of ascertainability analysis, which leads to an improper evalu-
ation of the merits of a case when certification should be the only
question answered by Rule 23.182

B. THE EXPRESS REQUIREMENTS OF RULE 23 ALREADY ADDRESS

ASCERTAINABILITY

The United States Court of Appeals for the Seventh Circuit stated
in Mullins v. Direct Digital, LLC183 that Rules 23(a) and 23(b)(3)s’ re-
quirements can be applied to determine if a class is ascertainable.184

Rule 23(a)(2) presents a commonality requirement.185  Also, Rule
23(b)(3) requires that common questions of law or fact must
predominate over the entire proposed class for certification.186  Apply-
ing the commonality requirement of Rule 23(a)(2) addresses the im-
plied threshold of ascertainability by evaluating the definitiveness of
the claim brought by the plaintiff class.187  Strictly evaluating a class
definition subject to the prerequisites of Rules 23(a) and 23(b)(3) when
certifying a proposed class prevents a court from evaluating the mer-
its of a case.188  Therefore, applying the commonality requirements of

ministrative feasibility), with Marcus, 687 F.3d at 593 (explaining that heightened as-
certainability analysis serves the policy goal of administrative feasibility).

182. Compare Eisen, 417 U.S. at 177 (emphasizing that district courts have no au-
thority to conduct inquiries into the merits of a suit at the certification stage), and FED.
R. CIV. P. 23 advisory committee’s note to 2003 amendment (stating that evaluating the
probable outcome of a case is not proper at the certification stage), and Mullins, 795
F.3d at 659 (explaining that the purpose of evaluating ascertainability is to only evalu-
ate the adequacy of a definition), with Sandusky III, 821 F.3d at 996 (failing to delineate
the scope of the requirements of ascertainability beyond the presence of objective mea-
surement, which leaves open the possibility of expanding the ascertainability analysis
beyond the pronounced standard that a proposed class must be sufficiently defined and
clearly ascertainable).

183. 795 F.3d 654 (7th Cir. 2015).
184. Mullins v. Direct Dig., 795 F.3d 654, 658 (7th Cir. 2015), cert. denied, 136 S. Ct.

1161 (2016).
185. FED. R. CIV. P. 23(a)(2).  “[T]here are questions of law or fact common to the

class . . . .” Id.
186. FED. R. CIV. P. 23(b)(3).  “[T]he court finds that the questions of law or fact

common to class members predominate over any questions affecting only individual
members . . . .” Id.

187. Compare Mullins, 795 F.3d at 658 (critiquing enhanced ascertainability analy-
sis when it emphasized that the policy concerns behind applying heightened as-
certainability are better served by applying the explicit requirements of Rule 23(a)),
with Sandusky III, 821 F.3d at 996 (citing a number of cases to state that the Rule 23’s
requirements include an implicit requirement that a class must be sufficiently defined
and clearly ascertainable), and Temasters Local 445 Freight Div. Pension Fund v. Bom-
bardier, Inc., No. 05 Civ. 1808(SAS), 2006 WL 2161887, at *3 (S.D.N.Y. Aug. 1, 2006)
(stating that Rule 23(a)’s commonality requirement implicitly requires that individual
class members are identifiable).

188. Compare Mullins, 795 F.3d at 657-58 (noting that a heightened as-
certainability requirement upsets the balance between the difficulty of managing a
class action lawsuit with the superiority of the class action to adjudicate a controversy),
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Rules 23(a)(2) and 23(b)(3) is the most effective means of determining
whether a proposed class is ascertainable without impermissibly
reaching the merits of the case.189

Utilizing the commonality requirements in Rule 23(a)(2) and Rule
23(b)(3) to determine if a class is ascertainable successfully prevents
class certification if the definition of the proposed class is too vague.190

Additionally, Rule 23’s express requirements effectively prevent certi-
fication of classes defined by subjective criteria.191  Fail-safe classes,
which are defined based on the premise that class members will be
included or excluded upon the resolution of the merits of the case, will
also fail to be certified by carefully applying Rule 23’s require-
ments.192  Lastly, considerations a court must make when determin-
ing whether to certify a class under Rule 23(b)(3) include issues of
manageability of the litigation by the parties and the court, which is
essentially administrative feasibility.193  Therefore, even without ad-
ditional ascertainability analysis, inadequate class definitions will
still properly fail to meet Rule 23’s requirements.194

with Amgen Inc. v. Conn. Ret. Plans and Tr. Funds, 133 S. Ct. 1184, 1191 (2013) (ex-
plaining that in order to satisfy Rule 23(b)(3)’s predominance requirement, a plaintiff
must show that a common question of law predominates over all others, not that they
will eventually prevail on such a question).

189. Compare Mullins, 795 F.3d at 672 (stating that a plaintiff’s failure to satisfy
the superiority requirements of Rule 23(b)(3) adequately addressed concerns that a pro-
posed class must be ascertainable), with Comcast Corp. v. Behrend, 133 S. Ct. 1426,
1432 (2013) (emphasizing that rigorous Rule 23 analysis may necessarily overlap with
merits-related questions, but application of the express requirements of Rule 23(a) and
Rule 23(b)(3) are vital).

190. Compare Comcast, 133 S. Ct. at 1433 (explaining that plaintiffs’ damages
model could only calculate damages under one theory, thus failing to satisfy Rule
23(b)(3)), with Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 357 (2011) (noting that the
plaintiffs’ theory of nationwide discrimination practices by their employer, Wal-Mart,
was too imprecise to satisfy the commonality requirement of Rule 23(a)).

191. See Mullins, 795 F.3d at 660 (stating that a class defined by a person’s mental
state was subjective and thus would not satisfy the objectivity requirement of Rule 23).

192. See Randleman v. Fidelity Nat’l Title Ins. Co., 646 F.3d 347, 352 (6th Cir. 2011)
(noting that a class definition in which individuals could be excluded from a class if the
case ultimately was resolved against them is impermissible).

193. Compare FED. R. CIV. P. 23 advisory’s committee’s note to 1966 amendment
(stating that a court must actively assess issues of litigation management when evalu-
ating the superiority requirement of Rule 23(b)(3)), and Mullins, 795 F.3d at 672 (ex-
plaining that issues of administrative feasibility are already addressed by the
superiority requirement of Rule 23(b)(3)), with Marcus, 687 F.3d at 593 (explaining a
primary objective of applying the administrative feasibility requirement of as-
certainability analysis prevents administrative burdens which go against the efficien-
cies sought after by class action litigation).

194. Compare Dukes, 564 U.S. at 356 (noting that the plaintiff class definition failed
to satisfy the commonality requirement of Rule 23(a) due to a failure to establish that
the defendant created a policy of discriminatory actions), and Matamoros v. Starbucks
Corp., 699 F.3d 129, 138 (1st Cir. 2012) (stating that the class definition challenging a
specific policy of the defendant satisfied the four prerequisites of Rule 23(a)), with
Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 539 (6th Cir. 2012) (applying the
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Further, Rule 23(a) contains requirements of numerosity, com-
monality, typicality, and adequacy of representation by the named
plaintiffs.195  Under Supreme Court precedent, strictly applying these
four requirements is necessary to determine whether a class may be
certified.196  Both Rules 23(a)(2) and 23(b)(3) are measures to prevent
vagueness in a proposed class definition.197  If a proposed class’s
claims are too dissimilar or vaguely identified, the class will fail to be
certified, thereby avoiding the need to address objective
ascertainability.198

If a class definition satisfies all of Rule 23(a)’s requirements, a
proposed putative class must still be defined properly under Rule
23(b)(3).199  Primarily, a question of law or fact common to all class
members must exist, and a class action lawsuit must be the best solu-
tion to resolve that question.200  As such, Rules 23(a) and 23(b)(3) ex-
pressly provide two requirements of commonality that address the
adequacy of a class definition.201  By strictly applying the express re-

Sixth Circuit’s ascertainability requirement of administrative feasibility to determine
that the time needed for defendant to determine individual class members was not
dispositive).

195. FED. R. CIV. P. 23(a).
196. See Comcast, 133 S. Ct. at 1432 (explaining that plaintiffs must prove the four

requirements of Rule 23(a) to be certified); and Dukes, 564 U.S. at 350-51 (emphasizing
that class certification is only proper after proving strict compliance with the require-
ments of Rule 23(a)).

197. See Comcast, 133 S. Ct. at 1434-35 (emphasizing that the proposed class’s use
of hypothetical models to show common damages was impermissibly vague); Marcus
687 F.3d at 598 (noting that the class definition of purchasers of defective tires failed to
satisfy Rule 23(b)(3) because of the variation in car model driven along with the preex-
isting knowledge each class member had regarding his or her service).

198. Compare Comcast, 133 S. Ct. at 1435 (stating that the damage calculations
failed to meet Rule 23(b)(3)’s requirement that a single question of law or fact predomi-
nates over an entire class), with EQT Prod. Co. v. Adair, 764 F.3d 347, 366 (4th Cir.
2014) (noting that an alleged uniform practice of improper employment practices was
not sufficient to satisfy the predominance standard of Rule 23(b)(3) and that individual
cases would need independent fact analysis).

199. Compare Comcast, 133 S. Ct. at 1432 (emphasizing that Rule 23(b)(3)’s pre-
dominance requirement is more demanding than Rule 23(a)), with Amgen, 133 S. Ct. at
1194 (stating that the importance of Rule 23(b)(3) is to ensure that there are common
questions of law or fact, which predominate over any individual questions, and compli-
ance is a necessity).

200. See Amgen, 133 S. Ct. at 1191 (stating that a prerequisite to satisfying Rule
23(b)(3) is a showing by a plaintiff that common questions of law or fact predominate
over all others). See also Mullins, 795 F.3d at 663 (explaining that the superiority re-
quirement of Rule 23(b)(3) already addresses concerns of administrative feasibility, pri-
marily whether a class action would be the most efficient judicial vehicle for the
plaintiffs’ claims).

201. Compare Adair, 764 F.3d at 369 (noting the need for individual proof in the
form of lease language would strongly affect the outcome of Rule 23(a) analysis), with
Dukes, 564 U.S. at 359 (stating the purpose of Rule 23(b)(3) is that a common question
of law or fact predominates over all others, and Rule 23(a)(2) requires that there is a
common question of law or fact which pertains to the entire class which includes the
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quirements in Rule 23, a class that would otherwise be unascertaina-
ble will fail class certification.202  Therefore, the additional
ascertainability analysis promulgated by Sandusky was
unnecessary.203

V. CONCLUSION

In Sandusky Wellness Center, LLC v. Medtox Scientific, Inc.,204 a
plaintiff class sought certification in a suit against a toxicology lab af-
ter receiving unsolicited fax advertisements.205  The United States
Court of Appeals for the Eighth Circuit announced that class certifica-
tion is proper if the class definition satisfies the requirements of Rule
23 and is sufficiently defined and clearly ascertainable.206  The Eighth
Circuit overturned the United States District Court for the District of
Minnesota’s denial of class certification.207  The court found that the
class was ascertainable due to the presence of objective
measurements.208

The Eighth Circuit’s announced standard for class action certifi-
cation, which requires that a proposed class must be sufficiently de-
fined and clearly ascertainable, is impermissibly vague because it did
not state that objective measurement was necessary for a class to be
ascertainable.209  Further, the express requirements of Rule 23(a) and
23(b)(3) address issues of ascertainability, making any additional
analysis regarding ascertainability unnecessary.210

If the Eighth Circuit wishes to retain its current ascertainability
standard and ensure that district courts will only evaluate the ade-

form of damages sought), and Amgen, 133 S. Ct. at 1191 (stating that a prerequisite to
satisfying Rule 23(b)(3) is a showing by a plaintiff that common questions of law or fact
predominate over all others).

202. Compare Dukes, 564 U.S. at 366-67 (opining that a class definition was insuffi-
cient because of the predominance of individual treatment despite an alleged violation
of a single statute), with Amgen, 133 S. Ct. at 1197 (noting that proof of similar, if not
exact, fraudulent misrepresentations was sufficient to satisfy the commonality require-
ments of Rule 23(b)(3)).

203. Compare Mullins, 795 F.3d at 662 (stating that more stringent standards of
ascertainability do not further any interest which is currently protected by the express
requirements of Rule 23), with Sandusky III, 821 F.3d at 998 (emphasizing that the
proposed class satisfied Rule 23(a)(2)’s commonality requirement and Rule 23(b)(3)’s
predominance requirement by alleging a violation of federal law by sending unsolicited
faxes).

204. 821 F.3d 992 (8th Cir. 2016).
205. Sandusky Wellness Ctr., LLC v. Metox Sci., Inc., 821 F.3d 992, 994 (8th Cir.

2016).
206. Sandusky III, 821 F.3d at 996.
207. Id. at 998.
208. Id. at 997.
209. See supra notes 167-182 and accompanying text.
210. See supra notes 183-203 and accompanying text.
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quacy of the proposed class definition at the certification stage instead
of improperly engaging in fact-finding by applying the current test,
the court should state that objective measurement is necessary for as-
certainability.  This express requirement would prevent courts from
potentially expanding the ascertainability requirement to evaluate
administrative feasibility.  Alternatively, expanded ascertainability
analysis by circuit courts nationwide is not endorsed by United States
Supreme Court precedent nor the express text of Rule 23.  In order to
simplify the class certification process, district courts should adhere to
the strict application of Rule 23, which contains provisions that ad-
dress ascertainability.

Rhys J. Williams—’18
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