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DEFINING THE ARTICLE III JUDICIAL
POWER: COMPARING CONGRESSIONAL

POWER TO STRIP JURISDICTION
WITH CONGRESSIONAL POWER
TO REASSIGN ADJUDICATIONS

ANDREA OLSON†

Separation of powers principles find their way into countless
United States Supreme Court opinions, providing justifications for a
variety of rules—from the nondelegation doctrine to standing.  Predict-
ably, they are also found in cases where the Court defines the amount
of power the legislative branch should have over the judicial branch
and over adjudications as a whole.  The Court’s decisions detailing
Congress’s power to control the federal judiciary by stripping jurisdic-
tion and Congress’s power to control adjudications through delegations
to legislative courts both rely heavily on separation of powers princi-
ples.  Curiously, however, the rules come out seemingly opposite.  On
the one hand, the Court holds that separation of powers requires that
Congress have wide, perhaps limitless, latitude to assign or withdraw
jurisdiction from Article III courts.  On the other, the Court holds that
separation of powers prohibits Congress from assigning jurisdiction
over certain claims to non-Article III courts.  This article examines the
puzzling divergence of those rules, with a focus on the distinct separa-
tion of powers principles the Court uses to justify them.  Finding that
the principles applied in the two rules are logically inconsistent, this
article asks how the Court found itself in such a logical bind.

I. INTRODUCTION

The independence of the federal judiciary has never been more
important and has never gathered as much attention from the Ameri-
can public.  Yet many, who have long been taught of the United
States’ three separate and coequal branches of government, would be
shocked to learn about the extraordinary power that the political
branches have over the type of disputes that federal courts are permit-
ted to adjudicate.  The power of Congress to control the jurisdiction of
the federal courts has been a fascination of scholars for years.  And
yet, an interesting and important inconsistency in the law poses a
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problem that should put this purportedly vast power of Congress into
question.

Suppose Congress were to pass and the President were to sign a
bill that created a tribunal, housed under and subject to the oversight
of the executive branch, responsible for adjudicating any and all emol-
uments-related disputes—the Block and Restrict Inappropriate Bene-
fits and Emoluments Court (“the BRIBE Court”).  BRIBE Court
members could be selected by the President, though no advice or con-
sent by Congress is needed, and the President is authorized to remove
and replace members of the BRIBE Court at any time.  Judges on the
BRIBE Court are well-compensated, but their salaries, like their ten-
ure, are subject to adjustment at the President’s discretion.  Imagine
that this statute gives the BRIBE Court the power to adjudicate any
claims alleging that a federal elected official failed to comply with his
or her obligations under the Emoluments Clause of the Constitution.1
In creating this tribunal, however, suppose Congress also announced
that the federal Article III district and circuit courts of the United
States no longer had jurisdiction to hear emoluments-related cases,
nor could they hear challenges to the constitutionality of the BRIBE
Court.  Similarly, Congress’s BRIBE Court statute proscribed that the
United States Supreme Court’s appellate jurisdiction would not ex-
tend to such claims, including appeals from the BRIBE Court itself.
In other words, the BRIBE Court would have exclusive jurisdiction
over any claims of emolument violations, with no federal court over-
sight or review.

As to the first prong of this statute, the Supreme Court would
certainly deem problematic the BRIBE Court’s jurisdiction over con-
stitutional emoluments-related claims.  Because the BRIBE Court
was created by Congress and lacks the tenure and salary protections
mandated by Article III, it would be considered a non-Article III court.
The Court has held that Congress may not assign “Stern claims”—
common law claims traditionally adjudicated by state courts or Article
III courts—for final review by non-Article III courts because doing so

1. U.S. CONST. art. I, § 9.  The “Foreign Emoluments Clause” in the United States
Constitution reads: “No Title of Nobility shall be granted by the United States: And no
Person holding any Office of Profit or Trust under them, shall, without the Consent of
the Congress, accept of any present, Emolument, Office or Title, of any kind whatever,
from any King, Prince or foreign State.” Id. art. I, § 6.  The “Ineligibility and Emolu-
ments Clause” reads: “No Senator or Representative shall, during the Time for which he
was elected, be appointed to any civil Office under the Authority of the United States,
which shall have been created, or the Emoluments whereof shall have been increased
during such a time.” Id.Scholars have said that the term “emolument” is broad, but
largely represents an advantage, payment, or remuneration. See NORMAN EISEN, RICH-

ARD PAINTER, & LAURENCE TRIBE, THE EMOLUMENTS CLAUSE: ITS TEXT, MEANING, AND

APPLICATION TO DONALD TRUMP 11 (2016), https://www.brookings.edu/wp-content/
uploads/2016/12/gs_121616_emoluments-clause1.pdf.
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would disrupt the “purpose” of Article III and the “integrity of judicial
decision making.”2  The same is surely true for constitutional claims,
as they too have traditionally been adjudicated by state courts or Arti-
cle III courts.  Congress has never passed legislation to grant a non-
Article III court exclusive authority to adjudicate constitutional is-
sues;3 however, the Supreme Court would almost certainly view such
constitutional claims akin to “Stern claims” and would see any efforts
to reassign their adjudication to non-Article III courts as disrupting
Article III.  Because “the stuff of the traditional actions at common
law” is part of the “judicial power,” which Article III of the Constitu-
tion vests in Article III courts,4 the Supreme Court likely would hold
that Congress’s BRIBE Court unconstitutionally encroached on the
authority of the judicial branch to adjudicate constitutional questions,
including those related to emoluments.

However, any effort by the Court to declare the tribunal problem-
atic would be frustrated by the fact that in the very same statute Con-
gress stripped it of jurisdiction to hear claims challenging the
constitutionality of the non-Article III tribunal in the first place.
Since, “a congressional grant of jurisdiction is a prerequisite to the ex-
ercise of judicial power,”5 the Court may find itself powerless to issue
a finding of unconstitutionality.  Indeed, as the Court held over a cen-
tury ago, “when [jurisdiction] ceases to exist, the only function re-
maining to the court is that of announcing the fact and dismissing the
cause.”6

* * *

The Supreme Court has stated, on several occasions, that Con-
gress has plenary authority over the jurisdiction of Article III federal

2. See Stern v. Marshall, 564 U.S. 462, 484 (2011) (holding that Congress’s grant
to non-Article III bankruptcy courts of jurisdiction to adjudicate common law tort claims
raised as compulsory counterclaims in bankruptcy proceedings was unconstitutional);
see also Wellness Int’l. Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1941-42, 1946-47 (2015)
(explaining the concept of a “Stern claim” based on the 2011 Supreme Court decision in
Stern).  For the past three decades, if not longer, the Court has been incredibly divided
on the extent of Congress’s authority to create alternative forums for adjudicating
claims, without granting adjudicators the life tenure and salary protections guaranteed
to Article III judges. See infra Part I.B.

3. See Erwin Chemerinsky, A Framework for Analyzing the Constitutionality of
Restrictions on the Federal Court Jurisdiction in Immigration Cases, 29 MEM. L. REV.
295, 311 (1998) (explaining that part of the reason why there are no Supreme Court
decisions explaining the consequences of an entire repeal of federal court jurisdiction is
because the Court has always construed statutes as allowing some jurisdiction left for
the federal courts).

4. Stern, 564 U.S. at 484 (citing N. Pipeline Constr. Co. v. Marathon Pipe Line
Co., 458 U.S. 50, 90 (1982) (Rehnquist, J., concurring)).

5. Patchak v. Zinke, 138 S. Ct. 897, 907 (2018).
6. Ex parte McCardle, 74 U.S. 506, 514 (1868).
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courts.7  This authority includes Congress’s power not to grant the
federal courts jurisdiction over a category of disputes altogether, with-
out which federal courts may not hear a claim.8  Congress’s authority
extends, it appears, to any efforts to remove or “strip” jurisdiction pre-
viously vested in Article III courts, whether based on the estimated
value of the claims (amount-in-controversy) or based simply on a sub-
ject matter that Congress no longer wishes for the federal courts to
handle.9  By contrast, the Court has forcefully rejected the idea that
Congress could grant non-Article III courts the power to adjudicate
certain claims in certain contexts, a rule based on Article III’s reserva-
tion of the “judicial power” for Article III courts.10

Intuitively, based on the immense power that Congress has to as-
sign, withhold, or remove jurisdiction of federal courts over any type of
claim, one might also infer that Congress would be permitted to vest
jurisdiction over those same claims in any adjudicatory body of its
choosing.  The power to give or not to give something to one party
might instinctively seem to include the power to give that same thing
to another.  The Court, however, has treated these two rules for Con-
gress’s authority—its power to strip Article III courts of jurisdiction
and its power to choose an entity in which to vest jurisdiction—very
differently.  The Court reads the Constitution as allowing Congress to
give or remove jurisdiction for certain claims to Article III courts but
not to give that same jurisdiction to non-Article III courts.  It is not
necessarily a logical fallacy to say that it is permissible to take some-
thing away from one party and impermissible to take that same thing
and give it to another party.  Yet, the Court’s radically different treat-
ment of Congress’s power in these two areas is still inconsistent.  This
Article seeks to illustrate that inconsistency—found in the Court’s
holdings and in the underlying principles justifying the rules—and to
explore possible reasons for the divergent treatment.

A great deal of scholarship has explored each of these two areas of
the Court’s jurisprudence, assessing whether the Court has identified

7. See Brotherhood of Railroad Trainmen v. Toledo, 321 U.S. 50, 63-64 (1944).
The Court stated:

Congress, exercising its plenary control over the jurisdiction of the federal
courts, has seen fit to withhold [one form of remedy].  With the wisdom of that
action we have no concern.  It is enough, for its enforcement, that it is written
plain and does not transcend the limits of legislative power.

Id.
8. See Strawbridge v. Curtiss, 7 U.S. 267 (1806) (holding that, in the Judiciary Act

of 1789, Congress did not grant jurisdiction to federal courts over disputes lacking com-
plete diversity).

9. See Ex parte McCardle, 74 U.S. at 514 (stating, “The provision of the act of
1867, affirming the appellate jurisdiction of this court in cases of habeas corpus is ex-
pressly repealed . . . Without jurisdiction the court cannot proceed at all in any cause.”).

10. See Stern, 564 U.S. at 484.
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the correct rule based on constitutional text, historical practices, func-
tional administrability in modern times, and structural constitutional
principles.11  Even more scholarship analyzes separation of powers
principles in the Constitution broadly, including the way in which the
Court applies those principles in making determinations about Con-
gress’s powers with respect to adjudications.

This Article takes a unique approach by examining jurisdiction-
stripping and non-Article III court jurisprudence side-by-side, since
both areas of law address the amount of power Congress should have
over the judicial branch and adjudications as a whole.  Looking at the
Court’s rules and at the underlying separation of powers justifications
for those rules, this Article assesses whether the Court has been logi-
cally consistent in its treatment of the two.  This Article examines the
seeming discrepancy of a court that is greatly troubled by the balance
of power when considering Congress’s assignment of adjudicatory re-
sponsibilities to non-Article III courts but also is somehow quite com-
fortable with the balance of power when it considers Congress’s ability
to strip the federal courts of jurisdiction to adjudicate altogether.

Particularly intriguing for this debate is the 2008 case
Boumediene v. Bush,12 where the Court was faced both with a non-
Article III court delegation by Congress, as well as its withdrawal of
jurisdiction from Article III courts.13  This case might have served as
the mechanism by which the Court would reconcile how Congress
could permissibly control federal court jurisdiction and assign adjudi-
catory responsibility outside the Article III courts, both without violat-
ing separation of powers demands.  Instead, the Court dodged that
question in a lengthy but cryptic decision that appears to rely on due
process requirements, rather than separation of powers principles, as
the constitutional tool that restricts Congress’s control over the judici-
ary.14  As such, the law is left with two seemingly inconsistent rules
regarding congressional power over the judicial branch.

The proper role of logical analysis in constitutional law is debated.
There are those who believe that the law and the legal system can
only be analyzed and assessed based on internal logical consistency.15

Others view the use of formal logic as an inappropriate application of

11. Gerald Gunther, Congressional Power to Curtail Federal Court Jurisdiction:
An Opinionated Guide to the Ongoing Debate, 36 STAN. L. REV. 895, 897 n.9 (1984).  The
scholarship on jurisdiction-stripping was perhaps best described by Professor William
Van Alstyne in a letter to Professor Gerald Gunther when he said the literature was
“choking on redundancy.” Id.

12. 553 U.S. 723 (2008).
13. Boumediene v. Bush, 553 U.S. 723, 733, 736 (2008).
14. See infra notes 56-59 and accompanying text.
15. See, e.g., Guido Calabresi, An Approach to Legal Thought: Four Approaches to

Law and to the Allocation of Body Parts, 55 STAN. L. REV. 2113, 2114-22 (2003) (describ-
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an overly formalistic approach to law, one that puts too much pressure
on a diverse legal system with reasoning that requires consideration
of numerous factors.16  This Article takes the view of  philosophers
and logicians who have long asserted that consistency is the basic test
for rationality—that without predictable and unified rules, the result
is not a system of governance, but chaos.  An analysis based on logic is
appropriate because, at its core, the United States’ common law sys-
tem is based on an understanding that the law develops by building
upon itself, by analyzing the unique circumstances of a given case, and
by applying evolving yet consistent rules.17  The common law system
depends on rationality.

As such, it is both fair and necessary to explore the internal incon-
sistency of two areas of law—particularly, as here, where the two ar-
eas of law are both rooted in a debate over the proper approach to a
separation of powers among the branches of government.  This Article
therefore conducts a logical analysis comparing the consistency of the
Court’s rules in these two areas.18  Finding them to be inconsistent,
the Article proceeds to explore how and why such an inconsistency
might have developed.19

This Article is organized in three parts.  Part I provides an over-
view of the case law and analysis of these two areas of jurisprudence
related to Congress’s control of federal court jurisdiction and alloca-
tion of the judicial power, focusing on the justifications the Court has
given for its rules.  Part II explains the inconsistency of the Court’s
approach to these two areas of law, specifically insofar as the Court
relies on differing separation of powers principles for the analysis.  Fi-
nally, Part III assesses several explanations for the Court’s inconsis-
tency and evaluates the implications of these hypotheses.

II. CONGRESS’S AUTHORITY TO DEFINE THE JUDICIAL
POWER

Two of the most heavily debated questions of structural constitu-
tional law arise in the debate over Congress’s power to control the ju-
dicial branch and adjudications.  One question asks about the extent

ing an approach to the law focused on internal coherence as “Doctrinalism” or
“Autonomism”).

16. See, e.g., Jerome Frank, Mr. Justice Holmes and Non-Euclidean Legal Think-
ing, 17 CORNELL L.Q. 568 (1931).

17. See, e.g., Louis Brandeis & Samuel Warren, The Right to Privacy, 4 HARV. L.
REV. 193, 193 (1890) (explaining the evolution of privacy rights as starting only with a
protection from physical interference and expanding, based on consistent principles, to a
protection of the “right to be let alone”).

18. See infra notes 117-135 and accompanying text.
19. See infra notes 136-213 and accompanying text.
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of Congress’s power to assign—or more importantly, to withdraw—
jurisdiction to and from the federal courts.  The second question asks
about the extent of Congress’s power to assign adjudicatory responsi-
bilities to non-Article III courts, or “legislative courts,” created by Con-
gress but staffed with judges who lack the salary and tenure
protections of Article III.

Both questions arise under Article III of the Constitution, though
neither is clearly answered by the text.20  As with most constitutional
interpretation, the tools used by the courts and scholars to answer
these questions include constitutional text, history, structure, func-
tion, and policy justifications.

This part explores these two questions about the scope of Con-
gress’s control over assigning adjudicatory responsibility.  For either
question, this Article reviews the textual and historical arguments
made by courts and scholars but largely focuses on how the Court has
used separation of powers principles to justify each rule.  Part I.A
deals with the Court’s rules, case law, and separation of powers justifi-
cations when it comes to Congress’s power to assign or withdraw juris-
diction from federal courts.21  Part I.B addresses the Court’s rules,
case law, and separation of powers justifications for Congress’s power
to create and assign adjudications to non-Article III legislative
courts.22  Together, Parts I.A and I.B demonstrate that the Court has
relied on similar tools in defining the rules in these two areas, yet the
rules themselves could not be further apart.  In one area, the Court
has determined that Congress has extensive, perhaps limitless, power
to control the judicial branch.  In another area, the Court has put sub-
stantial constraints on Congress’s power to exercise control.

A. THE “PLENARY” JURISDICTION-STRIPPING POWER: TEXTUAL,
HISTORICAL, AND STRUCTURAL JUSTIFICATIONS

The United States Supreme Court has stated time and time
again, even as recently as the 2018 Term, that Congress’s “control
over the jurisdiction of the federal courts is plenary.”23  Despite this
categorical declaration, Congress’s power to withdraw or “strip” juris-
diction from the federal courts has been the subject of inexhaustible

20. See infra notes 26-45 and 83-92 and accompanying text.
21. See infra notes 23-74 and accompanying text.
22. See infra notes 75-113 and accompanying text.
23. Patchak v. Zinke, 138 S. Ct. 897, 906 (2018) (quotations removed); see also Ya-

kus v. United States, 321 U.S. 414, 465 (1944) (Rutledge, J., dissenting) (stating that
“[s]o much may be rested on Congress’ plenary authority to define and control the juris-
diction of the federal courts”).
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debate amongst scholars.24  This robust scholarly collection helps to
compensate for the relatively few Supreme Court cases that address
this fundamental principle.  Indeed, by way of precedent, scholars are
left examining only a handful of foundational cases and three in-
stances wherein the Court appears to have identified possible excep-
tions to this otherwise absolute and steadfast rule.

In determining where this “plenary authority over jurisdiction”
rule came from, the inquiry is often divided into two parts: (1) why
Congress has control over inferior federal court jurisdiction—that of
federal district and circuit courts, and (2) why Congress has control
over the Supreme Court’s (at least appellate) jurisdiction.25

The text of Article III does not say that Congress can assign or
withdraw jurisdiction to the inferior federal courts.26  In fact, the lan-
guage declaring that judicial power “shall be vested,” seems to require
that federal courts be given the authority to adjudicate at least all of
those categories of cases and controversies listed in Article III.27  Jus-
tice Story made this very argument in Martin v. Hunter’s Lessee,28

saying that the framing of Article III was “manifestly designed to be
mandatory.”29  He stated that the entire point of the Constitution was
to establish three branches of government, with the judicial branch’s
role to “expound and enforce” the laws written by the legislature.30  If
Congress were entitled to choose, for whatever reason, not to vest judi-
cial power in the judicial branch, “they might defeat the constitution
itself.”31  That proposition defies reason.  And yet, despite its abun-

24. See Gunther, supra note 11; see also Brian Fitzpatrick, The Constitutionality of
Federal Jurisdiction-Stripping Legislation and the History of State and Judicial Selec-
tion and Tenure, 98 VA. L. REV. 839, 839 (2012) (explaining that “[f]ew topics have capti-
vated the attention of scholars of the federal judiciary like the question of how much
power Congress can exercise over the jurisdiction of the federal courts”).

25. See RICHARD H. FALLON, JR. ET. AL., HART AND WECHSLER’S THE FEDERAL

COURTS AND THE FEDERAL SYSTEM 307, 314, 319 (7th ed. 2015) [hereinafter HART &
WECHSLER] (distinguishing constitutional considerations raised by congressional power
to strip jurisdiction from lower courts verses congressional power to strip jurisdiction
from the United States Supreme Court).

26. U.S. CONST. art. III, § 1.  The relevant portion of Article III reads:
The judicial Power of the United States, shall be vested in one supreme Court,
and in such inferior Courts as the Congress may from time to time ordain and
establish.  The Judges, both of the supreme and inferior Courts, shall hold their
Offices during good Behaviour, and shall, at stated Times, receive for their Ser-
vices, a Compensation, which shall not be diminished during their Continuance
in Office.

Id.
27. See Robert Clinton, A Mandatory View of Federal Court Jurisdiction: A Guided

Quest for the Original Understanding of Article III, 132 U. PA. L. REV. 741, 749-50
(1984).

28. 14 U.S. 304 (1816).
29. Martin v. Hunter’s Lessee, 14 U.S. 304, 328 (1816).
30. Martin, 14 U.S. at 329.
31. Id.
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dant rationality, Story’s argument has been treated as dicta, and the
Court has departed from his Article III interpretations since then.32

Rather than adhering to the seemingly mandatory language of
Article III, the Court has instead implied Congress’s control over in-
ferior federal court jurisdiction based on a greater-includes-the-lesser
proposition—that “Congress’ greater power to create lower federal
courts includes its lesser power to ‘limit the jurisdiction of those
Courts.’”33  This reasoning dates back at least to the mid-19th century
in Sheldon v. Sill.34  The Court explained that because the Constitu-
tion gives Congress the power of inferior federal court establishment,
then either (a) the constituted inferior courts must have jurisdiction
over “all the judicial powers not given to the Supreme Court,” or (b)
Congress’s power to constitute courts includes the power to “define
their respective jurisdictions.”35  The Court dismissed the first option,
stating that lower courts could not have jurisdiction to match that of
the Supreme Court since such a rule had never been asserted in prece-
dent cases and “could not be defended by a show of reason.”36  Conse-
quently, the Court held that Congress must have control over inferior
federal court jurisdiction.37  The reasoning is an unsupported disjunc-
tive syllogism, suggesting without basis that only two possible inter-
pretations exist, and rejecting one in order to command the other.38

This flawed logic establishes the basis for Congress’s vast authority to
control inferior federal court jurisdiction.

Article III’s language with respect to Congress’s power over the
Supreme Court’s jurisdiction is more direct, albeit still not decisive.39

The language gives an impression of some control by Congress over

32. See Clinton, supra note 27, at 751-52 n.21; see also Gunther, supra note 11, at
903 (indicating that “Justice Story’s statements are more plausibly read as exhortations
regarding desirable policy than as expressions of constitutional commands”).

33. Patchak, 138 S. Ct. at 906.
34. 49 U.S. 441 (1850).
35. Sheldon v. Sill, 49 U.S. 441, 448 (1850).
36. Sheldon, 49 U.S. at 449.
37. Id.
38. One problem, of course, is that the Sheldon opinion provides no basis for how

the two exclusive options were determined—certainly not a textual basis—and thereby
commits a fallacy of false dilemma.  Additionally, the Court’s explanation for rejecting
the first proposition is based only on historical practice by the courts and Congress, a
fact that is challenged by scholars. See, e.g., David Dow, Is the “Arising Under” Juris-
dictional Grant in Article III Self-Executing?, 25 WM. & MARY BILL RTS. J. 1, 12 (2016)
(arguing against the conventional view that the Judiciary Act of 1789 demonstrates
that the Framers and the first Congress viewed Article III as not self-executing without
statutory grant of jurisdiction).  Moreover, though the Court says the proposition that
the Constitution gave inferior federal courts jurisdiction over any powers not given to
the Supreme Court “could not be defended with any show of reason,” there is actually
nothing unreasonable about it. Sheldon, 49 U.S. at 449.  The proposition is neither in-
ternally contradictory nor proven false by any other means.

39. Here, the relevant portion of Article III reads:
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some aspect of the Supreme Court’s jurisdiction, but as scholars have
pointed out, the scope of that control is far from clear.40  In addition,
the clause that defines the scope of Congress’s control over Supreme
Court jurisdiction—the Exceptions Clause—was added only after the
Constitution had undergone several drafts and was not much dis-
cussed by delegates prior to its adoption.41  Nevertheless, since as
early as Chief Justice John Marshall’s decision in Durousseau v.
United States,42 the Court has treated the Exceptions Clause as giv-
ing Congress wide, if not limitless, latitude in assigning and with-
drawing the Supreme Court’s appellate jurisdiction.43  Indeed, the
Court in Ex parte McCardle44 looked at Congress’s authority under
the Constitution and determined that “the power to make exceptions
to the appellate jurisdiction of this [Supreme] court is given by express
words.”45

Despite the seemingly boundless authority of Congress’s jurisdic-
tion-stripping power that the Court reads into Article III, there are
three cases that scholars point to as indicating some limits. In two of
these cases, the only two such cases in the Court’s history,46  Con-
gress’s attempt to strip the federal courts’ jurisdiction is held to be

In all Cases affecting Ambassadors, other public Ministers and Consuls, and
those in which a State shall be Party, the supreme Court shall have original
Jurisdiction.  In all the other Cases before mentioned, the supreme Court shall
have appellate Jurisdiction, both as to Law and Fact, with such Exceptions,
and under such Regulations as the Congress shall make.

U.S. CONST. art. III, § 2, cl. 2. See also John Manning, Separation of Powers as Ordi-
nary Interpretation, 124 HARV. L. REV. 1939, 1944 n.17 (2011) (explaining that the Vest-
ing Clauses, including Art. III, §1, are difficult to surmise based on “ordinary textual
interpretation” due to “their relative indeterminacy”); but see Memorandum from John
Roberts, then-Special Assistant to the U.S. Attorney General, Proposals to Divest the
Supreme Court of Appellate Jurisdiction, http://www.washingtonpost.com/wp-srv/na-
tion/documents/roberts_appellate_jurisdiction.pdf (stating that “[t]his clear and une-
quivocal language is the strongest argument in favor of congressional power and the
inevitable stumbling block for those who would read the clause in a more restricted
fashion”).

40. See, e.g., Akil Amar, A Neo-Federalist View of Article III: Separating the Two
Tiers of Federal Jurisdiction, 65 B.U. L. REV. 205, 230 n.86 (1985) (noting that even his
own interpretation is not “patently self-evident,” for, if it were, “the near orthodoxy cur-
rently enjoyed by the Hart school would be utterly inexplicable and mystifying”).  The
text could mean, for example, that Congress has the power only to adjust the Court’s
appellate and original jurisdiction, not to withdraw jurisdiction altogether.

41. See Clinton, supra note 27, at 775.
42. 10 U.S. 307 (1810).
43. Durousseau v. United States, 10 U.S. 307, 314 (1810)  “The appellate powers of

this court are not given by the judicial act.  They are given by the constitution.  But they
are limited and regulated by the judicial and by such other acts as have been passed on
the subject.” Durousseau, 10 U.S. at 314.

44. 74 U.S. 506 (1868).
45. Ex parte McCardle, 74 U.S. 506, 514 (1868).
46. Richard Fallon, Jurisdiction-Stripping Reconsidered, 96 VA. L. REV. 1043, 1133

(2010).
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unconstitutional.  In the third case, Congress’s jurisdiction-stripping
authority is upheld, but alternative justifications have been given as
to why that was so.  In all three, scholars debate whether these cases
truly indicate limits on Congress’s power, or whether there are alter-
native justifications for each.

In the first notable case, United States v. Klein,47 the Court held
that a statute, which required the Supreme Court to dismiss for want
of jurisdiction if the claimant used a presidential pardon to demon-
strate loyalty, did not validly withdraw jurisdiction from the Court.
“It seems to us that this is not an exercise of the acknowledged power
of Congress to make exceptions and prescribe regulations to the appel-
late power.”48 Klein has been called “a confusing opinion”49 and even
the Court has said that the reasons for part of its holding “were not
entirely clear.”50  The Court’s decision appears to rest on “several
strands.”51  For instance, it suggests that Congress cannot instruct
the courts how to decide a specific case, or cannot use jurisdiction-
stripping as a means-to-an-end.52  However, an alternative theory ar-
gues that the Court found the statute problematic because:

Through its selective employment of the federal courts to en-
force only those claims made by ‘loyal’ citizens who did not
rely on a presidential pardon to demonstrate loyalty, Con-
gress commanded the courts to act in direct conflict with
what they believed to be constitutionally mandated, namely
that the effect of a presidential pardon on the recipient is to
wipe the slate clean and render that person loyal.53

The latter view might suggest that there are other constitutional lim-
its, within and beyond Article III, that prevent an unlimited exercise
of Congress’s jurisdiction control.

The case of Boumediene v. Bush54 is especially useful for present
purposes, as it involved not only a challenge to Congress’s stripping of
federal court jurisdiction, but also the granting jurisdiction to a non-
Article III military tribunal.  Pursuant to Congress’s Authorization for
Use of Military Force (“AUMF”), the Department of Defense had es-
tablished Combatant Status Review Tribunals to determine if individ-
uals captured under the auspices of the government’s War on Terror

47. 80 U.S. 128 (1871).
48. United States v. Klein, 80 U.S. 128, 146 (1871).
49. Fallon, supra note 46, at 1079.
50. Patchak, 138 S. Ct. at 909.
51. Fallon, supra note 46, at 1079.
52. Id.
53. Amanda Tyler, The Story of Klein: The Scope of Congress’s Authority to Shape

the Jurisdiction of the Federal Courts, in FEDERAL COURT STORIES 108 (Vicki Jackson &
Judith Resnik eds., 2010).

54. 553 U.S. 723 (2008).
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were “enemy combatants” subject to detention.55  Congress subse-
quently passed the Military Commissions Act of 2006 to remove most
Article III court jurisdiction, including jurisdiction over any habeas
claims brought by the detainees.56  The Court struck down the juris-
dictional limitations as unconstitutional.57  Motivating Justice Ken-
nedy’s decision, at the forefront, appears to be a worry about the
political branches governing “without legal constraint.”58  However,
the opinion is difficult to identify as a restriction on Congress’s juris-
diction-stripping authority because it relies in large part on the man-
dates of due process, as well as whether the Military Commissions Act
unconstitutionally suspended the writ of habeas corpus.59  Because of
these alternative constitutional concerns, it has been said that
Boumediene may have “no necessary bearing on jurisdiction-stripping
proposals outside the scope of [the Suspension Clause].”60  Nonethe-
less, the case is a challenge to Congress’s withdrawal of federal court
jurisdiction, and therefore, like Klein, suggests that there may be
some constraints to the otherwise so-called “plenary” power.

Finally, in Ex parte McCardle, the Court upheld the constitution-
ality of the Repealer Act, which stripped the Court of jurisdiction over
a specific habeas claim midway through its appeal.61  The Court ex-
plained, “Without jurisdiction the court cannot proceed at all in any
cause. Jurisdiction is power to declare the law, and when it ceases to
exist, the only function remaining to the court is that of announcing
the fact and dismissing the cause.”62  The Court expressed no doubt as
to the extent of Congress’s power to grant or revoke jurisdiction; yet,
at the end of the opinion, the Court “reach[ed] out in dictum to deny
that all aspects of its jurisdiction had been withdrawn.”63  The Court’s
observation that the jurisdiction-stripping was not comprehensive,
since litigants might still have reached the Supreme Court through
another avenue, is pointed to as an indication that the Court might
not have been so tolerant had Congress tried to strip all jurisdiction.64

As the above cases demonstrate, there is inconclusive textual sup-
port for the proposition of Congress’s plenary power to strip federal

55. Boumediene v. Bush, 553 U.S. 723, 733-34 (2008).
56. Boumediene, 553 U.S. at 733-35.
57. See Tyler, supra note 53, at 110.
58. Boumediene, 553 U.S. at 765.
59. See id. at 781 (stating that “[t]he idea that the necessary scope of habeas re-

view in part depends upon the rigor of any earlier proceedings accords with our test for
procedural adequacy in the due process context”).

60. Fallon, supra note 46, at 1053.
61. See HART & WECHSLER, supra note 25, at 316.
62. McCardle, 74 U.S. at 514.
63. HART & WECHSLER, supra note 25, at 316.
64. See, e.g., Fallon, supra note 46, at 1078.
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court jurisdiction.  As such, the Court and scholars have occasionally
looked to historical practice as a means to solidify the rule.  The key
historical evidence cited is the Judiciary Act of 1789, passed by the
First Congress, which provided for extensive jurisdiction for the fed-
eral courts, though not the full extent authorized under Article III.65

In Durousseau, the Court finds this history persuasive, noting that
“[w]hen the first legislature of the union proceeded to carry the third
article of the constitution [sic] into effect, they must be understood as
intending to execute the power they possessed of making exceptions to
the appellate jurisdiction of the supreme court [sic].”66  Because the
Judiciary Act of 1789 did not grant the federal courts comprehensive
jurisdiction, it is argued that those legislators understood themselves
to have control over federal court jurisdiction broadly.

History is perhaps the most difficult justification to overcome for
those who disagree with a plenary control of jurisdiction by Con-
gress.67  And yet, even here, scholars have contested the force of the
explanation.  For example, Professor Dow explains that the Judiciary
Act of 1789, like most legislation, was “a compromise measure,” mean-
ing that the language of that statute could not and should not defini-
tively define the scope of Article III.68  He also points to
contemporaneously proposed legislation and expressions about legis-
lation as demonstrating that some members of the First Congress may
not have understood themselves as having a jurisdiction-stripping
power, but were so intent on limiting federal power that they sup-
ported the Judiciary Act anyway.69  Like a purely textual analysis,
history seems an imperfect tool from which to draw a clear and precise
rule on this question.

Finally, because the question of Congress’s control of federal court
jurisdiction is a structural constitutional question, and because the
Court puts significant—perhaps decisive—weight into them, it is im-

65. See Paul Bator, Congressional Power over the Jurisdiction of the Federal
Courts, 27 VILL. L REV. 1030, 1031-32 (1982) (explaining that “[t]he First Judiciary Act,
passed by a Congress whose membership included many of the Framers, created lower
federal courts but gave them only a small portion of the federal judicial power”).

66. Durousseau, 10 U.S. at 314.
67. See Clinton, supra note 27, at 845-51 (challenging the strong reliance on the

First Judiciary Act and early Court holdings on jurisdiction-stripping rules as “grossly
oversimplify[ing] the post-1789 history of the implementation of the judicial article”).

68. Dow, supra note 38, at 13.  This, of course, is an argument against relying on
the acts passed by the First Congress more broadly when defining and clarifying consti-
tutional vagueness. Id.

69. See id. at 15; see also Amanda Tyler, Assessing the Role of History in the Fed-
eral Courts Cannon: A Word of Caution, 90 NOTRE DAME L. REV. 1739, 1743-49 (2015)
(providing four examples of statues passed by early congresses or actions taken by exec-
utives which have since been found highly problematic and occasionally
unconstitutional).
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portant to understand the separation of powers principles that the
Court applies in these cases.  The cases upholding Congress’s “ple-
nary” power to control federal court jurisdiction appear to raise two
complementary separation of powers arguments.  The first argument
suggests that granting or withdrawing jurisdiction from the courts is a
form of legislating, and therefore there would be a separation of pow-
ers concern if Congress were disallowed from performing this func-
tion.  The Court in Patchak asserts this argument forcefully.  There,
the Court explained that, “with limited exceptions, a congressional
grant of jurisdiction is a prerequisite to the exercise of power,” and
that if the Court struck down a statute in which Congress stripped
jurisdiction, that action would “undermine the separation of powers by
‘elevat[ing] the judicial over the legislative branch.’”70

The second separation of powers argument represents the corol-
lary of the first: performance of judicial duty and exercise of the judi-
cial power is simply the application of the laws set forth by Congress,
including the laws as to the courts’ jurisdiction.  In other words, a
court exercises the judicial power when it faithfully applies Congress’s
rules as to the constraints on its own jurisdiction to hear a case.  This
argument is captured in the McCardle Court’s affirmation of jurisdic-
tion-stripping authority, and in particular its concluding reflection
that “judicial duty is not less fitly performed by declining ungranted
jurisdiction than in exercising firmly that which the Constitution and
the laws confer.”71

These separation of powers explanations are not formal or rigid
arguments that strict lines must be drawn between branches; instead
they take on an almost functionalist separation of powers quality.
The two corollary concerns look at the type of determination being
made—as to the scope of power that can be exercised by the judicial
branch—and conclude that this determination itself is a “legislative”
function.  By contrast, a strictly formalist assessment might look only
at whether the power of one of the branches is reduced from a rigid
predetermined scope.  In those cases where the Court proclaims a vast
congressional jurisdiction-stripping power, the Court seems undeter-
red by arguments that such a substantial legislative power to deter-

70. Patchak, 138 S. Ct. at 907 (quoting Cary v. Curtis, 44 U.S. 236, 245 (1845)).
The Court in Patchak faced the question of whether Congress could, by virtue of its
jurisdiction-stripping authority, change the law as it related to a specific piece of land
and thereby determine the outcome of an ongoing lawsuit. Patchak, 138 S. Ct. at 902-
03.  A plurality of the Court agreed that the withdrawal of jurisdiction was proper. Id.
at 902.  Justices Ginsburg and Sotomayor concurred in the judgement, believing that
Congress had lawfully acted to reinstate federal sovereign immunity, but did not neces-
sarily agree that the federal courts’ jurisdiction had been lawfully stripped. Id. at 912-
13 (Ginsburg, J., concurring).

71. McCardle, 74 U.S. at 514.
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mine the scope of the judicial branch’s authority to adjudicate
altogether is an invasion or encroachment on the latter independent
branch’s power.72

It is notable that the three cases with possible exceptions to the
plenary jurisdiction control rule—Klein, Boumediene, and McCardle—
do not necessarily take a differing view of separation of powers princi-
ples.  These exception cases do not represent a change in the Court’s
approach by, for example, suddenly justifying exceptions based on a
formal or rigid application of separation of powers where each branch
must stay within its carefully prescribed box.73  Rather, in Klein and
Boumediene, the Court weighs other constitutional requirements as
restricting the otherwise “plenary” power to strip jurisdiction from the
courts.74  Had the Court in these cases rejected the earlier separation
of powers principles used to justify Congress’s jurisdiction-stripping
power, the Court might have gone further in crafting exceptions to
Congress’s jurisdiction-stripping power.  In other words, the Court
may have held that harm is done to a strict separation of powers when
one branch controls the authority and scope of authority of another.
Instead, in all three exception cases, the Court made no effort to limit
Congress’s authority to assign and withdraw jurisdiction from Article
III courts.

B. THE “LIMITED” NON-ARTICLE III COURT DELEGATION POWER:
TEXTUAL, HISTORICAL, AND STRUCTURAL JUSTIFICATIONS

The United States Supreme Court’s rule for Congress’s authority
to create non-Article III courts and assign to them adjudicatory au-
thority is less straightforward and less succinct than the rule for juris-
diction-stripping.  In this area of law, the rules can be described as an
evolution, especially with regards to the notion that “public rights” are

72. See, e.g., Patchak, 138 S. Ct. at 910 (rejecting the arguments of the dissent that
Congress’s withdrawal of jurisdiction was a manipulation in order to exercise the judi-
cial power rather than the legislative power).

73. The Court in Klein does use some “formalist” separation of powers language,
such as its statement that “[i]t is the intention of the Constitution that each of the great
co-ordinate departments of the government—the Legislative, the Executive and the Ju-
dicial—shall be, in its sphere, independent of the others.” Klein, 80 U.S. at 147.  But, as
noted above, Chief Justice Chase’s justification is somewhat convoluted, and is arguably
based on a view that Congress may not put the federal courts in a position requiring
them to participate in what they would interpret as a constitutional violation. See
Tyler, supra note 53, at 108.

74. In Boumediene, the other constitutional considerations are the prisoners’ rights
under the suspension clause, guaranteeing a right to seek habeas corpus absent suspen-
sion, and the due process clause as to the analysis of the procedural substitution for
review that was offered. See Boumediene, 553 U.S. at 773, 779.  In Klein, the constitu-
tional consideration was the Court’s own prior determination on the effect of the presi-
dential pardon, a power granted to the Executive under Article II, Section 2 of the
Constitution. See Klein, 80 U.S. at 147-48.
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some of those that can be adjudicated by non-Article III courts.75  De-
scriptively, the Court most recently said that its precedent gives Con-
gress “significant latitude to assign adjudication” to non-Article III
courts in certain cases.76  However, recent cases have substantially
limited the breadth of the cases that can be brought before such
tribunals.

As it currently stands, the doctrine is not entirely clear,77 but the
current rules might be summarized with the following: absent a mili-
tary tribunal or territorial tribunal, the Court applies a “public rights”
framework when it assesses the types of claims that Congress can as-
sign to a non-Article III court.78  This means that if the right asserted
is one established and generally, though not always, defended against
by the government, then Congress has the authority to allow such
claims to be heard initially by courts that do not meet the tenure and
salary protection requirements of Article III.79  Congress may not as-
sign “Stern claims” —common law claims added to a public rights ad-
judication through ancillary jurisdiction—to non-Article III courts,80

or at least may not permit a non-Article III court to enter final judg-
ment on such claim.81  However, a divided Court has held that the
Stern rule does not apply if all parties to the suit consent to the adjudi-
cation by the non-Article III court.82

The evolving line of rules outlined above are not mandated by the
text of the Constitution.  In terms of constitutional text, the Court
looks to competing clauses from Article III and Article I in assessing
how Congress may allocate adjudicatory functions.  Article I grants
that Congress may “constitute Tribunals inferior to the supreme
Court.”83  Meanwhile, Article III states that “[t]he judicial power of
the United States, shall be vested in one supreme Court, and in such
inferior Courts as the Congress may from time to time ordain and es-

75. See N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 67-68
(1982) (explaining the basis for and evolution of the “public rights doctrine”).

76. Oil States Energy Servs. v. Greene’s Energy Grp., 138 S. Ct. 1365, 1373 (2018).
77. In the last Term, the Court reemphasized the point made decades ago that

“[t]his Court has not ‘definitely explained’ the distinction between public and private
rights.” Id.  (citing N. Pipeline, 458 U.S. at 69); see also Commodity Futures Trading
Comm’n v. Schor, 478 U.S. 833, 847 (1986) (noting for the Court that “our precedents in
this area do not admit of easy synthesis”).

78. See N. Pipeline, 458 U.S. at 64-67.
79. See Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 586 (1985).
80. Stern v. Marshall, 564 U.S. 462, 503 (2011).
81. Executive Benefits Ins. Agency v. Arkison, 134 S. Ct. 2165, 2168 (2014).  The

role of finality in non-Article III courts’ adjudications has been a concern of the Court’s
going back to Crowell v. Benson, when the Court held that there must be de novo review
by an Article III court such as not to “sap the judicial power as it exists under the
federal Constitution.”  Crowell v. Benson, 285 U.S. 22, 57 (1932).

82. Wellness Int’l. Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1949 (2015).
83. U.S. CONST. art. I, § 8, cl. 9.
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tablish,” where the judges of the inferior and Supreme Court “shall
hold their Offices during good Behavior” and receive “a Compensation,
which shall not be diminished during their Continuance in Office.”84

Perhaps because there are two different constitutional provisions
neither of which clearly dictates how Congress may assign adjudica-
tory responsibilities, the Court is fickle in its textual analysis, occa-
sionally relying on one or both of these clauses for support.  For
example, the Court has noted that Article I grants Congress the au-
thority to create tribunals to administer the statutory schemes it de-
vises, and suggests this supports the conclusion that Congress could
assign certain claims to a non-Article III court.85  The Court some-
times points to the Necessary and Proper Clause as further Article I
evidence of Congress’s authority when it comes to effectuating its leg-
islative powers.86  In cases where it upholds Congress’s non-Article III
tribunal assignments, the Court generally seems more willing to find
that Congress’s Article I powers outweigh any Article III
reservations.87

However, in some cases the Court looks to the text of Article III
and holds that it prescribes definite limits on Congress’s authority to
assign jurisdiction to non-Article III courts because of the requirement
in Article III that inferior court judges have tenure and salary protec-
tion.  In Stern, the Court wrote that “[a]s its text and our precedent
confirm, Article III is ‘an inseparable element of the constitutional
system of checks and balances.’”88  Nonetheless, the Court has not al-
ways found the text of Article III to be so clear.  In Commodity Futures

84. Id. art. III, § 1.  A powerful argument has been made by Professor Pfander that
the distinct usage of the terms “tribunals” in Article I and “courts” in Article III can be
read to allow Congress to create tribunals without the salary and tenure protections
required in Article III, so long as Congress provides for review such that the Supreme
Court remains superior. See James Pfander, Article I Tribunals, Article III Courts, and
the Judicial Power of the United States, 118 HARV. L. REV. 643, 650-55 (2004).  So far it
seems that most of the Court’s cases that address both Congress’s Article I inferior tri-
bunal-creation power and Article III inferior court-creation power do so in the way that
Pfander described when he said: “Most observers have treated the words as synonyms.”
Id. at 650; see, e.g., Thomas, 473 U.S. at 583 (“Congress is not barred from acting pursu-
ant to its powers under Article I to vest decisionmaking authority in tribunals that lack
the attributes of Article III courts”).

85. Thomas, 473 U.S. at 583.  “Congress has the power, under Article I, to author-
ize an agency administering a complex regulatory scheme . . . without providing an
Article III adjudication.”  Id.

86. See Murray v. Hoboken Land & Improvement Co. (Murray’s Lessee), 59 U.S.
272, 281 (1855) (stating that Congress has power to collect and distribute revenue, “and
to make all laws which shall be necessary and proper for carrying that power into ef-
fect,” which includes the power to designate persons responsible for revenue collection).

87. Palmore v. United States, 411 U.S. 389, 407-08 (1973).  “[T]he Requirements of
Art. III must in proper circumstances give way to accommodate plenary grants of power
to Congress to legislate with respect to specialized areas.” Palmore, 411 U.S. at 407-08.

88. Stern, 564 U.S. at 482-83 (citing N. Pipeline, 458 U.S. at 58).
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Trading Commission v. Schor,89 Justice O’Connor wrote that the
Court’s precedents on this question “do not admit of easy synthesis,”
but nevertheless make clear that the issue “cannot turn on conclusory
reference to the language of Article III.”90  Likewise, in Thomas v.
Union Carbide Agricultural Products Company,91 O’Connor pointed
out that “[a]n absolute construction of Article III is not possible in this
area.”92

Being that the text is not definitive, like with the question of Con-
gress’s jurisdiction-stripping power, one might look to historical prac-
tice for guidance.  Here, the Court has given historical considerations
even less credence than in the jurisdiction-stripping context, only oc-
casionally taking note of past practice.  For example, in Northern Pipe-
line Construction Company v. Marathon Pipe Line Company,93 the
Court pointed to the “historically recognized distinction” between mat-
ters that were judicial and those that could be dealt with exclusively
by the political branches as underlying the public rights exception to
non-Article III court adjudication.94  Nonetheless, scholars have
pointed out that the practice of congressional grants of jurisdiction to
non-Article III courts was not at all uncommon in early American le-
gal history, and that history may actually support a fairly robust dele-
gation power for Congress.95  For more than 200 years, Congress has
been assigning adjudicatory responsibilities to legislative and admin-
istrative courts.96  Moreover, the First Congress assigned to the exec-
utive branch the responsibility of resolving veteran benefits and
customs issues.97  Given this background, it is surprising that the his-

89. 478 U.S. 833 (1986).
90. ‘Schor, 478 U.S. at 847.
91. 473 U.S. 568, 586 (1985).
92. Thomas, 473 U.S. at 583.
93. 458 U.S. 50 (1982).
94. N. Pipeline, 458 U.S. at 68.
95. See Paul Bator, The Constitution as Architecture: Legislative and Administra-

tive Courts under Article III, 65 IND. L.J. 233, 260 (1989) [hereinafter Bator, Constitu-
tion as Architecture] (suggesting that perhaps the “strongest argument for the validity
of legislative and administrative courts is history”).

96. Id.
97. Richard Fallon, Of Legislative Courts, Administrative Agencies, and Article III,

101 HARV. L. REV. 915, 919 (1988) [hereinafter Fallon, Of Legislative Courts].  These
early non-Article III court-delegated claims are arguably distinct from common law or
constitutional claims as creations of Congress, subject to its control.  This distinction
likely helped inform the “categories” of exceptions that Justice Brennan identified as
excused from Art. III requirements. See N. Pipeline, 458 U.S. at 63-64 (describing
“three narrow situations” where Congress is permitted to create legislative courts: terri-
torial courts, courts-martial, and courts to adjudicate cases “involving ‘public rights.’”).
Regardless of the distinction, the history shows that even early on, Congress faced “an
honest struggle to provide tribunals for a range of matters that were seen, for a variety
of reasons, as unfit for determination in Article III courts.”  Pfander, supra note 84, at
698.
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torical use of non-Article III courts plays such an insignificant role in
the Court’s analysis of these questions, especially since practices of
the First Congress are given considerable weight in the jurisdiction-
stripping context.

Lastly, in turning to the Court’s approach to separation of powers
concerns in this area, it is notable that although the overall rule in
non-Article III court cases might be described as evolving over time,
the separation of powers principles within those cases might better be
described as oscillating between approaches.98  In Northern Pipeline,
the Court insisted that separation of powers demanded a strict line be
drawn around Congress’s non-Article III delegation power in order to
“guard against ‘encroachment or aggrandizement’ at the expense of
the other branches” and to protect “the constitutional guarantee of an
independent Judicial Branch.”99  Four years later in Schor, the major-
ity dismissed the idea that separation of powers principles somehow
gave certain claims special status requiring Article III adjudica-
tion.100  The Court there went on to explain that the character of the
claim matters to the separation of powers analysis because, depending
on the historical treatment of the claim, a new method of adjudication
could more or less substantially shift the balance of power.101  The
Schor case is known for its introduction of balancing factors to deter-
mine the gravity of a power shift with any non-Article III court
challenge.

The next big shift to the Court’s separation of powers principles
for non-Article III courts came in Stern, as Chief Justice Roberts
brought the Court back to a Northern Pipeline-like view of separation
of powers demands, emphasizing that “the basic concept of separation
of powers” is that those powers cannot be shared amongst the
branches.102 Stern is notable for its strict formalist separation of pow-

98. See Peter Strauss, Formal and Functional Approaches to Separation of Powers
Questions: A Foolish Inconsistency, 72 CORNELL L. REV 488, 489 (1987) (“The Supreme
Court has vacillated over the years between using a formalistic approach to separation-
of-powers issues grounded in the perceived necessity of maintaining three distinct
branches of government . . . and a functional approach that stresses core function and
relationship, and permits a good deal of flexibility when these attributes are not
threatened.”).

99. N. Pipeline, 458 U.S. at 74, 83 (citing Buckley v. Valeo, 424 U.S. 1, 122 (1976)).
Northern Pipeline addressed the constitutionality of the scope of adjudications assigned
to bankruptcy courts by Congress in the Bankruptcy Act of 1978. Id. at 52-53.

100. See Schor, 478 U.S. at 853.  In Schor, the Court analyzed whether the authority
given by Congress to the Commodity Futures Trading Commission (“CFTC”) in the
Commodity Exchange Act, allowing the CFTC to hear state law counterclaims, was a
violation of Article III and separation of powers principles. Id. at 835-36.

101. See id. at 854.
102. Stern, 564 U.S. at 483 (quoting United States v. Nixon, 418 U.S. 683, 704

(1974)).  The Court in Stern, as in Northern Pipeline, was again faced with challenges to
Congress’s system for bankruptcy court counterclaim adjudications. Id. at 469.  This
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ers language, as well as its strict separation of powers logic.  The act of
entering “a final, binding judgement . . . on a common law cause of
action” is “the most prototypical exercise of judicial power.”103  Taking
away this authority from Article III courts, at least with respect to the
claims not created by Congress, would “transform” Article III alto-
gether, undermining its protections of individual liberties and the
strict separation of each branch’s power.104  According to Chief Justice
Robert’s opinion in Stern, similar to Justice Brennan’s opinion in
Northern Pipeline, a critical demand of separation of powers is the
type of claim in question; Chief Justice Roberts agreed with Justice
Brennan that separation of powers principles are not offended when
Congress redistributes adjudicatory authority over claims that Con-
gress itself created.105

The Court has made one more oscillation: a drift back toward
functionalism in Wellness International Network Limited v. Sharif106

and, most recently, in Oil States Energy Services, LLC v. Greene’s En-
ergy Group, LLC.107 Wellness International focused on a litigant’s
ability to consent to non-Article III court jurisdiction, even over “Stern
claims.”108  There, the Court focused less on drawing stark lines be-
tween branches, and, once again, appeared more concerned with the
overall balance of power between them.  “ ‘[S]eparation of powers con-
cerns are diminished’ when, as here, ‘the decision to invoke [a non-
Article III] forum is left entirely to the parties and the power of the

time, however, the Court assessed the constitutionality of the Bankruptcy Act of 1984,
which had been Congress’s response to the Court’s Northern Pipeline decision. Id. at
486.  As described by the majority, the revised Bankruptcy Act limited bankruptcy
courts to entering final judgments only in “core” proceedings, but with respect to those
“core” proceedings, the Act permitted the same wide range of functions by bankruptcy
judges as had been authorized prior to the Court’s Northern Pipeline holding. See id.

103. Id. at 494.
104. Id. at 494-95.  Although the Court in Stern did not expressly overrule Schor or

Thomas, many would agree that the sharp turn away from a separation of powers bal-
ancing test to a formal line-drawing approach effectively overruled that precedent. See,
e.g., Erwin Chemerinsky, Formalism without a Foundation: Stern v. Marshall, 2011
SUP. CT. REV. 183, 203 (2011) (“It is not possible to reconcile the functional approach in
Thomas and Schor with the formalistic approach in Stern v. Marshall.”).

105. See Stern, 564 U.S. at 487 (distinguishing the state common law claim at issue
from cases cited by the defendant that “were themselves federal claims under bank-
ruptcy law, which would be completely resolved in the bankruptcy process”).

106. 135 S. Ct. 1932 (2015).
107. 138 S. Ct. 1365 (2018).
108. Wellness Int’l. Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1939 (2015). Wellness

Int’l was yet another case involving the constitutionality of bankruptcy court adjudica-
tions. Id.  The dispute between parties began in 2005, the respondent filed for Chapter
7 bankruptcy in 2009, and mid-way through an extensive proceeding, the Court issued
its ruling in Stern. Id. at 1940-41.  The respondent argued that, based on the ruling in
Stern, the Bankruptcy Court’s order could only be considered “advisory.” Id. at 1941.
The Court assessed whether respondent could and did waive the right to adjudication
before an Article III court. Id.
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federal judiciary to take jurisdiction’ remains in place.”109 Oil States,
likewise, reaffirmed the applicability of the “public-rights doctrine” as
permissible for adjudications by non-Article III courts.110

Trending back toward a balancing treatment of non-Article III
court adjudications, neither Wellness International nor Oil States dis-
affirmed the holding of Stern or the strict separation of powers princi-
ples underlying it. Wellness International addressed only the question
of whether consent was a valid means to overcome an otherwise im-
permissible adjudication; the Court accepted the premise that certain
claims cannot be adjudicated by non-Article III courts.111  Likewise,
the Oil States plurality did not dispute that the non-Article III court in
question was not permitted to exercise the judicial power of the
United States.112  Instead, the Court there dealt only with whether
the review of an existing patent was the type of claim to fit within the
“public rights” exception.113  Because these most recent cases did not
question the scope of authority that Congress could assign to non-Arti-
cle III courts, Stern’s holding that Congress may not assign non-con-
gressionally created claims to non-Article III courts for final judgment
appears to represent the Court’s rule for non-Article III court
adjudications.

* * *

As the cases and reasoning above demonstrate, it is puzzling that
the Court seems to have so little concern about the balance of power
when it considers Congress’s ability to strip the judiciary of jurisdic-
tion to adjudicate, but so much concern about the balance of power
when considering Congress’s reassignment of adjudicatory responsi-
bilities to non-Article III courts.  The question is whether these rules
are merely curious results of logical reasoning, or whether they re-
present inconsistent approaches by the Court.

109. Id. at 1945 (quoting Schor, 478 U.S. at 855).
110. Oil States Energy Servs. v. Greene’s Energy Grp., 138 S. Ct. 1365, 1372-73

(2018).  In this most recent case addressing non-Article III court adjudications, the
Court assessed the constitutionality of Congress’s assignment to the United States Pat-
ent and Trademark Office of the “inter partes review” process—the re-review and poten-
tial cancelation of existing, previously-issued patents. Id. at 1370.

111. Wellness Int’l, 135 S. Ct. at 1938-39.  This Article does not address the lively
debate over the role of consent vis-à-vis structural constitutional issues including the
“right to an Article III tribunal.” Id. at 1956 (Roberts, C.J., dissenting) (quoting Justice
Brennan’s dissent in Schor). However, there are very interesting questions as to how
consent fits into the inconsistent separation of powers principles addressed herein. See
supra Part II.

112. Oil States, 138 S. Ct. at 1372-73.
113. Id. at 1373.
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III. THE LOGICAL INCONSISTENCY OF CONGRESS’S
DISPARATE AUTHORITY

The rules for Congress’s power to strip federal court jurisdiction
as compared to its power to assign adjudications to non-Article III
courts seem paradoxical.  In one respect, Congress appears to have
tremendous authority over Article III federal courts, even to the point
of being able to take away their core purpose—their ability to adjudi-
cate claims.  In another respect, Congress is severely limited in what
types of claims it can assign for adjudication by non-Article III courts.
This raises two questions: are these two rules consistent? And if not,
why has the United States Supreme Court made such inconsistent
determinations?

This section explores this inconsistency in three ways.  Part II.A
examines some of the conspicuously inconsistent language that the
Court has used in its opinions.114  Part II.B evaluates how the two
rules withstand an explicit logical analysis.  Drawing on the law of
non-contradiction, this section concludes that the two rules do not ex-
plicitly contradict one another on their face.115  However, Part II.C
looks at the principles justifying the two rules, and collectively com-
pares the consistency of the set of rules and justifications.116  As noted
in Part I, the Court’s rule for Congress’s jurisdiction-stripping power
rests on a separation of powers principle that is quite different from
that which is used to justify the rule for Congress’s power to assign
adjudicatory authority to non-Article III courts.  When looking at
these underlying principles, this section concludes that, although the
rules themselves might not be facially contradictory, they are based on
contradictory justifications.  And therefore, based on these contradic-
tory justifications, there is an implicit contradiction between the
Court’s two rules.

A. INCONSISTENT LANGUAGE

The case law in the non-Article III court context is replete with
language that reads as vastly inconsistent with the United States Su-
preme Court’s rule for jurisdiction-stripping, and vice-versa.  In Mur-
ray v. Hoboken Land and Improvement Company (“Murray’s
Lessee”)’,117 often cited for broadly laying down the fundamental prin-
ciples in non-Article III cases, the Court stated definitively that “we do
not consider congress [sic] can either withdraw from judicial cogni-
zance any matter which, from its nature, is the subject of a suit at the

114. See infra notes 117-126 and accompanying text.
115. See infra notes 127-132 and accompanying text.
116. See infra notes 133-135 and accompanying text.
117. 59 U.S. 272 (1855).
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common law, or in equity, or admiralty . . . .”118  This, of course, is
directly at odds with the Court’s general rule in jurisdiction-stripping
cases that Congress has “plenary” power to withdraw Article-III court
jurisdiction.119

In Stern v. Marshall,120 the Court’s language went even further,
when it said that “[a] statute may no more lawfully chip away at the
authority of the Judicial Branch than it may eliminate it entirely.”121

Examined in the context of jurisdiction-stripping, however, the
Court’s statement here makes almost no sense, seeing as it has also
declared that Congress does have the power to eliminate the judicial
branch’s authority (almost) entirely.  Even in Wellness International
Limited v. Sharif,122 where it arguably softened its otherwise formal-
istic approach to separation of powers concerns, the Court nonetheless
stated that the lesson from precedent is that “[t]he entitlement to an
Article III adjudicator is ‘a personal right’” in addition to serving a
structural purpose.123  If the right to be heard before a non-Article III
court is, in fact, a “personal right” under the Constitution, then Con-
gress should not have any authority to strip jurisdiction from Article
III courts, since it is beyond even Congress’s legislative power to over-
ride constitutional requirements.124

The same inconsistent language can be found in the Court’s juris-
diction-stripping cases.  There, the Court’s language suggests such
broad control of jurisdiction by Congress that it should also permit
assigning disputes to non-Article III courts.  Most recently, in Patchak
v. Zinke,125 the Court said that “Congress’ power over federal jurisdic-
tion is ‘an essential ingredient of separation and equilibration of pow-
ers, restraining the courts from acting at certain times, and even
restraining them from acting permanently regarding certain sub-
jects.’”126  And yet the Court has put substantial restrictions on Con-
gress’s ability to restrain the courts from acting by holding as
unconstitutional Congress’s grant of adjudicative authority to non-Ar-
ticle III courts for so-called “Stern claims.”  The Court’s language in

118. Murray v. Hoboken Land & Improvement Co. (Murray’s Lessee), 59 U.S. 272,
284 (1855).

119. Patchak v. Zinke, 138 S. Ct. 897, 906 (2018).
120. 564 U.S. 462 (2011).
121. Stern v. Marshall, 564 U.S. 462, 502-03 (2011).
122. 135 S. Ct. 1932 (2015).
123. Wellness Int’l. Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1944 (2015).
124. See, e.g., Dickerson v. United States, 530 U.S. 428, 432 (2000) (“We hold that

. . . a constitutional decision of this Court[ ] may not be in effect overruled by an Act of
Congress.”).

125. 138 S. Ct. 897 (2018).
126. Patchak, 138 S. Ct. at 907 (quoting Steel Co. v. Citizens for a Better Environ-

ment, 523 U.S. 83, 94-95 (1998)).
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these cases raises yet another flag that these two rules do not fit
neatly together.

B. LOGICAL CONSISTENCY OF THE COURT’S RULES

The law of non-contradiction is a fundamental law of logic; this
Aristotelian analytical principle has survived the test of time.  Indeed,
Aristotle suggests that without it, the human species could not know
anything it purports to know.127  The law of non-contradiction states
that a statement and its opposite cannot both be true at the same
time.128  For example, the law of non-contradiction would reject the
idea that “Person A always starts her meetings on time, but yesterday
she began ten minutes late.”  It is clear that both statements cannot
be true.  Or, to choose an example more pertinent to the topic at hand,
the law of non-contradiction would not support a statement that “Per-
son A is the supervisor with authority to direct Person B, but Person B
does not take direction from Person A.”  Because it is understood that
a supervising relationship implies a reciprocal reporting relationship,
these statements contradict one another and, together, the two state-
ments cannot both be true.

Turning to the ostensible inconsistency at hand, we examine the
following assertions derived from the analysis of the United States Su-
preme Court’s holdings detailed in Part I:129

• It is permissible (constitutional) for Congress to take away the
authority of Article III federal courts to hear ABC cases.

• But, it is not permissible (unconstitutional) for Congress to
give authority over ABC cases to non-Article III courts.

As above, to demonstrate that these statements are explicitly, log-
ically inconsistent, pursuant to the law of non-contradiction, it would
need to be demonstrated that the second statement is the opposite or a
direct denial of the first.  Were that the case, then the Court’s declara-
tion that both statements are true would be logically inconsistent on
its face.

127. See W. Curtis Swabey, The Laws of Thought, 32 PHIL. REV. 211, 211-12 (1923)
(describing the “historic tradition” of Artistotelian logic, including the fundamental law
of thought called non-contradiction).

128. Id. at 212.
129. For the purposes of analyzing logical consistency, the two rules explained in

Part I have been abstracted and summarized to be succinct and comparable.  Obviously,
much ink has been spilled to analyze the Court’s case law in each area, and there is
much debate about the resulting rules.  This Article recognizes that different formula-
tions could be made to express the rules for Congress’s power to strip jurisdiction and its
power to assign adjudications to non-Article III courts.  As such, different rules could be
substituted into the above analysis.  If so done, it is likely that they would derive the
same result as to the facial logical consistency.
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Here, there is no such denial.  Of course, the statement that Con-
gress cannot give adjudicatory responsibility to non-Article III courts
is not the opposite of saying that Congress can take away jurisdiction
from Article III courts.  Though the rules may, in some circumstances,
result in puzzling outcomes, the statements themselves are not deni-
als of the other.

For example, according to the Court’s holding in Stern v. Mar-
shall,130 Congress may not write a statute allowing non-Article III
courts to hear common law tort or contract claims.131  However, pur-
suant to the Court’s language and holdings in its jurisdiction-strip-
ping cases, Congress could pass legislation stripping all inferior
Article III federal courts of jurisdiction to hear the same common law
tort or contract claims and stripping the Supreme Court of appellate
jurisdiction.132  Though these two hypothetical acts by Congress
would have essentially the same effect on Article III courts, the rules
prohibiting and permitting them, respectively, are not directly oppo-
site.  It is not a denial to say that X has the power to take something
from Y, but X cannot give it to Z.  Despite peculiar outcomes, it is not a
denial to say that Congress can take away jurisdiction from Article III
courts but cannot give jurisdiction to non-Article III courts.  However,
a facial inconsistency is not the only form of inconsistency that can be
used to challenge a set of rules.

C. LOGICAL INCONSISTENCY OF THE PRINCIPLES APPLIED

Before moving on to address the inconsistency between each rule’s
justifying principles, it is necessary to introduce the concept of an in-
consistent set.  Rather than the two statements which refute or con-
tradict one another examined in Part II.B, an inconsistent set
recognizes the existence of three or more statements where all cannot
be true at the same time. A common formulation of the inconsistent
set is shown by saying “A is B, all B are C, but A is not C.”

Returning to the hypothetical used in Part II.B, some adjust-
ments can be made to demonstrate an inconsistent set: (1) Person A
supervises Person B and Person C.  (2) In her supervisory position,
Person A has unlimited authority to assign or withdraw any tasks
from any supervisee.  However, (3) Person A cannot assign any Person
B-tasks to Person C.  Though no two of these statements alone are
contradictory, these three statements together cannot all be true.  The

130. 564 U.S. 462 (2011).
131. See Stern v. Marshall, 564 U.S. 462, 484 (2011) (admonishing that the purpose

of Article III would fail “if the other branches . . . could confer the Government’s ‘judicial
Power’ on entities outside Article III.”).

132. See Ex parte McCardle, 74 U.S. 506, 514 (1868) (explaining that when Con-
gress strips jurisdiction, “the court [sic] cannot proceed at all in any cause.”).
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three statements together logically imply that Person A has both lim-
ited and unlimited authority with respect to the tasks assigned to Per-
sons B and C.

The concept of an inconsistent set can be applied to the United
States Supreme Court’s rules on Congress’s power to control adjudica-
tions.  Here, the assertions from Part II.B can be expanded upon to
include the justifying principle for each rule, as outlined in Part I. To-
gether, the four statements form a set:

• Rule 1: It is permissible (constitutional) for Congress to take
away the adjudicative authority of Article III federal courts to hear
ABC cases.

• Rule 1 is true because separation of powers demands that
Congress have authority over assigning and withdrawing jurisdiction
since it is a legislative function.

• Rule 2: It is not permissible (unconstitutional) for Congress to
give adjudicative authority over ABC cases to non-Article III courts.

• Rule 2 is true because separation of powers dictates that Con-
gress may not invade or encroach upon the authority of its coequal
judicial branch.

Looking at the set as a whole, it becomes possible to spot the in-
consistency.  Statement number two explains a separation of powers
principle that is incompatible with the separation of powers principle
asserted in statement number four.  Separation of powers cannot
mean both that Congress must be permitted to legislate the scope of
the judicial branch’s authority, including its ability to hear entire cat-
egories of cases, but also that Congress may not encroach on the au-
thority of the judicial branch.

Take, for example, the issue that faced the Court in Stern v. Mar-
shall:133 whether Congress could assign to non-Article III bankruptcy
courts the authority to adjudicate ancillary common law claims tradi-
tionally adjudicated by state courts.134  If the Court purported, as it
did in that case, to answer the question by referring to separation of
powers principles as a guide, it could not use both of the separation of
powers principles listed above.  Specifically, the Court could not find
an answer to the question if it said that separation of powers demands
that Congress have plenary authority to control adjudication assign-
ments as part of its legislative power and that separation of powers
demands that Congress not curtail the authority of the judicial
branch.  These two demands of separation of powers are opposites;
they are contradictory.  And requiring that a single decision be guided

133. 564 U.S. 462 (2011).
134. See Stern v. Marshall, 564 U.S. 462, 468-69 (2011).
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by both principles would be futile.  Therefore, statements (2) and (4)
above are facially inconsistent.

The idea of an inconsistent set is needed here in order to extrapo-
late the inconsistency between statements (2) and (4) to the rules in
statements (1) and (3), which the two inconsistent separation of pow-
ers principles supposedly justify.  As shown in Part I, these justifica-
tions are critical to the Court’s reasoning in each rule, particularly
since the Constitution’s textual and historical directives as to Con-
gress’s proper authority in each circumstance are vague at best.  As
such, the justifications in statements (2) and (4) above link themselves
to the rules in statements (1) and (3) as the necessary explanation for
the rules themselves.135  Because of the link of each justification to
each rule, the four statements can be tested together as a set.  And, as
explained above, since the four statements cannot collectively be true,
the set must be deemed inconsistent.

* * *

The above analysis shows that the two rules the Court has laid
out for Congress’s power over Article III court jurisdiction and Con-
gress’s power to assign non-Article III adjudications are based on in-
consistent justifications and are therefore themselves inconsistent.
But a final question remains as to why the Court has treated these
two areas so differently.

IV. EXPLANATIONS FOR THE INCONSISTENCY

Consistency in constitutional interpretation is important. Justice
Oliver Wendell Holmes is famously quoted as saying that “the life of
the law has not been logic; it has been experience.”136  However, Jus-
tice Holmes also acknowledged that “the notion that the only force at
work in the development of the law is logic” is a proposition that is
“[i]n the broadest sense . . . true.”137  In logic, the existence of an in-
consistent set of statements undermines the truth of each statement
in the set.  Indeed, the speaker loses legitimacy and the statements
lose authority when they fail this basic test.  And though the life of the
law might evolve through experience, experience will never show that
an inconsistent set of statements are all true.138

135. By justification, this Article refers to the logical concept of ‘entailment.’  A pre-
mise entails a conclusion if the former requires the truth of the latter.  Here, the truth
of the separation of powers principle for each area of law entails the truth of the rule
that it ‘justifies.’

136. OLIVER WENDELL HOLMES, JR., THE COMMON LAW 1 (rev. ed. 1991).
137. Oliver Wendell Holmes, Jr., Path of the Law, 10 HARV. L. REV. 457, 465 (1897).
138. Samuel Stoljar, The Logical Status of a Legal Principle, 20 U. CHI. L. REV. 181,

183 (1953).  “Logical analysis . . . does not intend to give us, in a particular field, more



138 CREIGHTON LAW REVIEW [Vol. 53

As such, it is important to identify an inconsistent set when it
happens—whether found in the United States Supreme Court’s con-
stitutional analysis or elsewhere.  It is also important to explore how
the inconsistent set came to be.  For present purposes, this invites an
exploration of why the Court’s jurisprudence in the area of congres-
sional power over Article III court jurisdiction developed inconsis-
tently with its jurisprudence in the area of congressional power to
assign adjudications to non-Article III courts.

This section begins in Part III.A by rejecting the simple explana-
tions for the result—either that the inconsistency resulted because
the Court followed clear textual directives in the Constitution, or that
the resulting inconsistency was an oversight or lack of attention to
logical demands.  Parts III.B–E go on to present four alternative hy-
potheses to the question of why the Court has developed inconsistent
rules for Congress’s authority in controlling adjudications.  Each pro-
posed explanation reveals how the Court may have, over time, issued
decisions resulting in the above explained inconsistency.  Although
each hypothesis leaves holes in painting a complete picture, one
stands out as the most valid explanation—particularly in light of the
Court’s language in each of the cases and the underlying principles it
applies.

A. SIMPLE EXPLANATIONS

One might propose a simple answer to the question of how the
United States Supreme Court ended up with these inconsistent rules:
the Court, as it is required to do, looked to the Constitution, which
clearly proscribed the two inconsistent rules.  This simple answer cre-
ates a new problem—what to do with an authoritative legal frame-
work that itself contained an inconsistency.  But, such an answer
would at least explain the otherwise inconsistent result.

For better or worse, the Constitution is not so clear.  In Part I,
this article pointed to the imprecise constitutional text in Articles I
and III, which lay out the powers of Congress vis-à-vis Article III
courts and inferior tribunals.139  That Part demonstrated that it is dif-
ficult to argue that either the plenary jurisdiction-stripping rule or the
limited non-Article III courts rule are derived by looking at the text
alone.  Moreover, Part I showed that the Court, for the most part, has
not attempted to justify its decisions for non-Article III courts or juris-
diction-stripping by suggesting the constitutional text is perfectly

knowledge about more rules, but to make what we already have more precise; it does
not seek penultimate completeness, but internal consistency and clarification.” Id.

139. See supra Part I.A and I.B.
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clear.140  As such, this Article proceeds on the conclusion that the in-
consistency identified in Part II cannot be explained simply by point-
ing to constitutional text.

Nor can the inconsistency be dismissed by suggesting that it was
merely an oversight by the Court or a lack of attention to logical con-
sistency demands.  For example, one might argue that, as the Court of
last resort with its fingers in every part of the law, it is natural that
the Court’s rules in some areas do not line up perfectly with its rules
in other areas.  After all, the Court is not a group of logicians.  Maybe
the Justices did not realize they were being inconsistent.

This simple explanation can be rejected by looking at several of
the Court’s recent jurisdiction-stripping and non-Article III court
cases, specifically the dissents.  In his dissent in Wellness Interna-
tional Network, Ltd. v. Sharif141 about the ability of a litigant to con-
sent to a non-Article III court, Chief Justice Roberts cites to a
collection of several separation of powers decisions—those involving
encroachment on the judicial power, including the jurisdiction-strip-
ping case United States v. Klein,142 those involving encroachment on
legislative power, and those involving encroachment on executive
power.143  He uses these citations to emphasize the point that separa-
tion of powers demands are—or should be—consistent, regardless of
which branch is being protected.  The Chief Justice makes a similar
point in his dissent in Patchak v. Zinke,144 a jurisdiction-stripping
case, when he cites non-Article III court cases Northern Pipeline Con-
struction Company v. Marathon Pipe Line Company145 and Stern v.
Marshall146 to explain the role of judicial power.147

These citations make clear that the Court was not blind to the
fact that both areas of law—jurisdiction-stripping and non-Article III
court adjudications—implicated separation of powers principles.  And,
given the Chief’s dissents, it cannot be said that the Court was una-
ware that it was presenting different and conflicting separation of

140. See, e.g., Sheldon v. Sill, 49 U.S. 441, 448-49 (1850) (using a greater-includes-
the-lesser argument and a disjunctive syllogism to surmise the answer about the proper
interpretation of Art. III, § 1).

141. 135 S. Ct. 1932 (2015).
142. 80 U.S. 128 (1871).
143. See Wellness Int’l. Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1954-55 (2015)

(Roberts, C.J., dissenting) (noting that the Court “ha[s] not hesitated to enforce the Con-
stitution’s mandate ‘that one branch of the Government may not intrude upon the cen-
tral prerogatives of another.’”).

144. 138 S. Ct. 897 (2018).
145. 458 U.S. 50 (1982).
146. 564 U.S. 462 (2011).
147. See Patchak v. Zinke, 138 S. Ct. 897, 914 (2018) (Roberts, C.J., dissenting) (ar-

guing that the assignment of the judicial power to the courts is essential to constitu-
tional checks and balances).
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powers requirements in each.  It is interesting that the Chief Justice,
whose dissents make bold and far-reaching statements about separa-
tion of powers demands, is himself not entirely consistent in his rules
for jurisdiction-stripping and non-Article III courts.  At first blush it
might seem that Chief Justice Roberts has found a logical compromise
for the two areas.  After all, he does not want to see jurisdiction
stripped from the federal courts (per his dissent in Patchak), nor does
he want the adjudication of claims transferred to non-Article III
courts (per his opinion in Stern).

However, his rules differ when examined at the claim-level.  For
non-Article III courts, Roberts follows the Brennan approach from
Northern Pipeline, which said that Congress could not redistribute ad-
judicatory responsibility for claims other than those it created—spe-
cifically common law claims, and one might presume constitutional
claims.148  However, for questions about Congress’s power to strip fed-
eral courts of jurisdiction, Roberts is mostly concerned that Congress
not be permitted to “decide the outcome of . . . a case,” a role that he
suggests separation of powers leaves entirely to the judicial branch.149

Thus, in the latter, the Chief Justice loses sight of the important dis-
tinction made by Justice Brennan—that separation of powers pro-
vides Congress wide latitude with respect to congressionally-created
claims but limits its authority over others.150

It is therefore not possible to rely on these simple explanations to
account for the Court’s inconsistency—it can neither be said that the
Court’s rules came from a pure textual analysis, nor were they just an
unfortunate oversight.  Because neither of these simple explanations
account for the Court’s inconsistency, this Article next examines sev-
eral other hypotheses that may help to better explain the choices
made by the Court in these two areas.

148. See Stern v. Marshall, 564 U.S. 462, 487 (2011).
149. Patchak, 138 S. Ct. at 914 (Roberts, C.J., dissenting).  The claim in Patchak—

regarding whether the Secretary of the Interior had statutory authority under the In-
dian Reorganization Act to bring land into trust—would almost certainly be considered
a claim over which Congress has broad latitude, as Congress was the author of the
underlying statute. See id. at 903.

150. Chief Justice Roberts may understand separation of powers demands to be
even stricter than he originally described in Stern—perhaps he has since adopted a
“protect-the-courts-at-all-costs” approach.  Such a view was certainly on display during
the oral arguments for Wellness International when he said that consent to a non-Arti-
cle III court adjudication would “still take[ ] out of the Federal courts our constitutional
birthright to decide cases and controversies under Article III.” Oral Argument at 21:34,
Wellness Int’l. Network, Ltd. v. Sharif, 135 S. Ct. 1932 (2015) (No. 13-935), https://
www.oyez.org/cases/2014/13-935 (emphasis added).
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B. SEPARATION OF POWERS PRIORITIZATION

The first hypothesis explored here is the idea that the United
States Supreme Court actually has not been inconsistent in its hold-
ings—rather, it has been focused on the separation of powers
problems that are most pressing, and the more troubling jurisdiction-
stripping questions have not yet been presented to the Court.  Al-
though the Court repeatedly echoes the mantra that Congress has ple-
nary authority to control the jurisdiction of the federal courts, the
Court has never had the opportunity to address, for example, the sce-
nario where Congress strips Article III courts of jurisdiction over con-
stitutional cases as in the case of the hypothetical BRIBE Court.

This explanation considers that the Court may, in fact, see limits
to Congress’s control over federal court jurisdiction, and such limits
may be perfectly consistent with its separation of powers principles in
cases related to non-Article III tribunals.  For example, if the Court
was faced with a case where Congress tried to strip Article III courts
of jurisdiction over “Stern claims,” perhaps the Court would find such
conduct to be an impermissible encroachment on the judiciary and a
limit to Congress’s jurisdiction-stripping power.  This would then
match the holding in Stern v. Marshall151 that Congress was not per-
mitted to allow non-Article III courts to hear these common law “Stern
claims.”  Thus, this explanation says because of the realities of the
case or controversy requirement152 and the Court’s limited certiorari
capacity,153 the cases where the Court would announce more consis-
tent rules have simply not yet presented themselves.

This hypothesis makes a great deal of sense if we take into ac-
count how few jurisdiction-stripping efforts by Congress have actually
been successful.  Professor Tara Leigh Grove argues that Article I con-
straints are to thank for the “rarely enacted jurisdiction-stripping leg-
islation.”154  The explanation is even more powerful when compared to
the much more numerous efforts by Congress to establish non-Article

151. 564 U.S. 462 (2011).
152. Article III courts may only adjudicate “cases or controversies.” See Lujan v.

Defenders of Wildlife, 504 U.S. 555, 559-60 (1992).  The Court has long treated this
constitutional requirement as preventing it from issuing broad proclamations of law on
issues not before the Court.  Thus, if the question of Congress’s power to strip Article III
courts of jurisdiction over constitutional issues has never been presented to the Court as
a case or controversy, then a “rule” that Congress has plenary power over Article III
court jurisdiction is only dicta—persuasive, but not binding. Lujan, 504 U.S. at 559-60.

153. See Success Rate of a Petition for Writ of Certiorari to the Supreme Court, SU-

PREME COURT PRESS, https://www.supremecourtpress.com/chance_of_success.html (last
visited Nov. 16, 2018).

154. Tara Leigh Grove, The Structural Safeguards of Federal Jurisdiction, 124
HARV. L. REV. 869, 880 (2011).
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III courts and give them authority over a broad array of claims.155  It
is possible to imagine that the Court is more concerned with and pays
closer attention to the circumstances in which Congress is actually ex-
ceeding its authority rather than those where it might.

The first and most obvious problem with this hypothesis, how-
ever, is the language the Court uses, continuing to describe Congress’s
power to strip jurisdiction as “plenary.”156 But even more concerning
is the justification that the Court has used to explain this vast
power—the separation of powers justification that directly contradicts
the justification for the Court’s non-Article III courts rule.  By explain-
ing that Congress’s authority over Article III court jurisdiction must
be plenary because it is a legislative power, the Court is not saving the
hard jurisdiction-stripping questions for another day.  Rather, it has
strapped itself firmly into the fully contradictory rule based on contra-
dictory justifications.

There is a second reason why this hypothesis fails.  In the non-
Article III court context, even where Congress is assigning adjudica-
tions to non-Article III courts, the Supreme Court maintains a good
deal of control.  Though admonished by some, the Court can and has
reversed-course on constitutional decisions by overturning prior prece-
dent.157  In the case of non-Article III courts, if the Court had main-
tained its trend after Commodity Futures Trading Commission v.
Schor158 of a more expansive ability of Congress to assign adjudica-
tions to non-Article III courts, the Court could always later overrule
its prior precedent if it felt Congress had really gone too far.  By con-
trast, the language repeatedly used by the Court that Congress has
“plenary authority” to strip jurisdiction, leaves no such protection once
Congress strips the Court of jurisdiction.  In such a case, the Court
may not have left itself much room to reverse course because once ju-
risdiction has been stripped, “the only function remaining to the court
is that of announcing the fact and dismissing the cause.”159

For these reasons, although a prioritization hypothesis might
help to explain some aspects of the inconsistency, and though it makes

155. For example, the United States Patent and Trademark Office may conduct “in-
ter partes review” over previously-issued patents—arguably property—to determine
those patents’ continued validity. See Oil States Energy Servs. v. Greene’s Energy Grp.,
138 S. Ct. 1365, 1370 (2018).

156. Patchak v. Zinke,138 S. Ct. 897, 906 (2018).  The Court used this language as
recently as February 2018 in Patchak v. Zinke, though there at least used the caveat
that the power is plenary “[s]o long as Congress does not violate other constitutional
provisions.” Patchak, 138 S. Ct. at 906.

157. See Erie v. Tompkins, 304 U.S. 64, 77-78 (1938) (overruling Swift v. Tyson, 41
U.S. 1 (1842)).

158. 478 U.S. 833 (1986).
159. Ex parte McCardle, 74 U.S. 506, 514 (1868).
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sense given the types of cases frequently coming before the Court, it
fails to address why the Court continues to repeat language that
leaves these two areas in conflict, why it does so based on a separation
of powers justification that is still inconsistent, and how it fails to con-
sider the serious implications of these rules if extreme scenarios—like
the BRIBE Court—ever were to come to pass.

C. MOTIVATION CONSIDERATIONS

The second hypothesis looks at whether the United States Su-
preme Court’s consideration of Congress’s motivation for enacting the
given statute plays a role in the resulting inconsistency.  Despite dis-
agreements about the role motivation should play in the analysis160—
both between and within each category of cases—the Court nonethe-
less seems to deem Congress’s delegation of adjudicatory authority to
non-Article III courts as more sinister and in need of stricter bounda-
ries than Congress’s wielding of jurisdiction-stripping authority.  Per-
haps Congress’s motivations come into play and explain the Court’s
inconsistent rules.

Descriptively, the hypothesis holds.  Within each category of
cases, the Court has both endorsed and disavowed the use of congres-
sional intent in the analysis.  In cases where the Court is faced with a
non-Article III court challenge, and where it does consider Congress’s
motivations for enacting the contested statute, the Court generally up-
holds Congress’s power to determine the proper distribution of adjudi-
catory authority.  When the Court refuses to consider motivation in
those cases, it restricts Congress’s ability to assign broader adjudica-
tory responsibility to non-Article III courts.

The cases where the Court is faced with a jurisdiction-stripping
statute turn out the opposite.  For starters, the Court will rarely con-
sider Congress’s motivations for enacting the contested statute in
these cases, and often explicitly refuses to do so.161  In such cases, the
Court allows Congress to strip jurisdiction and reaffirms the “plenary
power” principle.  On the rare occasions when motivations have been
considered in this context, the Court has then refused to uphold the

160. This is obviously part of a much larger debate about the proper approach to
statutory analysis and the important divide between those legal scholars adhering to
formalism and those adhering to purposivism.  Professor Fallon makes the following
observation as to why the Court uses a purpose-based test sometimes and not others:
“When important constitutional values are at stake, and it is difficult for the Supreme
Court to agree on an alternative test of constitutional validity to protect those values,
purpose tests provide a minimal protection against abuses of governmental power.”
Fallon, supra note 46, at 1081.

161. McCardle, 74 U.S. at 514.
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jurisdiction-stripping provision, limiting Congress’s power to redis-
tribute adjudicatory authority.162

The below matrix attempts to begin to illustrate the phenomenon:

Court upholds Court denies Congress’s
Congress’s authority authority

Non-Article III Thomas163 – will consider No. Pipeline166 – will not
Courts motivation consider motivation

Schor164 – will consider Stern167 – will not consider
motivation motivation
Wellness165 – will consider
motivation

Jurisdiction- McCardle168 – will not Klein170 – will consider
Stripping consider motivation motivation

Patchak169 – will not Boumediene171 – will
consider motivation consider motivation

162. As noted in Part I, the justifications for these decisions (Klein and Boumediene)
are debated, and it has been argued that the holdings are based on factors other than
the scope of Congress’s power to strip the jurisdiction of Article III courts.

163. Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 590 (1985).  “Given
the nature of the right at issue and the concerns motivating the Legislature, we do not
think this system threatens the independent role of the Judiciary in our constitutional
scheme.” Id.

164. “Among the factors upon which we have focused are . . . the concerns that drove
Congress to depart from the requirements of Article III.” See Commodity Futures
Trading Comm’n v. Schor, 478 U.S. 833, 851 (1986); contra Schor, 478 U.S. at 863
(Brennan, J., dissenting) (“Article III’s prophylactic protections were intended to
prevent just this sort of abdication to claims of legislative convenience”).

165. Wellness Int’l. Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1945 (2015).  “Finally,
there is no indication that Congress gave bankruptcy courts the ability to decide Stern
claims in an effort to aggrandize itself or humble the Judiciary.” Wellness Int’l, 135 S.
Ct. at 1945. Of course, Wellness International merely addressed the question of whether
a litigant could consent to a non-Article III court—it did not necessarily uphold a new
exercise of Congress’s power to assign to non-Article III courts.  However, the Court
ruled in such a way as to allow more cases to be heard by non-Article III courts, and as
such it falls into the bucket representing broader congressional control. Id.

166. N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 73 (1982).  The
plurality rejects the argument that “Congress may create courts free of Art. III’s
requirements whenever it finds that course expedient.” N. Pipeline, 458 U.S. at 73.

167. Stern v. Marshall, 564 U.S. 462, 501 (2011) (citing INS v. Chadha, 462 U.S.
919, 944 (1983)).  “It goes without saying that ‘the fact that a given law or procedure is
efficient, convenient, and useful in facilitating functions of government, standing alone,
will not save it if it is contrary to the Constitution.’” Stern, 564 U.S. at 501.

168. McCardle, 74 U.S. at 514 (1868).  “We are not at liberty to inquire into the
motives of the legislature.” Id.

169. Patchak v. Zinke, 138 S. Ct. 897, 910 (2018).  “We doubt that the constitutional
line separating the legislative and judicial powers turns on factors such as a court’s
doubts about Congress’ unexpressed motives . . .” Patchak, 138 S. Ct. at 910.

170. United States v. Klein, 80 U.S. 128, 147 (1871).  “We must think that Congress
has inadvertently passed the limit which separates the legislative from the judicial
power.” Klein, 80 U.S. at 147.

171. Boumediene v. Bush, 553 U.S. 723, 777 (2008).  “[H]ere we confront statutes,
the DTA and the MCA, that were intended to circumscribe habeas review.  Congress’
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The chart demonstrates that when motivations are considered in
the non-Article III court context, the Court generally deems the dele-
gation by Congress to be permissible, likely because Congress’s efforts
to assign adjudications to non-Article III courts are seen as a means of
making the overall judicial system more functional.172  On the other
hand, in the jurisdiction-stripping context, when motivations are con-
sidered, the result is a step away from the rule that Congress has ple-
nary power to strip jurisdiction.  Though not articulated by the Court,
the latter makes sense intuitively, since the act of withdrawing juris-
diction from the Article III courts is inherently about rebalancing
power in favor of the political branches and away from the judicial
branch.173

Therefore, this hypothesis may help somewhat in explaining how
the Court has found itself in the separation of powers contradiction
described in Part II.174  If the holding in Stern and the holding in
Patchak represent the most recent statements of the rule in each
area,175 it is notable that in both circumstances the Court refuses to
consider Congress’s motivation for crafting the underlying statute.
This correlation seems to suggest that the Court’s refusal to consider
Congress’s motivation may play a role in the resulting inconsistent
rules in either context.

purpose is evident not only from the unequivocal nature of the MCA § 7’s jurisdiction-
stripping language . . . but also from a comparison of the DTA to the statutes at issue in
Hayman and Swain.” Boumediene, 553 U.S. at 777.

172. Stern is illustrative of the split.  Whereas the majority refuses to consider the
reasons motivating Congress in constituting the bankruptcy adjudication scheme and
therein finds the arrangement unconstitutional, the dissent comes out the opposite way
by pointing to Congress’s practical justifications and wanting to uphold Congress’s au-
thority. See Stern, 564 U.S. at 520-21 (Breyer, J., dissenting)  (“[A] constitutionally re-
quired game of jurisdictional ping-pong between courts would lead to inefficiency,
increased cost, delay and needless additional suffering.”).

173. Since there are relatively few successful instances of Congress stripping the
Article III courts of jurisdiction, it is worth noting some of the jurisdiction-stripping
attempts.  The Hart & Wechsler textbook gives examples of bills introduced in the
1970s “to limit federal court jurisdiction to order bussing to remedy school segregation,”
and efforts in the 1980s to restrict jurisdiction in cases involving abortion or school
prayer. HART & WECHSLER supra note 25, at 297.  These attempts point to some of the
more perverse motivations that Congress might have in introducing jurisdiction-strip-
ping legislation, an implicit attempt to insulate unconstitutional legislation from judi-
cial review.  Though these examples were not ever considered by the Court, one might
expect that if they were, then congressional motive might play a more prominent role, at
least in the minds of the justices if not in the ultimate holding.

174. See supra Part II.
175. Patchak is the most recent jurisdiction-stripping case, decided in February

2018. Stern was decided more than eight years ago in June 2011.  However, the Court
recently purported to apply the Stern rule in Oil States just two months after Patchak:
“consequently, Congress cannot ‘confer the Government’s “judicial Power” on entities
outside Article III.’ ”  Oil States Energy Servs. v. Greene’s Energy Grp., 138 S. Ct. 1365,
1372-73 (2018) (citing Stern, 564 U.S. at 484).
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Nevertheless, there are at least two problems with this hypothe-
sis.  First, it actually does not explain why the rules in the two areas
come out the way they do.  The observation that there is a correlation
in the cases where the Court considers motivation and where it allows
for broader congressional control to distribute adjudicatory authority
does not answer the question as to why the Court has crafted the rule
it has in either context.  The fact that the Court does not consider Con-
gress’s motivation does not answer the question of whether Congress
has the power to withdraw jurisdiction from the federal courts, or if
there are any restrictions on that power.

The reason that the motivation observation does not answer the
questions of why the rules are inconsistent is because the hypothesis
does not address the underlying inconsistent separation of powers
principles that the Court relies on as justification for those rules.176

Instead, the observation about the Court’s current choice on whether
congressional motive plays a role in the analysis merely raises an-
other aspect by which the Court has been inconsistent in these separa-
tion of powers cases—by applying an inconsistent approach to when
and if it is appropriate to consider Congress’s motivations.  That the
current Court views a functionalist analysis of the Constitution to be
inappropriate, although it has in the past rejected the current formal-
ist approach, does not explain why the Court has adopted two differ-
ent and inconsistent separation of powers principles for crafting the
rules.

D. JURISDICTION AND JUDICIAL POWER

Regardless of the mode of constitutional interpretation—be it for-
malist or functionalist—the meaning of the terms “judicial power” and
“jurisdiction” matter a great deal in understanding the scope of power
given to the federal courts by the Constitution and the extent of Con-
gress’s authority to control the courts.  Article III includes the terms
“judicial power” and “jurisdiction” two and three times, respectively.
“Judicial power” seems of primary importance, as it represents the
power “vested” in the United States Supreme Court and any lower fed-
eral courts created by Congress with salary and tenure protections.177

“Jurisdiction,” however, may be of equal importance to the present in-

176. See supra Part II.C.
177. U.S. CONST. art. III, § 1.  The text of Art. III, § 1 states, “The judicial Power of

the United States, shall be vested in one supreme Court, and in such inferior Courts as
the Congress may from time to time ordain and establish.”Id. art. I, § 1.  The Article III
text mirrors that of Art. I, § 1, which states, “All legislative Powers herein granted shall
be vested in a Congress of the United States . . .” Id. art. II, § 1.  It also mirrors Art. II,
§ 1, which states, “The executive Power shall be vested in a President of the United
States of America.” Id.
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quiry, since it is the “appellate Jurisdiction” of the Supreme Court to
which Congress explicitly has the authority to make “Exceptions” or
“Regulations.”178

This hypothesis considers whether the Court uses these concepts
differently in these two separation of powers analyses and whether
those different definitions result in the inconsistent rules and separa-
tion of powers principles.  On occasion, it seems the Court has treated
the terms as almost interchangeable.  Other times, the Court suggests
a relationship between the terms, but not always uniformly.  Perhaps
this lack of precision on the meaning of these terms has led the Court
to its inconsistency.179

The Court has made many conclusive, unhelpful, and sometimes
counterproductive statements about the scope and commands of “judi-
cial power,” beginning as early as the Marshall Court.  In American
Insurance v. 356 Bales of Cotton (“Canter”),180 the Court proclaimed
that, unlike Article III courts, legislative non-Article III courts are
simply “incapable of receiving” judicial power.181  This circular expla-
nation for how to ensure that the judicial power is properly vested in
Article III courts is what Professor Bator calls “purely metaphysical,”
“not a satisfactory” justification, and he suggests that it provides “no
coherent account” as to what differentiates judicial power from what
is not judicial power.182  Contrast that with the Court’s more recent
description of “judicial power” in Stern v. Marshall,183 in which the
majority held that the non-Article III court had “exercised the judicial
power of the United States by entering final judgment on a common
law tort claim.”184  Thus, over time, the Court went from identifying
the judicial power based on type of court exercising it to a definition
based on the type of claim and finality of the adjudication.

Both of the above definitions of the judicial power in the non-Arti-
cle III court context are further distinct from the definitions given in

178. Id. art. III, § 2, cl. 2.
179. ARISTOTLE, Book IV, Part 4, in METAPHYSICS.  Aristotle explains why it is a

logical necessity for a concept to have a circumscribed definition:
If, however, [the definitions of a concept] were not limited but one were to say
that the word has an infinite number of meanings, obviously reasoning would
be impossible; for not to have one meaning is to have no meaning, and if words
have no meaning our reasoning with one another, and indeed with ourselves,
has been annihilated; for it is impossible to think of anything if we do not think
of one thing; but if this is possible, one name might be assigned to this thing.

Id.
180. 26 U.S. 511 (1828).
181. Am. Ins. v. 356 Bales of Cotton, 26 U.S. 511, 546 (1828).
182. Bator, Constitution as Architecture, supra note 95, at 241. Chief Justice Mar-

shall’s definition of the judicial power would no doubt also fail Aristotle’s test for a cir-
cumscribed definition. See Aristotle, supra note 179.

183. 564 U.S. 462 (2011).
184. Stern v. Marshall, 564 U.S. 462, 469 (2011).
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several of the jurisdiction-stripping cases, where the concept of “judi-
cial power” is explained through its obverse concept of “legislative
power.”  The Court in United States v. Klein,185 for example, rejected
Congress’s jurisdiction-stripping statute, saying that Congress had
“inadvertently passed the limit which separates the legislative from
the judicial power.”186  As to where that line fell, the Court explained
in Patchak v. Zinke187 that Congress “cross[es] the line from legisla-
tive power to judicial power” when it “usurp[s] a court’s power to inter-
pret and apply the law” or when it “compels findings or results under
old law.”188 The Patchak definition, drawing on precedent, provides
some concrete examples to distinguish the two forms of constitution-
ally-granted power but still falls short of providing a workable defini-
tion because it remains unclear what actions fall into either bucket.
Would not revoking the federal courts’ authority to adjudicate a claim
altogether be an usurpation of its power to apply the law?

It makes sense that the Court uses a comparative analysis when
it describes the judicial power in the context of a jurisdiction-stripping
question, at least in light of the Court’s separation of powers principle
for this area.  Recall here that the Court has said that separation of
powers requires that Congress be permitted to assign, restrict, or
withdraw jurisdiction from Article III courts because doing so is part
of its “legislative power.”189  By contrast, in the non-Article III court
context, where the Court has held that separation of powers requires
that Congress not encroach on the judicial power, a definition that de-
scribes the type of claim or stage of adjudication may provide clearer
lines to keep the branches in their own lanes.  In other words, it might
be that the two, contradictory separation of powers justifications are
driving the Court to adopt different definitions of “judicial power” as
well.

The same is true for the way the Court treats the term “jurisdic-
tion” from Article III in the jurisdiction-stripping cases—often used as
if “jurisdiction” is synonymous with “judicial power”.190  In Ex parte
McCardle,191 the Court said that jurisdiction is “power to declare the
law, and when it ceases to exist, the only function remaining to the

185. 80 U.S. 128 (1871).
186. United States v. Klein, 80 U.S. 128, 147 (1871).
187. 138 S. Ct. 897 (2018).
188. Patchak v. Zinke, 138 S. Ct. 897, 905 (2018) (quoting Bank Markazi v. Peter-

son, 136 S. Ct. 1310, 1323 (2016) and Robertson v. Seattle Audubon Soc’y, 503 U.S. 429,
438 (1992)).

189. See supra note 72 and accompanying text.
190. See, e.g., Stern, 564 U.S. at 493-94 (explaining that the “asserted authority”

was not minimal, but was “substantive jurisdiction reaching any area of the corpus
juris”).

191. 74 U.S. 506 (1868).
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court is that of announcing the fact and dismissing the cause.”192  The
Court reiterated this principle in Patchak when it stated definitively
that “a congressional grant of jurisdiction is a prerequisite to the exer-
cise of the judicial power.”193  Again, these definitions for jurisdiction
seem to result from the separation of powers principle that the Court
has identified in this area—because assigning jurisdiction is a “legis-
lative power,” there cannot be judicial power until jurisdiction is
granted.194

The disconnect caused by these differing definitions of jurisdiction
and judicial power can be illustrated with the following example.  Sup-
pose that Congress was dissatisfied with the Court’s holding in Stern
and wished to return to the pre-Stern world, in which bankruptcy
courts staffed by non-Article III judges were authorized to adjudicate
common law claims relevant to the bankruptcy estate.195  The Court
has said that allowing bankruptcy courts to do so is allowing them to
exercise the “judicial power” in violation of Article III.  However, the
Court has also said that jurisdiction is a prerequisite to any exercise of
judicial power.  Therefore, to return to a pre-Stern world, Congress
need only strip the Article III courts of jurisdiction over the claims
that it wishes to empower the bankruptcy courts to adjudicate.  If ju-
risdiction has not been granted for Article III courts to hear these com-
mon law claims, then a bankruptcy court’s adjudication of those
claims would no longer be the exercise of the “judicial power.”

This hypothetical is consistent with the Court’s jurisdiction-strip-
ping separation of powers principle insofar as it allows Congress to
use the “legislative power” to assign or strip jurisdiction.  But it cer-
tainly does not satisfy the non-Article III courts separation of powers
principle.  The example above is Congress explicitly and intentionally
“encroaching” on the judicial power of the Article III courts.  It is strip-
ping jurisdiction for the express purpose of not allowing the Article III
courts to exercise the “judicial power.”  There is a significant question
underlying these terms and their rotating definitions—what aspects
of adjudication define the judicial power reserved only for Article III
courts, and how much may adjustments to jurisdiction divest that

192. Ex parte McCardle, 74 U.S. 506, 514 (1868).
193. Patchak, 138 S. Ct. at 907.
194. See Dow, supra note 38.  The inverse could also be true.  Some scholars have

suggested that the “judicial power” that Article III vests in the judicial branch is self-
executing, consisting of those cases and controversies outlined in Art. III, § 2.

195. U.S. CONST. art. II, § 2, cl. 2.  Bankruptcy judges are not entitled to the life-
tenure and salary protection required for Article III judges, nor are they appointed pur-
suant to the Constitution’s Appointments Clause, requiring nomination by the Presi-
dent and advice and consent by the Senate. See Stern, 564 U.S. at 473.  (explaining that
bankruptcy judges are appointed by federal courts of appeals to 14-year terms).
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power?  As demonstrated in the hypothetical above, the Court has
failed to provide a clear answer to the question.

The jurisdiction and judicial power hypothesis, unfortunately,
suffers from the same obstacle as did the motivation hypothesis.  In-
stead of explaining why the Court uses two contradictory explanations
of what separation of powers principles demand, this hypothesis in-
stead only offers yet another example of how the Court has treated
these two areas inconsistently.  The two hypotheses differ.  The moti-
vation hypothesis looks at a factor that could be considered in the
Court’s overall analysis of its rules regarding Congress’s control over
adjudicatory authority distribution.  The jurisdiction and judicial
power hypothesis circles back to the textual analysis question and ex-
amines if the different treatment of key terms helps understand why
the inconsistent rules have developed.  But neither hypothesis ex-
plains the root of the issue described in Part II—that the inconsistent
rules the Court has drawn are a result of inconsistent separation of
powers principles, which the Court suggests require these rules.  The
final hypothesis hopefully begins to address that issue.

E. FEDERALISM CONCERNS

The fourth and strongest hypothesis is the federalism hypothesis,
which suggests that although the cases do not explicitly address feder-
alism concerns, such concerns are an unspoken driver of the inconsis-
tency in these separation of powers cases.

The federalism concern goes like this: when Congress strips the
Article III federal courts of jurisdiction over a certain type of claim,
the state courts are beneficiaries, receiving the cases that would oth-
erwise be adjudicated by those federal courts.196  This would be the
effect whether Congress stripped the federal courts of a type of com-
mon law claim, of a federal statutory claim, or even a constitutional
claim.  In either case, the “back-up” court to adjudicate the claim—if
the federal Article III court cannot—is the state court.  By contrast, if
Congress creates a non-Article III court to which it grants authority to
adjudicate certain claims, and if those claims existed prior to the non-
Article III court’s creation, then Congress’s action is redistributing ad-

196. This Article recognizes that not all state court judges would view the onslaught
of additional cases as deeming them “beneficiaries” in this arrangement.  Nonetheless,
when jurisdiction is removed from the federal Article-III courts, the natural recipients
of the claims are state courts. Indeed, this is the primary explanation given for the
“Madisonian Compromise” —Article III was formulated to allow Congress to determine
whether and when to constitute inferior federal courts and when instead to allow claims
to be heard largely by state courts.
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judicative authority, not just away from federal courts but also away
from state courts.197

If it is correct that, although it is not expressed in the written
opinions,198 the United States Supreme Court is considering the de-
mands of federalism in how it interprets Congress’s power to dis-
tribute or restrict adjudicative authority in the judicial system, then
that would change the calculus of the originally identified inconsis-
tency.  Specifically, the set of statements analyzed in Part II that re-
sulted in an inconsistent set would be adjusted to reflect the following:

Rule 1: It is permissible (constitutional) for Congress to take away
the adjudicative authority of Article III federal courts to hear ABC
cases.

Rule 1 is true because separation of powers demands that Con-
gress have authority over assigning and withdrawing jurisdiction
since that is a legislative function and because federalism concerns are
not implicated.

Rule 2: It is not permissible (unconstitutional) for Congress to
give adjudicative authority over ABC cases to non-Article III courts.

Rule 2 is true because separation of powers dictates that Congress
may not invade or encroach upon the authority of its coequal judicial
branch and because federalism concerns prohibit Congress from en-
croaching on state court authority.

This hypothesis may help a great deal.  As we saw in Part II,
when a rule is dictated by an explanation, and a second rule is dic-
tated by the opposite of that explanation, the both the set and the
rules are inconsistent.199  However, it is a different situation if the

197. The redistribution away from state courts could be partial—where state courts
still have jurisdiction but expectedly see fewer cases, since many claims are voluntarily
brought in the non-Article III tribunal—or could be whole—where Congress vests the
alternate tribunal with exclusive jurisdiction.

198. Not only does the Court not cite to federalism rules as explanations for its hold-
ings in either the jurisdiction-stripping or the non-Article III court cases, it has occa-
sionally eschewed such considerations altogether.  For example, in Schor, the Court
stated “there is no reason inherent in separation of powers principles to accord the state
law character of a claim talismanic power in Article III inquiries.”  Commodity Futures
Trading Comm’n v. Schor, 478 U.S. 833, 853 (1986).

199. Some may argue that the original set of statements never accurately repre-
sented the Court’s reasoning.  To be more specific, it might be contested that in neither
the jurisdiction-stripping nor the non-Article III court context does the Court rely en-
tirely on a separation of powers principle to justify the rule.  Even if the text was not
determinative, it might be argued that it has played a role in the Court’s analysis.  Like-
wise, though history does not dictate the rule, it has been a consideration by the Court
in both areas of law.  Justice Holmes suggests this very point when he warns of the
danger of suggesting that a legal system “can be worked out like mathematics from
some general axioms of conduct.”  Holmes, supra note 137, at 465.  If it is true that the
Court weighs several factors in its broader analysis of Congress’s power to distribute
adjudicatory responsibility, this hypothesis supports the point by putting forward an-
other unstated justification for the rules.



152 CREIGHTON LAW REVIEW [Vol. 53

Court’s explanation does not prescribe the rule but is rather one con-
sideration of several that justifies the rule.  If Rule 1 and Rule 2
(statements (1) and (3) above) are justified not only by separation of
powers principles but also by silent federalism principles, then the set
as a whole no longer suffers from the same logical inconsistency prob-
lem seen in Part II.

Sadly, there are still problems with this explanation of the rules.
First, there is the issue of whether the federalism rule—that federal-
ism concerns prohibit Congress from encroaching on state court au-
thority—is actually binding law.  Arguably, the Court has not always
treated it as so.  For example, in Tafflin v. Levitt,200 the Court made
clear that Congress may prevent state courts from adjudicating a fed-
eral cause of action, despite the strong historical presumption that fa-
vors concurrent state jurisdiction.201  This suggests that federalism
protections of state courts may not be outcome-determinative.  If the
federalism concerns represent only aspirational objectives, then it is
less clear how much weight they should be given in the logical analy-
sis of the statements above.

Secondly, the addition of a federalism justification for the two
rules does not eliminate the inconsistent separation of powers princi-
ples that the Court is applying in each set of cases. Though the added
justifications eliminate one aspect of the inconsistency because the
rules are now justified by multiple factors, there is still an inconsis-
tency in the principles embedded within the rules.

Consider the following statements: “Dogs are brave. They are
brave because they chase cats and because they bark when the door-
bell rings.  Dogs are kind.  They are kind because they do not chase
cats and because they bark when the doorbell rings.”  Here, it may be
true that dogs are brave and dogs are kind, so long as it is shown that
neither bravery nor kindness is dependent upon cat-chasing tenden-
cies.  However, the statements above leave open the issue of whether
dogs chase cats, a supposed justification for dog bravery and kindness.

Likewise, if federalism concerns are added to the equation justify-
ing the Court’s rules regarding Congress’s power to distribute adjudi-
catory authority, there is still the problem of the Court’s inconsistent
explanation of what separation of powers demands.  How important is
it that Congress refrain from encroaching on judicial power, and is the
control Congress exercises an inherent aspect of its legislative author-
ity?  For something as critical as the balance of power in our constitu-

200. 493 U.S. 455 (1990).
201. Tafflin v. Levitt, 493 U.S. 455, 459. “This deeply rooted presumption in favor of

concurrent state court jurisdiction is, of course, rebutted if Congress affirmatively ousts
the state courts of jurisdiction over a particular federal claim.” Tafflin, 493 U.S. at 459.
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tional system, the Court should not hold that separation of powers
demands one thing and also the opposite.202

Lastly, this hypothesis is also weakened by the fact that it sug-
gests a justification for the rules that the Court has not given.  If con-
cerns about federalism and the impact of Congress’s actions
controlling and distributing adjudicative authority in the judicial sys-
tem drive the rules in these cases, it would be sensible to expect that
the Court would explain those factors.  The Court certainly makes its
federalism concerns known in other areas of the law.203  It seems clear
that federalism may play an important role in these cases given the
discrepant impact that Congress’s control of adjudication distribution
has on state courts.  What is less clear is why the Court has not em-
phasized these concerns as part of the rules’ justifications.

Regardless of whether federalism is the cause of the inconsistency
in the rules allowing Congress to control adjudication distribution, a
resolution of the inconsistency will nonetheless require the Court to
squarely address and reconcile competing principles.  For example, if
the Court ultimately determines that there are, in fact, limits to Con-
gress’s ability to strip federal courts of jurisdiction, such a determina-
tion could be viewed as weakening the Madisonian Compromise and
preventing Congress from using jurisdiction control to shift cases to
state courts.  On the other hand, if the Court fluctuated again in its
non-Article III court jurisprudence and held that Congress was
broadly empowered to assign adjudications to non-Article III tribunals
(perhaps returning to the factor-based test from Schor), this could re-
sult in cases removed from state courts and assigned to non-Article III
courts, potentially reducing state court power.

This dilemma is not unlike the dueling tensions the Court faced
as it sorted out the proper constraints on federal courts’ use of federal
or general common law.204  Federal court common law-making raises
separation of powers concerns, in that the judicial branch, by crafting
rules, steps into a legislative role.205  It likewise raises federalism con-
cerns when the judicially-created federal common law infringes on

202. For additional critiques of the Court’s separation of powers jurisprudence, see
generally E. Donald Elliott, Why Our Separation of Powers Jurisprudence is So Abys-
mal, 57 GEO. WASH. L. REV. 506 (1989).

203. See Nat’l Fed’n of Indep. Buss. v. Sebelius, 567 U.S. 519, 536 (2012) (“ ‘State
sovereignty is not just an end in itself: Rather, federalism secures to citizens the liber-
ties that derive from the diffusion of sovereign power.’”) (quoting New York v. United
States, 505 U.S. 144, 181 (1992)).

204. For a description of the evolution of the “Swift doctrine” that developed prior to
the Court’s decision in Erie, see Anthony Bellia, Jr. & Bradford Clark, General Law in
Federal Court, 54 WM. & MARY L. REV. 655, 659-62 (2013).

205. See Bradford Clark, Federal Common Law: A Structural Reinterpretation, 144
U. PA. L. REV. 1245, 1248 (1996).
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matters understood to be within a state’s sovereignty.206  However, as
it relates to the question of federal common law, these separation of
powers and federalism concerns and principles seem to point in the
same direction—the determination that the Court came to in Erie
R.R. v. Tompkins.207  The Court’s holding that “[t]here is no federal
general common law”208 —though perhaps speciously adhered to209—
eliminates the “legislating” separation of powers problem by federal
courts and also the invasions of state sovereignty federalism problem.

By contrast, the rule for Congress’s ability to control federal court
jurisdiction does not present such a clear compromise between separa-
tion of powers and federalism principles.  The two demands are almost
directly in conflict, at least as the rules are currently constructed.
And because of that, it is difficult to say which principle—separation
of powers or federalism—should prevail.  The answer may be entirely
guided by one’s political persuasion, it might be influenced by an un-
derstanding of history, or it may fluctuate depending on the needs of
the times.  Or perhaps the solution might differ depending on the type
of claim in question.  Specifically, the Court could adopt a rule like the
one outlined in Northern Pipeline Constuction Company v. Marathon
Pipe Line Company210 by Justice Brennan and in Stern v. Marshall211

by Chief Justice Roberts,212 that Congress has control over adjudica-
tions—both for controlling federal court jurisdiction and assigning ad-
judications to non-Article III courts—insofar as the claim is one
created by Congress but has no control for claims that are not congres-
sionally-created.  Such a rule would require rearticulating the precise
demands of separation of powers, but in so doing could eliminate the
current inconsistency between Congress’s control over federal court
jurisdiction and Congress’s control over non-Article III court adjudica-
tions.213  Further, it would balance separation of powers principles
with federalism demands, since Congress’s ability to redistribute to

206. Id. at 1249-50.
207. 304 U.S. 64 (1938).
208. Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938).
209. See Clark, supra note 205, at 1264 (stating, “Notwithstanding Erie’s embrace of

judicial federalism, and its oft-quoted assertion that ‘[t]here is no federal general com-
mon law,’ the Supreme Court has subsequently recognized numerous ‘enclaves of fed-
eral judge-made law which bind the States.’” (quoting Erie, 304 U.S. at 78 and Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398, 426-27 (1964))).

210. 458 U.S. 50 (1982).
211. 564 U.S. 462 (2011).
212. See supra Part III.A.  A claim-specific rule for jurisdiction-stripping is conspic-

uously absent from the Chief Justice’s dissent in jurisdiction-stripping cases like
Patchak, as well as Bank Markazi v. Peterson, 136 S. Ct. 1310, 1329 (2016) (Roberts,
C.J., dissenting).

213. Indeed, this change might make the Court’s rule for jurisdiction-stripping con-
sistent with its statement in Murray’s Lessee that “we do not consider congress can
either withdraw from judicial cognizance any matter which, from its nature, is the sub-
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and from state courts would be limited to those claims that Congress
has created.  It might even prevent the problem posed by the hypo-
thetical BRIBE Court, by ensuring that Congress could not use juris-
diction-stripping to assign common law or constitutional claims—
including claims related to the Emoluments Clauses—for adjudication
by judges without the tenure and salary protections meant to guaran-
tee the independence of Article III judges.

V. CONCLUSION

The United States Supreme Court has created inconsistent rules
to govern the extent that Congress may control Article III court juris-
diction and the extent that Congress may redistribute adjudicatory
authority to non-Article III courts.  Even individual justices have is-
sued opinions that are conspicuously dissonant.  These inconsistent
rules stem from inconsistent separation of powers principles that the
Court applies in these cases.  Although there are several possible ex-
planations for how the Court ended up with inconsistent rules, the one
that most seems to drive the Court’s holdings is an unstated adher-
ence to federalism demands.

The inconsistency identified in this Article presents problems for
the reliability of the Court’s rules for Congress’s control over Article
III courts and non-Article III courts alike.  It is especially concerning
that the Court relies on such dramatically inconsistent articulations of
what separation of powers demands in two contexts involving Con-
gress’s control over adjudications.  And if, indeed, the Court is consid-
ering the federalism concerns and the distinct effect that either
question has on state courts, it is important to an analysis of the law
that the Court articulate those justifications.  Most importantly, how-
ever, the Court should align its rules for Congress’s power over the
judiciary—an independent and coequal branch of government—in or-
der to protect the Constitution’s important structural provisions.

ject of a suit at the common law, or in equity or admiralty . . . “ Murray v. Hoboken Land
& Improvement Co. (Murray’s Lessee) 59 U.S. 272, 284 (1855).
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