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APPLYING THE PHYSICAL DISABILITY
REASONABLE PERSON STANDARD

UNDER NEGLIGENCE LAW TO
PERSONS WITH AUTISM

I. INTRODUCTION

Autism Spectrum Disorders (“ASDs”) have been greatly misun-
derstood throughout history.1  The physical disability reasonable per-
son standard in negligence should apply to the physical symptoms
that ASDs cause, rather than remaining in the past, when ASDs were
considered only mental deficiencies.2  While science has evolved to al-
low for more consistent and accurate diagnostic criteria, albeit still not
perfect, the law has had difficulty keeping up with evolving scientific
data.3  Negligence law is mired in a time when people with ASDs were
thought to be schizophrenic, psychopathic, and unintelligent.4  How-
ever, it is now understood that persons with ASDs have varying levels
of intelligence like non-autism spectrum disorder (“ASD”) individu-
als.5  Over time, medical studies have shown that ASDs manifest

1. See Mark Mintz, Evolution in the Understanding of Autism Spectrum Disorder:
Historical Perspective, 84 INDIAN J. PEDIATRICS 44, 45 (2017) (noting that in the 1950s
and 1960s ASDs were widely misdiagnosed due to an inherent misunderstanding of the
disorder).

2. Compare id. at 45 (noting that over time the understanding of ASDs have
evolved from being a mental disorder to a neurobiological disorder that also manifests
itself in an array of other physical symptoms), with RESTATEMENT (THIRD) OF TORTS:
PHYSICAL & EMOTIONAL HARM § 11(a) (AM. LAW INST. 2010) (providing that when there
is a physical disability, the reasonable person standard looks to what a reasonable per-
son with that physical disability would have done) and RESTATEMENT (SECOND) OF

TORTS § 283B (AM. LAW INST. 1965) (describing that a person with a mental deficiency
will be held to the same reasonable person standard as an individual without a mental
deficiency).

3. Compare Mintz, supra note 1, at 45 (stating that scientific evidence looking to
ASDs as a neurobiological disorder rather than a mental health disorder began in the
1960s and 1970s), with RESTATEMENT (SECOND) OF TORTS § 283B cmt. b (1965) (provid-
ing that mental deficiency law in negligence dates back to 1616).

4. See Mintz, supra note 1, at 45 (providing that in the 1940s psychiatrists be-
lieved ASDs were a form of childhood schizophrenia, in the 1950s and 1960s many chil-
dren with ASDs were misdiagnosed with intellectual disabilities, and that a Viennese
pediatrician once described ASDs as “autistic psychopathy”).

5. See Maninderjit Kaur et al., Comparing Motor Performance, Praxis, Coordina-
tion, and Interpersonal Synchrony Between Children with and Without Autism Spec-
trum Disorder (ASD), 72 RES. DEV. DISABILITIES 79, 88 (2018) (noting that persons with
ASDs who have an IQ of 70 or under are low-functioning and that people with ASDs
who have an IQ greater than 70 are higher-functioning); Alissa F. Doobay et al., Cogni-
tive, Adaptive, and Psychological Differences Between High Ability Youth with and
Without Autism Spectrum Disorder, 44 J. AUTISM DEV. DISORDERS 2026, 2029 (2014)
(conducting a study on high-ability persons with ASDs who have an IQ of 130 or
higher).
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themselves through a variety of symptoms, many of which do not cor-
relate to mental deficiencies or lack of intelligence.6

This Note will discuss the prevailing importance of changing how
ASDs are viewed under the reasonable person standard in negligence
law.7  First, this Note will give an overview of negligence under the
Second and Third Restatements of Torts (“the Restatements”).8  Then,
this Note will examine case law in which the reasonable person stan-
dard for negligence has been applied to mental deficiencies and physi-
cal disabilities.9  Subsequently, this Note will provide an overview of
ASDs through a discussion of the findings of various medical stud-
ies.10  Furthermore, this Note will discuss different symptoms that
come with disabilities the courts have identified, or would likely iden-
tify, as physical disabilities.11  Finally, this Note will argue: (1) symp-
toms caused by ASDs are similar to symptoms present in physical
disabilities that courts already recognize; (2) courts should apply a
physical disability reasonable person standard when these symptoms
give rise to a negligence claim; and (3) doing so will not undermine
policy considerations.12

II. BACKGROUND

A. THE SECOND AND THIRD RESTATEMENTS OF TORTS ON

NEGLIGENCE AND THE REASONABLE PERSON STANDARD

An individual is negligent when he or she deviates from the stan-
dard of care required to protect others in society.13  Currently and his-
torically, the reasonable person standard looks to whether an
individual exercises a reasonable level of care in instances when the
individual’s own actions create a greater level of risk for physical
harm than normal.14  Whether or not an individual acts as a reasona-

6. See Mintz, supra note 1, at 46 (2017) (describing that symptoms such as epi-
lepsy, sleep disorders, gastrointestinal disorders, motor development delays, and coordi-
nation deficiency are all common in persons with ASDs).

7. See infra notes 147-200 and accompanying text.
8. See infra notes 13-27 and accompanying text.
9. See infra notes 28-87 and accompanying text.

10. See infra notes 88-127 and accompanying text.
11. See infra notes 128-146 and accompanying text.
12. See infra notes 147-200 and accompanying text.
13. RESTATEMENT (SECOND) OF TORTS § 283 cmt. c (AM. LAW INST. 1965).  When an

unreasonable risk is created, there is a requirement that society puts on individuals to
conform to a standard of care that is needed in order to protect other persons from
unreasonable harm. Id.

14. Compare RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 7(a)
(AM. LAW INST. 2010) (stating an actor has a duty to exercise reasonable care when their
actions create a risk), with RESTATEMENT (SECOND) OF TORTS § 283 (requiring that an
individual act as a reasonable person under similar circumstances to avoid being found
negligent).
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ble person must be judged from an objective rather than a subjective
standard.15  Courts should view the objective reasonable person as
having qualities a community would require in an individual to pro-
tect society’s interest in others.16  Contributory negligence slightly al-
ters the reasonable person standard; it requires the actor to have a
reasonable level of prudence rather than requiring consideration in
the protection of others.17  Both the Second and Third Restatements
note there must be some flexibility in allowing for varying circum-
stances of different individuals.18

Physical disabilities are one of the largest areas that have contin-
uously been assessed for providing a variance to the reasonable person
standard.19  The reasonable person standard is still present in cases of
physical disabilities but is modified to inquire how a person with that
physical disability would have acted under like circumstances.20  The
hypothetical reasonable person should be identical to the actor, re-
quiring physical disabilities to be looked at in a different light when
determining the standard of care to which the reasonable person must
conform.21  When taking into account specific physical disabilities, the
disability must be verifiable and must significantly impact the man-

15. RESTATEMENT (SECOND) OF TORTS § 283 cmt. c.  A person’s judgment cannot be
taken into account as everyone has to be treated in the same manner. Id.

16. Id. § 283 cmt. b.  The qualities that society should require the reasonable per-
son to possess are that of, “attention, knowledge, intelligence, and judgement,” when
protecting others’ interests. Id.

17. Id. § 283 cmt. f.  When looking to contributory negligence, the individual must
only conform to the standard needed to protect themselves compared to ordinary negli-
gence which is concerned with the safety of others. Id.

18. Compare id. § 283 cmt. c (noting that the apparent risk to the actor as well as
the capacity for an individual to meet such a risk can be accounted for when determin-
ing what actions would have been reasonable under the circumstances), with RESTATE-

MENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 7 (providing that in
countervailing circumstances recognizing public policy or principles can allow for limit-
ing liability or modifying the standard of ordinary care).

19. Compare RESTATEMENT (SECOND) OF TORTS § 283C (providing a variance for the
reasonable person standard in cases of physical disabilities), with RESTATEMENT (THIRD)
OF TORTS: PHYSICAL & EMOTIONAL HARM § 11 (creating a modified standard for those
with physical disabilities).

20. Compare RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11
(requiring that a person with a physical disability only needs to be as careful as a rea-
sonable person with the same disability would have), with RESTATEMENT (SECOND) OF

TORTS § 283C (providing that a person with a physical disability can avoid being negli-
gent if that individual acts as a reasonable person with that disability would have acted
in the same circumstances).

21. RESTATEMENT (SECOND) OF TORTS § 283C cmt. a.  The restatement treats physi-
cal impairments such as blindness, deafness, or weakness as being circumstances that a
reasonable person must act under. Id.  It is not a different standard per se, just an
application of the given circumstances to the situation. Id.
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ner in which an individual can act.22  For instance, while old age alone
cannot be taken into account, due to uncertainty in the physical disa-
bilities it will bring to each person, the physical disabilities that mani-
fest in each person of age can be accounted for on a case-by-case
basis.23

Under negligence law, the reasonable person standard regarding
mental deficiencies has not changed in more than four hundred
years.24  A person with a mental deficiency, in either a negligence ac-
tion or a contributory negligence defense, is held to the same reasona-
ble person standard of those without a physical disability or mental
deficiency.25  While the Restatements discuss mental deficiencies and
mental disabilities as a whole, there is an implied focus on insanity or
lack of intelligence.26  The policy behind differentiating between phys-
ical disabilities and mental deficiencies is based on the underlying as-
sumption that mental deficiencies are less certain and not as easily
proven as physical disabilities.27

B. CASE LAW IN WHICH A MENTAL DEFICIENCY HAS BEEN FOUND

1. The Supreme Court of Wisconsin Classified Bipolar Disorder as
a Mental Deficiency

In Jankee v. Clark County,28 the Supreme Court of Wisconsin de-
termined that a person suffering from bipolar disorder, also known as

22. RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11 cmt. a.
These disabilities must be viewed from an objective standpoint for purposes of conve-
nience. Id.

23. Id. § 11 cmt. c.  The Restatement (Third) provides an example of an eighty-year
old person who cannot run. Id.  While the age of that individual cannot be accounted for
in the reasonable person standard, the fact that the individual cannot run when there is
an imminent danger can be taken into account when determining negligence. Id.

24. Compare RESTATEMENT (SECOND) OF TORTS § 283B (stating (in 1965) that per-
sons with insanity and other mental deficiencies must conform to the typical reasonable
person standard), and RESTATEMENT (SECOND) OF TORTS § 283B cmt. b (noting that the
rule regarding mental deficiencies in tort law started in at least 1616, if not earlier),
with RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11(c) (stating (in
2010) that a mental or emotional disability cannot be accounted for when determining if
the conduct in question was negligent).

25. Compare RESTATEMENT (SECOND) OF TORTS § 283B (requiring that a person
who is insane or has another mental deficiency conform to the same reasonable person
standard as others), with RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL

HARM § 11(c) (stating that mental and emotional disabilities cannot be considered under
the negligence standard).

26. RESTATEMENT (SECOND) OF TORTS § 283B cmt. c.  The Restatement (Second)
makes clear that even in cases of insanity, stupidity, diminished intelligence, or clumsi-
ness and when it is beyond the ability of the individual to act as the typical reasonable
person, they must still be held to this standard. Id.

27. RESTATEMENT (SECOND) OF TORTS § 283C cmt. b.  The Restatement (Second)
also notes that there is a difference in how the public perceives physical and mental
disabilities based on familiarity. Id.

28. 612 N.W.2d 297 (Wis. 2000).



2019] NEGLIGENCE LAW 215

manic depression, will be held to the same objective reasonable person
standard as those without a mental disability.29  Emil and Mary
Jankee sued Clark County (“the County”) in the Circuit Court for
Clark County, alleging that the County was negligent for the injuries
Emil Jankee (“Jankee”) received when trying to escape from the
County Health Center because the County failed to supervise Jankee
while he was in custody.30  Jankee had been diagnosed with bipolar
disorder.31  He was admitted to the Clark County Health Care Center
after an episode brought on by his bipolar disorder.32  Jankee at-
tempted to escape through a window in his room.33  In the process,
Jankee fell and was not discovered until several hours later.34  The
fall broke his back, resulting in his inability to stand on his feet for
long periods of time, thus requiring his use of a wheelchair.35  The
circuit court granted summary judgment in favor of the County be-
cause Jankee was found contributorily negligent.36  The Jankees ap-
pealed this decision to the Court of Appeals of Wisconsin; it reversed
the circuit court’s decision of contributory negligence because Jankee
was incapable of controlling his conduct during the incident.37  The
appellate court maintained that Jankee’s conduct should be viewed
under a subjective reasonable person standard.38

The defendants appealed to the Supreme Court of Wisconsin, ar-
guing that the subjective reasonable person standard was incorrectly

29. Jankee v. Clark County, 612 N.W.2d 297, 303, 318 (Wis. 2000).  The court spe-
cifically declined to adopt the subjective standard of care for those with mental disabili-
ties because the disability in question was foreseeable and treatable by medication.
Jankee, 612 N.W.2d at 318.

30. Id. at 301.  The Jankees also included Hammel, Green & Abrahamson, Inc. (an
architecture firm), J.P. Cullen & Sons, Inc. (a building contractor), and Wausau Metals
Corporation (a subcontractor) in the negligence suit. Id.

31. Id. at 303.  Jankee had attempted suicide on a couple of occasions and was
institutionalized multiple times for his condition. Id.at 303-04.

32. Id. at 304.  The health center had several building code violations and was re-
quired to update its building. Id.  The windows were part of the renovation. Id.  Several
issues occurred, including the locking mechanisms not properly working on the win-
dows. Id. at 305.  A past escape had occurred due to the problematic design of the win-
dows. Id.

33. Id. at 307.  Jankee was able to escape by taking advantage of one of the defects
of the new windows. Id.

34. Id. at 308.  It was estimated that Jankee tried to escape sometime around 1
a.m. but was not discovered until nearly 6 a.m. Id. at 307-08.

35. Id. at 308.
36. Id. at 301.  The doctrine of contributory negligence barred the Jankees from

being able to recover for Jankee’s injuries. Id.  The architecture firm and contractors
were granted summary judgement on the basis of government contractor immunity. Id.

37. Id.  The court of appeals affirmed the other grants of summary judgment on the
basis of immunity. Id.

38. Id.
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applied to Jankee.39  The Supreme Court of Wisconsin agreed and re-
versed the court of appeals’ decision.40  The court decided Jankee was
required to conform to the ordinary reasonable person standard and
found him contributorily negligent.41  The court reasoned that when
considering two innocent parties and the liability of a mentally dis-
abled person, it is better to hold liable the person who caused the in-
jury.42  The court also considered the underlying policy for
deinstitutionalizing the mentally disabled by requiring mentally dis-
abled persons to conform to the standard of care and expectations of
society.43  The rationale behind deinstitutionalization was that it
would provide for stronger societal integration  of those with mental
disabilities by encouraging mentally disabled persons to seek treat-
ment.44  The court ultimately decided because Jankee could have used
medical treatment to modify and conform his conduct to that of a rea-
sonable person without a mental disability, the Wisconsin courts
would continue to uphold the objective reasonable person standard for
negligence in regard to mental disabilities.45

2. The Supreme Court of Wisconsin Classified Cerebral Palsy,
Intellectual Disability, and Autistic Tendencies as Mental
Deficiencies

In Burch v. American Family Mutual Insurance Co.,46 the Su-
preme Court of Wisconsin certified that a person with cerebral palsy,
an intellectual disability, and autistic tendencies must be held to the
same reasonable person standard of care as a person without these
disabilities.47  Paul Burch (“Burch”) filed suit against American Fam-
ily Insurance in the Circuit Court for St. Croix County.48  Burch was

39. Id.  The Jankees and the County both appealed the grants of summary judg-
ment given to the contractors on the basis of the government contractor immunity doc-
trine. Id.

40. Id. at 324.
41. Id. at 302.  The Supreme Court of Wisconsin did not discuss the applicability of

summary judgment for the contractors and architecture firm on the basis of immunity
because Jankee’s contributory negligence barred recovery regardless. Id.

42. Id. at 312.  The court also stated that not allowing persons to invoke mental
disabilities as a defense will prevent those who commit torts from falsifying mental
disabilities in order to escape liability. Id.

43. Id.  The policy is thought to prevent courts from having to decipher degrees of
intellect and character. Id.

44. Id. at 318.  The court noted that this policy came from the idea that if mentally
disabled persons cannot be absolved from liability due to their mental illness, then they
will be encouraged to seek treatment and use the mental health system. Id.

45. Id.  The court also believed that applying an objective standard would present
difficulties for courts going forward. Id.

46. 543 N.W.2d 277 (Wis. 1996).
47. Burch v. Am. Family Mut. Ins. Co., 543 N.W.2d 277, 278, 280 (Wis. 1996).
48. Burch, 543 N.W.2d at 278.
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out with his fifteen-year-old daughter, Amy Burch, who had severe
developmental disabilities and functioned at the level of a
preschooler.49  Burch turned off his truck, but he left his daughter in
the truck with the keys in the ignition.50  Once Burch exited the vehi-
cle, his daughter started the ignition, causing the truck to roll back-
wards and injure her father.51  The jury found Amy Burch had not
been negligent but decided that Burch was negligent by leaving the
keys in the truck.52  Burch moved for a new trial, and the circuit court
granted the motion.53

American Family Insurance appealed to the Court of Appeals of
Wisconsin, contesting the circuit court’s grant for a new trial.54  The
appellate court certified the case directly to the Supreme Court of Wis-
consin.55  The supreme court reversed the grant of a new trial but de-
termined that mental capacity cannot be taken into account when
determining what standard of care applies for negligence.56  There is
only one exception in Wisconsin allowing mental capacity as a de-
fense; the court reasoned that this exception was too narrow to be ap-
plied in this case.57  The exception allows a civil insanity defense for a
person who is mentally disabled, institutionalized, unable to appreci-
ate his or her actions, and injures a hired caretaker.58  The court ulti-
mately stated if a mentally disabled person did not meet this narrow
exception then the objective reasonable person standard must apply to
that individual, even if he or she suffered from a mental disability.59

49. Id.  Amy Burch was born with “mental retardation” and cerebral palsy. Id.
Amy also exhibited “autistic tendencies.” Id.

50. Id.  Burch left the vehicle in reverse while it was off. Id. at 279.
51. Id. at 279.  The vehicle had pinned Burch against a building. Id.
52. Id.  Originally, the circuit court had granted the insurance company’s motion

for summary judgment, reasoning that Amy Burch could not be capable of negligence
given her diminished capacity. Id.  The court of appeals reversed and remanded the
grant of summary judgment on the basis that a jury needs to determine whether such
incapacitation was so severe as to prevent Amy Burch from being capable of negligence.
Id.

53. Id. at 279-80.  The new trial, granted by the circuit court, was not granted
based on a perverse verdict or jury misconduct. Id.  The circuit court specifically noted
that there was enough evidence for a jury to come to this determination. Id.  The new
trial was granted anyways in “the interest of justice.” Id. at 280.

54. Id. at 278.
55. Id. at 280.
56. Id. at 280, 282.  The court also stated that Amy’s mental capacity was not an

issue for the jury to determine, but the jury could have reached their decision based on
Burch’s contributory negligence. Id. at 280, 281.

57. Id. at 280.
58. Id. (citing Gould v. Am. Family Mut. Ins. Co., 543 N.W.2d 282, 283 (Wis.

1996)).  Amy did not meet the necessary requirements for this exception. Id.
59. Id.  The Supreme Court of Wisconsin stated that because Amy Burch did not

meet the narrow exception, the objective reasonable person standard must be applied to
her, even though at fifteen years old her cognitive capacity was only equivalent to that
of a three to six-year-old. Id. at 280, 281.
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C. CASE LAW IN WHICH COURTS HAVE RECOGNIZED PHYSICAL

DISABILITIES

1. The Appellate Court of Illinois Classified Slower Movement Time
Due to a Prior Injury as a Physical Disability

In Borus v. Yellow Cab Company,60 the Appellate Court of Illi-
nois, First District, Fourth Division determined that slow and awk-
ward movements of a person in his or her late fifties, caused by a prior
injury, could be found to be a physical disability, and the issue would
need to be decided by a jury.61  Rosalie Borus (“Borus”) filed a negli-
gence suit in an Illinois trial court based on injuries she sustained
when being dragged from a taxi cab.62  This suit was against Yellow
Cab Company and Thomas Jamison.63  A motion for summary judg-
ment was made by the defendants based on contributory negligence.64

Borus, fifty-nine years old at the time of the incident, had suffered a
prior injury which slowed her ambulation and required her to walk
with a cane.65  When exiting the cab, Borus closed the door and inad-
vertently caught her coat in the door.66  The taxi driver drove away,
dragging Borus down the street.67  The trial court granted summary
judgment for the defendants on grounds of contributory negligence.68

The trial court reasoned that because Borus closed her coat in the cab
door, which led to her being dragged down the street, she was contrib-
utorily negligent.69

Borus appealed the grant of summary judgment in the defend-
ants’ favor.70  The Appellate Court of Illinois reversed the trial court’s
order, indicating that a jury needed to decide the issue of contributory

60. 367 N.E.2d 277 (Ill. App. Ct. 1977).
61. Borus v. Yellow Cab Co., 367 N.E.2d 277, 282 (Ill. App. Ct. 1977).
62. Borus, 367 N.E.2d at 278.
63. Id.  Thomas Jamison was the taxicab driver at the time of the incident for Yel-

low Cab Company. Id.
64. Id.  The issue of contributory negligence was the main issue on appeal. Id.
65. Id. at 278-79.  Ms. Borus had broken her hip, pelvis, and several ribs four years

prior to the taxicab incident. Id.
66. Id.  There is evidence that the taxi driver had dropped off Borus in an unsafe

position that forced her to stand closer to the cab door upon exiting than she normally
would have. Id.  Borus had taken some time to exit the taxicab and was using her cane
in an effort to exit more quickly. Id.  Evidence showed that the cab driver knew Borus
was slower in her movements because he had watched her get into the cab slowly. Id.
The closing of the coat in the door became the main issue of contributory negligence. Id.

67. Id.  Borus was dragged some distance until the cab driver stopped. Id.  The cab
driver immediately took Borus to the hospital. Id.

68. Id. at 280.  The trial court had accepted the plaintiff’s version of the facts, as
stated above, in coming to this decision. Id.

69. Id.  The trial court also found that while Borus unknowingly caught the coat in
the door, it was still this action that led to her being dragged and injured. Id.  Thus,
Borus’ actions were the proximate cause of the incident leading to her injuries. Id.

70. Id. at 278.
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negligence based on Borus’ physical condition at the time of the inci-
dent.71  The court reasoned that in light of the facts, a jury could find
Borus’ slow and awkward movements constituted a handicap.72  If a
jury found Borus was indeed handicapped, then in determining con-
tributory negligence the jury would have to decide if she conformed to
the standard of care a reasonable person with her same disability
would have.73  The court noted it was immaterial whether Borus re-
quested help out of the taxi due to her handicap because, in light of
the driver’s knowledge, the driver could have simply looked to see if
Borus had stepped away from the taxi before driving away.74  The ap-
pellate court reversed and remanded the case because if a jury found
the facts accurate and the handicap present as Borus described, then
the jury would determine whether she acted as a reasonable person
with that disability.75

2. The Court of Appeal of Louisiana Classified Blindness as a
Physical Disability

In Roberts v. State, Through Louisiana Health and Human Re-
sources Administration,76 the Court of Appeal of Louisiana concluded
that a blind man in a negligence case was acting as a reasonable blind
person would have given the circumstances.77  William Roberts (“Rob-
erts”) sued the State of Louisiana, through the Louisiana Health and
Human Resources Administration in the Ninth Judicial District Court
for Louisiana, based on a negligence claim through the theory of re-
spondeat superior.78  Mike Burson (“Burson”), a blind individual, was
working at a concession stand and not using a cane or other method of

71. Id. at 283.  The court also stated that a jury would need to determine the effect
of the location Borus was dropped off at and if a duty was owed to Borus. Id.

72. Id. at 282.  If Borus was found to have a handicap, it could be possible that she
was not negligent when she did not remove her coat from the door of the cab. Id.

73. Id.  The court stated that if the handicap is true as alleged, a jury could find
that Borus acted as a reasonable person with the same disability would have because
she used a cane and how she reacted in the situation. Id.

74. Id. at 283.  The driver described Borus as frail, elderly, and awkward. Id.  This
led the court to conclude the driver knew, or should have known, that there could be
difficulty when Borus exited the taxi. Id.

75. Id.  Whether the physical disability reasonable person standard would apply in
this case would turn on whether a jury believed that Borus had the physical difficulties
laid out in her affidavit. Id. at 282.

76. 396 So.2d 566 (La. App. Ct. 1981).
77. Roberts v. State ex rel. La. Health & Human Res. Admin., 396 So.2d. 566, 567

(La. App. Ct. 1981).  This case did go to the Supreme Court of Louisiana, however the
issue on appeal was decided by focusing on the employer relationship rather than that
of the blind individual’s acts. See Roberts v. State ex rel. La. Health & Human Res.
Admin., 404 So.2d 1221, 1225-1226 (La. 1981) (affirming the appellate court decision
and addressing the employer-employee relationship issue).

78. Roberts, 396 So.2d at 566.  Burson, the blind man whose alleged negligent ac-
tions were what led to the suit, was not a party to the case. Id. at 567.
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guidance when walking down a hall to the restroom.79  On his way to
the restroom, Burson knocked down Roberts, causing Roberts to suffer
a hip injury.80  The trial court judge dismissed the action, reasoning
that there was no respondeat superior liability because there was no
employer-employee relationship.81

Roberts then appealed this dismissal to the Third Circuit Court of
Appeal of Louisiana.82  The appellate court affirmed the district
court’s decision to dismiss the case but in the process assessed the
negligence standard as applied to Burson.83  The court deduced be-
cause Burson acted as a reasonable blind person would have acted, he
was not negligent.84  In reaching this determination, the court rea-
soned that the correct standard of care was the standard for persons
with physical disabilities rather than the typical, all-encompassing,
reasonable person standard.85  When deciding Burson was not negli-
gent, the court took into account Burson’s familiarity with the area
and the ability to rely on his facial senses in finding his way around.86

The court ultimately found that a reasonable blind person would have
acted in the same manner Burson did and would not have used a cane
under the circumstances.87

79. Id.  Burson was also not using his hands to guide himself down the corridor.
Id.

80. Id.  Roberts was seventy-five at the time of the accident and only weighed ap-
proximately one-hundred pounds, while Burson was in his mid-twenties and nearly
twice the size of Roberts. Id.

81. Id.  Due to Burson not being part of the action itself, Roberts had to show that
there was an employer-employee relationship in order to succeed on a negligence claim
under respondeat superior. Id.

82. Id. at 566.
83. Id. at 567.  The court assessed whether Burson was negligent because this fac-

tor was critical in determining whether the state would be liable for Burson’s actions.
Id.

84. Id.  Due to finding that Burson was not negligent, the appellate court found
there was no need to discuss the liability of the State of Louisiana based on respondeat
superior. Id. at 569.

85. Id. at 567.  It was also noted that a person with a physical disability must act
while considering the impairments their disability causes. Id.  This can include taking
precautions when it is known that there could be a difficulty in performing certain ac-
tions. Id.  However, the real question becomes how a reasonably prudent blind person
would have acted given the same circumstances. Id.

86. Id. at 569.  Burson had been working at the concession stand for over three
years. Id.  Burson was walking at a normal speed and no evidence showed that he was
not paying attention to where he was going. Id.  Burson learned how to use facial
senses in lieu of a cane when in familiar areas during mobility training at a school for
the blind. Id. at 567.

87. Id. at 569.  Other people also testified that given the short distance, it was not
unreasonable for Burson to rely on facial senses rather than the use of a cane. Id.
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D. AUTISM AND THE PHYSICAL MANIFESTATIONS THAT DEVELOP IN

RELATION TO AN AUTISM SPECTRUM DISORDER

1. Autism as a Social Disorder

ASDs are often classified by deficiencies in social communication
and interaction.88  ASDs manifest through restrictive and repetitive
behavioral activities and interests.89  Due to advances in science and
medicine, ASDs are more accurately classified as neurobiological dis-
orders.90  ASDs are still considered mental health disorders under the
fifth edition of the Diagnostic and Statistical Manual of Mental Disor-
ders (“DSM-5”).91  Rather than simply being thrown into the mental
health classification, ASDs, amongst other things, are really a combi-
nation of genetics, neurophysiology, neurology, and immunology,
which help explain the neurological-based developmental delays and
behavioral tendencies that accompany ASDs.92

While there is a mental aspect to ASDs, as the DSM-5 denotes,
there is a large range of different neurological symptoms that present
themselves in persons with ASDs; these can lead to physical manifes-
tations of the disorder, in addition to the mental aspect.93  Such neu-
rological symptoms present themselves, not only in the common
cognitive disorders that help to characterize ASDs but also in central

88. Mintz, supra note 1, at 44.
89. Id.
90. See id. at 44-45 (noting the reason the medical community views ASDs as

neurobiological conditions over mental health disorders is because of extensive
neurodiversity and differing biological causes found in persons with ASDs, which the
mental health classification tends to overlook).

91. Id. at 45.  The DSM-5 requires that four criteria be met in order to have a
diagnosis of autism, which are provided as follows:

Persistent deficits in social communication and social interaction across con-
texts, not accounted for by general development delays, and manifested by all
of the 3 following: 1) Deficits in social-emotional reciprocity; 2) Deficits in non-
verbal communicative behaviors used for social interaction; 3) Deficits in devel-
oping and maintaining relationships;
Restricted, repetitive patterns of behavior, interests, or activities as manifested
by at least two of the following: 1) Stereotyped or repetitive speech, motor
movements, or use of objects; 2) Excessive adherence to routines, ritualized
patterns of verbal or nonverbal behavior, or excessive resistance to change; 3)
Highly restricted, fixated interests that are abnormal in intensity or focus; 4)
Hyper-or hypo-reactivity to sensory input or unusual interest in sensory input
or unusual interest in sensory aspects of environment;
Symptoms must be present in early childhood (but may not become fully mani-
fest until social demands exceed limited capacities)
 Symptoms together limit and impair everyday functioning.

Id.
92. Id. at 50.  Epigenetics, metabolomics, endocrinology, and gastroenterology also

play a role in explaining ASDs and how these disorders affect individuals. Id.
93. See id. at 45, 46 (noting neurological symptoms include coordination deficien-

cies and increased risk of epilepsy).



222 CREIGHTON LAW REVIEW [Vol. 53

and autonomic or peripheral nervous system dysfunctions.94  Neuro-
logical issues, including epilepsy and sleep disorders, also present
themselves in persons with ASDs.95  Epilepsy and language impair-
ments have been linked in persons with ASDs.96  ASDs are also linked
to causing gastrointestinal, immune system, hormonal, and metabolic
deficiencies.97  There is a disconnect in the continuation of the DSM-5
classification of ASDs as mental health disorders because the DSM-5
does not account for the neurodiversity that ASDs present.98

2. Motor Functioning and Perceptuomotor (Sensory-Motor)
Problems in People with Autism Spectrum Disorders

There is a high presence of minor neurological dysfunctions
(“MNDs”) in persons with ASDs.99  MNDs can include posture and
muscle tone complications, involuntary movements and reflexes, and
coordination and sensory difficulties, among other problems.100  A sin-
gle function alone will not lead to a minor neurological dysfunction
(“MND”) diagnosis.101  There are both simple and complex MNDs.102

MNDs impair sensory-motor performance and occur because of spe-
cific alterations to the way in which fibers connect in the central ner-
vous system.103  Simple MNDs are more common in people with ASDs

94. Id. at 46.  Central nervous system dysfunctions include deficiencies in coordi-
nation, planning, and the motor system as a whole. Id.  Autonomic nervous system
dysfunctions show through over-responsivity or dysautonomia, which is characterized
as weakness or numbness from nerve damage. Id.

95. Id.  It has been reported that epilepsy in people with ASDs can account for
causing as much as 85% of the intellectual disabilities associated with ASDs. Id at 48.
At least 44% and possibly as a high as 83% of children with ASDs experience some sort
of sleep disorder. Id. at 49.

96. Id. at 48.  Non-observable seizures from epilepsy often disrupt speech patterns
which lead to language impairments in persons with ASDs. See id. (noting that neurop-
sychological disruptions can be caused without having an observable seizure).

97. Id. at 46.
98. See id. (noting that when diagnosing ASDs according to the DSM-5, the diagno-

sis criteria does not account for or recognize diversity in ASDs which manifests them-
selves through an array of other symptoms).

99. Gabrile Tripi et al., Minor Neurological Dysfunctions (MNDs) in Autistic Chil-
dren Without Intellectual Disability, 7 J. CLINICAL MED. 79, 82 (2018).  In this study,
nearly 97% of ASD participants had an MND of some sort. Id.  Whereas, just under
16% of the control group exhibited an MND. Id.

100. Id. at 81.  Low mineral bone density has been found in boys with ASDs and
children with ASDs experience reduced cortical thickness.  Laya Ekhlaspour et al., Bone
Density in Adolescents and Young Adults with Autism Spectrum Disorders, 46 J. AUTISM

& DEVELOPMENTAL DISORDERS 3387, 3387-88 (2016).
101. Tripi et al., supra note 99, at 81.
102. Id. at 80.  Simple MNDs are thought to be typical, but “non-optimal brain wir-

ing.” Id.  On the other hand, complex MNDs are considered to be something comparable
to cerebral palsy. Id.

103. Id.
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than complex MNDs, but both forms are still significantly more preva-
lent in people with ASDs than those without.104

At least fifty percent of children diagnosed with an autism spec-
trum disorder show deficits in perceptuomotor skills, a combination of
sensory and motor skills.105  These deficiencies exhibit themselves
through postural control issues, gait or walking abnormalities, and
poor bilateral coordination.106  Deficiencies in fine-motor control are
also present in persons with ASDs.107  Studies and experiments have
shown that persons with ASDs exhibit poor movement timing.108  Mo-
tor deficiencies and dysfunctions are present in children who have an
ASD, regardless of their cognitive functioning level.109  Poor bilateral
coordination in people with ASDs can be attributed to deficits in per-
ception and action coupling, which results in fundamental movement
control issues.110  Due to these deficiencies, motor dysfunctions and
impairments should be considered a defining and integral aspect of
ASDs.111

104. Id. at 82.  Complex MNDs were found in just under 16% of ASD participants
and not found in any of the neurotypical control group. Id.  Over 80% of persons with
ASDs showed simple MNDs. Id.

105. Kaur et al., supra note 5, at 80.  Possibly up to 85% of children with ASDs
experience this type of deficit. Id.

106. Compare id. (noting the deficiency in all of these areas for basic motor skills),
with Michail Doumas et al., Postural Control Deficits in Autism Spectrum Disorder: The
Role of Sensory Integration, 46 J. AUTISM & DEVELOPMENTAL DISORDERS 853, 858 (2016)
(finding that sensory impairments affect postural control and that increasing sensory
demands increased the amount of postural sway in persons with ASDs).

107. Kaur et al., supra note 5, at 80.  Fine motor deficiencies include manual dexter-
ity (the ability to grasp and manipulate objects with hand and finger movement), object
control, visuo-motor problems (the coordinating of movement and visual stimuli within
the brain), and integration skills. Id.

108. Compare id. at 80 (conducting an experiment that demonstrated the type of
slower movement speed was similar to people with Parkinson’s disease), with Astrid
M.B. Stoit et al., Grasping Motor Impairments in Autism: Not Action Planning but
Movement Execution Is Deficient, 43 J. AUTISM & DEVELOPMENTAL DISORDERS 2793,
2799 (2013) (conducting two experiments showing action planning is not deficient, but
that movement execution and speed in persons with ASDs is deficient; there were no
significant differences in reaction times to cues given to persons with ASDs compared to
typically developing individuals, but the movement times of participants with ASDs
were slower).

109. Kaur et al., supra note 5, at 88.  Some motor issues correlate with IQ in persons
with ASDs, such as fine and gross motor skills. Id.  Movement times, imitation-based
tasks, bilateral coordination, and social-motor coordination deficiencies in ASDs do not
correlate with IQ. Id.  Even though fine and gross motor skills in ASDs show correla-
tion with IQ and cognitive abilities, those with high functioning ASDs (with an IQ above
70) and those with low functioning ASDs (with an IQ of 70 or below) both scored signifi-
cantly lower than their typically developing peers. Id.

110. Id. at 90.  This can also be attributed to issues with poor visual motor coordina-
tion. Id.  All of these deficiencies can also help explain social attention deficits in chil-
dren with ASDs. See id.

111. Id. at 91.  The study’s assertion is based on the fact that motor dysfunctions
and impairments are so prevalent and common among persons with ASDs, regardless of
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A study showed eye-hand coordination deficiencies in persons
with ASDs can help to explain the reaction time deficits.112  When vis-
ual and manual processes are directed toward the same object, a
larger disconnect occurs in a person with ASD, showing that eye-hand
coordination is weaker in people with ASDs.113  When simply having
to touch a button to indicate the location of an object, persons with
ASDs and typically-developing peers showed no significant difference
in response times.114  However, when participants had to touch the
object with a stick to show the location, people who had an ASD
showed weaker coordination evidenced by their accuracy and speed in
hitting the target compared to their peers.115  Visual and motor con-
nectivity issues due to ASDs also cause movement execution and
speeds to be delayed as compared to those of typically-developing
peers, but reaction times in persons with ASDs are still compara-
ble.116  Such a disconnect between the visual and motor aspects of the
brain lead to the inability to predict another person’s actions or
movements.117

Postural control is a person’s ability to regain his or her balance
during motor activities.118  Persons with ASDs often exhibit poor pos-
tural control, which requires both sensory processing and motor con-

IQ, and these impairments have been known and shown time and again through de-
cades of research on persons with ASDs. Id.

112. Alessandro Crippa et al., Eye-Hand Coordination in Children with High Func-
tioning Autism and Asperger’s Disorder Using a Gap-Overlap Paradigm, 43 J. AUTISM &
DEVELOPMENTAL DISORDERS 841, 841 (2013).  Finding when more eye-hand coordination
is needed, reaction times for persons with ASDs slows. Id.  This was discovered by mea-
suring fixation latencies in conjunction with response times in visual detection tasks.
Id.

113. Id. at 847.  The ASDs and control groups were required to perform three sepa-
rate tasks. Id. at 843.  The first task only required participants to look at the target and
identify its characteristics. Id.  The second task required that participants hit a button
with their finger indicating a target’s location. Id.  Finally, the third task required par-
ticipants to touch the object with a stick, indicating the location of the target. Id.

114. Id. at 845.
115. Id.  The control group touched the object with the stick in an average of 924.7

ms compared to the ASDs group who had a 1,021.9 ms average time; whereas, the times
to press the button only had an average difference of 9.6 ms between the control group
and the ASDs group. Id. at 846.

116. Stoit et al., supra note 108, at 2798, 2802.  While reaction times for the control
group and persons with ASDs were similar and showed no significant difference, the
ASDs group’s movement time was slower, averaging 677 ms compared to the control
group at 568 ms. Id. at 2798.  There was a second experiment in this study that em-
ployed a different type of stimuli to counteract any effects that would occur by only a
single stimuli type being used. Id. at 2800.  Similar results were found with the move-
ment time for the ASDs group at an average of 752 ms compared to the control group at
590 ms. Id.

117. Id. at 2802.  Such a disconnect between the two systems can also affect an indi-
vidual with ASD from being able to understand others on a larger scale. Id.

118. Rodolfo Borges Parreira et al., Postural Control in Blind Individuals: A Sys-
tematic Review, 57 GAIT & POSTURE 161, 161 (2017).
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trol.119  Postural control relies on sensory information from visual
input, vestibular, and proprioception (the sensing of stimuli based on
body position), which is then used to create muscle responses to ac-
count for environmental changes and differences.120  As sensory de-
mands increase from adding more environmental stimuli, people with
ASDs exhibit worsening postural control by displaying more postural
sways.121  Poor postural control and instability were shown to in-
crease with age, leading to more fall incidents.122

3. Global Processing and Processing Speeds in People with Autism
Spectrum Disorders

Persons with ASDs have slower processing speeds than those of
neurotypical persons.123  A study was conducted comparing individu-
als with ASDs to a control group of neurotypical peers by using two
different completion tasks: a fragmented picture task and an impossi-
ble/possible figures task.124  In the fragmented picture completion
task, persons with ASDs required more fragments in a picture before
being able to correctly name the object than the control group re-
quired.125  This finding suggests that people with ASDs experience re-
duced global processing and integration.126  In the impossible/possible
identification task, individuals with ASDs showed significant impair-

119. Doumas et al., supra note 106, at 853.
120. Id.  Changes in light and surfaces are the most common stimuli to be accounted

for. Id.
121. Id. at 858.  Persons with ASDs seemed to overcorrect their posture after being

exposed to stimuli that disturbed their bodies’ equilibrium, thus exhibiting hyper-reac-
tivity to stimuli. Id.  The study showed that when stimuli demands were lower, there
were no significant postural control differences between the control and ASD groups.
Id.  It was only as the number of stimuli grew that deficits became more prominent. Id.

122. Id. at 859.  There is a greater likelihood of falling in people with ASDs than in
typically developing adults. Id.  The increase in balance impairments becomes even
more critical at the age of sixty-five. Id.

123. Compare Doobay et al., supra note 5, at 2035 (conducting a study that found
high-ability persons with autism, having an IQ of 130 or higher, still exhibited a slower
processing speed even though they had high cognitive functioning levels), with Rhonda
D. L. Booth & Francesca G. E. Happé, Evidence of Reduced Global Processing in Autism
Spectrum Disorder, 48 J. AUTISM & DEVELOPMENTAL DISORDERS 1397, 1403 (2018) (find-
ing persons with ASDs identified an object correctly in a significantly slower time than
the neurotypical control group).

124. Booth & Happé, supra note 123, at 1402-03.  The fragmented picture comple-
tion task involved fragmented pictures of common objects projected with each new im-
age advancing the picture by adding more pieces to the whole until the individual was
able to identify the picture. Id. at 1398.  The impossible/possible figures task involved
displaying 2D drawings, some of which would be impossible to create a 3D version of
(such as the Penrose Triangle), where other images were given that would be possible to
create a 3D version of. Id. at 1399.  Participants had to determine which images were
possible and which were impossible to make into a 3D version. Id.

125. Id. at 1404.  This outcome occurred even when the persons with ASDs were IQ
and age matched to those in the control group. Id.

126. Id.
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ments in discriminating between the two types of figures when com-
pared with the control group.127

E. PHYSICAL DISABILITIES THAT HAVE SIMILAR PHYSICAL SYMPTOMS

TO THOSE FOUND IN AUTISM SPECTRUM DISORDERS

1. Muscular Dystrophy

Muscular dystrophy is known for causing muscle weakness that
progresses over time.128  Duchenne muscular dystrophy (“DMD”) is
caused by a genetic mutation, often in the dystrophin gene.129  DMD
is the most common form of muscular dystrophy, affecting more boys
than girls.130  DMD creates a heightened risk of diminished cognitive
functioning and language problems.131  Several initial symptoms that
present themselves are similar to those displayed by persons with au-
tism, such as delayed motor development.132  While initial symptoms
help alert parents to a potential issue, a blood test can definitively
diagnose DMD.133  Several other symptoms similar to those found in
ASDs include gait or walking abnormalities.134  Speech and language
delays, along with behavioral and learning difficulties, are also mani-
festations caused by DMD that are similar to certain symptoms of au-

127. Id. at 1403.  This data was gathered by presenting sixteen geometric figures,
half of which were considered possible to make in 3D and half of which were not. Id. at
1401.

128. Kristina Elvidge & Klair Bayley, Early Signs of Duchenne Muscular Dystrophy,
13 AUSTL. J. CHILD & FAM. HEALTH NURSING 16, 16 (2016).

129. Id. at 16.  This accounts for about two-thirds of cases, whereas the remaining
third is caused by random mutations in genes. Id.

130. Id.  Approximately one in 3,500 boys are affected at birth, with girls being af-
fected at a much lower rate. Id.  In Australia alone, forty-five boys per year get a DMD
diagnosis. Id.  Two other common types of muscular dystrophy include Becker and
Myotonic muscular dystrophies.  Ann R. Punnoose, Muscular Dystrophy, 306 J. AM.
MED. ASS’N. 2526, 2526 (2011).

131. Elvidge & Bayley, supra note 128, at 16.  Cardiorespiratory and orthopedic
complications also become evident in people with DMD. Id.

132. Id.  This includes problems standing up and difficulty with steps, leading to
frequent falling. Id.  Persons with DMD tend to have enlarged calves. Id.

133. Punnoose, supra note 130, at 2526.  A preliminary blood test is done to identify
abnormally high levels of creatine kinase. Id.  Creatine kinase is a protein that is re-
leased into the blood stream as muscle tissue breaks down. Id.  Once this increased
level of protein is detected, a definitive blood test can be administered to detect the
precise genetic mutation causing DMD. Id.

134. Elvidge & Bayley, supra note 128, at 16.
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tism.135  A large number of persons with DMD do not make it past
their early twenties.136

2. Sensory Impairments

Hearing loss, visual impairments, or other forms of interference
with sensory pathways have been found to lead to balance instabilities
in people.137  Motor development is often delayed in children who
have a hearing impairment.138  A study of children with hearing im-
pairments in both ears found that eighty percent of these children
could possibly be diagnosed with a developmental coordination disor-
der.139  Hearing impaired children performed worse in complex tasks
involving dynamic balance than in static balance tasks.140

Persons with visual impairments are nearly six times as likely to
fall.141  Both postural control and bilateral coordination are affected
in visually impaired persons.142  Sensory processing is a major part of
postural control, with vision playing one of the largest roles, explain-
ing why blind individuals have poor balance as a result of their im-

135. Id.  Out of the number of boys with this form of muscular dystrophy, approxi-
mately half will experience delays in speech and language. Id. at 17.  At least a quarter,
if not a third, of people with DMD display behavioral and learning difficulties and ex-
hibit “autistic features.” Id.  Oculopharyngeal muscular dystrophy also causes speech
and voice issues.  Amy T. Neel et al., Muscle Weakness and Speech in Oculopharyngeal
Muscular Dystrophy, 58 J. SPEECH LANGUAGE & HEARING RES. 1, 1-2 (2015).

136. Punnoose, supra note 130, at 2526.
137. Samuel J. Wilson et al., The Influence of Multiple Sensory Impairments on

Functional Balance and Difficulty with Falls Among U.S. Adults, 87 PREVENTIVE MED.
41, 41 (2016).  When just one sensory impairment is present, there is over a 60% in-
crease in the chance of falling. Id. at 44.  When there are two or more sensory deficits
present, this risk increased to five times that of a person without any sensory impair-
ments. Id.

138. Matthäus J. Fellinger et al., Motor Performance and Correlates of Mental
Health in Children Who Are Deaf or Hard of Hearing, 57 DEVELOPMENTAL MED. & CHILD

NEUROLOGY 942, 942 (2015).  Hearing impairments can also affect a person’s social, cog-
nitive, and neuromotor development. Id.  Over 50% of children who had a hearing im-
pairment in both ears, scored in the bottom 5% in a motor development assessment. Id.
at 944.

139. Id. at 942.  A study of ninety-three children participants revealed 74% of them
scored in the bottom 15% on a motor function test. Id. at 944.

140. Id. at 945.  This is thought to be the result of damage to the inner ear affecting
the vestibular (balance) apparatus because there is a close connection between the two.
Id.  This is known as the vestibular deficit theory. Id.

141. Wilson et al., supra note 137, at 44.  Visually impaired persons are 5.59 times
more likely to fall. Id.

142. Compare Parreira et al., supra note 118, at 162 (finding greater body sway in
persons without sight), with Izabela Rutkowska et al., Bilateral Coordination of Chil-
dren who are Blind, 122 PERCEPTUAL & MOTOR SKILLS 595, 605 (2016) (finding bilateral
coordination in blind children to be significantly impaired).
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pairment.143  Due to poor postural control and balance, blind
individuals have slower reaction times than sighted persons.144  Visu-
ally impaired children tend to show delayed motor development.145

Visually impaired persons have trouble manipulating objects with
both hands due to the lack of bilateral coordination.146

III. ARGUMENT

This Note makes the claim that negligence cases arising from the
physical symptoms of ASDs should be assessed under the physical dis-
ability reasonable person standard, rather than simply remaining
classified as a mental deficiency.147  Both courts and the Restate-
ments have recognized several disabilities that would be, and are,
classified as physical disabilities under negligence, all of which exhibit
similar physical symptoms to ASDs.148  Incidents arising from physi-
cal symptoms caused by ASDs should be viewed under the physical
disability reasonable person standard.149  Adopting this standard will
promote policy implications underpinning the different standard for
persons with physical disabilities.150  Intellectual disabilities present
in some persons with ASDs do not provide strong enough backing to
prevent persons with ASDs, and all incidents arising from persons
with ASDs, from being classified under the physical disability reason-
able person standard.151

A. AUTISM HAS SYMPTOMS THAT CREATE A PHYSICAL DISABILITY

UNDER NEGLIGENCE

Courts or the Restatements have definitively classified blindness,
deafness, and slow and awkward response times as physical disabili-
ties under negligence.152  Should it come before the courts, muscular

143. Parreira et al., supra note 118, at 161.  Vision is needed to interact with the
vestibular system in order to maintain balance through anticipation and prediction of
environmental changes. Id.

144. Id. at 162.  In this study, the reaction time was the time from the auditory
signal given until the person started moving. Id.

145. Rutkowska et al., supra note 142, at 596.  Visually impaired individuals have
trouble integrating both sides of their body at once, leading to poor coordination. Id.

146. Id.  While bilateral coordination normally gets better as a person ages, visually
impaired persons still performed well below average in bilateral coordination as their
age increased. Id. at 604-05.

147. See infra notes 152-200 and accompanying text.
148. See infra notes 152-175 and accompanying text.
149. See infra notes 176-187 and accompanying text.
150. See infra notes 188-200 and accompanying text.
151. See infra notes 188-200 and accompanying text.
152. Compare Roberts v. State ex rel. La. Health & Human Res. Admin., 396 So.2d

566, 567 (La. App. Ct. 1981) (applying the physical disability reasonable person stan-
dard to a blind individual), and Borus v. Yellow Cab Co., 367 N.E.2d 277, 282 (Ill. App.
Ct. 1977) (determining that slow and awkwardness due to old age and prior injury may
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dystrophy would likely be considered a physical disability in negli-
gence law.153  Like persons with ASDs, persons with muscular dystro-
phy, visual impairments, and hearing impairments tend to have
delayed motor development.154  People with muscular dystrophy expe-
rience gait and walking abnormalities, like persons with ASDs.155

Persons with sensory disabilities and disorders, including visually or
hearing impaired persons and persons with ASDs, have difficulty with
balance and coordination.156  Reaction times are slower in persons
with ASDs and can be slower in persons who are visually impaired, of
greater age, or those who have had a prior injury.157

These physical manifestations from ASDs and other physical dis-
abilities can lead to claims of negligence or contributory negligence.158

As in Roberts v. State, Through Louisiana Health and Human Re-
sources Administration,159 sensory disabilities can cause accidents
with other persons, even when a person is comfortable with the layout

warrant application of the physical disability reasonable person standard), with RE-

STATEMENT (SECOND) OF TORTS § 283C cmt. a (AM. LAW INST. 1965) (including deafness
in a list of examples for physical disabilities).

153. Compare Elvidge & Bayley, supra note 128, at 16 (stating that this disease is
degenerative, shutting down a person’s organs overtime, and eventually requires the
use of a wheelchair in order to get from place to place, while also noting that a simple
blood and genetic test can lead to a diagnosis), with Restatement (Second) of Torts
§ 283C cmt. b (noting that the distinction between a physical and mental illness looks to
public familiarity and the ease and certainty of proving such disability).

154. Compare Elvidge & Bayley, supra note 128, at 16 (providing that one of the
initial signs of muscular dystrophy is delayed motor development), and Rutkowska et
al., supra note 142, at 596 (noting that delayed motor development is common in visu-
ally impaired persons), and Fellinger et al., supra note 138, at 942 (stating that motor
development delays are  a common occurrence for children with hearing impairments),
with Kaur et al., supra note 5, at 80 (noting that at least 50%, possibly up to 85%, of
persons with ASDs exhibit deficits in sensory and motor development).

155. Compare Elvidge & Bayley, supra note 128, at 16 (stating that a waddling gait
is one of the more common initial symptoms of DMD), with Kaur et al., supra note 5, at
80 (providing that gait is one of the basic motor skills affected in persons with ASDs).

156. Compare Crippa et al., supra note 112, at 841 (finding hand-eye coordination
deficiencies in persons with ASDs), and Doumas et al., supra note 106, at 853 (noting
postural control deficiencies in ASDs contribute to lack of balance), with Wilson et al.,
supra note 137, at 41 (finding that as the number of sensory impairments increases, the
instability of a person also increases), and Rutkowska et al., supra note 142, at 605
(stating that visually impaired children have below average coordination).

157. Compare Parreira et al., supra note 118, at 162 (noting that blind persons re-
acted to auditory cues slower than non-visually impaired persons), and Borus, 367
N.E.2d at 282 (finding that slow and awkward movements were due to age and a prior
injury), with Crippa et al., supra note 112, at 841 (showing increased reaction times to
tasks requiring more eye-hand coordination among persons with ASDs).

158. Compare Borus, 367 N.E.2d at 278-79 (where contributory negligence was at
issue due to slow and awkward movements possibly causing the injury in question),
with Stoit et al., supra note 108, at 2798-99 (noting movement execution and speeds are
delayed in persons with ASDs).

159. 396 So.2d 566 (La. App. Ct. 1981).
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of an area.160  Due to slight changes in a familiar environment and
sensory impairments in persons with ASDs, postural control and bal-
ance deficiencies could cause an accident with another person.161

This physical manifestation of ASDs could likewise lead to a negli-
gence claim.162  Postural control problems could lead to instability and
a slower response to stimuli when there is a change in the environ-
ment.163  This could affect a person with an ASD, even though he or
she is aware of difficulties in regaining balance and may take neces-
sary precautions to correct his or her balance, because an accident
may still occur.164  When taking necessary precautions that any other
person with the same physical symptoms would, a person with an
ASD could be found negligent whereas a blind person might not be.165

With respect to contributory negligence, slower reaction times in
persons could lead to a greater likelihood of an accident, as in Borus v.
Yellow Cab Company.166  For instance, in responding to a car coming
towards a person with an ASD, the person may take longer to move
out of the way than a non-ASD individual.167  Global processing defi-
ciencies in persons with ASDs could present a similar incident due to
slower processing times.168  A person with an ASD could have a chal-

160. See Roberts, 396 So. 2d. at 567-68 (determining that the accident was caused by
the blind individual’s inability to see the person he ran into, even though he was ex-
tremely familiar with his surroundings).

161. Compare Doumas et al., supra note 106, at 858, 859 (noting that when more
sensory inputs are added to an environment, postural sway increases and balance de-
creases which leads to more falls), with Roberts, 396 So.2d at 569 (discussing that the
blind individual was very familiar with the layout of the building, but adding a single
person into the store changed the environment).

162. Compare Doumas et al., supra note 106, at 859 (finding postural control and
instability cause more falls), with Roberts, 396 So.2d at 566 (finding a claim for negli-
gence based on a fall incident).

163. Doumas et al., supra note 106, at 858, 859.
164. See Doumas et al., supra note 106, at 858 (noting that when persons with ASDs

try and correct their postural balance, they often overcorrect in the process, causing the
initial sways and balance deficiencies).

165. Compare RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11
(AM. LAW INST. 2010) (providing that mental and emotional instability will not be taken
into account when determining negligence under the reasonable person standard), and
Burch v. Am. Family Mut. Ins. Co., 543 N.W.2d 277, 278, 280 (Wis. 1996) (assessing a
person with “autistic tendencies” under the typical reasonable person standard), with
Roberts, 396 So.2d at 567, 569 (iterating that a blind person was held to the physical
disability reasonable person standard and because they acted as a reasonable blind per-
son would have under like circumstances, the blind individual was not negligent).

166. See Borus, 367 N.E.2d at 279, 282 (indicating that the slow movements by the
plaintiff due to a prior injury could have contributed to her own injuries).

167. See Stoit et al., supra note 108, at 2798, 2802 (finding that persons with ASDs
have slower execution speeds and have a harder time predicting another person’s ac-
tions, both of which can be explained by a disconnect between the visual and motor
portions of the brain in persons with ASDs).

168. See Doobay, supra note 5, at 2035 (finding slower processing speeds for persons
with ASDs).  Slower processing speeds can create difficulty in integrating information
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lenging time deciphering what is occurring around him or her when
multiple stimuli are present.169  This could result in a different reac-
tion to environmental stimuli than how a person without an ASD
would respond to the same stimuli.170  Under contributory negligence,
a person with an ASD could have his or her entire claim barred for
physical symptoms outside of his or her control, whereas a person
without an ASD and with the same physical symptoms would not be
found contributorily negligent.171

Blindness, deafness, and slow or awkward movements have all
been found to be physical disabilities under the negligence stan-
dard.172  Muscular dystrophy would likely be included in the physical
disability classification.173  These physical disabilities include many
similar symptoms and manifestations to autism.174  Therefore, ASDs

and stimuli into a whole picture or view of what is occurring around a person who has
an ASD. See Booth & Happé, supra note 123, at 1404 (stating that persons with ASDs
have a hard time “integrating information into a meaningful whole”).

169. Compare Doumas et al., supra note 106, at 858 (finding when the number of
environmental stimuli grows so does the prominence of balance deficiencies relating to
postural control which shows a hyper-reactivity to stimuli), with Stoit et al., supra note
108, at 2802 (indicating a disconnect in sensory processing systems of persons with
ASDs, such as visual and motor aspects, can make it difficult for a person with ASD to
understand both others around them and what is occurring in their environment on a
larger scale).

170. Compare RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11
cmt. b (noting people with physical disabilities can have different reactions to stimuli by
using the example of a person missing a leg and not being able to run as a car ap-
proaches, even though this is how a fully abled person would react), with Crippa et al.,
supra note 112, at 845, 847 (noting a disconnect in persons with ASDs when visual and
manual processes are required and how it can create reaction time deficits in response
to environmental stimuli or requests).

171. Compare Borus, 367 N.E.2d at 282 (indicating if the jury affirmed disability by
way of slow and awkward movement due to prior injury, then there would likely be no
contributory negligence per the physical disability reasonable person standard), and
Jankee v. Clark County, 612 N.W.2d 297, 302 (Wis. 2000) (noting that contributory neg-
ligence completely bars recovery), with Crippa et al., supra note 112, at 45 (finding peo-
ple with ASDs have slower reaction times and poor coordination), and Burch, 543
N.W.2d at 278, 280 (finding a person with “autistic tendencies” subject to the typical
reasonable person standard because mental deficiencies cannot be accounted for).

172. Compare Roberts v. State ex rel. La. Health & Human Res. Admin., 396 So.2d
566, 567 (La. App. Ct. 1981) (applying the physical disability reasonable person stan-
dard to a blind person), and Borus v. Yellow Cab Co., 367 N.E.2d 277, 282 (Ill. App. Ct.
1977) (stating that the physical disability standard could be applied to a person who
exhibited slow and awkward movements), with RESTATEMENT (SECOND) OF TORTS

§ 283C cmt. a (AM. LAW INST. 1965) (referencing deafness and blindness as examples of
physical disabilities).

173. Compare Elvidge & Bayley, supra note 128, at 16 (stating that DMD will even-
tually require use of a wheelchair and stating a blood test can show whether an individ-
ual has muscular dystrophy), with RESTATEMENT (SECOND) OF TORTS § 283C cmt. b
(distinguishing mental and physical disabilities, noting the public is more familiar with
physical disabilities and physical disabilities are also more easily proven).

174. Compare Kaur et al., supra note 5, at 80, 88 (providing that persons with ASDs
have gait abnormalities, motor deficiencies and delays, and experience poor bilateral
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should be viewed as a physical disability under the negligence
standard.175

B. AUTISM SHOULD BE VIEWED UNDER THE PHYSICAL DISABILITY

REASONABLE PERSON STANDARD

For physical disabilities in negligence cases, a physical disability
reasonable person standard is applied.176  In Roberts v. State,
Through Louisiana Health and Human Resources Administration,177

in which the Court of Appeal of Louisiana assessed a blind person
under the reasonable person negligence standard, the court asked
what a reasonable blind person would have done given those circum-
stances.178  The court found Burson acted as a reasonable person be-
cause he conformed to the same standard of care other blind persons
would have under those same circumstances.179  In Borus v. Yellow
Cab Company,180 the Appellate Court of Illinois, First District, Fourth
Division stated a jury would have to determine what a reasonable per-
son with the same disability would have done under those circum-
stances.181  If this standard were applied, the court stated the taxi
driver’s knowledge, or what the driver should have known, would need
to be considered in determining contributory negligence.182

coordination), with Elvidge & Bayley, supra note 128, at 16 (indicating that one of the
first symptoms of DMD is gait or walking abnormalities), and Fellinger et al., supra
note 138, at 942 (indicating deaf or hearing impaired persons experience delays in mo-
tor performance), with Rutkowska et al., supra note 142, at 605 (determining that blind
and visually impaired persons have poor bilateral coordination).

175. Compare Jankee, 612 N.W.2d at 312 (noting the emotional deficiency rule was
created to prevent courts from considering variations of character, emotional instability,
and intelligence), and RESTATEMENT (SECOND) OF TORTS § 283B cmt. b1 (explaining the
emotional deficiency standard is not taken into account because one cannot practically
look to intellect, temperament, and emotional balance when determining whether an
individual acted as a reasonable person), and Roberts, 396 So. 2d. at 567 (noting that
society cannot require a person to conform to physical standards that are impossible for
him to conform to), with Mintz, supra note 1, at 45, 50 (showing that ASDs are not a
disorder that can be boiled down to simply emotional or intellectual deficiencies because
physical symptoms, such as coordination, planning, seizures, and other neurobiological
symptoms, are common manifestations of ASDs), and Kaur et al., supra note 5, at 88
(noting many motor performance deficiencies in persons with ASDs are not correlated or
connected with intellect).

176. RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11 (AM. LAW

INST. 2010).
177. 396 So.2d 566 (La. App. Ct. 1981).
178. Roberts v. State ex rel. La. Health & Human Res. Admin., 396 So.2d 566, 567

(La. App. Ct. 1981).
179. Roberts, 396 So.2d at 567.
180. 367 N.E.2d 277 (Ill. App. Ct. 1977).
181. Borus v. Yellow Cab Co., 367 N.E.2d 277, 282 (Ill. App. Ct. 1977).  The court

also stated a jury could determine that Borus acted as a reasonable person with that
handicap in light of the circumstances. Id.

182. Borus, 367 N.E.2d at 283.
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Since ASDs should be considered a physical disability under neg-
ligence, the physical disability reasonable person standard ought to
apply to persons with ASDs.183  Thus, instead of inquiring whether a
person with an ASD acted as a reasonable person generally, the ques-
tion would be whether the person with an ASD acted as a reasonable
person with an ASD and the same physical symptoms would have ac-
ted in similar circumstances.184  Due to different functioning levels
and physical manifestations of ASDs, this standard could be tailored
to meet those needs.185  By analogy to the Third Restatement, the
mental effects of ASDs do not necessarily need to be accounted for, but
the physical manifestations of ASDs need to be viewed under the
physical disability standard.186  For example, if a claim was based on
the reaction time of a person with an ASD, then the inquiry could be
presented as what a reasonable person with a slower reaction time
would have done under the same circumstances.187

C. INTELLECTUAL DISABILITIES IN PERSONS WITH AUTISM SHOULD

NOT PREVENT THE CLASSIFICATION OF AUTISM AS A PHYSICAL

DISABILITY UNDER THE REASONABLE PERSON STANDARD

Viewing mental deficiencies under a different light than physical
disabilities is based on the policy that intellectual capabilities and
emotional imbalances cannot practically be taken into account.188

183. Compare Crippa et al., supra note 112, at 845 (indicating persons with ASDs
have slower reaction times and poor coordination), with Borus, 367 N.E.2d at 282 (de-
termining the physical disability reasonable person standard should apply to cases
where the disability consists of slow and awkward movements due to prior injury or old
age).

184. Compare RESTATEMENT (SECOND) OF TORTS § 283C (AM. LAW INST. 1965) (stat-
ing a person with a physical disability must conform to the standard of a reasonable
man with the same disability), with Roberts, 396 So.2d at 567 (determining that a blind
man was not negligent because he acted as a reasonable blind person would have under
the same circumstances).

185. Compare Kaur et al., supra note 5, at 88 (laying out the different functioning
levels of ASDs to include low and high functioning ASD persons, measuring low func-
tioning at an IQ of 70 or less and high functioning having an IQ above 70), and Mintz,
supra note 1, at 45 (noting persons with ASDs experience a wide and diverse range of
physical manifestations), with RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL

HARM § 11 cmt. b (providing the negligence standard applies in tort law to account for
the individual situation of the actor), and RESTATEMENT (SECOND) OF TORTS § 283C cmt.
a (indicating the reasonable man is to be identical with the actor).

186. See RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11 cmt. c
(indicating that old age cannot be looked to as a physical disability itself, but physical
disabilities and manifestations caused by old age can be viewed under the physical disa-
bility reasonable person standard).

187. See id. (providing the example of an eighty-year-old no longer being able to run,
yet not being negligent for the inability to run when an immediate hazard approaches;
thus, accounting for the inability to run, but not the age in and of itself).

188. Compare RESTATEMENT (SECOND) OF TORTS § 283B cmt. b1 (deciding the reason
for holding persons with mental deficiencies to the same reasonable person standard as
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However, ASDs do not translate to intellectual disabilities or emo-
tional imbalances; ASDs are social and sensory processing disorders
with physical manifestations.189  Historically speaking, when the
mental deficiency standard was created, ASDs were thought to be
mental disabilities.190  However, there is a broad range of intellectual
abilities on the autism disorder spectrum, including persons who have
genius-level IQs.191  Based on evolving scientific evidence, viewing
persons with ASDs in light of the physical disability reasonable per-
son standard would not disrupt this policy.192  Persons with ASDs
who have an average or above average IQ experience the same physi-
cal manifestations that are generally attributable to ASDs.193  Based
on diagnostic criteria, ASDs cannot be exaggerated or falsely created
by a person in a negligence claim because ASDs’ symptoms have to be
present in early childhood for a diagnosis.194

those without is because it is not practical to account for intellect and emotional imbal-
ances), and RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11 (refer-
encing emotional and mental disabilities together), with Jankee v. Clark County, 612
N.W.2d 297, 312 (Wis. 2000) (discussing that mental deficiency looks to variations of
character, emotional instability, and intelligence).

189. Compare Doobay et al., supra note 5, at 2029 (indicating that the methodology
of this study only looked to persons with ASDs who had IQs of 130 and above), with
Mintz, supra note 1, at 44, 45 (noting that ASD at its core is classified by social and
communication interactions, and requiring hyper- or hypo-reactivity to sensory input to
be diagnosed with an ASD, also providing the DSM-5 diagnosis criteria which do not
include any reference to intellectual disability).

190. Compare RESTATEMENT (SECOND) OF TORTS § 283B cmt. b (stating the concept
of the mental deficiency standard dates back to at least 1611), with Mintz, supra note 1,
at 45 (indicating that many persons with ASDs were misdiagnosed with intellectual
disabilities and that persons with intellectual disabilities were improperly diagnosed
with ASDs).

191. Compare Kaur et al., supra note 5, at 88 (listing the two most basic breakdowns
of functioning levels as high and low, with high having an IQ greater than 70 and low
having an IQ of 70 or below), with Doobay et al., supra note 5, at 2035 (including in the
study only persons with ASDs who had an IQ of 130 and above).

192. Compare RESTATEMENT (SECOND) OF TORTS § 283B cmt. b1 (providing that a
policy behind the mental deficiency standard is that intellectual ability cannot be taken
into account), with Kaur et al., supra note 5, at 88 (showing based on IQ scores differen-
tiating high and low functioning ASDs that intellectual disabilities are not present in
all persons with ASDs), and Mintz, supra note 1, at 45 (listing the diagnostic criteria for
ASDs which does not include specific IQ cut-offs or possessing an intellectual disability
as a requirement for an diagnosis).

193. See Kaur et al., supra note 5, at 88 (determining that movement times, imita-
tion-based tasks, bilateral coordination, and social-motor coordination deficiencies do
not correlate with IQ); see also Doobay et al., supra note 5, at 2035 (finding persons with
ASDs who have  IQs above 130 still exhibit slower processing speeds).

194. Compare Jankee, 612 N.W.2d at 312 (providing one of the policies behind
mental deficiencies not being accounted for under the reasonable person standard was
to prevent persons from pretending to have mental disabilities when charged with a
negligence claim), with Mintz, supra note 1, at 45 (including the DSM-5 diagnosis re-
quirement that symptoms must have been present since early childhood to be diagnosed
with ASD).
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Under negligence law, viewing people with ASDs within the phys-
ical disability standard promotes rather than hinders the policy be-
hind the standard.195  The hypothetical reasonable person is supposed
to be identical to the actor in question.196  The physical manifesta-
tions ASDs present are simply circumstances under which a person
with ASD must act.197  This is only an application of those circum-
stances to the specific situation, as required by the Restatement.198

The physical manifestations of ASDs are objectively verifiable and sig-
nificant.199  The application of the physical disability standard to
ASDs would not account for the mental or emotional state of the actor
but rather the physical symptoms caused by the disorder that are out
of the actor’s control.200

IV. CONCLUSION

Negligence law needs to assess persons with ASDs under the
physical disability reasonable person standard when physical symp-
toms caused by an ASD result in a negligence claim or contributory
negligence defense.201  Physical disabilities such as blindness and
deafness, as well as slow and awkward movements, have already been
categorized by the courts and Restatements as disabilities to which

195. Compare RESTATEMENT (SECOND) OF TORTS § 283C cmt. a (explaining the rea-
sonable man is identical to the actor), with Roberts v. State ex rel. La. Health & Human
Res. Admin., 396 So.2d 566, 567 (La. App. Ct. 1981) (indicating a policy justification in
explaining that a person with a physical disability cannot be required to conform to
standards that are impossible for him or her to meet).

196. RESTATEMENT (SECOND) OF TORTS § 283C cmt. a.
197. See id. (indicating that physical disabilities are accounted for because they are

“circumstances” under which the reasonable person must act).
198. See id. (accounting for physical disabilities is not a different reasonable person

standard, but rather applying the reasonable person standard to the circumstances of
that disability).

199. Compare Tripi et al., supra note 99, at 82 (finding 97% of persons with ASDs
had some sort of MND, either simple or complex), and Kaur et al., supra note 5, at 80
(noting 50 to 85% percent of children with ASDs have perceptuomotor skill deficits),
with RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11 cmt. a (requir-
ing that a physical disability be significant and identifiable).

200. See RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11 cmt. c
(allowing for the ability to separate a circumstance that cannot be taken into account for
the reasonable person standard, such as age, from the physical disabilities that can be
accounted for, such as an inability to run).

201. Compare RESTATEMENT (THIRD) OF TORTS: PHYSICAL & EMOTIONAL HARM § 11
(AM. LAW INST. 2010) (allowing a person’s physical disability to be accounted for when
determining whether they acted as a reasonable person), with Mintz, supra note 1, at 46
(noting the array of physical symptoms that can present themselves in persons with
ASDs including, but not limited to, motor delays, coordination issues, epilepsy, and
over-responsive nervous systems), and Kaur et al., supra note 5, at 80 (noting persons
with ASDs experience gait and walking abnormalities, bilateral coordination difficul-
ties, and sensory motor performance deficits).
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the physical disability reasonable person standard applies.202  How-
ever, due to the continuous classification of ASDs as solely mental dis-
orders in the DSM-5, ASDs have not had as much success in being
treated more appropriately as physical disabilities.203  Medical stud-
ies have continuously shown that persons with ASDs tend to exhibit
similar symptoms to those that people with hearing and vision impair-
ments, amongst other physical disabilities, experience.204  The rea-
soning behind mental deficiencies not receiving the same treatment as
physical disabilities focuses on policy pertaining to intellectual ability
and emotional stability—neither of these are defining characteristics
of an ASD diagnosis.205

Persons with physical disabilities already recognized by the
courts receive a fair reasonable person legal standard.  The same
symptoms exhibited in persons with ASDs could lead to similar negli-
gence claims brought against such persons, yet persons with ASDs
would receive the typical reasonable person standard, which would be
impossible for such persons to meet.  This creates an imbalance of jus-
tice in the legal system and demonstrates biases based simply on the
name of a person’s diagnosis rather than the symptoms and difficul-
ties he or she must face.  Persons with ASDs experience physical
symptoms outside their control and cannot be cured simply through
medication.  People with ASDs often undergo years of extensive occu-
pational and physical therapy to combat these challenges.  Similar
therapies have been used to help people who have a physical disability
labeled as such by the courts.  The legal principles applicable to per-

202. See RESTATEMENT (SECOND) OF TORTS § 283C cmt. a (AM. LAW INST. 1965) (stat-
ing blindness and deafness are physical disabilities that would be assessed under the
physical disability reasonable person standard); see also Borus v. Yellow Cab Co., 367
N.E.2d 277, 282 (Ill. App. Ct. 1977) (determining slow and awkward movements need to
be assessed under the physical disability reasonable person standard).

203. See Mintz, supra note 1, at 45 (providing the ASD diagnostic criteria presented
in the DSM-5 and noting its lack of ability to account for the various other symptoms
ASDs manifest).

204. Compare Kaur et al., supra note 5, at 80, 88 (stating persons with ASDs have
gait abnormalities, motor deficiencies or delays, and exhibit poor bilateral coordination),
with Fellinger et al., supra note 138, at 942 (indicating persons who are deaf or hearing
impaired experience delays in motor performance), and Rutkowska et al., supra note
142, at 605 (finding that blind and visually impaired persons have poor bilateral
coordination).

205. Compare RESTATEMENT (SECOND) OF TORTS § 283B cmt. b1 (stating the policy
for holding persons with mental deficiencies to the same reasonable person standard as
those without is because of the impracticality in accounting for intellect and emotional
imbalances), with Mintz, supra note 1, at 45 (noting that ASDs are diagnosed by social
and communication deficiencies while showing the DSM-5 diagnostic criteria which do
not reference intellectual disability or emotional instability).
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sons with ASDs must evolve with the medical field and must keep
pace with scientific breakthroughs regarding ASDs.

-Jessica J. Patach ’21
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