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ARCE V. UNITED STATES: THE NINTH CIRCUIT
CORRECTLY INTERPRETED § 1252(G) OF THE

ILLEGAL IMMIGRATION REFORM AND
IMMIGRANT RESPONSIBILITY ACT OF 1996

WHILE THE EIGHTH CIRCUIT IGNORED
SUPREME COURT PRECEDENT IN

SILVA V. UNITED STATES

I. INTRODUCTION

Solving the undocumented immigrant problem has plagued
United States politics since the late nineteenth century.1  There have
been countless attempts by the United States Congress in the past
150 years to curb undocumented immigration and to put procedures in
place to aid those who seek to enter the country legally.2  In 1996,
Congress passed the Illegal Immigration Reform and Immigrant Re-
sponsibility Act3 (“IIRIRA”) in an attempt to respond to America’s im-
migration problem.4  The IIRIRA was an amendment to the
Immigration and Nationality Act of 1952.5  One of the provisions of
the 500-page congressional bill, § 1252(g), was designed to strip the
federal district courts of jurisdiction to hear deportation appeals re-
garding certain actions by the Attorney General.6  Following the pass-

1. See Michael J. Wishnie, Laboratories of Bigotry? Devolution of the Immigration
Power, Equal Protection, and Federalism, 76 N.Y.U. L. REV. 493, 502 (2001) (noting
Congress has been concerned about immigration since the nineteenth century and
adopted legislation targeting Chinese immigrants during the Reconstruction era).

2. See Immigration Act of 1924, Pub. L. No. 68-139, 43 Stat. 153 (placing quotas
on each country and would only grant visas to the number of people within that coun-
try), repealed by Immigration and Nationality Act of 1964, Pub. L. No. 89-236, 79 Stat.
911; Immigration and Nationality Act of 1965, Pub. L. No. 89-236, 79 Stat. 911(abolish-
ing the quota system and putting in place a system which focused on familial relation-
ships, work history, trade skills, and other characteristics); Immigration Reform and
Control Act of 1986, 8 U.S.C. § 1101 (2005) (amending the Immigration and Nationality
Act of 1965 to allow undocumented immigrants to step forward, identify themselves,
and gain legal status if they had resided in the United States since January 1, 1982).

3. 8 U.S.C. § 1101 (2005).
4. See generally H.R. REP. NO. 104-469, at 110 (1996).  “H.R. 2202 seeks a funda-

mental re-orientation of immigration policy in the direction of the national interest.
The Act will curb illegal immigration and establish a legal immigration that is generous
by historic standards and serves fundamental family, economic, and humanitarian
needs.” Id.

5. Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L.
No. 104-208, 110 Stat. 3009.

6. See 8 U.S.C. § 1252(g) (2005)  “[N]o court shall have jurisdiction to hear any
cause or claim by or on behalf of any alien arising from the decision or action by the
Attorney General to commence proceedings, adjudicate cases, or execute removal orders
. . . .” Id.
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ing of the IIRIRA, one federal court interpreted § 1252(g) to strip the
federal district courts of jurisdiction in any and all deportation pro-
ceedings while another court interpreted § 1252(g) to only apply to the
three categories listed in the statute.7  The Supreme Court of the
United States granted certiorari to Reno v. American-Arab Anti-Dis-
crimination Committee8 (“AADC II”) in order to resolve this split in
circuit opinion.9  However, twenty years after AADC II was decided,
circuit courts are still quibbling over how to interpret the IIRIRA ju-
risdiction-stripping statute.10

In Arce v. United States,11 Claudio Anaya Arce sought asylum in
the United States.12  However, an asylum officer determined that
Arce did not express enough fear of persecution if he returned to his
home country.13  After an immigration judge affirmed the officer’s
findings, the Attorney General ordered Arce to be deported to Mex-
ico.14  Arce filed an emergency petition for review and a motion for a
stay of removal with the United States Court of Appeals for the Ninth
Circuit.15  The Ninth Circuit granted Arce’s motions, but just hours
later, Arce was deported to Mexico by the Department of Homeland
Security (“DHS”).16  After Arce’s return to the United States, he
brought a tort action for wrongful removal against the United
States.17  The Ninth Circuit determined that, while the action may

7. See Humphries v. Various Fed. U.S. Immigration & Naturalization Serv.
Emps., 164 F.3d 936, 944-945 (5th Cir. 1999) (stating that Humphries’ claims arose
from the Attorney General’s commencement of proceedings and adjudication of his case,
thus district court was stripped of jurisdiction); see also Am.-Arab Anti-Discrimination
Comm. v. Reno, 119 F.3d 1367, 1372 (9th Cir. 1997) [hereinafter Reno II] (noting that
construing the statute to strip jurisdiction from all cases arising from the Attorney Gen-
eral’s “commencement of proceedings, adjudication of cases, or execution of removal or-
ders” would strip federal district courts of all jurisdiction in every case and Congress
could not have intended for such a result).

8. 525 U.S. 471 (1999).
9. See Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 476 (1999)

[hereinafter AADC II] (granting certiorari and clarifying that § 1252(g) only applies to
the three categories listed within the statute and does not strip the federal district
courts of jurisdiction entirely).

10. See Arce v. United States, 899 F.3d 796, 800 (9th Cir. 2018) (stating that the
federal district courts had jurisdiction under § 1252(g) to hear cases challenging wrong-
ful removal of undocumented immigrants); Silva v. United States, 866 F.3d 938, 942
(8th Cir. 2017) (stating that the federal courts did not have jurisdiction to hear cases
challenging wrongful removal under § 1252(g) as the challenge arose from the Attorney
General’s execution of a removal order).

11. 899 F.3d 796 (9th Cir. 2018).
12. Arce, 899 F.3d at 798.
13. Id.
14. Id. at 798-99.
15. Id. at 799.
16. Id.
17. Id.
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have arisen from the Attorney General’s execution of a removal order,
the federal courts still retained jurisdiction to hear Arce’s claim.18

This Note will first examine the facts and holding of Arce.19  This
Note will also discuss the importance of Judge Kelly’s dissenting opin-
ion in Silva v. United States20 to the Arce decision.21  Next, this Note
will dive into the background and precedent leading to the Arce and
Silva decisions.22  Finally, this Note will analyze both the Ninth Cir-
cuit and the Eighth Circuit decisions and will conclude that Arce v.
United States was correctly decided while Silva v. United States ig-
nored United States Supreme Court precedent in order to advance the
Eighth Circuit’s own interpretation of § 1252(g).23

II. FACTS AND HOLDING

In April 2014, Claudio Anaya Arce, a Mexican citizen, was de-
tained by United States Customs and Border Patrol officers in Ade-
lanto, California.24  Arce sought asylum, but officers did not believe he
demonstrated a reasonable fear of persecution or torture in his home
country.25  On February 4, 2015, an immigration judge affirmed the
findings made by the asylum officer.26  Two days later, Arce filed an
emergency petition for review and a motion for a stay of removal in
the United States Court of Appeals for the Ninth Circuit.27  The order
of removal was temporarily stayed by the Ninth Circuit on February
6, 2015.28  However, even though the Department of Homeland Secur-
ity (“DHS”) was notified by both Arce’s attorney and the court through
several faxes and phone calls, the stay was ignored Arce was deported
to Mexico mere hours after the temporary stay was issued.29  Arce was
returned to the United States pursuant to a court order issued from
the Ninth Circuit on February 20, 2015.30

Arce filed a claim for wrongful deportation and removal with
DHS.31  After DHS denied his claim, Arce brought claims of false ar-

18. See id. at 800 (stating that “[a] decision or action to violate a court order stay-
ing removal . . . falls outside of the statute’s jurisdiction-stripping reach.”).

19. See infra notes 24-58 and accompanying text.
20. 866 F.3d 938 (8th Cir. 2017).
21. See infra notes 59-65 and accompanying text.
22. See infra notes 66-197 and accompanying text.
23. See infra notes 260-78 and accompanying text.
24. Arce v. United States, 899 F.3d 796, 798 (9th Cir. 2018).
25. Arce, 899 F.3d at 798.
26. Id. at 798-99.
27. Id.
28. Id.
29. See id. (noting that Arce was deported to Mexico on February 6, 2015 at 2:15

PM).
30. Id.
31. Id.
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rest, false imprisonment, intentional infliction of emotional distress,
and negligence against the United States under the Federal Tort
Claims Act32 (“FTCA”) in the United States District Court for the Cen-
tral District of California.33  At the district court level, the United
States argued that the federal courts did not have jurisdiction to hear
Arce’s case.34  They stated that United States Supreme Court prece-
dent under Reno v. American-Arab Anti-Discrimination Committee35

(“AADC II”) prohibited federal courts from hearing cases in which the
Attorney General commenced proceedings, adjudicated cases, or exe-
cuted removal orders.36  The defendant argued the federal courts
could not hear Arce’s case as the controversy arose out of the Attorney
General’s execution of Arce’s removal order.37

The United States cited Lopez v. United States,38 in which a
mother brought an action against the United States on behalf of her
son who she claimed was wrongfully deported.39 Lopez argued that
the deportation was wrongful because a mandatory stay of deportation
was granted by statute and was acknowledged by Immigration and
Customs Enforcement (“ICE”) prior to his removal.40  Lopez’s son was
later tortured and died in Honduras.41  In Lopez, the United States
District Court for the Central District of California determined that
the federal courts did not have jurisdiction to hear the plaintiff’s claim
as her son’s deportation arose from the Attorney General’s decision to
execute the deceased’s removal order.42  With this precedent in mind,
the district court agreed with the defendant and dismissed Arce’s case
for lack of jurisdiction under 8 U.S.C. § 1252(g) of the Illegal Immigra-
tion Reform and Immigrant Responsibility Act of 199643 (“IIRIRA”).44

32. 28 U.S.C. § 1346 (2013).
33. Arce, 899 F.3d at 799.
34. Claudio Anaya Arce v. United States, No. 16-2419, 2016 U.S. Dist. LEXIS

195340, at *5 (C.D. Cal. Oct. 3, 2016).
35. 525 U.S. 471 (1999).
36. Claudio Anaya Arce, 2016 U.S. Dist. LEXIS 195340, at *4.
37. Id. at *5.
38. No. 13-09107, 2014 U.S. Dist. LEXIS 34623 (C.D. Cal. Mar. 17, 2014).
39. Lopez v. United States, No. 13-09107, 2014 U.S. Dist. LEXIS 34623, at *1 (C.D.

Cal. Mar. 17, 2014).
40. Lopez, 2014 U.S. Dist. LEXIS 34623, at *1.
41. Id. at *2.
42. Id. at *3.
43. 8 U.S.C. § 1252(g) (2005).
44. Lopez, 2014 U.S. Dist. LEXIS 34623, at *3.  The statute reads:
Except as provided in this section and notwithstanding any other provision of
law (statutory or non-statutory), including section 2241 of Title 28, or any other
habeas corpus provision, and sections 1361 and 1651 of such title, no court
shall have jurisdiction to hear any cause or claim by or on behalf of any alien
arising from the decision or action by the Attorney General to commence pro-
ceedings, adjudicate cases, or execute removal orders against alien under this
chapter.
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Arce appealed the district court’s judgment to the Ninth Circuit.45

Once again, the United States argued that the language of § 1252(g)
prohibits federal courts from obtaining jurisdiction over cases which
arise from an Attorney General’s execution of a removal order.46  The
United States argued it did not matter that the Attorney General vio-
lated the court’s stay of removal order because § 1252(g) extends
broadly to any and all actions which stem from a removal order.47

The Ninth Circuit disagreed, positing that § 1252(g) is much nar-
rower than the government painted it.48  Arce challenged the execu-
tion of the removal order, not its validity.49  The court explained that
because the Ninth Circuit issued a stay of removal, there was no order
for the Attorney General to execute.50  The Attorney General violated
the Ninth Circuit’s stay of removal when he ordered Arce’s deporta-
tion to Mexico.51  As the deportation violated the Ninth Circuit’s or-
der, the Attorney General had not acted within his authority to
execute removal orders under § 1252(g).52

The court cited two United States Supreme Court cases, which
state that § 1252(g) should be construed narrowly.53  In AADC II, the
Supreme Court noted that § 1252(g) does not prohibit the federal
courts from hearing cases that stem from the Attorney General’s re-
moval authority.54  The Ninth Circuit determined that actions chal-
lenging the government’s violation of a stay of removal do fall within
the federal courts’ jurisdiction.55  If § 1252(g) was as broad as the fed-
eral government argued, the federal courts would have no jurisdiction
to exercise their own orders.56  The Ninth Circuit noted that subsec-
tion (g) had not been interpreted to broadly sweep jurisdiction away
from the courts in cases merely arising from one of the Attorney Gen-

8 U.S.C. § 1252(g)
45. Arce, 899 F.3d at 799.
46. Id.
47. Id.
48. Id.
49. Id. at 800.
50. See id. (stating that “[Arce’s] claims arise not from the execution of the removal

order, but from the violation of our court’s order.”).
51. Id.
52. See id. (noting, “Indeed, the stay of removal ‘temporarily suspend[ed] the

source’ of the Attorney General’s ‘authority to act,’ resulting in a ‘setting aside of . . .
[the] authority to remove Arce.”) (quoting Nken v. Holder, 556 U.S. 418, 428-29 (2009)).

53. See id. (citing Jennings v. Rodriguez, 138 S. Ct. 830, 841 (2018); Reno v. Am.-
Arab Anti-Discrimination Comm., 525 U.S. 471, 482 (1999).

54. See id. (stating, “Thus, § 1252(g) does not strip the federal courts of jurisdiction
over claims challenging the multitude of ‘other decisions or actions that may be part of
the deportation process . . . .’ ”) (quoting AADC II, 525 U.S. 471, 482 (1999)).

55. Id.
56. Id. at 801.
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eral’s available actions.57 As this was not what Congress intended, the
Ninth Circuit determined that the federal courts do have jurisdiction
under § 1252(g) when the Attorney General violates stays of
removal.58

The Ninth Circuit also took some time to analyze and acknowl-
edge Judge Kelly’s dissent in Silva v. United States59 from the United
States Court of Appeals for the Eighth Circuit.60  In Silva, the Eighth
Circuit determined that § 1252(g) should be read broadly so as not to
grant the federal courts jurisdiction to hear cases challenging wrong-
ful deportations in violation of stays of removal.61  Judge Kelly re-
spectfully dissented and argued that the Supreme Court’s holding in
AADC II narrowed the scope of § 1252(g).62  As the Eighth Circuit is-
sued a stay of removal, there was no order to execute, and the Attor-
ney General had no authority to deport Silva under § 1252(g).63  The
Ninth Circuit agreed with Judge Kelly’s analysis and concluded that
Arce’s claims could proceed.64  The Ninth Circuit then reversed and
remanded the case to the district court.65

III. BACKGROUND

A. THE ILLEGAL IMMIGRATION REFORM AND IMMIGRANT

RESPONSIBILITY ACT OF 1996 AND § 1252(G)

In 1996, the United States Congress passed the Illegal Immigra-
tion Reform and Immigrant Responsibility Act (“IIRIRA”).66  The
IIRIRA was introduced due to the findings of Speaker Newt Gingrich’s
Congressional Task Force on Immigration Reform (“Task Force”).67

The Task Force defined undocumented immigration as an ongoing cri-
sis that was among the most critical challenges facing the United
States.68  Among other things, the Task Force recommended doubling

57. Arce, 899 F.3d at 800 (citing Jennings, 138 S. Ct. at 841).
58. Id.
59. 866 F.3d 938 (8th Cir. 2017).
60. Arce, 899 F.3d at 801.
61. See id. (noting, “The Silva majority held that § 1252(g) eliminated jurisdiction

because the removal order ‘still existed’ in spite of the stay, thereby ‘connecting’ the
FTCA claim ‘directly and immediately’ to the decision to execute the order.”) (quoting
Silva v. United States, 866 F.3d 938, 940 (8th Cir. 2017)) (quoting Humphries v. Various
Fed. U.S. Immigration & Nationalization Serv. Emps. 164 F.3d 936, 943 (5th Cir.
1999)).

62. Silva, 866 F.3d at 942 (Kelly, J., dissenting).
63. Id.
64. Arce, 899 F.3d at 801.
65. Id.
66. 8 U.S.C. § 1252(g) (2005).
67. See generally H.R. REP. NO. 104-469, at 512 (1996) (explaining the history of

the IIRIRA and what led to its passing).
68. Id.
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the number of border patrol agents, targeting criminal aliens who re-
peatedly attempted to enter the United States, and increasing the
number of Immigration and Naturalization Service (“INS”) detention
centers twofold.69  The IIRIRA was intended to be both generous and
serve the needs of the American ideals of law and order.70  The IIRIRA
amended a multitude of provisions in the Immigration and Naturali-
zation Act (“INA”), including the federal district courts’ jurisdiction
over deportation and removal cases.71

Section 1252(g) of the IIRIRA states that no federal district court
shall obtain jurisdiction over cases of any undocumented immigrant
which arise from the Attorney General’s decision to commence pro-
ceedings, adjudicate cases, or execute removal orders.72  On first
glance, it may seem as though this statute swept federal jurisdiction
away from all deportation and removal cases, as almost any action
against an undocumented immigrant can be said to arise from the
commencement of proceedings, adjudication of cases, or execution of
removal orders.73  However, in Reno v. American-Arab Anti-Discrimi-
nation Committee II,74 (“AADC II”) the United States Supreme Court
stated that § 1252(g) is not a zipper clause which cuts off jurisdiction
in all deportation and removal cases.75  Instead, the statute merely
excludes jurisdiction from the federal district courts in the three in-
stances listed in § 1252(g).76  These instances occur when the Attor-
ney General has made a decision to commence proceedings, adjudicate
cases, or execute removal orders.77  In Jennings v. Rodriguez,78 the
United States Supreme Court affirmed AADC II and stated that the
language in § 1252(g) should not be interpreted to mean that every
claim somehow relating to one of the three actions taken by the Attor-
ney General should be excluded in the federal courts.79

In Arce v. United States,80 the United States Court of Appeals for
the Ninth Circuit faced the issue of whether, under the Federal Tort

69. Id.
70. Id. at 110-11.
71. 8 U.S.C. § 1252(g)
72. Id.
73. See Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 482 (1999)

(determining that § 1252(g) is not as broad as the two parties contended).
74. 525 U.S. 471 (1999).
75. See AADC II, 525 U.S. at 482 (noting that a zipper clause is one which would

make the federal district courts unable to hear any deportation claim under 1252(g)).
76. Id.
77. 8 U.S.C. § 1252(g)
78. 138 S. Ct. 830 (2018).
79. See Jennings v. Rodriguez, 138 S. Ct. 830, 840 (2018) (stating that “[t]his ex-

pansive interpretation of [the statute] would lead to staggering results.”).
80. 899 F.3d 796 (9th Cir. 2018).
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Claims Act81 (“FTCA”), a wrongfully deported immigrant may bring a
claim against the federal government.82  The FTCA allows persons to
bring claims against the United States in the federal courts.83  The
United States Courts of Appeals for the Eighth and Ninth Circuits
have split on whether wrongfully deported claimants may bring ac-
tions against the United States for their removals.84  While the Su-
preme Court has not ruled specifically on whether federal courts have
jurisdiction to hear FTCA claims brought by wrongfully deported indi-
viduals, the Court stated that federal courts do not lose jurisdiction
just because an individual’s claim arises from the Attorney General’s
commencement of their deportation or removal proceeding, adjudica-
tion of their case, or execution of their removal order.85

B. HUMPHRIES V. VARIOUS FEDERAL UNITED STATES IMMIGRATION &
NATURALIZATION SERVICE EMPLOYEES

After the passing of the Illegal Immigration Reform and Immi-
grant Responsibility Act of 1996,86 (“IIRIRA”) and prior to the United
States Supreme Court’s ruling in Reno v. American-Arab Anti-Dis-
crimination Committee II,87 (“AADC II”) the United States Court of
Appeals for the Fifth Circuit interpreted the meaning of § 1252(g).88

In Humphries v. Various Federal United States Immigration & Natu-
ralization Service Employees,89  the Fifth Circuit determined that the
federal district court did not have jurisdiction to hear Humphries’ re-
taliatory exclusion claim against the Immigration and Naturalization
Service (“INS”) under § 1252(g).90  In Humphries, Alexander Tito
Humphries brought a pro se complaint alleging five causes of action

81. 28 U.S.C. § 1346 (2013).
82. Arce v. United States, 899 F.3d 796, 798 (9th Cir. 2018).
83. 28 U.S.C. § 1346
84. Compare Arce, 899 F.3d at 800 (holding the federal courts did have jurisdiction

to hear FTCA claims), with Silva v. United States, 866 F.3d 938, 942 (8th Cir. 2017)
(finding the federal courts did not have jurisdiction to hear FTCA claims).

85. Compare AADC II, 525 U.S. at 482 (maintaining that “[i]t is implausible that
the mention of three discrete events along the road to deportation was a shorthand way
of referring to all claims arising from deportation proceedings.”), with Jennings, 138 S.
Ct. at 840 (stating that interpreting “arising from” in a broad fashion would make most
deportation and removal claims unreviewable).

86. 8 U.S.C. § 1252(g) (2005).
87. 525 U.S. 471 (1999).
88. See Humphries v. Various Fed. U.S. Immigration & Naturalization Serv.

Emps., 164 F.3d 936, 941 (5th Cir. 1999) (noting that the IIRIRA had complicated judi-
cial review of deportation proceedings).

89. 164 F.3d 936 (5th Cir. 1999).
90. See Humphries, 164 F.3d at 945 (determining that “[p]ursuant to § 1252(g), we

therefore have no jurisdiction to entertain Humphries’ allegations . . . .”).
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against various INS employees.91  The United States District Court
for the Northern District of Texas assigned the case to a magistrate
judge who dismissed Humphries’ claims for being frivolous under
Heck v. Humphrey92 precedent.93  The district court adopted the mag-
istrate’s recommendation as its own ruling.94

Humphries then appealed to the Fifth Circuit.95  As Humphries’
claims presented a case of first impression, the court appointed Hum-
phries counsel in regard to the Heck v. Humphrey issue.96  Hum-
phries’ claim of Sunday Ukwu’s entrapment was dismissed, as he did
not have standing to bring a claim for Ukwu.97  Humphries’ breach of
contract claim was also dismissed because the Federal Tort Claims
Act98 (“FTCA”) stripped the federal district courts of jurisdiction over
breach of contract claims in excess of ten thousand dollars.99  How-
ever, as for Humphries’ claims of involuntary servitude, constitutional
violations while in detention, and retaliatory exclusion, the court de-
termined that it must examine if the federal district court had juris-
diction to hear the claims under § 1252(g).100

To begin its analysis, the Fifth Circuit stated that § 1252 of the
IIRIRA provides that judicial review for undocumented immigrants’
deportation claims may always be filed with the appropriate federal
appellate court.101  The court also reminded the parties of § 1252(g)
which states that federal district courts do not have the authority to
hear any case which arises from the Attorney General’s commence-
ment of proceedings, adjudication of cases, or execution of removal or-
ders.102  The court narrowed the issue to whether Humphries’ claims
arose from one of the Attorney General’s three proscribed actions.103

As Congress had not defined the meaning of arising from, the court
looked to previous cases and precedent to interpret the phrase as writ-

91. See id. at 939.  The causes of action were: (1) depriving another man, Sunday
Ukwu, of a fair trial, (2) violation of the 13th Amendment by forcing Humphries to work
for the INS under threats of deportation, (3) constitutional violations while in detention
awaiting deportation, (4) retaliatory exclusion after claiming entrapment, and (5) vari-
ous breach of contract claims against INS. Id.

92. 512 U.S. 477 (1994).
93. Humphries, 164 F.3d at 939.
94. Id.
95. Id. at 939-40.
96. Id. at 940.
97. Id. at 941.
98. 28 U.S.C. § 1346 (2013).
99. See Humphries, 164 F.3d at 941 (noting the district court had no jurisdiction as

Humphries’ claim for damages was $65,000).
100. Id. at 941.
101. Id. at 941-42.
102. Id. at 942.
103. Id.
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ten in § 1252(g).104  However, the court ultimately refused to define
the phrase as used in § 1252(g).105  Instead, the court painted the
phrase as a spectrum.106  At one end of the spectrum, the phrase is an
umbrella term which catches every remote event which may fall under
one of the three actions of the Attorney General.107  On the other end,
it is a very distinct phrase which only catches events which directly
stem from one of the three listed actions.108

With this spectrum in mind, the Fifth Circuit determined that the
district court did have jurisdiction over Humphries’ claims of involun-
tary servitude and maltreatment while in detention.109  The court rea-
soned that, as the alleged involuntary servitude took place prior to
Humphries’ deportation, the deportation had not yet commenced;
thus, it would be impossible for servitude to occur within the
timeframe of the Attorney General’s orders.110  As the injury occurred
prior to the Attorney General’s commencement of the deportation pro-
ceeding, the federal district court possessed jurisdiction over the
claim.111  Moving to the claim of maltreatment while in detention, the
court determined that claim was too tenuously tethered to the Attor-
ney General’s execution of a removal order to strip the federal district
court of jurisdiction.112  The court determined that the arising from
language used in § 1252(g) is not a blanket phrase to catch all connec-
tions that may somehow stem from the Attorney General’s actions.113

As for Humphries’ retaliatory exclusion claim, the court deter-
mined that the federal district court was stripped of jurisdiction under

104. See id. at 943 (citing Continental Cas. Co. v. City of Richmond, 763 F.2d 1076,
1080 (9th Cir. 1985); Red Ball Motor Freight, Inc. v. Emp’rs. Mut. Liab. Ins. Co., 189
F.2d 374, 378 (5th Cir. 1951); Chedid v. Boardwalk Regency Corp., 756 F. Supp. 941,
943 (E.D. Va. 1991); Helicopteros Nacionales de Colom., S.A. v. Hall, 466 U.S. 408
(1984); Shaw v. Delta Airlines, Inc., 463 U.S. 85, 96-97 (1983); Mid Century Ins. Co. v.
Lindsey, 942 S.W.2d 140, 145 (Tex. App. 1997)).

105. Humphries, 164 F.3d at 943.
106. Id.
107. Id.
108. Id.
109. Id. at 944. “Humphries’ claim for involuntary servitude does not ‘arise from the

decision or action of the Attorney General to commence proceedings, adjudicate cases, or
execute removal orders, and . . . therefore presents no bar to the adjudication of his
claim.”. Id. “Whatever the precise contours of ‘arising from’ . . . it does not encompass a
connection so remote as having been placed in a situation in which certain third parties
subsequently cause an alleged injury.” Id.

110. See id. (stating, “We would defy logic by holding that a claim for relief somehow
‘arises from’ decisions and actions accomplished only after the injury allegedly
occurred.”).

111. Id.
112. See id. (stating that as the maltreatment would not have occurred but for the

detention, it was too remotely connected to strip the court of jurisdiction).
113. See id. (determining, “Whatever the precise contours of ‘arising from’ . . . it does

not encompass a connection so remote as having been placed in a situation in which
certain third parties subsequently cause an alleged injury.”).
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§ 1252(g).114  Humphries claimed that INS revoked his parole in retal-
iation for Humphries’ voicing his opinion about Sunday Ukwu’s al-
leged entrapment.115  The Fifth Circuit reasoned that, as Humphries’
revoked parole set off the chain of events which led to his deportation,
the Attorney General’s commencement of proceedings was the direct
cause of Humphries’ removal.116  As the Attorney General’s com-
mencement of deportation proceedings, adjudication of those proceed-
ings, and ultimate removal of Humphries  directly arose from the
revocation of his parole, the federal district court did not have jurisdic-
tion to hear Humphries’ retaliatory exclusion claim.117

C. RENO V. AMERICAN-ARAB ANTI-DISCRIMINATION COMMITTEE

In Reno v. American-Arab Anti-Discrimination Committee II,118

the United States Supreme Court determined that § 1252(g) of the Il-
legal Immigration Reform and Immigrant Responsibility Act of
1996119 (“IIRIRA”) only deprives the federal courts of jurisdiction
when a case directly results from one of three discrete actions of the
Attorney General.120  These discrete actions are commencing proceed-
ings, adjudicating cases, or executing removal orders.121  The Ameri-
can-Arab Anti-Discrimination Committee (“AADC”) sued United
States Attorney General Janet Reno for allegedly targeting the group
for deportation due to their affiliation with the Popular Front for the
Liberation of Palestine (“PFLP”), a group classified by the United
States government as a terrorist and communist organization.122  In
1987, the United States began deportation proceedings against mem-
bers of the PFLP, and the AADC quickly sued the United States
government.123

After almost eight years of litigation in the United States District
Court for the Central District of California, the district court enjoined
the deportation of six of the eight AADC plaintiffs.124  As for the re-
maining two plaintiffs, Khader Hamide and Michel Shehadeh, the dis-
trict court granted the government’s motion for summary judgment
for reasons that would later be irrelevant after the IIRIRA was en-

114. Id. at 945
115. Id. at 939.
116. Id. at 945.
117. Id.
118. 525 U.S. 471 (1999).
119. 8 U.S.C. § 1252(g) (2005).
120. Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 482 (1999).
121. AADC II, 525 U.S. at 482.
122. Id. at 472-73.
123. See id. at 473 (stating the plaintiffs are Bashar Amer, Aiad Barakt, Julie Mun-

gai, Amjad Obeid, Ayman Obeid, Naim Sharif, Khader Hamide, and Michel Shehadeh).
124. Id. at 475.
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acted.125  The remaining six plaintiffs argued that their Fourteenth
Amendment procedural due process and First Amendment freedom of
speech rights were violated by the federal government.126  The district
court determined that the federal courts had jurisdiction over the case
as the six plaintiffs raised procedural claims.127  As for the due pro-
cess claim, the district court reasoned that Supreme Court precedent
has held that even undocumented immigrants are entitled to some
constitutional rights of due process once they have entered the United
States.128  The district court granted summary judgment in favor of
the six AADC plaintiffs on their Fourteenth Amendment claim.129

However, the district court decided that it lacked the proper jurisdic-
tion over the claims of plaintiffs Khader Hamide and Michel
Shehadeh and denied their prayer for a preliminary injunction.130

The government then appealed to the United States Court of Ap-
peals for the Ninth Circuit, arguing that the district court did not pos-
sess jurisdiction as the claim was a political question, that such claims
should be left for agencies or appellate courts, and that the claim
brought by AADC was not ripe as the plaintiffs had not yet been de-
ported.131  The Ninth Circuit determined that the district court did
possess subject matter jurisdiction as it was not a political question,
still had jurisdiction even though there were alternative mechanisms
for review, and the claim was ripe.132  The appellate court reasoned
that if the court were unable to hear this case as it was a political
question, then undocumented persons would be unable to bring any
claims in the federal courts where Immigration and Naturalization
Service (“INS”) employees had retaliated against immigrants.133  Con-
cerning the government’s alternative mechanisms for review argu-
ment, the court reasoned that the Supreme Court has stated that

125. Id.
126. Am.-Arab Anti-Discrimination Comm. v. Reno, 883 F. Supp. 1365, 1369-70

(C.D. Cal. 1995) [hereinafter AADC I].
127. AADC I, 883 F. Supp. at 1370.
128. See id. at 1372 (stating, “[T]he Supreme Court noted that an alien seeking ini-

tial admission to the country has no constitutional rights, but recognized that ‘once an
alien gains admission to our country and begins to develop the ties that go with perma-
nent residence his constitutional status changes accordingly.”) (citing Landon v.
Plasencia, 459 U.S. 21, 32 (1982)).

129. See AADC I, 883 F. Supp. at 1379.  The district court did not hear the jurisdic-
tional claim as the IIRIRA was not passed until 1996.  8 U.S.C. § 1101 (2005).

130. Reno II, 119 F.3d at 1370.
131. Am.-Arab Anti-Discrimination Comm. v. Reno, 70 F.3d 1045, 1056 (9th Cir.

1995) [hereinafter Reno I].
132. Reno I, 70 F.3d at 1071.
133. See id. at 1056 (determining, “If we were to decline jurisdiction on this basis . . .

the courts [would] have no essential function in ensuring that aliens are not targeted by
the INS in retaliation for exercising their acknowledged constitutional rights, and we
would allow those rights to be forfeited without redress.”).
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federal district courts may have the authority to hear cases brought by
undocumented immigrants as the congressional language of the Immi-
gration and Nationality Act134 was unclear.135  As for the govern-
ment’s contention that the AADC’s claim was not ripe, the court
looked to the two-prong test from Abbott Laboratories v. Gardner136 to
determine if the AADC’s claim was not ripe for an administrative
agency to hear.137  The two-prong test from Gardner considers the fit-
ness of the issues and the hardship of both parties.138  The Ninth Cir-
cuit determined that the issues were fit for review as the Immigration
and Naturalization Service (“INS”) does not have jurisdiction to re-
view a selective enforcement claim.139  The court also stated that the
issue was ripe as deportation could lead to undocumented immigrants
facing irreparable injuries.140  The court affirmed in part and reversed
and remanded in part for further review by the district court.141

The government sought certiorari to the Supreme Court.142  How-
ever, before the Supreme Court was able to grant or deny certiorari,
the United States Congress passed the IIRIRA.143  Once Congress
passed the IIRIRA, the government filed a motion in both the district
court and the Ninth Circuit arguing that § 1252(g) retroactively de-
prived the federal district courts of jurisdiction to hear the AADC
plaintiffs’ claims.144  Even after IIRIRA was passed, on remand the
district court kept the initial preliminary injunction in place and en-
tered a preliminary injunction in favor of Hamide and Shehadeh.145

The district court concluded that the newly amended 8 U.S.C.
§ 1252(g) under the IIRIRA does not eliminate the federal district
courts’ jurisdiction to hear deportation cases.146

134. 8 U.S.C. § 1105a (2006).
135. See id. at 1057 (stating the INA is narrow and may sometimes allow equitable

relief for undocumented immigrants in federal district court) (citing McNary v. Haitian
Refugee Ctr., Inc., 498 U.S. 479, 484 (1991))).

136. 387 U.S. 136 (1967).
137. Reno I, 70 F.3d. at 1057.
138. See id. (noting the Gardner two-pronged test considers the fitness of issues for

judicial review and the hardship suffered by all parties when determining ripeness)
(citing Abbot Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967)).

139. See id. at 1058 (stating, “exhaustion would be futile exercise because the
agency does not have jurisdiction to review a selective enforcement claim.”) (citing Lo-
pez-Telles v. Immigration and Naturalization Serv., 564 F.2d 1302, 1304 (9th Cir.
1977))).

140. Id. at 1058.
141. Id. at 1071.
142. See AADC II, 525 U.S. at 475 (noting the Attorney General’s appeal to the Su-

preme Court was pending prior to IIRIRA becoming law).
143. Id.
144. Id.
145. Reno II, 119 F.3d at 1370.
146. Id. at 1371.
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The government once again appealed to the Ninth Circuit, claim-
ing the district court no longer had jurisdiction under the IIRIRA.147

The government urged that the newly amended § 1252(g) deprived
federal courts from hearing all deportation cases besides reviews of
final deportation orders and thus applied to AADC retroactively.148

The Ninth Circuit affirmed the district court’s ruling and reasoned
that the provision did apply to AADC, but it did not deprive the court
of jurisdiction.149  The court agreed with the government that
§ 1252(g) did apply retroactively.150  However, while § 1252(g) applied
retroactively, the court determined that the language of § 1252(g) only
limited jurisdiction when the Attorney General commenced proceed-
ings, adjudicated cases, or executed a removal order.151  As the depor-
tation cases against AADC were pending and the Attorney General
had not yet issued any order of execution, § 1252(g) did not apply to
the AADC plaintiffs.152

After the Ninth Circuit’s decision in favor of the AADC plaintiffs,
the government appealed to the United States Supreme Court, which
granted certiorari after the government was denied a rehearing in
front of the Ninth Circuit en banc.153  The Supreme Court narrowed
the issue to whether the newly amended § 1252(g) of the IIRIRA or
the previously controlling § 1105(a) of the Immigration and Naturali-
zation Act of 1952154 (“INA”) applied to this specific case.155  Section
1105(a) stated that the federal appellate courts had exclusive jurisdic-
tion over deportation orders.156  Meanwhile, § 1252(g) of the IIRIRA
limited jurisdiction in cases when the Attorney General commenced
proceedings, adjudicated cases, or executed a removal order.157

The government argued that § 1252(g) should be interpreted
broadly to prohibit all claims brought in federal district courts by un-
documented immigrants, besides final deportation orders, as the ma-
jority of claims would arise from commencing proceedings,
adjudicating cases, or executing removal orders.158  The Court re-

147. See id. at 1370-71 (arguing that AADC’s support of PFLP’s fundraising was
sanctionable behavior and therefore the plaintiffs were able to face deportation).

148. Id. at 1371.
149. Id.
150. See id. at 1372 (finding, “We follow the D.C. and Seventh Circuits and conclude

that subsection (g) applies retroactively.”).
151. Id.
152. Id.
153. AADC II, 525 U.S. at 476.
154. 8 U.S.C. § 1101 (2014).
155. AADC II, 525 U.S. at 476.
156. Id.
157. Id. at 477-78.
158. See id. (noting both parties broadly interpreted § 1252(g)).
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jected this interpretation as it created an interpretive anomaly.159  If
the section was read as broadly as to strip jurisdiction from federal
district courts in all deportation proceedings, then there would be no
reason for Congress to pass § 309(c)(1) of the IIRIRA.160  Section
309(c)(1) describes the procedures for aliens who were in the midst of
deportation proceedings at the time the IIRIRA was passed.161  If
§ 1252(g) was interpreted to exclude jurisdiction in all deportation
cases, § 309(c)(1) would be useless as § 1252(g) incorporates all prior
provisions of the IIRIRA.162

Understanding this dilemma, the government argued that
§ 1252(g)’s language was meant to exclude § 1105(a) of the INA.163

The AADC, however, argued that § 1252(g) only applied to pending
cases where the Attorney General has terminated the deportation pro-
ceedings and reinstated them under the newly amended § 1252(g).164

The Court rejected both of these arguments as implausible as they
would invalidate sections of the IIRIRA.165

The Court stated that § 1252(g) was much narrower than either
party interpreted it to be.166  It was not a zipper clause which ex-
cluded jurisdiction in all deportation cases.167  Section 1252(g) plainly
states that the section only applies when the Attorney General makes
a decision or action to commence proceedings, adjudicate cases, or exe-
cute removal orders.168  The Court stated that these three actions do
not apply to all deportation and removal actions.169  If they did, fed-
eral courts would be unable to hear any deportation cases, contrary to
Congress’s intent when it passed the IIRIRA.170

While the Court interpreted § 1252(g) to limit jurisdiction in only
three instances, the AADC plaintiffs fell within one of those in-
stances.171  The AADC plaintiffs brought suit against the United

159. Id.
160. Id. Sections 309(c)(1) and 1252(g) are identical across the two provisions.  Sec-

tion 309(c)(1) is found in the IIRIRA Amendment itself while § 1252(g) is found in the
United States Code.

161. AADC II, 525 U.S. at 477 n.5.
162. Id. at 477-78.
163. Id. at 479.
164. Id.
165. See id. (stating the government’s argument would invalidate § 309(c)(1) while

AADC’s argument would invalidate § 306(c)(1)).
166. Id. at 482.
167. Id.
168. 8 U.S.C. § 1252(g)
169. AADC II, 525 U.S. at 483.
170. See id. (clarifying that “[i]t is implausible that the mention of three discrete

events along the road to deportation . . . refer[s] to all claims arising from deportation
. . . because that literary device is incompatible with the need for precision in legislative
drafting.”).

171. Id. at 487.
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States federal government challenging the commencement of proceed-
ings against them.172  As commencing proceedings is one of the three
discrete actions described in § 1252(g), the Court determined that the
lower courts erred in granting the preliminary injunctions and re-
versed the Ninth Circuit.173

D. SILVA V. UNITED STATES

In Silva v. United States,174 the United States Court of Appeals
for the Eighth Circuit determined that Silva could not bring a claim
against the government under the Federal Tort Claims Act175

(“FTCA”) for wrongful deportation because the claim arose from the
Attorney General’s decision to execute a removal order.176  In Silva,
Jesus Eduardo Lopez Silva sued the government under the FTCA for
the harms he suffered after being deported to Mexico.177  The United
States District Court for the District of Minnesota determined that it
did not have jurisdiction to hear Silva’s claim as it arose from the exe-
cution of a removal order by the Attorney General and granted the
government’s motion to dismiss.178  The district court reasoned that,
while Reno v. American-Arab Anti-Discrimination Committee II179

(“AADC II”) interpreted § 1252(g) narrowly, the United States Court
of Appeals for the Fifth Circuit in Humphries v. Various Federal
United States Immigration & Naturalization Service Employees180 in-
terpreted §1252(g) to include cases which arise from the Attorney
General’s commencement of proceedings, adjudication of cases, or exe-
cution of removal orders.181

Silva appealed to the Eighth Circuit claiming that the district
court erred in granting the government’s motion to dismiss, as Silva’s
claims did not arise from the execution of a removal order.182  Silva
argued that his claims arose from the violation of a stay of removal.183

In the alternative, Silva argued that in the event his claims stemmed
from the execution of a removal order, § 1252(g) was only intended to

172. Id.
173. Id. at 492.
174. 866 F.3d 938 (8th Cir. 2017).
175. 28 U.S.C. § 1346 (2013).
176. Silva v. United States, 866 F.3d 938, 942 (8th Cir. 2017).
177. Silva, 866 F.3d at 939.
178. Silva v. United States, No. 14-5084, 2016 U.S. Dist. LEXIS 31970, at *7-8 (D.

Minn. Mar. 11, 2016).
179. 525 U.S. 471 (1999).
180. 164 F.3d 936 (5th Cir. 1999).
181. Silva, 2016 U.S. Dist. LEXIS 31970, at *7-8 (citing Humphries v. Various Fed.

U.S. Immigration & Naturalization Serv. Emps., 164 F.3d 936, 943 (5th Cir. 1999)).
182. Silva, 866 F.3d at 940.
183. Id.
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apply to discretionary decisions.184  The Eighth Circuit rejected both
of these arguments.185  First, the court asserted that claims connected
directly and immediately to the execution of a removal order arise
from that removal order.186  Dismissing Silva’s second argument, the
court stated that there is nothing within § 1252(g) that distinguishes
discretionary decisions from non-discretionary decisions.187

The court then addressed Silva’s FTCA argument.188  Silva urged
that the § 1252(g) jurisdiction limitations did not apply to claims
brought against the United States under the FTCA as the jurisdiction
limitations are not enumerated in the FTCA.189  Unswayed, the court
stated that § 1252(g) specifically states that the jurisdiction limita-
tions apply to any claim brought by an undocumented immigrant.190

The Eighth Circuit stated that the district court correctly granted the
government’s motion to dismiss as Silva’s claims arose from the execu-
tion of a removal order.191

Judge Kelly issued a dissenting opinion in Silva.192  She cited
AADC II and stated that the United States Supreme Court rejected
the notion that § 1252(g) acts as a zipper clause which strips jurisdic-
tion from the federal courts in all deportation and removal cases.193

Instead, Kelly agreed with Silva’s argument that his claim did not
arise from the execution of a removal order.194  The dissent reasoned
that Silva’s claim arose from the violation of a stay of removal.195

Judge Kelly asserted that because a stay of removal invalidates an
execution order, Silva’s claim could not have arisen from an execution
order.196  Judge Kelly stated that she would reverse the district
court’s motion to dismiss and rule in favor of Silva.197

184. Id.
185. Id.
186. Id. (citing Humphries, 164 F.3d at 943).
187. See Silva, 866 F.3d at 940 (stating that “[s]o long as the claim arises from a

decision to execute a removal order, there is no jurisdiction.”) (citing Foster v. Townsley,
243 F.3d 210, 214-15 (5th Cir. 2011)).

188. See id. at 941 (noting that “Lopez Silva also contends that §1252(g) does not
apply to claims under the FTCA . . . .”).

189. Id.
190. Id.
191. Id. at 942.
192. Id. (Kelly, J., dissenting).
193. Id. (citing Reno v. Am.-Arab Anti-Discrimination Committee, 525 U.S. 471, 482

(1999)).
194. Id. at 942.
195. Id.
196. See id. (maintaining that “[r]egardless of whether Silva’s claims are connected

to his being removed from the United States, they cannot arise from the government’s
execution of a removal order because there was no enforceable removal order to exe-
cute.”) (citing Nken v. Holder, 556 U.S. 418, 428 (2009); Garcia v. Attorney General, 553
F.3d 724, 729 (3d Cir. 2009)).

197. Id. at 943.
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IV. ANALYSIS

In Arce v. United States,198 the United States Court of Appeals for
the Ninth Circuit decided that the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996199 (“IIRIRA”) did not strip the
federal district court of jurisdiction over Claudio Anaya Arce’s wrong-
ful deportation claim against the United States federal government
brought under the Federal Tort Claims Act200 (“FTCA”).201  On ap-
peal, the Ninth Circuit reversed the United States District Court for
the Central District of California’s decision that it did not have juris-
diction under § 1252(g) of the IIRIRA.202  Section 1252(g) of the
IIRIRA states that federal district courts do not have jurisdiction over
deportation claims in which the Attorney General commenced pro-
ceedings, adjudicated cases, or executed removal orders.203  The Ninth
Circuit reasoned that Arce’s claim did not strip jurisdiction from the
district court because it did not arise from the execution of the Attor-
ney General’s removal order.204  The court reversed and remanded.205

First, this Analysis will establish that federal district courts have
jurisdiction to hear any deportation and removal cases that are not
listed in § 1252(g) of the IIRIRA.206  Next, this Analysis will argue
that federal district courts do have jurisdiction over wrongful deporta-
tion claims brought by undocumented immigrants, as such claims do
not fall within the three narrow categories spelled out in § 1252(g) of
the IIRIRA.207  This Analysis will conclude by arguing that Silva v.
United States208 was wrongfully decided by the United States Court of
Appeals for the Eighth Circuit as it ignored precedent from the United
States Supreme Court concerning the narrow applicability of
§ 1252(g).209  Finally, this Analysis will argue that Arce v. United
States was rightly decided by the Ninth Circuit as wrongful deporta-
tion cases are not within the three distinct categories of § 1252(g).210

198. 899 F.3d 796 (9th Cir. 2018).
199. 8 U.S.C. § 1252(g) (2005).
200. 28 U.S.C. § 1346 (2013).
201. Arce v. United States, 899 F.3d 796, 800 (9th Cir. 2018).
202. Arce, 899 F.3d at 798.
203. 8 U.S.C. § 1252(g)
204. Arce, 899 F.3d at 800.
205. Id. at 801.
206. See infra notes 211-19 and accompanying text.
207. See infra notes 220-37 and accompanying text.
208. 866 F.3d 938 (8th Cir. 2017).
209. See infra notes 238-53 and accompanying text.
210. See infra notes 254-59 and accompanying text.
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A. THE CASES WHICH FALL WITHIN THE FEDERAL DISTRICT COURTS’
JURISDICTION UNDER § 1252(G)

Section 1252(g) of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996211 (“IIRIRA”) states that no federal district
court may have jurisdiction to hear cases brought by an undocu-
mented immigrant which arise from the Attorney General’s decision
to commence proceedings, adjudicate cases, or execute removal or-
ders.212  All appeals of removal orders must be brought in the federal
appellate courts.213  In Reno v. American-Arab Anti-Discrimination
Committee II,214 (“AADC II”) the United States Supreme Court stated
that the language of § 1252(g) is not meant to cut off all federal juris-
diction over claims involving undocumented immigrants.215  Instead,
the Court in AADC II explained that § 1252(g) was much narrower
than it seemed on its face.216  The Attorney General’s powers to com-
mence proceedings, adjudicate cases, and execute removal orders are
three separate actions that do not cover every possible judicial pro-
ceeding involving the deportation of undocumented immigrants.217

For instance, in AADC II, the Supreme Court determined that the fed-
eral district court did not have jurisdiction to hear the petitioners’
claims under § 1252(g) as the Attorney General had already com-
menced deportation proceedings.218  Therefore, as § 1252(g) does not
limit jurisdiction in all deportation cases, but just three distinct cate-
gories, federal courts have jurisdiction to hear cases outside of the At-
torney General’s decision to commence proceedings, adjudicate cases,
and execute removal orders.219

211. 8 U.S.C. § 1252(g) (2005).
212. Id.
213. Id. § 1252(b)(2).
214. 525 U.S. 471 (1999).
215. Reno v. Am.-Arab Anti-Discrimination Comm. II, 525 U.S. 471, 482 (1999).
216. AADC II, 525 U.S. at 482.
217. See id. (noting that “[t]here are of course many other decisions or actions that

may be a part of the deportation process . . . “).
218. See id. at 473 (noting petitioners brought claim after deportation proceedings

began in 1987); id. at 472 (“Respondents’ challenge to the Attorney General’s decision to
‘commence proceedings’ against them falls squarely within § 1252(g) . . . .”).

219. Compare id. at 482 (stating that § 1252(g) only applies to three actions and
reasoning, “[i]t is implausible that the mention of three discrete events along the road to
deportation was a shorthand way of referring to all claims arising from deportation
proceedings”), with Jennings v. Rodriguez, 138 S. Ct. 830, 841 (2018) (clarifying that
“[w]e did not interpret this language to sweep in any claim that can technically be said
to ‘arise from’ the three listed actions of the Attorney General. Instead, we read the
language to refer to just those three specific actions . . . .”).
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B. THE ATTORNEY GENERAL’S ACTIONS THAT ARE UNTOUCHABLE

UNDER § 1252(G)

As the federal courts may hear cases that do not fall within one of
the three categories listed in § 1252(g) of the Illegal Immigration Re-
form and Immigrant Responsibility Act of 1996,220 (“IIRIRA”) federal
courts may not hear cases which do fall within one of the three pro-
scribed categories of § 1252(g).221  When the Attorney General com-
mences proceedings, adjudicates cases, or executes removal orders,
the federal courts do not have jurisdiction to hear removal cases
brought by undocumented immigrants.222  In Reno v. American-Arab
Anti-Discrimination Committee II,223 (“AADC II”) the United States
Supreme Court determined that Attorney General Reno had com-
menced deportation proceedings, an action which falls under one of
three categories proscribed by § 1252(g) of the IIRIRA.224  The Su-
preme Court’s decision in AADC II made it clear that federal district
courts may not hear claims brought by undocumented immigrants
that merely challenge the Attorney General’s decision to deport
them.225

As commencing proceedings is one of the three discrete actions
taken by the Attorney General, the federal district courts may not ob-
tain jurisdiction to hear claims challenging properly commenced de-
portations.226  While federal district courts may not obtain
jurisdiction over claims which fall under one of the three proscribed
categories of § 1252(g), the Supreme Court has stated that this should
not be read as a blanket statement blocking jurisdiction from the
courts as long as the claim arises from one of the three categories.227

220. 8 U.S.C. § 1252(g) (2005).
221. Compare Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 482

(1999) (stating §1252(g) is not a “ ‘zipper clause’ that says ‘no judicial review in deporta-
tion cases unless this section provides judicial review’”), with 8 U.S.C. § 1252(g) (stating
“[n]o court shall have jurisdiction to hear any . . . claim . . . of any alien arising from the
decision or action by the Attorney General to commence proceedings, adjudicate cases,
or execute removal orders against any alien under this chapter.”).

222. 8 U.S.C. § 1252(g)
223. 525 U.S. 471 (1999).
224. AADC II, 525 U.S. at 492.
225. See AADC II, 525 U.S. at 487 (noting, “Respondents’ challenge to the Attorney

General’s decision to ‘commence proceedings’ against them falls squarely within
§ 1252(g) . . . .”); id. at 490 (reasoning that challenging deportation proceedings in the
federal district courts should not be permitted as “[p]ostponing justifiable deportation
. . . is often the principal object of resistance to a deportation proceeding, and . . . could
leave the INS hard pressed to enforce routine status requirements”).

226. Id. at 490.
227. Compare id. at 482 (stating § 1252(g) is not “a shorthand way of referring to all

claims arising from deportation proceedings”), with Jennings v. Rodriguez, 138. S. Ct.
830, 840 (2018) (explaining, “[i]nterpreting ‘arising from’ in this extreme way would also
make claims of prolonged detention effectively unreviewable”).
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In the Supreme Court case Jennings v. Rodriguez,228 Justice Alito ex-
plained that denying jurisdiction in all cases which arise from an at-
torney general’s removal order would deny the federal courts
jurisdiction over almost any claim an undocumented immigrant could
bring against the United States.229

The United States Court of Appeals for the Ninth Circuit in Arce
v. United States230 interpreted the opinions from AADC II and Jen-
nings to mean that wrongful deportations do not fall within the three
proscribed categories listed in § 1252(g).231  The Arce court deter-
mined that the Attorney General’s violation of a court order falls
outside of the three categories.232  The court also noted that if
§ 1252(g) was as broad as the federal government argued it to be, the
federal courts would have no jurisdiction to exercise their own or-
ders.233  This is a plausible interpretation of the Supreme Court’s pre-
cedent in AADC II and Jennings as the Court in both decisions
acknowledged a myriad of instances in which deportation would arise
from an act of the Attorney General and still be within the federal
district courts’ jurisdiction.234  All of the instances described by the
Court arise from one of the three categories listed in § 1252(g).235  In
both AADC II and Jennings, the Supreme Court refused to accept the
argument that § 1252(g) was a blanket provision which blocked juris-
diction in all cases which arise from deportation cases because doing
so would practically prohibit undocumented immigrants from bringing
any federal claim to the district courts.236  As § 1252(g) is not a blan-

228. 138 S. Ct. 830 (2018).
229. See Jennings, 138 S. Ct. at 840 (opining that interpreting the IIRIRA in this

way “would lead to staggering results”).
230. 899 F.3d 796 (9th Cir. 2018).
231. Arce v. United States, 899 F.3d 796, 800 (9th Cir. 2018) (citing Jennings, 138 S.

Ct. at 841; AADC II, 525 U.S. at 482).
232. See Arce, 899 F.3d at 800 (stating that “[a] decision or action to violate a court

order staying removal similarly falls outside of the statute’s jurisdiction-stripping
reach.”).

233. Id. at 801.
234. Compare AADC II, 525 U.S. at 482 (listing the following examples of instances

which would result in federal district courts having jurisdiction: “[d]ecisions to open an
investigation, to surveil the suspected violator, to reschedule the deportation hearing, to
include . . . provisions in the final order . . . and to refuse reconsideration of that order”),
with Jennings, 138 S. Ct. at 840 (outlining examples of detained aliens alleging inhu-
mane living conditions, aliens bringing claims of assault against guards, and aliens in-
jured in a car accident during detention).

235. Compare AADC II, 525 U.S. at 482 (stating “[t]here are of course many other
decisions or actions that may be a part of the deportation process . . .”), with Jennings,
138 S. Ct. at 840 (explaining “all those cases could be said to ‘aris[e] from’ actions taken
to remove the aliens in the sense that the aliens’ injuries would never have occurred if
they had not been placed in detention”).

236. Compare AADC II, 525 U.S. at 482 (noting Congress did not intend to strip
jurisdiction away from federal courts concerning all claims brought by undocumented
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ket provision to block jurisdiction of all deportation-related claims, the
Ninth Circuit in Arce was justified in determining that a violation of a
court’s stay of removal order was outside the scope of the Attorney
General’s proscribed responsibilities.237

C. ARCE V. UNITED STATES WAS RIGHTLY DECIDED WHILE THE

EIGHTH CIRCUIT IGNORED SUPREME COURT PRECEDENT IN SILVA

V. UNITED STATES

United States Supreme Court precedent is correctly interpreted
to mean that § 1252(g) of the Illegal Immigration Reform and Immi-
grant Responsibility Act of 1996238 (“IIRIRA”) permits the federal dis-
trict courts to obtain jurisdiction over cases involving the wrongful
deportation of an undocumented immigrant after a federal appellate
court has issued a stay of removal as this falls outside the scope of the
Attorney General’s three proscribed categories of the IIRIRA.239  How-
ever, in Silva v. United States,240 the United States Court of Appeals
for the Eighth Circuit determined that deportation claims brought by
undocumented immigrants after the violation a stay of removal order
did bar the federal district courts from obtaining jurisdiction.241  The
Eighth Circuit decided that Silva could not bring a claim against the
United States under the Federal Tort Claims Act242 (“FTCA”) as his
claim arose from the Attorney General’s execution of a removal
order.243

The Eighth Circuit relied on precedent from the United States
Court of Appeals for the Fifth Circuit case Humphries v. Various Fed-
eral United States Immigration & Naturalization Service Employ-

immigrants), with Jennings, 138 S. Ct. at 840 (explaining that § 1252(g) only applies to
the three proscribed actions).

237. Compare Jennings, 138 S. Ct. at 840 (noting the Court did not interpret
§ 1252(g) to include all claims which merely arise from one of the Attorney General’s
decisions), with AADC II, 525 U.S. at 482 (stating that Congress has never used such
sweeping language in any other statute before and it would not make sense to interpret
the IIRIRA in such a way), and Arce, 899 F.3d at 800 (clarifying that federal courts have
jurisdiction to hear claims involving the violation of stays of removal).

238. 8 U.S.C. § 1252(g) (2005).
239. Compare Jennings v. Rodriguez, 138 S. Ct. 830, 840 (2018) (interpreting

§ 1252(g) to only apply to the three proscribed actions and not any claim which may
stem from one of the three actions), with Reno v. Am.-Arab Anti-Discrimination Comm.,
525 U.S. 471, 482 (1999) (noting that § 1252(g) had never been interpreted as broadly as
the parties contended), and Arce v. U.S., 899 F.3d 796, 800 (9th Cir. 2018) (observing
federal courts may hear cases where the Attorney General violated a stay of removal
order).

240. 866 F.3d 938 (8th Cir. 2017).
241. Silva v. United States, 866 F.3d 938, 942 (8th Cir. 2017).
242. 28 U.S.C. § 1346 (2013).
243. Silva, 866 F.3d at 941.
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ees244 to reach their conclusion.245  Decided on January 21, 1999, the
Fifth Circuit in Humphries stated that claims which are connected di-
rectly and immediately to a removal order arise from that order and
federal district courts may not obtain jurisdiction over them.246  The
Eighth Circuit incorrectly applied Humphries to Silva’s wrongful de-
portation claim against the United States as the court in Humphries
clearly stated that claims which are tenuously and remotely related to
the Attorney General’s execution of removal orders should not be ex-
cluded from the federal district courts’ jurisdiction.247  Even if Hum-
phries stated that claims arise from the actions of the Attorney
General when they are connected directly and immediately, Hum-
phries was decided one month prior to AADC II, and the Eighth Cir-
cuit should have utilized Supreme Court precedent to analyze Silva’s
argument.248  Instead of following Supreme Court precedent, the
Eighth Circuit dismissed Silva’s argument that AADC II required the
court to narrow their interpretation of § 1252(g).249  The Eighth Cir-
cuit argued that the Supreme Court in AADC II did not state that
§ 1252(g) only applies to discretionary decisions.250  The Eighth Cir-
cuit’s focus is a detour from what the Supreme Court decided in AADC
II, which is that federal district courts do have jurisdiction over cases
that fall outside of the Attorney General’s decision to commence pro-
ceedings, adjudicate cases, and execute removal orders.251  The
Eighth Circuit erred in not following AADC II precedent which stated
that Congress was not attempting to block federal jurisdiction over

244. 164 F.3d 936 (5th Cir. 1999).
245. See Silva, 866 F.3d at 940 (citing Humphries v. Various Fed. U.S. Immigration

& Naturalization Serv. Emps., 164 F.3d 936, 944 (5th Cir. 1999)).
246. Humphries, 164 F.3d at 944.
247. Compare Humphries, 164 F.3d at 944 (noting “[t]hese claims bear no more than

a remote relationship to the Attorney General’s decision to ‘execute [Humphries’] re-
moval order’”), with Silva, 866 F.3d at 942 (stating that while the Attorney General
violated the stay of removal order by deporting Silva, the federal district court did not
have jurisdiction as the violation stemmed from the Attorney General’s original execu-
tion of Silva’s removal order before the stay was issued).

248. Compare Humphries, 164 F.3d at 943 (deciding on January 21, 1999, that on
the other end of the arising from spectrum are claims which are connected directly and
immediately to actions made by the Attorney General), with AADC II, 525 U.S. at 482
(determining on February 24, 1999, that § 1252(g) only applies to the three proscribed
categories).

249. Compare AADC II, 525 U.S. at 482 (noting the three proscribed instances in
§ 1252(g) do not bar all claims brought by undocumented immigrants from being heard
in federal district court), with Silva, 866 F.3d at 940-42 (acknowledging AADC II deter-
mined that § 1252(g) applied only to the three actions proscribed and did not apply gen-
erally, but still affirming the district court’s decision that it lacked jurisdiction to hear
Silva’s claim as it arose from the Attorney General’s execution of a removal order).

250. Id. at 941.
251. AADC II, 525 U.S. at 482.
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every potential claim brought under the IIRIRA.252  Judge Kelly cor-
rectly dissented in Silva because Silva’s claims did not arise from the
execution of a removal order as the appellate court issued a stay of
removal.253

In Arce v. United States,254 the United States Court of Appeals for
the Ninth Circuit determined that the federal district court did have
jurisdiction to hear Arce’s FTCA claim as the Attorney General was
not executing a removal order when the Attorney General violated the
Ninth Circuit’s stay of removal order by deporting Arce.255  The Ninth
Circuit rightfully followed Supreme Court precedent by relying on
AADC II and Jennings, which both state that Congress did not mean
to sweep away jurisdiction from any and all deportation claims which
arise from the Attorney General’s decision to commence proceedings,
adjudicate cases, or execute removal orders.256 Arce and Silva are dis-
tinct from AADC II because, while the claimants in AADC II were di-
rectly challenging their deportations by the Immigration and
Naturalization Service and the Attorney General, the claimants in
Arce and Silva were not challenging the deportations themselves, but
the violations of the stay of removal orders.257  Ordering Arce’s depor-

252. See AADC II, 525 U.S. at 482 (noting that Congress did not intend for 1252(g)
to bar jurisdiction in all claims involving deportation proceedings).

253. Compare Silva, 866 F.3d. at 942 (Kelly, J., dissenting) (reminding the majority
that “[r]egardless of whether Silva’s claims are connected to his being removed from the
United States, they cannot arise from the government’s execution of a removal order
because there was no enforceable removal order for the government to execute.”), with
AADC II, 525 U.S. at 482 (determining that § 1252(g) is narrow and only applies to the
three proscribed actions), and Jennings, 138 S. Ct. at 840 (iterating that the three ac-
tions of the Attorney General listed in § 1252(g) do not preclude federal courts from
obtaining jurisdiction over claims which arise from one of those three actions).

254. 899 F.3d 796 (9th Cir. 2018).
255. Compare Jennings, 138 S. Ct. at 840 (stating that the Court did not interpret

§ 1252(g) in AADC II to cover all claims which arise from the Attorney General’s com-
mencement of proceedings, adjudication of cases, or execution of removal orders), with
AADC II, 525 U.S. at 482 (noting it would not be logical to interpret the IIRIRA so
broadly that no court could hear any claim involving deportation proceedings), and
Arce, 899 F.3d at 800-01 (declining to adopt a broad reading of § 1252(g) and determin-
ing that the federal district court did have jurisdiction to hear Arce’s claim as the viola-
tion of the removal order fell outside of the three actions listed in § 1252(g)).

256. Compare AADC II, 525 U.S. at 482 (reasoning that § 1252(g) was not meant to
apply to every aspect of a deportation proceeding), with Jennings, 138 S. Ct. at 840
(noting that § 1252(g) does not apply to claims which merely arise from one of the three
proscribed actions).

257. Compare AADC II, 525 U.S. at 487 (determining that the claims fell squarely
within the Attorney General’s ability to commence proceedings under § 1252(g)), with
Arce, 899 F.3d at 800 (stating that Arce was not challenging the deportation order itself,
but instead claiming that the Attorney General had no power to remove him as the
Ninth Circuit had issued a stay of removal), and Silva, 866 F. 3d at 940 (noting that
“Lopez Silva . . . respond[s] that the alien’s claims do not arise from a decision or action
to execute a removal order, but rather from a violation of the stay of removal
proceedings.”).
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tation fell outside of the Attorney General’s three proscribed actions in
§ 1252(g), as the Attorney General cannot execute a removal order
which does not exist.258  Therefore, the Ninth Circuit decided Arce cor-
rectly, as federal district courts do have jurisdiction to hear wrongful
removal cases in instances where the Attorney General has violated a
stay of removal order and no removal order exists for the Attorney
General to execute.259

V. CONCLUSION

Arce v. United States260 was a timely, correctly decided decision
by the United States Court of Appeals for the Ninth Circuit.261  Clau-
dio Anaya Arce sought asylum in the United States for fear of persecu-
tion and torture in his home country of Mexico but was deported by
the Attorney General after the Ninth Circuit issued a stay of his re-
moval.262  After Arce was brought back to the United States, he
brought a civil action against the United States under the Federal
Tort Claims Act263 (“FTCA”) for claims surrounding his removal.264

After the United States District Court for the Central District of Cali-
fornia dismissed the case for lack of jurisdiction under § 1252(g) of the
Illegal Immigration Reform and Immigrant Responsibility Act of
1996265 (“IIRIRA”), Arce appealed to the Ninth Circuit.266  The Ninth
Circuit reversed, reasoning that the federal district court does have

258. Compare Arce, 899 F.3d at 801 (stating that “[w]here the Attorney General to-
tally lacks the discretion to effectuate a removal order, § 1252(g) is simply not impli-
cated.”), with Jennings, 138 S. Ct. at 841 (observing that § 1252(g) does not apply to all
claims which may arise from one of the Attorney General’s three actions), and AADC II,
525 U.S. at 482 (noting the federal courts only lack jurisdiction when the Attorney Gen-
eral commences proceedings, adjudicates cases, or executes removal orders).

259. Compare Arce, 899 F.3d at 801 (determining that the federal district court did
have jurisdiction to hear Arce’s claim as § 1252(g) does not apply when the Attorney
General lacked the ability to execute the removal order in question), with AADC II, 525
U.S. at 482 (noting that § 1252(g) only strips away jurisdiction when the Attorney Gen-
eral acts within one of the three proscribed categories and that the statute was not
meant to strip away jurisdiction from every deportation proceeding), and Jennings, 138
S. Ct. at 840 (mentioning that the federal courts are not stripped of jurisdiction under
§ 1252(g) because a claim merely arises from one of the three proscribed actions of the
Attorney General).

260. 899 F.3d 796 (9th Cir. 2018).
261. See supra notes 254-59 and accompanying text.
262. See Arce v. United States, 899 F.3d 796, 798 (9th Cir. 2018) (noting Arce filed

an emergency petition for review and a motion for stay of removal in the Ninth Circuit
after being denied asylum by an asylum officer and an immigration judge).  However,
just mere hours after the stay of removal was granted, the Department of Homeland
Security deported Arce to Mexico. Arce, 899 F.3d at 799. Arce was returned to the
United States a few weeks later pursuant to orders issued by the Ninth Circuit. Id.

263. 28 U.S.C. § 1346 (2013).
264. See Arce, 899 F.3d at 798 (noting Arce’s claims included false arrest, false im-

prisonment, intentional infliction of emotional distress, and negligence).
265. 8 U.S.C. § 1252(g) (2005).
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jurisdiction over Arce’s claim as the Attorney General’s violation of a
court order does not fall within the power to execute a removal
order.267

The Ninth Circuit correctly decided Arce v. United States.268

First, this Note established the meaning of § 1252(g) as interpreted by
the United States Supreme Court case Reno v. American-Arab Anti-
Discrimination Committee II269 (“AADC II”).270  Then, this Note
demonstrated that the Supreme Court in AADC II decided that
§ 1252(g) of the IIRIRA is not meant to be all-encompassing of every
claim which may arise from the Attorney General’s commencement of
proceedings, adjudication of cases, or execution of removal orders.271

Finally, this Note concluded that Arce v. United States was correctly
decided by the Ninth Circuit while Silva v. United States272 was incor-
rectly decided by the United States Court of Appeals for the Eighth
Circuit as it disregarded United States Supreme Court precedent.273

The Illegal Immigration Reform and Immigrant Responsibility
Act of 1996 was the product of an increase in undocumented immi-
grants migrating into the country, politicians’ rallying cries for inten-
sified border control, and the looming threat of terrorism from the
Middle East.274  Section 1252(g) of the Illegal Immigrant Reform and
Immigrant Responsibility Act was designed by Congress with the in-
tent to strip the federal courts of jurisdiction over deportation appeals
in order to streamline the deportation and removal process.275  While
the IIRIRA may have streamlined deportation proceedings by remov-
ing the possibility of appeal in the majority of instances, Congress was
unable to strip the federal courts of jurisdiction entirely.276  Even
though, as of today, only the Ninth and Eighth Circuits have split

266. See Claudio Anaya Arce v. United States, No. 15-2419, 2016 U.S. Dist. LEXIS
195340, at *6 (C.D. Cal. Oct. 3, 2016) (stating, “Plaintiff’s claims . . . arise entirely from
Defendant’s decision to execute Plaintiff’s removal order and thus fall squarely within
the ambit of §1252(g).”); Arce, 899 F. 3d at 799 (noting Arce appealed to the Ninth
Circuit).

267. Arce, 899 F.3d at 799.
268. See supra notes 254-59 and accompanying text.
269. 525 U.S. 471 (1999).
270. See supra notes 211-19 and accompanying text.
271. See supra notes 220-37 and accompanying text.
272. 866 F.3d 938 (8th Cir. 2017).
273. See supra notes 238-59 and accompanying text.
274. Zoe Lofgren, A Decade of Radical Change in Immigration Law: An Inside Per-

spective, 16 STAN. L. & POL’Y REV. 349, 351-352 (2005).
275. See H.R. REP. NO. 104-469(I), at 237 (1996) (“This subsection also provides that

no court shall have jurisdiction to review a decision by the Attorney General . . . .”).
276. See Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 482 (1999)

(determining 1252(g) was not a zipper clause that stripped the federal district courts of
jurisdiction over all deportation cases); Jennings v. Rodriguez, 138 S. Ct., 830, 840
(2018) (stating that federal district courts do have jurisdiction over claims which merely
arise from one of the three proscribed actions of 1252(g)).
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opinions on whether § 1252(g) deprives federal district courts of juris-
diction over cases involving wrongful removal, there is not any indica-
tion that this question will be resolved by the Supreme Court in the
near future.  Both Arce and Silva were decided by their respective fed-
eral district courts prior to President Trump beginning his adminis-
tration in January 2017.277  With renewed and heightened fears
concerning immigration and an influx in immigration lawsuits being
filed in federal court under the Trump administration, clarifying
§ 1252(g) may no longer be on the Supreme Court’s agenda of primary
concerns.278  Or, with this influx of immigration filings, this may be
an essential time for the Supreme Court to further clarify the meaning
of § 1252(g).  Only time will tell.  Whether undocumented immigrants
can bring claims against the United States for wrongful removal will
depend solely on which federal circuit they decide to build their new
lives.

-Justice A. Simanek ’21

277. See Silva v. United States, No. 14-5084, 2016 U.S. Dist. LEXIS 31970 (D. Minn.
Oct. 29, 2015) (decided in 2015); Claudio Anaya Arce v. United States, No. 16-2419,
2016 U.S. Dist. LEXIS 195340 (C.D. Cal. Oct. 3, 2016) (decided in 2016).

278. See Bill O. Hing, Entering the Trump ICE Age: Contextualizing the New Immi-
gration Enforcement Regime, 5 TEX. A&M L. REV. 253, 293 (2018) (iterating that “[s]ince
President Trump’s election, reports of widespread fear in immigrant communities have
been common.”); Emily C. Callan, A Funny Thing Happened on My Way to the Border
. . . How the Recent Executive Orders and Subsequent Lawsuits Demonstrate a Need for
Comprehensive Immigration Reform, 47 U. BALT. L. REV. 1, 2 (2017) (concluding that
“[a]s a direct result of these actions, multiple lawsuits have been filed challenging the
presidential authority to take such steps affecting immigration laws and practice with-
out the action, consent, or cooperation of Congress.”).
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