
 

 
i 

 

CREIGHTON INTERNATIONAL AND COMPARATIVE LAW 
JOURNAL 

 

Volume 10      January 2019    Issue No. 1 

 
 

Board of Editors:  

Leah Gleason       Richard Dowse 

Editor-in-Chief      Executive Editor  

Ashley Brady       Kali Roundy 

Lead Articles Editor      Student Articles Editor  

Staff: 

Elizabeth Foley     Kecia Caudill 

Nathan Kinport     Jacob Baker 

Eric Seegmiller     Connor Flinders  

John Laundrie      Jackie Bossman 

Faculty Advisor:      Contributors:  

Raneta Lawson Mack       Katherine Lessing  

       William A Wilcox, Jr.  

       Matthew S. Tilghman  

  

Kecia Caudill


Kecia Caudill
Text

Kecia Caudill
May 2019

Kecia Caudill


Kecia Caudill
Issue No. 2

Kecia Caudill


Kecia Caudill
Kecia Caudill

Kecia Caudill
Ashley Brady

Kecia Caudill


Kecia Caudill
Ashley Brady



 

 
ii 

 

Table of Contents 

Introduction.......................................................................................................pg. ii 

Starving for Power: Bringing the Uncooperative North Korean Regime to 
Justice for Crimes Against Humanity…………….........................................pg. 1  

Special Considerations in Overseas Military Contingency Real Estate 
Transactions…………………………………….............................................pg. 26  

Enforceability of Insider Trading Throughout the United States and the 
European Union…………………...................................................................pg. 38 

  

Kecia Caudill


Kecia Caudill


Kecia Caudill
29

Kecia Caudill


Kecia Caudill
1

Kecia Caudill
By: Katherine Lessing

Kecia Caudill
By: Ashley Brady

Kecia Caudill


Kecia Caudill


Kecia Caudill




 

 
iii 

 

INTRODUCTION 

Volume 10 Issue 1 of the Creighton International and Comparative Law Journal presents a 
compilation of articles covering a diverse array of internationally significant subject matter. The featured 
articles discuss how we should address the North Korean’s crimes against humanity, how real estate 
transactions occur, and finally, an article discussing insider trading within the United States and in the 
European Union. 

As the legal frameworks of varying nations and cultures collide, the pursuit of knowledge and 
understanding becomes ever more important. An open discussion of the issues faced today, both at home 
and internationally, will be instrumental in shaping the world of tomorrow. We hope to add to this 
discussion by providing a platform for presenting pertinent issues and questions that cut across national and 
cultural lines.  

I would like to express my gratitude to the board of editors, staff, authors, and our faculty advisor 
Raneta Lawson Mack. I applaud all of their hard work, which was instrumental in assembling this issue. 
This publication was made possible by their great rigor and care, and so I thank each of them for their 
pronounced efforts.  

–Leah Gleason, Editor-in-Chief, Creighton International and Comparative Law Journal  
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Starving for Power: Bringing the Uncooperative North Korean Regime to Justice for 
Crimes Against Humanity 

Katherine Lessing 
 

I. Introduction 
 

Since the partition of Korea following World War II, the Kim Dynasty has ruled the 

Democratic People’s Republic of Korea (“North Korea”). Now in its third generation of leaders, 

the family’s post-communist leadership has maintained perhaps the most secretive totalitarian 

state ever known to the world. In defiance of their government's criminal laws against cross- 

border movement, over 28,000 North Korean refugees have escaped to South Korea, allowing 

their experiences of life under the regime to be told.1  

Recent evidence substantiates victims’ claims that the government is willingly provoking 

and enabling famine in order to subsidize its military might, nuclear proliferation, and luxury 

lifestyles for its political elites. For this, scholars maintain that “the only reason that we cannot 

claim that North Korea is the worst human rights disaster in the world today is because we are 

not allowed to see the extent of it.”2 Due to the lack of access to evidence within the country and 

the leadership’s notorious hostilities to the outside world, the United Nations Security Council 

(“UNSC”) and the International Criminal Court (“ICC”) will have difficulty bringing the 

uncooperative human rights violator to justice. 

This paper analyzes North Korea’s institutional use of famine as a method of control and 

suppression of its population in violation of international law, an act which amounts to “crimes 

against humanity.” This paper further examines the challenge of proving crimes of a clandestine  

 
 

1 See North Korea FAQs, Liberty in North Korea, https://www.libertyinnorthkorea.org/learn-faqs/ (last visited Feb. 
24, 2018). 
2 Victor Cha, The Impossible State: North Korea, Past and Future 166 (2012). 
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regime despite extensive evidence of intentional famine. From a macro-perspective, this 

paper seeks to demonstrate the futility of international human rights tribunals if they are unable 

to hold the uncooperative North Korean government accountable on the world stage. 

 
II. Famine and the Right to Adequate Food 

 
The right to food has been considered a fundamental human right since the adoption of 

The Universal Declaration of Human Rights of 1948.3 In its Committee on Economic, Social, 

and Cultural Rights in 1998, the United Nations (“U.N.”) considered it an obligation of the state 

to provide nourishment, stating in General Comment No. 12 that “[t]he right to adequate food is 

realized when every man, woman and child, alone or in community with others, has physical and 

economic access at all times to adequate food or means for its procurement.”4 Article 25 of the 

Universal Declaration of Human Rights provides that “[e]veryone has the right to a standard of 

living adequate for the health and well-being of himself and of his family, including food.”5 

Additionally, the International Covenant on Economic, Social, and Cultural Rights (“ICESR”) 

views “[a]cute malnutrition, starvation that results from chronic hunger, and famine…[as] 

 
 

3 See The Right to Adequate Food, FIAN International, http://www.fian.org/what-we-do/issues/right-to-food/ (last 
visited Feb. 24, 2018). 
4 U.N. ESCOR, Report on the 20th and 21st Sessions, 103, Annex V: General Comment No. 12 at ¶ 6, U.N. Doc. 
E/2000/22 (May 18, 2000). 
5 G.A. Res. 217 (III) A, Universal Declaration of Human Rights (Dec. 10, 1948). 
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violations of State obligations.”6 The affirmative right therefore “imposes three types of levels or 

obligations on States parties: the obligations to respect, to protect, and to fulfil.”7 

Further, the obligation to fulfill is synonymous with facilitation, requiring the state to 

“proactively engage in activities intended to strengthen people’s access to and utilization of 

resources and means to ensure their livelihood, including food security.”8 When this obligation 

cannot be satisfied, the State is directly obliged to provide food and enact policies to prevent 

famine.9 As a phenomenon, famine constitutes more than simple hunger; it is defined by the 

World Food Programme as “the incidence of serious food shortage across a country that 

dangerously affects the nutrition levels, health, and livelihood of many people, to the extent that 

there is a large incidence of acute malnutrition and many people have died of hunger.”10 Famine 

is misconceived as synonymous with “food crises” and according to scholars, “only the most 

severe forms of malnutrition can be included in the definition for the purposes of singling out 

truly criminal behaviour.”11 

Bearing in mind that crimes against humanity can arise either from direct action or 

negligence on behalf of the State, the U.N. considers that 

 
 

6 See Diana Kearney, Food Deprivations as Crimes Against Humanity, 46 N.Y.U. J. Int’l L. & Pol. 253, 254-255 
(2013). 
7 See supra note 5, ¶ 15. 
8 Id. 
9 Supra note 4. 
10 See Donna Lee, The North Korean Famine and Food Shortage: The Problem, the Politics, and the Policy, 
http://nrs.harvard.edu/urn-3:HUL.InstRepos:8944674 (2006 Third Year Paper). 
11 See Daniel Butler, Enforced Starvation: Exploring Individual Criminal Responsibility for State-Induced 
Famines, 3 U. OF NOTTINGHAM HUM, RTS. L. COMMENT. (2007), 
https://www.nottingham.ac.uk/hrlc/documents/publications/hrlcommentary2007/enforcedstarvation.pdf (last visited 
Feb. 24, 2018).
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“any discrimination in access to food, as well as to means and entitlements for its 
procurement, on the grounds of race, behaviour, sex, language, age, religion, 
political or other opinion, national or social origin, property, birth or other status 
with the purpose or effect of nullifying or impairing the equal enjoyment or exercise 
of economic, social and cultural rights constitutes a violation of the covenant.”12 

 
Accordingly, the U.N. considers it the State’s burden to “take whatever steps are necessary to 

ensure that everyone is free from hunger” through “the adoption of a national strategy to ensure 

food and nutrition security for all, based on human rights principles.”13 Given today’s abundance 

of international humanitarian aid and non-governmental organizations, absent natural disaster, 

the occurrence of modern famine is thought to be an inexcusable, manmade catastrophe.14 

It thus follows that scholars consider food to be an entitlement of mankind and 

consequently, any government that is facilitating, overlooking, or declining to intervene in 

famine is in direct violation of human rights principles.15 One such scholar promoting this food 

entitlement theory, David Marcus, refers to public policies that generate famine as 

“faminogenesis” and considers state-induced famine to fall into one of four categories: (1) 

intentional famine, which constitutes deliberate use of famine as means of extermination; (2) 

reckless famine, which is continuing policies despite evidence of famine; (3) famine by 

indifference; and (4) famine by incompetence.16 Compared to a basic availability analysis, food 

entitlement theory instead considers famine to be the consequence of flawed governance, 

 
 

12 Supra note 5, ¶ 18. 
13 Supra note 5, ¶ 21. 
14 Lee, supra note 11, at 32-33. 
15 Id. 
16 Rhoda E. Howard-Hassmann, State-Induced Famine and Penal Starvation in North Korea, 7 GENOCIDE 
STUDIES AND PREVENTION: AN INTERNATIONAL JOURNAL 147, 147 (2012). 
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“suggest[ing] that policymakers and legislatures have constructed legal rights in a way so as to 

obstruct access to food irrespective of availability.”17 Therefore, by viewing famine as a 

deliberate or reckless act of government leaders, international criminal tribunals may pursue 

holding those individuals criminally liable. 

III. Famine as a Crime Against Humanity 
 

In addition to the enumerated acts such as murder, extermination, enslavement, torture, 

rape, and persecution, Rome Statute Article 7 considers an umbrella of “inhumane acts of a 

similar character intentionally causing great suffering, or serious injury to body or to mental or 

physical health” to constitute crimes against humanity.18 To be of criminal nature, acts must be 

“committed as part of a widespread or systematic attack directed against any civilian population, 

with knowledge of the attack.”19 Though somewhat ambiguous, “widespread” has come to be 

accepted by the ICC as “pertaining to ‘the large-scale nature of the attack and the number of 

targeted persons’” rather than be qualified by a bright-line rule.20 Similarly, an “attack” need not 

reach the level of a centrally planned, engineered violation.21 When faced with the question of 

whether a clear plan or policy was required to find that a “systematic attack” occurred, the ICTY 

stated that “existence of such a plan is not a separate legal element of the crime.”22 The ICC 

considers a wide range of acts to qualify as “inhumane” and because acts listed within Article 

 
17 Lee, supra note 11, at 5. 
18 Rome Statute of the International Criminal Court art. 7, Jul. 17, 1998, 2187 U.N.T.S. 99. 
19 Id. 
20 Kearney, supra note 7, at 270-71 (quoting Prosecutor v. Ahmad Harun & Ali Kushayb, Case No. ICC-02/05-01/07, 
Decision on the Prosecution Application Under Article 58(7) of the Statute, ¶ 62 (Apr. 27, 2007)). 
21 Id. at 271. 
22 Prosecutor v. Semanza, Case No. ICTR-97-20-T, Judgment and Sentence, ¶ 329(Int’l Crim. Trib. For Rwanda May 
15, 2003). 
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3(a)-(h) are illustrative rather than exhaustive, “whether an act ‘rise[s] to the level of inhumane 

acts should be determined on a case-by-case basis.’”23 

Under the Elements of Crimes written to aid interpretation of crimes against humanity, in 

extreme circumstances, the actus reus component could take the form of either action or policies 

that are “implemented by a deliberate failure to take action, which is consciously aimed at 

encouraging such attack.”24 Some scholars argue that it is incorrect to view famine as the “sole 

and inevitable consequence of things such as climate, food shortages, or natural disasters, 

but…rather brought about through the intentional or reckless acts of tyrannical leaders.”25 Said 

bluntly, “famines do not merely happen, famines are made and allowed to happen.”26 

Consequently, criminal sanctions do not follow in instances of helplessness, “where it is beyond 

a state’s capabilities to prevent or mitigate famine.”27 Unfortunately, North Korea is not helpless; 

the government deliberately manipulates food distribution to maintain control within the country 

and uses it as a tool of international political leverage, as is detailed below. 

IV. Crimes Against Humanity Applied to North Korean Famine 
 

Three times smaller than the state of California and plagued by a short growing season 

only from June to October, North Korea undoubtedly struggles to operate its socialist agricultural 

system with only 14% of arable land, almost solely capable of producing cereal and corn.28 Such 

 
23 Id. at ¶ 585. 
24 International Criminal Court, Elements of Crimes, art. 7 footnote 6, U.N. Doc. PCNICC/2000/1/Add.2 (2000). 
25 Butler, supra note 12. 
26 Id. 
27 Id. 
28 Lee, supra note 11, at 21. 
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limited harvest is problematic in itself, with one estimate holding that under “ordinary climactic 

conditions and considering the country’s appropriate diet needs for its population, a 12% 

shortfall of grain might be expected in any given year,” even under the best of circumstances.29 

As of September 2017, average caloric consumption amounted to just 1,640 calories per day.30 

Following a severe drought that same year, experts estimated agricultural production to fall to 

unparalleled lows.31 

Since its origination on September 9, 1948, North Korea has been a notorious hermit 

nation, complicating human rights advocates’ efforts to unveil a truly accurate understanding of 

life under the regime.32 Its first leader, Kim Il Sung, is reported to have “earned god-like status 

among the people” despite his institution of Marxist-Leninist ideals of a proletariat dictatorship 

over his citizens.33 The Kim Dynasty professes divine right derived from a “monolithic ideology 

system,” which “vests in the ‘Supreme Leader’ near total control over North Korea.”34 As 

Supreme Leader, Il Sung enforced a juche doctrine thus making political sovereignty, an 

autonomous economy, and military self-defense of utmost importance in all aspects of life.35 

 
29 Id. (citing Goodkin & Lorain West, The North Korean Famine and Its Demographic Impact, 27 Population & Dev. 
Rev. 219, 221 (2001)). 
30 Stacey Yuen, North Korea Faces Food Shortages After Intense Drought and ‘Very Bad Harvest,’ CNBC (Sep. 
13, 2017, 11:34 PM EDT), https://www.cnbc.com/2017/09/13/north-korea-food-shortage-looms-after-drought-hits-
harvests.html. 
31 Id. 
32 Lee, supra note 11, at 12. 
33 Id. at 13. 
34 Navanethem ‘Navi’ Pillay, Thomas Buergenthal & Mark B. Harmon, Inquiry on Crimes Against Humanity in North 
Korean Political Prisons, INTERNATIONAL BAR ASSOCIATION WAR CRIMES COMMITTEE (Dec. 12, 2017) 
https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=8ae0f29d-4283-4151-a573-a66b2c1ab480 (last visited 
Feb. 24, 2018). 
35 Id. 
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A. Widespread or Systematic 
 

Il Sung’s successor, Kim Jong Il, carried on his father’s legacy and continued to “possess 

Pope-like authority” over his country while using the Korean Worker’s Party to monitor its 

people through comprehensive surveillance and deep-rooted indoctrination.36 Kim Jong Il 

initiated a campaign titled the “Let’s Eat Two Meals a Day” in which he forcefully encouraged 

his citizens to rise above physical demands of hunger in the name of the nation.37 To unwitting 

citizens, reducing food consumption was perceived as a patriotic duty rather than a propagandist 

attempt to manage their hunger.38 

Using its songbun system of societal classification, North Korea divides its people into 

three hierarchical levels of political loyalty which correlates to their overall food entitlement: the 

“core class,” the “wavering,” and “the hostile class.”39 Members of the hostile class are 

“perceived as politically dangerous [and] receive little or no food and are left to starve, without 

rations, or the means by which to procure food.”40 This stratification creates a “small favored 

loyal class entitled to extensive privileges” and a larger, lower class consigned to a lifetime of 

struggle, with little access to basic food, housing, and medical supplies.41 By also criminalizing 

unapproved access across the nation, the government essentially assures its citizens will be 

 
 
 
 

36 Lee, supra note 11, at 17. 
37 Butler, supra note 12. 
38 Id. 
39 Id. 
40 Id. 
41 Roberta Cohen, World Food Day: The Challenge of North Korea, BROOKINGS (Oct. 8, 2013) 
https://www.brookings.edu/opinions/world-food-day-the-challenge-of-north-korea/ (last visited Feb. 24, 2018). 
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starved in isolation, fully unaware of the atrocities being similarly committed near and far and 

under the impression that only their community is suffering.42 The Brookings Institute confirmed 

that “the lower the songbun, the lower one’s economic opportunity, which results in poorly 

compensated employment, inhibiting one’s ability to cope with food security.”43 Regrettably, the 

true extent of this classification system’s impact on access to food will likely be unknown until 

the regime grants access to international humanitarian aid. 

At present, Amnesty International estimates that over 2.5 million North Koreans have 

suffered from famine “created, manipulated, and fashioned by [the] government[].”44 Data 

comprised by the Food and Agricultural Organization of the U.N. presents a similar picture, 

estimating that 30.9% of the population experienced malnutrition.45 In accordance with an 

approximated total population of 24.5 million individuals, it is expected that nearly 7.6 million 

individuals within North Korea’s borders would classify as “undernourished,” meaning that they 

are unable to “maintain natural bodily capacities, such as growth, resisting infections and 

recovering from disease, learning and physical work, [or] pregnancy.”46 

It therefore comes as no surprise that the U.N. became concerned with the regime’s 

outspoken “military first policy” in which an excess of 25% of its overall GNP is earmarked for 

 
 
 

42 Colin Freeman, Eight Reasons Why North Korea Should be Charged with Crimes Against Humanity, THE 
TELEGRAPH (Nov. 18, 2014 10:00PM GMT) 
https://www.telegraph.co.uk/news/worldnews/asia/northkorea/11238975/Eight- 
reasons-why-North-Korea-should-be-charged-with-crimes-against-humanity.html (last visited Feb. 24, 2018). 
43  Cohen, supra note 42 (citing Robert Collins, Marked for Life: Songbun, North Korea’s Social Classification 
System, Committee for Human Rights in North Korea, 67 (2012)). 
44  Butler, supra note 12. 
45  Adam Taylor, Torture, Kidnapping and Gulags: North Korea’s Alleged Crimes Against Humanity, Wash. Post 
(Nov. 20, 2014) https://www.washingtonpost.com/news/worldviews/wp/2014/11/20/torture-kidnapping-and-gulags-
north-koreas-alleged-crimes-against-humanity/ 
46 Cohen, supra note 42; Nutrition, Survival, and Development, UNICEF, 
https://www.unicef.org/progressforchildren/2006n4/index_undernutrition.html (last visited Apr. 28, 2018). 
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sole military purposes.47 Most damning was the world’s confirmed suspicions that North Korea 

repeatedly prioritized military spending and the procurement of nuclear armaments regardless of 

any concurrent mass starvation plaguing its people.48 As of 2018, the regime’s army stood as the 

fourth largest in the world with approximately 1.2 million armed soldiers.49 This military 

supports the fifty-second largest country in the world, implicitly admitting that under songbun, 

the non-political elites and non-military families receive less food.50 Since then, the Supreme 

Leader continues to use humanitarian aid as collateral, “demanding food aid as a prerequisite to 

diplomatic relations.”51 Even more condemning is the correlation between North Korea’s focus 

on military growth and subsequent incidence of famine, a cycle which is strongly corroborated 

by its appeals to keep distributions of aid from allies unreported.52 

In 2017, the UNSC imposed the stiffest economic sanctions against North Korea yet, to 

which Kim Jong Un again responded with missile testing.53 Thus, with limited harvest 

capabilities even under the best of circumstances, the pursuit of an illegal nuclear weapons 

 
 
 
 

47 Lee, supra note 11. 
48 U.N. GAOR, Report of the Commission of Inquiry on Human Rights in the Democratic People’s Republic of 
Korea, ¶ 51, U.N. Doc. A/HRC/25/63 (Feb. 7, 2014). 
49 29 Largest Armies in the World, WORLD ATLAS, https://www.worldatlas.com/articles/29-largest-armies-in-the-
world.html (last visited Apr. 28, 2018). 
50 Nine Charts Which Tell You All You Need to Know About North Korea, BBC NEWS, 
http://www.bbc.com/news/world-asia-41228181(last visited Apr. 28, 2018). 
51 Butler, supra note 12. 
52 Jlateh Vincent Jappah & Danielle Taana Smith, State Sponsored Famine: Conceptualizing Politically Induced 
Famine as a Crime Against Humanity, 4 J. OF INT’L AND GLOBAL STUD. 1, 23 (2012). 
53 Rick Gladstone and David E. Sanger, Security Council Tightens Economic Vise on North Korea, Blocking Fuel, 
Ships and Workers, N.Y. TIMES (Dec. 22, 2017) https://www.nytimes.com/2017/12/22/world/asia/north-korea-
security-council-nuclear-missile-sanctions.html (last visited Apr. 28, 2018). 
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program is in direct conflict with this import-dependent country’s obligation to respect, to 

protect, and to fulfill its population’s need for food.54 

Additionally, the 2014 Report of the Commission of Inquiry on Human Rights in the 

Democratic People’s Republic of Korea (“U.N. Report”) confirmed “that systematic, widespread 

and gross human rights violations have been and are being committed” by North Korea and that 

such violations amount to crimes against humanity.55 Importantly, international criminal law 

does not impose a timeline or statute of limitations for crimes against humanity.56 The 

investigation confirmed that while crimes against humanity were committed during the 1990’s, 

the violations continue into today, persistently arising from the “decisions and policies violating 

the right to food, which were applied for the purposes of sustaining the present political system,” 

despite the “full awareness that such decisions would exacerbate starvation and related deaths of 

much of the population.”57 Also helpful is the ICC’s lack of a required link to an armed conflict 

or time of war when defining crimes against humanity.58 

Importantly, the report found that these conditions are created by the dictatorship’s 

control of food as a means of control over the people, “prioritiz[ing] those whom the authorities 

believe to be crucial in maintaining the regime over those deemed expendable.”59 Resoundingly 

 
54 Yuen, supra note 31; See supra note 5, at ¶ 17. 
55 Supra note 49, at ¶ 24. 
56 Kearney, supra note 7, at 257. 
57  Supra note 49, at ¶ 78. 
58  Supra note 17, at ¶ 158. 
59  Supra note 49, at ¶ 46. 
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corroborated testimony indicates that while pastoral communities resort to eating grass, the 

“favored elite” of Pyongyang not only have adequate food, they frequent new cafes and 

restaurants.60 Through its implementation of the songbun system, the dictatorship confiscates and 

redistributes food from those in need to more privileged citizens, especially political elites and 

military leaders living in Pyongang.61 Because of its highly centralized and engineered economy, 

“decisions relating to food, including its production and distribution, [including] . . . decisions 

relating to humanitarian assistance and the use of international aid, are ultimately made by a 

small group of officials” who, thanks to their honorable standing within the regime, are not 

forced to experience the ramifications of food shortage themselves.62 Further, 

“[during periods of] famine, ideological indoctrination was used in order to 
maintain the regime, at the cost of seriously aggravating hunger and starvation. The 
concealment of information prevented the population from finding alternatives to 
the collapsing public distribution system. It also delayed international assistance 
that, provided earlier, could have saved many lives. Despite the State’s inability to 
provide its people with adequate food, it maintained laws and controls effectively 
criminalizing people’s use of key coping mechanisms, particularly moving within 
or outside the country in search of food and trading or working in informal 
markets.”63 

 
Human rights organizations were aghast in 2011 when the South Korean Ministry of Unification 

alleged that North Korean leaders had McDonald’s hamburgers flown in daily and delivered to 

the homes of Pyongyang’s elite while simultaneously soliciting $14.5 million in food aid from 

the European Union.64 Likewise, the country also allegedly imported $550,000 worth of class A 

 
60 Cohen, supra note 42. 
61 Supra note 49, at ¶ 47. 
62 Id. at ¶ 54. 
63 Id. at ¶ 49. 
64 North Korea’s Elite Has McDonald’s Burgers Flown in Daily, South Charges, THE STAR, (July 22, 2011) 
https://www.thestar.com/news/world/2011/07/22/north_koreas_elite_has_mcdonalds_burgers_flown_in_daily_south 
_charges.html (last visited Apr. 28, 2018). 
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beef and $2.4 million worth of cognac, whiskey, and beer while only 4% of total imports 

comprised staple food like corn and rice.65 Regardless of receiving aid dedicated for the 

country’s most vulnerable, there is abundant evidence that the government reroutes this food to 

the military or to markets where it is sold at elevated prices.66 

B. Civilian Population 
 

Through the Commission’s inquiry, the international world can prove that North Korean 

leaders acted to create a widespread famine imposed upon a significant, although indefinite, 

number of civilians.67 The U.N. Report included testimony that the government consciously 

“obstructed the delivery of aid to the worst-affected regions and punished those who tried to earn 

or smuggle in food to survive.”68 Various international agencies have distributed food, only to 

later learn that their aid was “thwarted by Pyongyang’s diversion of food aid to its military and 

elite.”69 That obstruction of aid undoubtedly left citizens devastatingly hungry, which is 

demonstrated by research finding that between 2003 and 2008, 45% of children suffered from 

stunted growth caused by prolonged starvation.70 Even more harmful is the state’s “linkage of 

humanitarian aid to political goals.”71 For example, when food shipments from the United States 

 
 
 

65 Id. 
66 Food Aid Offer to N. Korea Failed as Policy, U.S. Officials Say, HOUSTON CHRON., (Apr. 10, 2012) 
https://www.houstonchronicle.com/news/politics/article/Food-aid-offer-to-N-Korea-failed-as-policy-U-S-
3472767.php (last visited Apr. 28, 2018). 
67 Id. 
68 Freeman, supra note 43. 
69 Cohen, supra note 42. 
70 Freeman, supra note 43. 
71 Cohen, supra note 42. 
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were announced in connection with a pledge to “declare a moratorium on long-range missile 

launches and nuclear tests,” the regime attempted a satellite launch, prompting the food shipment 

to be cancelled, leaving “some 900,000 vulnerable children, women, and elderly” hungry.72 

While North Korea satisfies the actus reus prong of crimes against humanity through 

various acts including the songbun, perhaps none are as palpable as the regime’s spending on 

nuclear armament rather than basic sustenance for its dying populations.73 One such example is 

their April 2012 spending of “hundreds of millions of dollars” on a failed missile test and 

perhaps another “billion more” on its December 2012 missile launch, altogether ignoring the 

irony that it was “expecting donors to deliver millions of dollars of food aid.”74 The U.N. World 

Food Program (“WFP”) directly accused Kim Jong-un of “ploughing money into his growing 

nuclear [program] instead of helping his 18 million citizens who are ‘food insecure.’”75 Due to 

other countries’ distrust that aid is indeed distributed to the elites of Pyongyang, contributions 

are significantly diminished, leading the WFP to reduce rations in February 2017 to only 66% of 

the standard ration, even for the “most vulnerable, including pregnant women, new mothers, and 

children.”76 These reductions came during ruinous weather conditions that “decimated staple 

crops such as rice, maize, potatoes and soybean, which many of the country’s citizens depend on 

during the lean season that stretches from May to September.”77 

 
72 Id. 
73 Id. 
74 Id. 
75 Rebecca Perring, North Korean Drought: 18 Million Could Starve to Death as Kim Diverts Funds to Build Nukes, 
THE SUNDAY EXPRESS, (Nov. 8, 2017 6:15 PM) https://www.express.co.uk/news/world/877007/North-Korea-news-
drought- Kim-Jong-un-nuclear-war-weapons-North-Korea-latest (last visited Feb. 24, 2018). 
76 Id. 
77 Id. 
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Additionally, officials continue to uphold policies that are said to undermine food 

security such as “low investment in health care and agriculture, the insufficient import of food, 

collectivized agriculture, overreliance on a failed public distribution system, misguided currency 

reform, and excessive expenditures on nuclear weapons production and the military” through its 

“military first” policy.78 Guided by the Trial Chamber’s statements in Kupreskić that case law 

“[tends to] emphasize that crimes against humanity are usually the manifestation of a criminal 

governmental policy,” and that “such a policy need not be explicitly formulated, nor need it be 

the policy of a State,” the ICC need only look to North Korea’s aggressive rhetoric which 

exacerbates famine rather than prove an explicit policy implementing or exacerbating famine.79 

i. Starvation and Compelled Military Enrollment 
 

The ICC defines civilians as “members of [the population] who are not taking any active 

part in the hostilities” and that term extends to “those persons placed hors de combat by sickness, 

wounds, detention, or any other cause.”80 Following that logic, individuals forced to join the 

military or else die of starvation classify as “outside of combat.”81 Recent estimates show that 

1.2 million North Korean soldiers are “in poor physical condition and in no fit state to fight.”82 

The U.N. corroborates these claims; its Report confirmed that North Korea continuously “failed 

 
 
 

78 Cohen, supra note 42. 
79 Beth Van Schaak & Ronald Slye, International Criminal Law and Its Enforcement, 431-432 (3d ed. 2007). 
80 Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, ¶ 582 (Int’l Crim. Trib. For Rwanda Sept. 2, 1998). 
81 Exploring Humanitarian Law: Limiting the Devastation of War, American Red Cross, 
http://www.redcross.org/images/MEDIA_CustomProductCatalog/m22955750_M2_Exp2A-6.pdf (last visited Apr. 
28, 2018). 
82 Thomas Mackie, North Korean Soldiers Starving as Kim Orders Them into World War 3 Training with No Food, 
DAILY EXPRESS, (Dec. 9, 2017 5:30 AM) https://www.express.co.uk/news/world/890108/north-korea-kim-jong-un-
world- 
war-3-soldiers-communist-dictator-kim-jong-il-famine (last visited Apr. 28, 2018). 
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to feed the ordinary soldiers of its disproportionately large army.”83 One eyewitness account 

from 2017 exposed the lengths to which soldiers go in their attempt to find food: the corn fields 

of the Ryanggang Province were pillaged overnight by the 43rd Brigade in what amounted to a 

“surprise attack.”84 Thus, even though enrolling in an army would typically disqualify 

individuals, because North Korean soldiers are too famished to fight, they still qualify as 

civilians or hors de combat under the definition of crimes against humanity.85 As more evidence 

leaks from inside the regime, international criminal justice powers may be forced to confront the 

likelihood that North Korea is incentivizing military enrollment as a misleading means for 

soldiers to gain access to food.86 Since the songbun prioritizes the military and yet it still suffers 

from famine so severely, global onlookers can infer that those comprising the wavering and 

hostile classes are just as, if not more, famished.87 

ii. Prisoners 
 

Various investigations have revealed that North Korea commits additional crimes against 

humanity against its political prisoners, using “deliberate starvation as a means of control and 

punishment in detention facilities.”88 Using satellite imagery in conjunction with testimony from 

defectors, it is believed as of December 2017 that North Korea holds between 80,000 and 

 
83 Supra note 49. 
84 Mackie, supra note 83. 
85  Supra note 81. 
86 Butler, supra note 12. 
87 Mackie, supra note 83. 
88 Supra note 49, at ¶ 52.
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130,000 inmates in its political prison camps.89 Even when confronted with evidence from highly 

refined satellite imagery, the government remains adamant that the prisons are non-existent.90 In 

its report, the U.N. revealed that prison camp conditions are so atrocious that inmates resort to 

eating rodents, snakes, mice, and “everything alive…anything that fl[ies], that crawl[s] on the 

ground.”91 Evidence of mass starvation practices is demonstrated by the prisoners’ knowledge 

that being caught scavenging for food results in execution, yet they are willing to risk the 

chance.92 Testimony corroborated stories that at one camp, prisoners caught “digging up edible 

plants” were executed and at another, a prisoner was beaten to death after being caught “hiding 

stolen corn in his mouth.” 93 These conditions amount to deliberate famine, thus further 

satisfying the “widespread or systematic” prong of crimes against humanity.94 

Both the International Criminal Tribunal for Rwanda (“ICTR”) and International 

Criminal Tribunal for the former Yugoslavia (“ICTY”) charged government officials with crimes 

against humanity after they were proven to omit feeding prisoners.95 Likewise, the Extraordinary 

Chambers in the Courts of Cambodia charged Khmer Rouge leaders for “failure to provide 

adequate food and medical attention to prisoners.”96 Considering that former UN Commissioner 

 
89 Matthew Pennington, Kim Jong-un Should Be Prosecuted for Crimes Against Humanity, International Jurists Say, 
CHICAGO TRIBUNE, (Dec. 13, 2017) http://www.chicagotribune.com/sns-bc-us--north-korea-prison-camps- 
20171212-story.html (last visited Feb. 24, 2018). 
90 Supra note 35, at 23. 
91 Jappah and Smith, supra note 53. 
92 Pennington, supra note 90. 
93 Supra note 35, at 6. 
94 Cohen, supra note 42. 
95 Kearney, supra note 7, at 266. 
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for Human Rights contends that “[t]here is not a comparable situation anywhere in the world, 

past or present,” the ICC would be justified in looking to precedent for guidance to impose 

commensurate punishments.97 

C. Knowledge of the Attack 
 

Although Rome Statute Article 30 requires that a criminal act “be committed with intent 

and knowledge,” international tribunals have interpreted this as largely circumstance- 

dependent.98 It is also largely agreed upon that crimes against humanity do not require specific 

intent, nor must the “perpetrator act[] with the express purpose of eradicating a particular 

population.”99 The Prosecutor need only prove that the perpetrator had “actual or constructive 

knowledge of the broader context of the attack.”100 Furthermore, Article 28(b)(i) of the Rome 

Statute provides that it is not “essential that the non-military superior have actual knowledge, but 

that he ‘consciously disregarded information which clearly indicated[] that the subordinates were 

committing . . . crimes.’”101 Guided by the ICTY’s decision in Kupreskić, it follows that “[a]s the 

behavior of the subordinate goes unpunished and nothing is done to prevent starvation, the 

 
 
 

97 Joseph Hincks, ‘Worse than Nazi Camps’ New Report Details Gruesome Crimes Against Humanity at North 
Korean Prisons, TIME, (Dec. 12, 2017) http://time.com/5060144/north-korea-political-prisons/(last visited Apr. 28, 
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country’s main priorities: growing its military base and feeding its political elite. 
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criminal acts are imputed to the superior, who is guilty of a crime against humanity and 

recklessly inducing a famine.”102 

In its investigation, the UN’s Commission of Inquiry heard personally from former 

leadership officials who testified “about a number of instances and operations, in which gross 

human rights violations that formed parts of patterns entailing crimes against humanity, were 

apparently directly ordered from the level of the Supreme Leader.”103 The U.N. specifically 

warned current Supreme Leader, Kim Jong-un, of his potential responsibility under the 

command responsibility principle through a letter dated January 20, 2013.104 Therefore, for at 

least four years, the North Korean dictator has been alerted to the humanitarian violations being 

committed under his purview, effectively putting him on notice that he could face “criminal 

liability even if it could not be proven that [he himself] ordered crimes against humanity.”105 

Consequently, this notice satisfies the requirement of Article 7 of the Rome Statute that 

perpetrators “must have knowledge of the attack.”106 

The U.N. General Assembly voted to condemn North Korea for crimes against humanity 

on November 18, 2014, following the Commission’s report which “detailed a litany of alleged 

human rights abuses, including brainwashing, torture, deliberate starvation, executions and 
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infanticide.”107 Notably, the regime’s Foreign Ministry Adviser threatened retaliation, publicly 

acknowledging that attempts to bring the country’s human rights abuses “[was compelling them] 

not to refrain any further from conducting nuclear tests” and “promised ‘unpredictable and 

serious consequences.’”108 Perhaps most troubling are the reports that as U.N. scrutiny 

intensifies, the regime responds by “crack[ing] down further on human rights” and what was 

already described as “horrific” prison camp conditions “become more severe.”109 

i. Individual Leaders 
 

In line with the ICC’s jurisdiction over individuals only, the U.N. Report identified 

particular officials who “act[ed] under the effective control of the leadership organs of the KWP, 

the National Defence Commission, and the Supreme Leader.”110 Inspired by the 2014 U.N. 

Report, the International Bar Association continued the inquiry into North Korean crimes against 

humanity and classified those who would qualify for criminal liability under the Rome Statute.111 

Relying on Kupreskić, the ICC need not limit its prosecution to military and governmental 
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leaders as “individuals having neither official status” can be guilty of crimes against humanity.112 

Holding those who physically reroute humanitarian food aid liable is possible, even if they acted 

in individual capacity, just as courts found in Weller post-World War II.113 

V. Limits to UNSC or ICC Intervention 
 

A. Limited Access 
 

Upholding its nickname as the “hermit kingdom,” North Korea notoriously isolates itself 

from the world, blocking unauthorized entry to all, especially humanitarian aid workers and 

investigators. Following U.N. attention, North Korea refused all opportunities to cooperate with 

the Commission and also ignored all of its attempts to visit the country in order to gain a more 

in-depth perspective into living conditions.114 In fact, following the announcement of the pending 

investigation, North Korea wrote to the President of the Human Rights Council on May 10,  

2013, to publicly announce that it “totally and categorically” rejected the inquiry.115 

Unsurprisingly, it did just that: the government both ignored requests for investigators to be 

allowed “unrestricted access to visit the country and to provide them with all information 

necessary to enable them to fulfil their mandate” as well as the opportunity to make “comments 

and factual corrections” relating to their findings.116 As recently as 2017, the United Nations 
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attempted to deliver food aid to 4.3 million North Koreans but was only successful in feeding 

about 660,000.117 

B. Witness Retribution 
 

The United Nations Human Rights Council established a Commission of Inquiry 

(“Commission”) to investigate “systematic, widespread and grave violations of human rights” 

within North Korea in March 2013. 118 With a mandate which included specific inquiry into 

violations of the right to food, the Commission was tasked with compiling “victims’ testimonies 

[and the] accounts of survivors, witnesses and perpetrators” while also “seek[ing] the full 

cooperation” of the North Korean government.119 

Although criminal investigators maximized their inquiry’s breadth through public 

hearings across the world, they unanimously agreed that the “most significant investigative 

challenge faced by the Commission, aside from the [lack of access], was the fear of reprisals by 

witnesses” despite promises of confidentiality.120 Fear of the regime and distrust of leadership 

continued to permeate witness’ lives as they anticipated revenge taken upon their families 

through harsh imprisonment.121 It is through “surveillance, coercion, fear and punishment to 

preclude the expression of any dissent,” that the regime maintains control.122 For this, 
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international legal bodies must consider alternate routes to justice such as the appointment of a 

special prosecutor and intervention on behalf of China, a nearby rising hegemon.123 In the end 

however, access to overhead visuals using satellite images is not enough; the world needs access. 

C. Precedent 
 

To international criminal courts, pursuing charges of crimes against humanity by means 

of famine is not a legal novelty. As stated above, both the ICTR and ICTY sought charges of 

crimes against humanity after government officials were proven to omit feeding prisoners.124 

Likewise, the European Union held in 2008 that Joseph Stalin’s “contrived famine” of 1932 

constituted a crime against humanity because it “force[d] the Ukrainian population into 

submission.”125 As abundant evidence shows, North Korea not only forces its wavering and 

hostile songbun classes into similar submission, it also incentivizes military enrollment as a 

means of receiving food, albeit incorrect.126 

Similarly, following the Sudanese civil war between the Sudan People’s Liberation Army 

(“SPLA”) and the Khartoumian government, at least 70,000 individuals were presumed dead.127 

This widespread fatality was caused by “despoliation, theft and diversion of cattle, crops, and 

food aid…coupled with restrictions humanitarian aid to displaced people.”128 Renewed political 
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conflict has similarly renewed the death of vulnerable populations; the U.N. now estimates that 

four million individuals are in need of emergency aid, including “at least 235,000 children . . .  

suffering [from] severe malnutrition.”129 Like the humanitarian agencies who struggled to 

reach the most helpless people of North Korea, Human Rights Watch “had difficulty reaching 

[] displaced rural communities,” most of which regularly experience food deficits due to the 

region’s susceptibility to droughts and other natural causes in addition to avoidable, manmade 

disasters.130 In light of these atrocities, humanitarian agencies have begun to implore the U.N. 

Security Council investigate “attacks on and looting of deliveries of humanitarian aid, which 

have led to civilian deaths from starvation and disease.”131 These acts may amount to crimes 

against humanity similar to those occurring in North Korea but await a full investigation. 

D. Lack of Jurisdiction 
 

Ultimately, however, any resolution must pass through the P5+1 of the U.N. Security 

Council, a governing body including two of North Korea’s strongest allies, China and Russia, 

making culmination unlikely.132 Like Somalia, North Korea is not a state party to the Rome 

Statute, requiring any intervention to arise from a UNSC referral.133 

Even if the ICC were to obtain jurisdiction, the court is limited by temporal jurisdiction 

and can only pursue crimes that occurred after July 1, 2002.134 This is notable because the most 
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comprehensive study of North Korea’s atrocities, the U.N. Report, traces crimes back to the 

1990’s.135 It is therefore critical that evidence of modern crimes is carefully documented. 

Also problematic is the limitation of universal jurisdiction. While third-party states may 

jump on the opportunity to prosecute North Korean officials, the regime is resolute in its efforts 

to maintain virtually impenetrable borders and an “extensive network of secret police and citizen 

informants,” making the opportunity for this type of jurisdiction to arise extremely rare.136 

Furthermore, Article 63 of the Rome Statute prohibits prosecuting a defendant in absentia.137 

VI. Conclusion 
 

North Korea’s “monopolization of access to food” allows it to distribute it according to 

priority for those “useful to the survival of the current political survival of the current political 

system at the expense of those deemed to be expendable."138 Ultimately, the world must consider 

North Korea’s silence as its answer personified and as the Commission has stated, the evidence 

“points consistently in one direction.”139 Because the regime has “full awareness” of the dire 

consequences of its policies and yet chooses to allow humanitarian intervention, the world is left 

to pursue alternative routes to prosecute state officials. The state of famine in North Korea is not 

just a matter of misguided priorities, it amounts to deliberate crimes against humanity. 
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ENFORCEABILITY OF INSIDER TRADING THROUGHOUT THE UNITED STATES 
AND THE EUROPEAN UNION 

 
Ashley Brady* 

 
1. A Brief Look at Insider Trading in the United States and the European Union 

 
 Insider trading has been an issue not only in the United States but also in the European Union 

for many years.  The United States has made numerous changes to their securities regulations to try 

to prevent insider trading from occurring and to allow guidelines for insider trading claims to be 

brought.  However, throughout all of the changes that have been made, the rules and regulations have 

not provided a clear basis to determine whether there has been a violation of insider trading.   

Similarly, the European Union has also undergone changes to their insider trading 

regulations.  The European Union has made changes to help provide clearer guidelines for insider 

trading to be brought while also making changes to prevent a person or company from being punished 

for the same conduct twice.  Although the European Union’s approaches provide slightly clearer 

guidelines, the narrowing of rules have also enacted restrictions mainly for private enforcement of 

insider trading violations.   

2. THE HISTORY OF INSIDER TRADING 
 

a. The Development of Insider Trading in the United States 
 

i. Parity-of-information 
 

In the 1960s, the United States adopted the parity-of-information theory which the Supreme 

Court later rejected and adopted what is currently the fiduciary-duty based approach.53 Throughout 

the years, the United States has moved from the parity-of-information theory to the fiduciary-duty 

approach through a string of cases, legislative acts, and Securities and Exchange Commission 
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(“S.E.C.”) regulations.54 

ii. Rule 10b-5 
 

Rule 10b-5 was enacted by the S.E.C in 1942 under the Exchange Act section 10(b).55 Rule 

10b-5 did not explicitly address insider trading; “the rule, in fact, does not even contain a reference 

to this type of conduct, but is a broad and general antifraud provision.”56  Rule 10b-5 makes it 

unlawful, for any person in connection with the purchase or sale of a security:  

(a) to employ any device, scheme, or artifice to defraud, (b) to make any untrue 
statement of a material fact or to omit to state a material fact necessary in order to 
make the statements made . . . not misleading, or (c) to engage in any act, practice or 
course of business which operates or would operate as a fraud or deceit upon any 
person, in connection with the purchase or sale of any security.57   
 
When the provision was enacted, the application of 10b-5 to insider trading had not been 

considered by the S.E.C.58  However, in the 1960s the Commission started using rule 10b-5 to 

prosecute insider trading occurring on impersonal markets in an administrative procedure, In re Cady, 

Roberts & Co.59 

In In re Cady, Roberts & Co., J. Cheever Cowdin, a director of a registered corporation, in a 

meeting learned of the corporation’s decision to reduce its dividends.60   Cowdin shared this 

information with Robert M. Gintel.61  Gintel proceeded to execute sell orders for his clients’ shares 

before the dividend reduction had been announced.62  The S.E.C. fined Gintel $3,000 and suspended 

him from the New York Stock Exchange for 20 days because he traded with knowledge of material, 

non-public information.63 
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A few years later in S.E.C. v. Texas Gulf Sulphur, the principle of equal access to information 

was adopted by the Second Circuit.64  In this case, Texas Gulf Sulphur in 1957 began inquiring into 

the presence of minerals in eastern Canada.65  The presence of minerals was determined and Texas 

Gulf Sulphur began acquiring the land to mine the minerals.66  In 1963, while this information was 

still not disclosed, employees of Texas Gulf Sulphur began to buy stock in the corporation.67  News 

about the discovery became public causing the price of the shares to increase substantially.68  The 

Second Circuit Court held that “an insider in possession of material, non-public information, had to 

either disclose the information to the public or abstain from trading.”69  The reason behind this Rule 

is based on the fact that any person who, trading for his or her own account in the securities of a 

corporation has “‘access, directly or indirectly, to information intended to be available only for a 

corporate purpose and not for the personal benefit of anyone’ may not take ‘advantage of such 

information knowing it is unavailable to those with whom he is dealing.”70 

iii. The Move Towards the Fiduciary-Duty Approach 

In 1980, the United States Supreme Court rejected the equal access to information principle 

and adopted a fiduciary-duty based approach to insider trading from Chiarella v U.S.71  Vincent 

Chiarella, an employee of financial printer, “purchased stock in target companies without informing 

its shareholders of his knowledge of proposed takeover, Chiarella then sold the shares at a profit 

immediately after takeover attempts were made public.72  The district court and the Court of Appeals 

of the Second Circuit found Chiarella guilty of insider trading for “willfully failing to inform sellers 
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of target company securities that he knew of a forthcoming takeover bid that would make their shares 

more valuable” based on the equal access to information theory.73  The Supreme Court, however, 

“refused to impose a general duty on investors not to trade based on material, nonpublic 

information.74  The Supreme Court held “an employee could not be convicted on theory of failure to 

disclose his knowledge to stockholders or target companies.”75  The Supreme Court explained that 

“he was under no duty to speak, in that he had no prior dealings with the stockholders and was not 

their agent or fiduciary and was not a person in whom sellers had placed their trust and confidence, 

but dealt with them only through impersonal market transactions.”76 

Six months after Chiarella, the S.E.C. adopted section 14(e) of the Williams Act.77  Rule 14e-

3 “prohibits insiders of the bidder and target to tip confidential information on a tender offer, and any 

person possessing information on a tender offer from trading in the target’s securities if substantial 

steps towards the commencement of the bid have been made.”78  However, only cases where the 

acquisition technique is a tender offer are covered by rule 14e-3.79  Additionally in Chiarella, the 

Supreme Court determined that “deception through nondisclosure is central to the theory of liability 

for which the Government seeks recognition.”80  The Government had alleged that “defendant had 

committed fraud through silence because the defendant had a duty to disclose.”81 

In 1983, the Supreme Court again addressed the issue of insider trading in Dirks v. S.E.C.82  

The Supreme Court maintained the opinion that insider trading required a violation of fiduciary duty 

when looking at tippees’ liability.83 The Supreme Court held “there was no actionable violation of 
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antifraud provisions of federal securities laws resulting from petitioner's disclosure of the information 

to investors who relied on it in trading in the shares of the corporation.”84  The Supreme Court has 

indicated that mere possession of confidential inside information is insufficient to impose the disclose 

or abstain rule.85  The Supreme Court explained that because: 

petitioner received material nonpublic information from “insiders” of a corporation 
with which he had no connection, had no duty to abstain from use of the inside 
information that he obtained where the tippers, who were motivated by a desire to 
expose fraud, received no monetary or personal benefit from revealing the information 
nor was their purpose to make a gift of valuable information to petitioner.86   
 

iv. Misappropriation Theory 

Fourteen years later in U.S. v. O'Hagan, the Supreme Court address the issue of a person 

illegally obtaining inside information but not obtaining this information from an issuer.87  The 

Supreme Court looked to the misappropriation theory of insider trading.88  The misappropriation 

theory “holds that a person commits fraud ‘in connection with’ a securities transaction, and thereby 

violates § 10(b) and Rule 10b–5, when he misappropriates confidential information for securities 

trading purposes, in breach of a duty owed to the source of the information.”89  Under the 

misappropriation theory, “a fiduciary's undisclosed, self-serving use of a principal's information to 

purchase or sell securities, in breach of a duty of loyalty and confidentiality, defrauds the principal 

of the exclusive use of that information.”90  The Supreme Court, applied the misappropriation theory 

and held “that the defendant who purchased stock in target corporation prior to its being purchased 

in tender offer, based on inside information he acquired as member of law firm representing tender 

offeror, could be found guilty of securities fraud in violation of Rule 10b–5.”91   
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The decision in SEC v. Dorozhko broadened the misappropriation theory.92  The SEC filed 

an action to freeze proceeds of trades by a trader.93  The trader allegedly hacked a computer network 

gaining access to material nonpublic information.94  The Court of Appeals looked at whether the 

computer hacking included “fraudulent misrepresentation that was deceptive.”95  The Court of 

Appeals held “that the breach of fiduciary duty was not required for computer hacking to be 

‘deceptive.’”96 

v. Possession Theory vs. Use Theory 

In 2000, there was a split among courts of appeal with regards to applying the possession 

theory (possessing inside information when trading) or the use theory (using inside information to 

trade).97  The split was partially rectified by the S.E.C. with the adoption of Rule 10b5-1.98 “Rule 

10b5-1 addresses the issue of when insider trading liability arises in connection with a trader's "use" 

or "knowing possession" of material nonpublic information.”99 “This rule provides that a person 

trades based on material nonpublic information when the person purchases or sells securities while 

aware of the information.”100  However, this rule provides multiple affirmative defenses which allow 

a person to trade in certain circumstances where it is apparent that the information was not an element 

in the decision to trade.101  

vi. Disclosure Requirements 

The Exchange Act has a “continuous disclosure” requirement for corporations who are 
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registered.102 Although the Exchange Act does require broad disclosure obligations and an issuer is 

required to update previously disclosed information, it does not have a general duty to disclose all 

material information.103  This approach is one major difference between the United States approach 

and the European Union approach.104  While this is a reasonable observation, some qualifications are 

required.105  One qualification is that under Section 13 of the Exchange Act, periodic reports are 

required to be published.106  These reports are extensive and impose a duty to update on corporations 

for published information, specifically material changes to the financial condition or operation of the 

issuer.107  Throughout the last ten years, the SEC has increased the types of information that must be 

disclosed promptly.108  “Absent a duty to update previously released information corporations do not 

have an affirmative obligation to disclose material information until the next quarterly report.”109  

vii. Section 16(b) 

Section 16(b) prohibits corporate insiders from making the purchase and sale of securities 

within six months.110  This rule focuses on transactions specifically made by three types of insiders: 

directors, officers, and principal stockholders who are beneficial owners of more than 10% of equity 

securities within six months.111  Although this section seems to be straightforward, it had caused 

several complex interpretative questions that have been the focus of practitioners’ attention.112 

The first subsection of Section 16 is a disclosure requirement for directors, officers, and 

principal stockholders who own more than 10% in any equity security.113  This Section provides a 
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presumption that these three categories of people are likely to have access to nonpublic information 

making them potential insiders.114  The reasoning behind this is that the profits are likely based on 

the use inside information.115  As in many areas of law, the definition of words, such as officers in 

this case, can raise interpretative questions making the rule less clear.116  This sometimes causes the 

need for the definition of officers to be analyzed to determine the alleged officer’s actual powers.117  

The directors, officers, and principal stockholders are required to disclose their ownership interest 

within 10 days of acquisition of the security.118  Along with the initial disclosure, any change of 

ownership must also be disclosed within two days of this change.119 

Under Section 16(b), a complex issue that arises is the computation of profits.120  Generally, 

the lowest purchase price is matched against the highest sale price.121  One issue with this is that the 

“liability can exceed the actual profits realized” thus causing a disgorgement of profits in a 

transaction where an insider actually lost money.122 This practice is contrary to Section 28(a) of the 

Exchange Act because it essentially applies punitive damages in excess of actual damages.123 

b. The Development of Insider Trading in the European Union 

i. Regulation of Insider Trading 

The parity-of-information theory, is the basis for the European Union’s prohibition of insider 

trading.124  Parity-of-information theory simplifies and provides successful regulation by providing 

that any person who acquires “material non-public information concerning an issuer or a security 
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because of his professional activity, or misappropriates it, should either disclose it (when allowed) or 

abstain from trading, and that tippees aware of the material and non-public nature of the information 

received should also disclose it or abstain from trading.”125  

Market Abuse Directive of 2003 (“MAD”) defines inside information as “information of a 

precise nature that has not been made public relating, directly or indirectly, to one or more issuers or 

one or more securities.”126   MAD states information is precise if “it indicates a set of circumstances 

which exists or may reasonably be expected to come into existence, or an event that has occurred or 

may reasonably be expected to occur and is specific enough to allow a conclusion on the possible 

effects on the prices of the securities.”127 In addition, the information must be price sensitive meaning 

“if made public, it would likely have a significant effect on the price of the securities.”128  The United 

States deems information price sensitive, “if a reasonable investor would be likely to use it as a basis 

for her investment decisions.”129 

Article 2 and Article 3 in MAD provide provisions regarding specific prohibitions for persons 

in possession of inside information.130  These prohibitions include “(a) dealing in the securities to 

which the information relates using inside information; (b) disclosing inside information to third 

parties unless the disclosure is made in the normal course of employment, profession or duties; (c) 

recommending or inducing other persons, on the basis of inside information, to trade.”131  Article 4 

of MAD extends this prohibition discussed in Article 2 and Article 3 to “anyone who possesses inside 

information while that person knows, or ought to have known, that it is inside information.”132  This 

provision indicates that the European Union does not follow the fiduciary duty theory in which the 
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United States follows.133  Under European law, the tippee does not need to have received the 

information from an insider that has breached a fiduciary duty.134  Another difference between the 

United States and the European Union is the European Union requires using inside information to 

violate insider trading regulations whereas the United States considers both use and possession of the 

inside information to violate insider trading regulations.135 

ii. Equal Access to Information Theory 

European Union law provides a very broad prohibition against insiders under the equal access 

to information theory.136  As a result, specific exemptions have been implemented to allow trading 

in possession of inside information.137  The MAD allows the bidder in a takeover to trade even though 

the bidder possesses inside information concerning the target.138  In the United States, the SEC 

provided rule 14e-3 to cover the tender offers.139 

iii. The European Union’s Approach on Fair Disclosure 

Another difference between United States law and European law with regards to regulation 

of insider trading is disclosure.  The United States does not have a general duty to disclose material, 

nonpublic information (“even if, in the light of the extensive affirmative disclosure obligations, and 

the duty to correct and update previously published information, the material information that can be 

withheld from the public is quite limited”).140  In contrast, the European Union provided a default 

rule provided in Article 6 requiring prompt disclosure of inside information.141  This rule implies that 

the information is the investor’s information rather than the issuer’s.142  However, MAD does not 
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require disclosure if the recipient of the information is bound to a duty of confidentiality.143 

iv. MAD Directive and MA Regulation 

On October 20, 2011, the EU adopted a proposal regarding regulation of market abuse.144  

The Regulation will ensure regulation “keeps pace with market developments, will strengthen the 

fight against market abuse across commodity and related derivative markets, reinforce the 

investigative and sanctioning powers of regulators and reduce administrative burdens on small and 

medium-sized issuers.”145  The proposed Regulation expands the scope of European Union 

Legislation to include financial instruments.146  The financial instruments that are included are 

“financial instruments only traded on multilateral trading facilities (MTFs), other organized trading 

facilities (OTFs), and over the counter (OTC) so that trading on all platforms and of all financial 

instruments which can impact them will now be covered by market abuse legislation.”147  For insider 

trading purposes, to qualify as inside information, the information must be information that a 

reasonable investor would consider relevant when making an investment decision, as a result there 

can be an abuse of inside information before the issuer is under the obligation to disclose.  148  The 

draft Regulation provides a chance for the supervisory authority to allow a delay in publication for 

public interest concerning the public disclosure of inside information that is of systemic 

importance.149   

v. The Decision in Grand Stevens and Others v. Italy 

The Court’s holding in Grand Stevens and Others v. Italy provided a groundbreaking decision 

that might impact the structure of the Italian and European regulation of market abuse (insider trading 
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and market manipulations).150  The Grand Stevens and Others v. Italy case was initiated in 2005, 

when the controlling corporation of Fiat (a car manufacturer) and Merrill Lynch renegotiated a 

financial contract.151  The main goal of the contract was to have continued control over Fiat during 

the conversion of bonds into shares without launching a tender offer.152  The Italian Securities and 

Exchange Commission filed an action against the corporation and some managers alleging that they 

did not properly disclose the renegotiation of the contract.153   

Under the Italian regulation, the same conduct can be punished through administrative 

sanctions and criminal sanctions.154 MAD also provides Member States with the option to regulate 

administrative sanctions and criminal liability.155  The European Convention of Human Rights 

(“ECHR”) reasoned that the European judges’ determination for allowing administrative and 

criminal sanctions is that administrative sanctions are significantly criminal sanctions with regards 

to their harshness.156  However; the ECHR provides specific protections that must be granted for the 

accused.157  The ECHR attacks structures that produce both administrative and criminal sanctions for 

the same act.158  The Court provided that this approach violates double jeopardy because an individual 

is being judged twice for the same facts.159 

3. A COMPARISON OF INSIDER TRADING APPROACHES IN THE UNITED 

STATES AND THE EUROPEAN UNION 

a. The United States Recap 

The United States generally has three approaches to establish insider trading liability: (1) the 
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classical theory for primary and constructive insiders, (2) the classical theory for tippers and tippees, 

and (3) the misappropriation theory.160 First, liability for corporate insiders can be established if the 

insider is trading using material nonpublic information which would violate a fiduciary duty to the 

corporation and/or its shareholders (with which they trade).161 Traditional insiders are people such as 

corporate directors or executive.162  Constructive insiders are people such as underwriters, 

accountants, attorneys, or other individuals who have a fiduciary relationship with the issuer.163  

Secondly, if a tipper violates a fiduciary duty by disclosing information for personal gain, the tippees 

can be liable for trading when the tippee is aware of the violation.164 Finally, the misappropriation 

theory establishes liability on a person who trades on the basis of information used in violation of a 

duty of trust and confidence owned to the source of the information.165 

Under Rule 10b5-2, the SEC recognized some of the relevant relationships, such as when an 

expressed agreement exists to keep information confidential when there is a history of sharing 

confidences, and in cases of familial relationships.166  SEC v. Dorozhko broadened this rule to include 

persons who obtained nonpublic information through computer hacking.167  Rule 14e-3 includes 

another option for liability for insider trading when there is tipping and trading in connection with a 

tender offer.168  With multiple different avenues for an insider trading violation to be created, a 

complex and irregular system has made  enforcement difficult.169  However, with the use of many 

theories, most cases of insider trading are covered.170  Additionally, burdens and uncertainties are 

added to public and private enforcement because ability to show evidence of elements of violation 
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such as ‘proving the use of inside information.”171 “A core problem is that the very use of (a breach 

of) fiduciary duties as a precondition for insider liability, causes a contradiction within the Supreme 

Court’s very jurisprudence on rule 10b-5.”172 

b. The European Union Recap 

The European Union used the parity-of-information theory as a foundation for prohibiting 

insider trading.173  MAD provided a definition for inside information stating that information is inside 

information if it is nonpublic information, precise in nature, and is price sensitive.174   

In Articles 2 and 3, MAD also provided prohibition of actions a person in possession of inside 

information can take.175  Article 4 expands the prohibition to include any person in possession of 

inside information who knows or should know it is inside information.176  The European Union does 

not refer to a fiduciary duty unlike the United States.177  The European Union focuses more on equal 

access to information rather than fiduciary duty.178  Another difference between the European Union 

and the United States enforcement of insider trading is that the United States can find a violation of 

insider trading through use or possession or both whereas the European Union requires inside 

information to be used.179   

The European Union requires disclosure of inside information whereas the United States does 

not have a general duty to disclose material, nonpublic information.180  On October 20, 2011, the 

European Union adopted a Regulation that expands the scope of European Union Legislation to 

include financial instruments.181 The Regulation would allow a delay in publication for public 
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disclosure of inside information of systemic importance.182 

 The European Union saw another change when the decision in Grand Stevens and Others v. 

Italy was handed down.183  Prior to this decision, the Italian Securities and Exchange Commission 

were able to file administrative and criminal sanctions for the same conduct.184  The judges in this 

case, however, put a stop to both the filing of administrative and criminal sanctions because that 

approach violated double jeopardy.185 

c. A Comparison between the United State Approach and the European Union 

Approach 

The American prohibition on insider trading is primarily based on a fiduciary duty while the 

European approach focuses on the equal access to information.186 A significant difference between 

the American and European approach is the burden of proof.187  The American approach often 

requires there to be a breach of a fiduciary duty.188  The European approach is seen as simpler because 

it is more straightforward on who can be prosecuted.189  The European Union focuses more on an 

equal access to the market whereas the United States focuses on whether fraud has been committed.190  

Another difference between the United States and European Union’s disclosure requirement is the 

European Union reduces insider trading occurrences through the requirement of immediate 

disclosure of private information.191  Both the United States and the European Union approaches 

limit disclosure obligations by not requiring a “general duty to disclose all material information.”192  
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The European Union has regulated insider trading far more recently than the United States.193  

“It can be argued that, at least traditionally, it has been more aggressively and successfully enforced 

in the United States than in the European Union.”194 In the United States., the SEC brought 754 

actions, suspended trading securities for 309 companies, and have barred or suspended over 625 

individuals.195  In 2016, CONSOB, the Italian Securities and Exchange Commission, brought civil 

action on 6 criminal cases regarding market abuse and found 2 cases of abuse of inside information 

and 4 cases of manipulation of market information.196  The European Union has been less active in 

regulating insider trading than the United States has been as shown in the information collected from 

the SEC and CONSOB.197  Although the United States has a higher number of actions brought for 

insider trading, the European Union inflicts more severe criminal and administrative sanctions.198  

The European Union’s decision in Grand Stevens and Others v. Italy will impact the European 

Member States ability to combine criminal and administrative sanctions used to punish the same 

conduct.199 

In the United States, the SEC and criminal prosecutors handle the majority of insider trading 

cases however, private enforcement is also an option.200  Private enforcement has been generated 

through Section 16(b) of the Exchange Act which has provided a remedy for investors to sue primary 

insiders.201  Private enforcement is more restricted in the European Union than it is in the United 
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States.202  The European Union has many procedural obstacles that stand in the way of private 

enforcement such as “the absence of United States-style class actions, the “loser-pays” rule, the 

unavailability in most situations and jurisdictions of contingency fees, and the absence of effective 

discovery obligations.203  Private litigants have difficulty obtaining evidence compared to public 

agencies and prosecutors due to the lack of searching resources and power to obtain information.204  

The European Union also lacks rules and regulations such as the American short-swing profits 

prohibition.205    

 
4. CONCLUSION 

 
Although the United States has imposed numerous ways to determine and punish persons 

guilty of committing insider trading, these numerous ways have provided confusing guidelines, some 

of which have not been sorted out yet.  Both countries have gone through numerous laws, regulations, 

and guideline changes to simplify the enforcement of insider trading violations.  Both the United 

States and the European Union started with a similar theory, their end results are quite different for 

enforcing violations of insider trading.  The approaches the United States has used over the years 

seem to have provided regulation for any insider trading violation.  This is great when trying to 

prevent insider trading however, it has also caused confusion in regards of who can be guilty of 

insider trading.  The approaches the European Union has used have simplified who can be charged 

with insider trading however, it seems enforcement of the violations has not been as successful as it 

has in the United States.   
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