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AGAINST DEACCESSIONING RULES

BRIAN L. FRYE†

If we want things to stay as they are, things will have to change.1

Art museums are the aristocrats of the charitable sector, with all
the virtues and vices of the aristocracy.  In their prime, they are glori-
ous exemplars of the finest in cultural expression.  But in their dotage,
they are weak and vulnerable, constitutionally incapable of avoiding
financial ruin.  Some art museums have even gone bankrupt and dis-
solved, despite owning large collections of extremely valuable objects.

What explains this paradox?  Deaccessioning rules: professional
rules governing art museums and art museum directors that prohibit
the sale of works of art for the purpose of generating capital.  When
art museums find themselves in financial distress, deaccessioning
rules can effectively prevent them from saving themselves.  For want
of a sale, an institution is lost.

I find it tragic and tragically unnecessary.  I question the enforce-
ability, justification, and legitimacy of deaccessioning rules.  But even
if you think such rules reflect best practices for museum collection
management, they should not require the unnecessary sacrifice of a
museum.  When faced with the decision of either violating deacces-
sioning rules or dissolving a museum, directors should almost always
choose the former.

Ironically, as I was editing this article, the “deaccessioning police”
seem to have reached the same conclusion, albeit with considerable
reluctance. On April 16, 2020, in response to the coronavirus pan-
demic, the Association of Art Museum Directors announced that it
was temporarily relaxing its deaccessioning rules. Specifically, it pro-
vided that for the next two years, member museums can use deacces-
sioning proceeds for the “direct care of collections,” a “substantial
shift” from its standard policy prohibiting the use of deaccessioning

† Associate Professor of Law, University of Kentucky College of Law. I would like
to thank the University of Kentucky College of Law for supporting this research with a
summer research grant. I would also like to thank Guy Rub, Peter Karol, and the par-
ticipants in the Art Law Works in Progress Colloquium for their helpful comments on
this article. I offer special thanks to Mark S. Gold for his many helpful comments and
suggestions over the years, including on this article. Finally, I must observe that this
article was inspired primarily by Donn Zaretsky’s indefagitable criticism of deaccession-
ing rules. If I am the Deaccessioning Hall of Fame’s Scholar-in-Residence, he is surely
its Executive Director.

1. GIUSEPPE TOMASI DI LAMPEDUSA, THE LEOPARD (1958).
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proceeds for the purpose of anything other than purchasing artwork.2
Perhaps things are finally about to change, no matter how much the
AAMD and its beneficiaries want them to remain the same.3

I. THE BIRTH & UNTIMELY DEATH OF A MUSEUM &
SCHOOL

The Corcoran Gallery of Art was founded in 1869 by William Wil-
son Corcoran, an American banker, philanthropist, and art collector.
Initially, it was housed in a building located at 17th Street and Penn-
sylvania Avenue in Washington, D.C.4  In 1877, the American painter
Eliphalet Frazer Andrews began teaching art classes at the gallery.
The classes were popular, so in 1878 Corcoran donated money to cre-
ate an art school associated with the gallery, and the Corcoran School
of Art opened in 1890 in an adjacent building.

The Renwick Gallery
17th Street and Pennsylvania Avenue, Washington, D.C.

2. See Andrew Russeth, In Substantial Shift, Museum Industry Group Pushes Di-
rectors to Break the Rules to Survive, ARTNEWS (Apr. 16, 2020), https://
www.artnews.com/art-news/news/aamd-guidelines-coronavirus-1202684140/; Mark S.
Gold & Stefanie S. Jandl, Why the Association of Art Museum Directors’s Move on Deac-
cessioning Matters so Much, ART NEWSPAPER (May 18, 2020), https://
www.theartnewspaper.com/comment/why-the-aamd-s-move-on-deaccessioning-mat-
ters-so-much.

3. See Donn Zaretsky, So You Mean It’s Not so Repulsive After All?, ART LAW

BLOG (Apr. 16, 2020), http://theartlawblog.blogspot.com/; When It’s a Matter of Survival,
LetMmuseums Sell Art, BOSTON GLOBE (May 18, 2020), https://www.bostonglobe.com/
2020/05/18/opinion/when-its-matter-survival-let-museums-sell-art/.

4. This building now houses the Renwick Gallery.
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The Corcoran Gallery of Art & Corcoran College of Art + Design
New York Avenue and 17th Street, Washington, D.C.

Eventually, the gallery and art school outgrew their respective
buildings, and in 1897, they both moved into a beaux arts building
designed by Ernest Flagg at New York Avenue and 17th Street.  They
both continued to grow throughout the twentieth century.  The gallery
eventually accumulated a collection consisting of more than 17,000 ob-
jects, including works by Rembrandt Peale, Eugène Delacroix, Edgar
Degas, Thomas Gainsborough, John Singer Sargent, Claude Monet,
Pablo Picasso, Edward Hopper, Willem de Kooning, Joan Mitchell,
and many others.  The art school was accredited in the mid-1970s, and
changed its name to The Corcoran College of Art and Design in 1999.
By the end of the twentieth century, the gallery and art school had
about 140 employees, an operating budget of about $24 million, and
an endowment of about $30 million.

The twenty-first century began auspiciously for the Corcoran,
with a $30 million gift from AOL executives Robert W. Pittman and
Barry Schuler in 2001.  But it soon fell on hard times, primarily be-
cause of the mismanagement and neglect of its board of trustees.  Visi-
tors to the gallery declined by sixty percent and fundraising declined
by fifty percent.  Ten years later, the building was in disrepair, the
school was in disarray, and the endowment was depleted.  The Corco-
ran was broke and on the verge of bankruptcy.

The Corcoran’s board of trustees proposed dissolution, and in
2014, the Superior Court of the District of Columbia approved their
proposal.5  The trustees gave the Corcoran’s building, valued at about
$200 million, to George Washington University, and gave most of its

5. Trs. of the Corcoran Gallery v. District of Columbia, No. 2014 CA 003745 B,
2014 WL 5080058 (D.C. Super. Ct. Aug. 18, 2014).
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art collection, valued at about $2 billion, to the National Gallery of
Art.  The art school became the Corcoran School of the Arts and De-
sign in George Washington University’s Columbian College of Arts
and Sciences.  In addition, the art collection expanded the National
Gallery’s already substantial holdings.

The trustees could easily have saved the Corcoran by selling a few
works of art.  The museum’s collection focused on 19th century Ameri-
can painting.  Surely, it could have sold a selection of works from other
places or periods, without seriously compromising the quality of its
collection.  So, why did the trustees choose to dissolve an iconic and
venerable institution? Because the court held that deaccessioning
rules prohibited the museum from selling art for the purpose of rais-
ing money.  Or rather, the court accepted the trustees’ contention that
they could not sell any of the art.  But was it right?  I think not.

Yes, various deaccessioning rules prohibit art museums from sell-
ing artworks for the purpose of raising capital, but deaccessioning
rules are just private rules promulgated by professional organiza-
tions—they do not have the force of law.  While those organizations
strongly disapprove of deaccessioning for the purpose of raising capi-
tal and consequently sanction museums that violate their rules, no
legal restriction prevents a museum from selling works for any reason
consistent with the museum’s purpose.  Surely, saving a museum is
consistent with its purpose?

Moreover, the trustees of a charity have a fiduciary duty to the
charity that must trump any professional rules.  The duty of loyalty
compels them to be loyal to the charity above all else, and the duty of
care compels them to make decisions in the best interests of the char-
ity to the best of their ability.  It is hard to see how dissolving the
charity could be in its best interests, when the means of preserving it
clearly existed.

If selling some art could have saved the Corcoran, the trustees
could and should have sold some art—criticism be damned.  Indeed, I
believe the trustees would have a fiduciary duty to sell some art, irre-
spective of deaccessioning rules prohibiting it.  The Corcoran would
have been sanctioned, but punishment is preferable to dissolution.

Instead, the Corcoran’s trustees ignored their fiduciary duties,
with the inexplicable blessing of the court, and simply walked away.  I
find it disturbing that they largely avoided responsibility for their
mismanagement of the Corcoran, rather than doing the hard and em-
barrassing work of rebuilding it. Furthermore, I object to their invoca-
tion of deaccessioning rules in order to pretend their hands were tied.
Adherence to deaccessioning rules in the face of dissolution is not
principle, but cowardice.
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II. A POTTED HISTORY OF DEACCESSIONING

“Accessioning” is the process of adding an item to a museum’s col-
lection, and “deaccessioning” is the process of removing an item from
the collection.  As long as museums have existed, they have acces-
sioned and deaccessioned items from their collections.  Indeed, the
practices go hand-in-hand.  Museums build their collections by acces-
sioning items, but they inevitably must also deaccession items for
many different reasons.  For example, museums may deaccession
items because they are damaged, destroyed, lost, redundant, irrele-
vant, or uninteresting.  Museums necessarily have limited storage and
display space.  Accessioning an item may prevent a museum from ac-
cessioning an different item, and deaccessioning an item may enable a
museum to accession a new item.

Until quite recently, deaccessioning was unremarkable and un-
controversial.  Museums deaccessioned items at the discretion of cura-
tors overseen by directors or trustees.  When curators deemed certain
items superfluous or undesirable, they designated those items for
deaccessioning and usually encountered little objection.  Curators
were assumed to have the best interests of the museum in mind, and
their decisions received considerable deference.

Diego Rodrı́guez de Silva y Velázquez,
Portrait of Juan de Pareja (c. 1650).
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A. THE METROPOLITAN MUSEUM OF ART

Everything changed in 1970, when the Metropolitan Museum of
Art purchased Diego Rodrı́guez de Silva y Velázquez’s painting Por-
trait of Juan de Pareja (c. 1650) for about $5.5 million, a new record
price for a single work of art.6  Initially, the purchase was lauded as a
triumph, albeit with some reservations about the extraordinary price.
As the New York Times observed:

It is virtually impossible to think of the Metropolitan Mu-
seum’s new Velázquez without thinking of its price tag.  This
is a shame because the association deforms great work of
art. . . . All secondary considerations aside, the Metropolitan’s
acquisition of this superb painting enhances the quality of its
great collection and permanently enriches the life of the city.7

This praise was muted when John Canaday accused the Metropol-
itan Museum and other museums of selling canonical works of modern
art on the sly.8  And it ended when the New York Times revealed that
the Metropolitan Museum had financed the Velázquez purchase by
quietly selling works from a collection of modern art bequeathed to the
museum by the late Adelaide Milton de Groot.9  In total, the Metropol-
itan Museum sold fifty paintings from the de Groot collection and used
the proceeds to purchase several works, including the Velázquez.

Attorney General Louis J. Lefkowitz immediately launched an in-
vestigation of the Metropolitan Museum and its director, Thomas P.F.
Hoving.10  Ultimately, Lefkowitz found no mismanagement or impro-
priety.  While the de Groot bequest asked the Metropolitan Museum
not to sell any of the donated works and to give any unwanted works
to other museums, the bequest included the phrase “without limiting
in any way the absolute nature of this bequest,” which made the re-

6. Velázquez (1599-1660) was a Spanish painter in the court of King Philip IV.
He is considered one of the most important painters of the Spanish Golden Age, and his
work inspired many realist and impressionist painters. Portrait of Juan de Pareja is
one of Velázquez’s best-known paintings.  It depicts Juan de Pareja, who was Veláz-
quez’s slave and assistant.  It is the earliest known portrait of a Spanish man of African
descent.  Pareja was born into slavery and inherited by Velázquez.  In about 1631,
Pareja became an assistant in Velázquez’s studio.  In 1650, Velázquez signed a contract
of manumission that freed Pareja in 1654.  When Velázquez died in 1660, Pareja be-
came an assistant to the painter Juan del Mazo, as well as a notable painter in his own
right.  The Metropolitan Museum paid $5,592,000 for Portrait of Juan de Pareja.  Law-
rence Van Gelder, 1971-73 Deals Studied: Metropolitan Museum Will Ease Its Secrecy
on Removal, N.Y. TIMES, June 27, 1973, at 1.

7. The Velazquez, N.Y. TIMES, May 18, 1971, at 38.
8. John Canaday, Very Quiet and Very Dangerous, N.Y. TIMES, Feb. 27, 1972, at

D21.
9. John L. Hess, Metropolitan Listing Discloses Sale of Five More Major Paint-

ings, N.Y. TIMES, Jan. 25, 1973, at 1.
10. John L. Hess, Lefkowitz Opens Inquiry into Art Sales by the Met, N.Y. TIMES,

Jan. 26, 1973, at 1.
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quest unenforceable.11  However, the Metropolitan Museum agreed to
provide more public disclosure and accountability in relation to future
deaccessioning.12

The investigation of the Metropolitan Museum was the beginning
of a new era in deaccessioning.13  While many museums resisted ex-
ternal oversight of their deaccessioning practices, public and private
pressure soon forced them to change their tune.  The art market was
booming, desirable works were rapidly increasing in value, and donors
wanted to ensure that museums did not simply flip donated collections
for a profit.  In addition, some observers alleged that museums, in-
cluding the Metropolitan Museum, were selling deaccessioned works
to insiders for less than their market value.

B. THE MUSEUM OF THE AMERICAN INDIAN

The scandal at the Metropolitan Museum was only the beginning.
In 1974, Lefkowitz launched an investigation of the Museum of the
American Indian based on allegations of mismanagement and self-
dealing levied by board member Edmund Carpenter.14  Among other
things, Carpenter alleged that the museum had improperly deacces-
sioned objects and sold them to private dealers or board members at
below-market prices.  Ultimately, Lefkowitz filed an action against
Frederick J. Dockstader, the director of the museum, and the mu-
seum’s board of directors, requesting their removal.15  The court
agreed, and placed the museum in receivership for a period of time.

While the deaccessioning scandals of the 1970s largely reflected
lax governance standards and attendant self-dealing, later deacces-
sioning disputes reflected more fundamental disagreements about
whether museums in financial distress can and should deaccession in
order to improve the financial health of the institution.  Obviously, the
tenor of the debate had changed.  No longer was the dispute over the
appropriateness of particular deaccessioning decisions.  Rather, objec-
tors disputed the legitimacy of deaccessioning itself, and the right of a
museum to dispose of the objects in its collection in the way it saw fit.

11. THOMAS HOVING, MAKING THE MUMMIES DANCE: INSIDE THE METROPOLITAN MU-

SEUM OF ART 291 (1993).
12. Van Gelder, supra note 6, at 1.
13. David R. Gabor, Deaccessioning Fine Art Works: A Proposal for Heightened

Scrutiny, 36 UCLA L. REV. 1005, 1006 (1989).
14. Fred Ferretti, State Investigates American Indian Museum, N.Y. TIMES, Oct. 3,

1974, at 1.
15. C. Gerald Fraser, Court Acts on Indian Museum, N.Y. TIMES, June 28, 1975, at

29.
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III. THE CREATION OF DEACCESSIONING RULES

Many different organizations represent various kinds of museums
and museum professionals, and many of those organizations have
adopted deaccessioning rules.  The primary deaccessioning rules af-
fecting art museums are the rules adopted by the American Alliance of
Museums (“AAM”) and the Association of Art Museum Directors
(“AAMD”).

A. THE AAM DEACCESSIONING RULES

The AAM is a charitable organization that represents American
museums.  It was founded in 1906 as the American Association of Mu-
seums, incorporated in the District of Columbia in 1920, and recog-
nized as a charitable organization by the IRS in 1937.16  It currently
has more than 35,000 members, including museums, individuals,
charitable organizations, and businesses.  The AAM represents a wide
range of different kinds of museums, museum professionals, and
others.  However, art museums and art museum professionals have a
strong voice in the AAM.

The AAM Code of Ethics for Museums adopts a set of ethical rules
for AAM members, including a set of deaccessioning rules.  The AAM
Code recognizes that “[a]cting ethically is different from acting law-
fully,” and defines “acting ethically” as “adopting behaviors that, if
universally accepted, would lead to the best possible outcomes for the
largest possible number of people.”17  The AAM describes the AAM
Code as a “formal statement of the ethical principles museums and
museum professionals are expected to observe,” that “should be incor-
porated into each museum’s own institutional code of ethics.”18

The AAM Code explicitly acknowledges that the ethical standards
it describes exceed the legal obligations of its members:

Museums and those responsible for them must do more than
avoid legal liability, they must take affirmative steps to
maintain their integrity so as to warrant public confidence.
They must act not only legally but also ethically.  This Code
of Ethics for Museums, therefore, outlines ethical standards
that frequently exceed legal minimums.19

16. The legal name of the AAM is still the American Association of Museums.
17. Ethics, Standards, and Professional Practices: Ethics, AM. ALL. OF MUSEUMS,

http://www.aam-us.org/resources/ethics-standards-and-best-practices/ethics (last vis-
ited Mar. 27, 2020).

18. What Are Ethics?, AM. ALL. OF MUSEUMS, http://ww2.aam-us.org/resources/eth
ics-standards-and-best-practices/ethics (last visited Mar. 27, 2020).

19. AAM Code of Ethics for Museums, AM. ALL. OF MUSEUMS, http://www.aam-
us.org/resources/ethics-standards-and-best-practices/code-of-ethics (last visited Apr. 19,
2020).
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Among other things, the AAM Code establishes deaccessioning
rules, which provide that AAM member museums may deaccession
items only for the purposes of acquisition and “direct care of collec-
tions.”  It claims that museums “are organized as public trusts, hold-
ing their collections and information as a benefit for those they were
established to serve,” and that “[m]useum governance in its various
forms is a public trust responsible for the institution’s service to soci-
ety.”20  Accordingly, “governing authority ensures that . . . the mu-
seum’s collections . . . are protected, maintained and developed in
support of the museum’s mission.”21

The AAM Code also observes that the “stewardship of collections
entails the highest public trust and carries with it the presumption of
rightful ownership, permanence, care, documentation, accessibility
and responsible disposal.”22  Accordingly, the museum ensures that:

[D]isposal of collections through sale, trade or research activi-
ties is solely for the advancement of the museum’s mission.
Proceeds from the sale of nonliving collections are to be used
consistent with the established standards of the museum’s
discipline, but in no event shall they be used for anything
other than acquisition or direct care of collections.23

The AAM Curators Committee has adopted “A Code of Ethics for
Curators,” which expresses similar principles:

Curators periodically review collection objects to assess the
continued relevance of each object to the museum’s mission.
They refine the collection through judicious disposal of ob-
jects in accordance with the deaccession policy of their
institution.

Deaccessioning is undertaken solely for the advancement of
the museum’s mission.  Curators offer professional guidance
and expertise to their museum’s board of trustees or other
governing authority to ensure that the museum does not suf-
fer in any way as a result of the deaccessioning process.
Deaccessioned objects are preferably offered for transfer to
another cultural institution or for sale at a well-publicized
public auction.  Proceeds from the sale of collections may not
be used for anything other than acquisition or direct care of
collections.  Any other use may create the appearance that
the collection, which is held in public trust, is being sold to
finance the operations of the museum.

20. AM. ALL. OF MUSEUMS, supra note 18.
21. Id.
22. Id.
23. Id.
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In some cases, deaccessioned objects may be destroyed if the
objects have deteriorated to the point that their research, in-
terpretive, historical, or other value is compromised beyond
reclamation; if they are slated for deaccessioning and no
other repositories wish to acquire them; or if they contain tox-
ins or other volatile components that place patrons, staff, or
other collection objects at risk.24

B. THE AAMD DEACCESSIONING RULES

The AAMD is a charitable organization that represents the direc-
tors of American art museums.  It was founded in 1916 by the direc-
tors of twelve United States art museums and  incorporated in the
District of Columbia in 1969.  It currently has 242 members, limited to
the directors of art museums located in the United States, Canada,
and Mexico.  The AAMD defines an “art museum” as “a legally organ-
ized, not-for-profit institution or component of a not-for-profit institu-
tion or government entity with a mission to study, care for, interpret,
and exhibit works of art.”25  AAMD defines a “director” as the “officer
who has ultimate responsibility for the works of art owned by or lent
to the museum, including jurisdiction over their acquisition, exhibi-
tion, preservation, study, and interpretation.”26  Accordingly, only one
“director” may represent each “art museum.”27

The AAMD retains considerable discretion in determining who
qualifies for membership. An “art museum” must satisfy eligibility re-
quirements established by the AAMD Trustees, which include pur-
pose, size, and standards of operation, among other things.  A
“director” must also satisfy eligibility requirements, which include
museum experience, demonstrated ability, and adherence to the Code
of Ethics of the Association, among other things.28

The AAMD Code of Ethics provides a set of ethical rules for
AAMD members, including deaccessioning rules.  Under the AAMD
Code, “AAMD’s members hold their collections in public trust,” and
may deaccession works of art only for the purpose of acquisition.29 The
AAMD Code also provides for sanctions: “AAMD members who violate

24. AM. ALL. OF MUSEUMS CURATORS COMM., A CODE OF ETHICS FOR CURATORS 6
(2009), https://www.aam-us.org/wp-content/uploads/2018/01/curcomethics.pdf.

25. Membership, ASS’N OF ART MUSEUM DIR., at https://www.aamd.org/about/mem
bership (last accessed Mar. 27, 2020).

26. Id.
27. Id.
28. Id.
29. Code of Ethics, ASS’N OF ART MUSEUM DIR., https://www.aamd.org/about/code-

of-ethics (last visited Mar. 27, 2020) (amended most recently in 2011) (“A museum direc-
tor shall not dispose of accessioned works of art in order to provide funds for purposes
other than acquisitions of works of art for the collection.”).
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this code of ethics will be subject to discipline by reprimand, suspen-
sion, or expulsion from the Association.  Infractions by any art mu-
seum may expose that institution to sanctions, such as suspension of
loans and shared exhibitions by AAMD members.”30

The AAMD Code incorporates portions of the AAMD Professional
Practices in Art Museums, which provides additional commentary on
the AAMD deaccessioning rules:

Funds received from the disposal of a deaccessioned work
shall not be used for operations or capital expenses.  Such
funds, including any earnings and appreciation thereon, may
be used only for the acquisition of works of art in a manner
consistent with the museum’s policy on the use of restricted
acquisition funds.  In order to account properly for their use,
the AAMD recommends that such funds, including any earn-
ings and appreciation, be tracked separately from other ac-
quisition funds.31

The AAMD has also adopted the AAMD Policy on Deaccessioning,
which explains its deaccessioning rules in greater detail.32  The
AAMD Policy explicitly permits deaccessioning:

Deaccessioning is a legitimate part of the formation and care
of collections and, if practiced, should be done in order to re-
fine and improve the quality and appropriateness of the col-
lections, the better to serve the museum’s mission.33

However, it prohibits the use of the proceeds of deaccessioning for any
purpose other than acquisition, specifically prohibiting the use of
those proceeds to cover operating or capital expenses.34

The AAMD Policy explicitly provides that member museums may
deaccession works that are:

• Poor quality
• Duplicative
• Stolen or illegally imported
• Inauthentic, misattributed, or forged
• Damaged
• Outside the scope of the collection
• Sold to “refine and improve” the collection

30. Id.
31. ASS’N OF ART MUSEUM DIRS., PROFESSIONAL PRACTICES IN ART MUSEUMS 9

(2011), https://aamd.org/sites/default/files/document/2011ProfessionalPracitiesinArt
Museums.pdf.

32. ASS’N OF ART MUSEUM DIRS., AAMD POLICY ON DEACCESSIONING (2015), https://
aamd.org/sites/default/files/document/AAMD%20Policy%20on%20Deaccessioning%20
website_0.pdf. See also ASS’N OF ART MUSEUM DIRS., ART MUSEUMS AND THE PRACTICE

OF DEACCESSIONING (2011), https://www.aamd.org/sites/default/files/document/Position
PaperDeaccessioning%2011.07.pdf.

33. AAMD POLICY ON DEACCESSIONING, supra note 33.
34. Id.
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• Impossible for the museum to properly store or display
While the AAMD Policy recognizes that these reasons for deaccession-
ing works are non-exclusive, it refers to them as the “primary” rea-
sons, suggesting that other reasons are disfavored.35

The AAMD Policy also imposes a set of procedural limits on deac-
cessioning, providing that the “process of deaccessioning and disposal”
of a work “must be initiated by the appropriate professional staff,”
who must present a proposal to the museum director for review.  If the
director concludes that deaccessioning is appropriate, then the direc-
tor should present the proposal to the museum’s governing body which
must make the final decision.  The AAMD Policy specifically requires
the director to rely on “authoritative expertise” when making deacces-
sioning decisions, permits the director to consider “third-party review
and appraisal” of particularly valuable works, and recognizes that
“special considerations” may apply to the work of living artists.  The
AAMD Policy also prohibits anyone associated with the museum from
acquiring deaccessioned works, unless they are already a co-owner of
the work.36  Additionally, the AAMD Policy provides that museums
should notify donors, their heirs, and living artists of any planned
deaccessioning.37

The AAMD Policy requires the AAMD to impose sanctions on any
member museum that deaccessions a work of art in violation of the
Policy, which may include censure, suspension, or expulsion, as deter-
mined by the Board of Trustees of the AAMD.  However, the AAMD
Policy requires the Board to provide accused member museums the
right to be heard, and that if the Board decides to sanction a museum
for deaccessioning a work of art, it must also explain how the violation
can be cured and the sanction reversed.

Among other things, the AAMD Policy provides that member mu-
seums must not treat their collections as financial assets, even for ac-
counting purposes: “Member museums should not capitalize or
collateralize collections or recognize as revenue the value of donated
works.”38 Specifically, the policy observes that a Financial Accounting
Standards Board (“FASB”) Statement provides:

[C]ontributions of works of art, historical treasures, and simi-
lar assets need not be recognized as revenue or capitalized if
the donated items are added to collections that are (a) held
for public exhibition, education, or research in furtherance of
public service; (b) protected, kept unencumbered, cared for
and preserved; and (c) subject to an organizational policy that

35. Id.
36. Id.
37. AAMD POLICY ON DEACCESSIONING, supra note 33.
38. Id.
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requires the proceeds from sales of collection items to be used
to acquire other items for the collection.39

Apparently, the AAM and AAMD at least initially adopted their deac-
cessioning rules as part of an agreement with FASB, intended to per-
mit museums not to include the value of their collections in their
financial statements.40 FASB accepted the AAM and AAMD position
that if museums could not deaccession for the purpose of generating
revenue, then their collections were not assets that needed to be
included.

IV. JUSTIFYING DEACCESSIONING RULES

Opponents of deaccessioning offer several different justifications
for deaccessioning rules, some formal and some practical.  As a formal
matter, some states have enacted deaccessioning statutes that limit
the ability of art museums to deaccession works from their collections.
But most opponents claim that the “public trust” doctrine also limits
deaccessioning, and that deaccessioning is “unethical.”  As a practical
matter, opponents argue that deaccessioning discourages donations of
artwork to museums and creates bad incentives for museum trustees.

I find none of these arguments compelling.  State laws limiting
deaccessioning simply codify the Association of American Museum Di-
rectors (“AAMD”) Policy.  The public trust doctrine simply does not
and should not affect deaccessioning, and in any case, the American
Alliance of Museums (“AAM”) and AAMD deaccessioning rules are in-
consistent with the public trust doctrine.  While deaccessioning may
discourage donations of artwork, there is no reason to believe deacces-
sioning for the purpose of generating capital discourages donations
more than deaccessioning for the purpose of collection management.
Furthermore, it is unclear how preventing trustees from deaccession-
ing works in order to save a museum provides an incentive for them to
mismanage the museum.  In other words, opponents of deaccessioning
have failed to articulate any coherent arguments in support of deac-
cessioning rules.

A. DEACCESSIONING LAWS

At least in some cases, state law may regulate deaccessioning.
For example, in 2011, the New York State Education Department
Board of Regents adopted deaccessioning rules governing the New

39. Id. (referencing FASB Statement No. 116 (1993)).
40. See, e.g., Letter from Lori Fogarty, President, AAMD Board of Trustees, and

Laura L. Lott, President and CEO, American Alliance of Museums, to Elizabeth Mc-
Graw, President of the Board of Directors, Berkshire Museums (Aug. 23, 2017).
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York museums it regulates.41  The New York Regents’s rule is
modeled on the AAM Rules and AAMD Policy, and specifically prohib-
its deaccessioning for the purpose of generating revenue.42

The New York Regents’s rule is probably a valid exercise of state
authority, because it only regulates certain New York nonprofit corpo-
rations.  The rule reduces the value of assets in museum collections,
which is arguably a Fifth Amendment taking.43  However, it is hard to
imagine any court finding a Fifth Amendment violation, and even
harder to imagine a museum challenging the rule.

In any case, such laws are both valid and foolish.  Apparently, the
New York Board of Regents simply codified the AAMD Policy, without
considering its justification or consequences.  If the AAMD Policy is
unjustified, so is the New York Regents’s rule.

B. THE PUBLIC TRUST

Opponents of deaccessioning typically argue that museums can-
not deaccession artworks, because they hold those works in the “public
trust.”  The AAM and AAMD deaccessioning rules explicitly claim
that museums cannot deaccession works for the purpose of generating
revenue, because they hold their collections in the “public trust.”  The
fiercest critics of deaccessioning inevitably characterize it as a be-
trayal of the public trust.

But the “public trust” is a legal doctrine with a specific meaning
and application that is irrelevant to artworks.  No court has ever ap-
plied the public trust doctrine to artwork.  Indeed, personal property
like artwork falls entirely outside the scope of the purpose of the pub-
lic trust doctrine.  Nor is the public trust doctrine consistent with the
actual practices of museums.  Applying the public trust doctrine would
prohibit most or all deaccessioning, including deaccessioning permit-
ted by the AAM and AAMD.

1. The Public Trust Doctrine

The “public trust doctrine” is a judicial gloss on the ancient public
law principle of the “public trust,” which provides that the state must

41. N.Y. COMP. CODES R. & REGS. tit. 8, § 3.27 (2020). This rule only applies to New
York museums chartered by the New York Board of Regents, and does not apply to
museums chartered by the State of New York.

42. Id. § 3.27(c)(6)(vii) (stating that “[i]n no event shall proceeds derived from the
deaccessioning of any property from the collection be used for operating expenses or for
any purposes other than the acquisition, preservation, conservation or direct care of
collections”).

43. Cf. Gregory Dolin & Irina D. Manta, Taking Patents, 73 WASH. & LEE L. REV.
719 (2016) (arguing that the America Invents Act was a Fifth Amendment taking be-
cause it reduced the value of patents).
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hold certain natural resources in trust for the people.44  The concept of
the “public trust” was first explicitly articulated in the Institutes of
Justinian, which held that “by natural law, these things are common
property of all: air, running water, the sea, and with it the shores of
the sea.”45  The civil law typically incorporated the Roman concept of
the public trust.  For example, 11th century French law held that “the
public highways and byways, running water and springs, meadows,
pastures, forests, heaths and rocks are not to be held by lords, nor are
they to be maintained in any other way than that their people may
always be able to use them.”46  Bracton introduced the concept of the
public trust into the common law in the 13th century, stating that the
seashore was “common to all” and inalienable by the government.47

As a legal doctrine, the medieval concept of the “public trust” was
largely aspirational, and enforced almost entirely in the breach.  The
state routinely conveyed rights in natural resources to private parties,
and invoked the “public trust” only when it wished to reclaim them.
In other words, “public trust” resources ultimately belonged to the
state, not to the people.

United States courts adopted the historical concept of the “public
trust” as a principle of constitutional law.  In Gibbons v. Ogden,48 the
United States Supreme Court held that the states could not restrict
the use of navigable waterways.49  The Supreme Court further held in
Martin v. Lessee of Waddell50 that the states owned the beds of navi-
gable waterways in their sovereign capacity.51  It was not until Illi-
nois Central Railroad v. Illinois52 that the Supreme Court effectively
recognized the public trust doctrine as a constitutional principle
preventing states from alienating natural resources held in the public
trust.53  Of course, the Supreme Court never actually used the term

44. See generally Joseph L. Sax, The Public Trust Doctrine in Natural Resource
Law: Effective Judicial Intervention, 68 MICH. L. REV. 471 (1970); Richard J. Lazarus,
Changing Conceptions of Property and Sovereignty in Natural Resources: Questioning
the Public Trust Doctrine, 71 IOWA L. REV. 631, 635 (1986); Allison Anna Tait, Publicity
Rules for Public Trusts, 33 CARDOZO ARTS & ENT. L.J. 421 (2015). See also Jennifer
Anglim Kreder, The “Public Trust”, 18 U. PA. J. CONST. L. 1425 (2016) (exploring the
historical meaning of the phrase “the public Trust” in Article VI, cl. 3 of the United
States Constitution).

45. J. INST. 2.1.1.
46. See JOSEPH L. SAX, DEFENDING THE ENVIRONMENT: A STRATEGY FOR CITIZEN

ACTION 189 (1971) (quoting M. BLOCH, FRENCH RURAL HISTORY 183 (1966)) (edited for
clarity).

47. HENRY OF BRACTON, ON THE LAWS AND CUSTOMS OF ENGLAND (c. 1260).
48. 22 U.S. 1 (1824).
49. Gibbons v. Ogden, 22 U.S. 1 (1824).
50. 41 U.S. 367 (1842).
51. Martin v. Lessee of Waddell, 41 U.S. 367 (1842).
52. 146 U.S. 387 (1892).
53. Ill. Cent. R. Co. v. Illinois, 146 U.S. 387 (1892).
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“public trust,” and later claimed to have relied on Illinois law.54  Ac-
cording to the Court, while the states hold title to navigable water-
ways, it is a title “held in trust for the people of the state,” which
cannot be alienated.55

The Supreme Court’s Illinois Central opinion was the lodestar for
the creation of the modern “public trust doctrine.”  State courts relied
on it to justify reviewing and rejecting legislative attempts to alienate
public property, especially navigable waterways, but also including
wildlife and public infrastructure.56  Nevertheless, the “public trust
doctrine” long remained a stepchild of constitutional law, invoked
when convenient, but otherwise ignored.

Then, in 1970, Joseph Sax published a law review article in which
he argued that courts could use the public trust doctrine to protect the
environment by invalidating the alienation of natural resources.57

Many courts found Sax’s thesis compelling, and began using it to en-
able both private parties and state governments to prevent the abuse
of natural resources—especially water resources, but also including
marine life, beaches, parklands, and historic sites.58  However, courts
have resisted the application of the public trust doctrine to anything
other than natural resources, and have never applied it to personal
property or artwork.59

2. Art Museums & the Public Trust

The deaccessioning police typically argue that museums cannot
sell artworks for the purpose of generating revenue, because they hold
artwork in the public trust.  This argument fails not only because the
public trust doctrine does not and should not apply to artworks, but
also because almost any deaccessioning would be inconsistent with the
public trust doctrine.

The public trust doctrine provides that the government holds cer-
tain kinds of natural resources in trust for the public, and therefore,
cannot sell those resources to private parties.  None of that is relevant
to deaccessioning.  Art museums are typically private charitable cor-
porations, not government entities, so the public trust doctrine simply
does not apply to them.60  Art museums own artworks, which are per-

54. Ill. Cent. R. Co., 146 U.S. 387. But see Appleby v. City of New York, 271 U.S.
364, 395 (1926).

55. Ill. Cent. R. Co., 146 U.S. at 452.
56. See Geer v. Connecticut, 161 U.S. 519 (1896).
57. Sax, supra note 45.
58. See Lazarus, supra note 42, at 649.
59. See Kreder, supra note 45. See generally Lazarus, supra note 45; Tait, supra

note 4.
60. Some charitable art museums are organized as charitable trusts or charitable

unincorporated associations, and some private art museums are also organized as busi-
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sonal property—not public resources subject to the public trust doc-
trine, and private parties routinely own artworks.  Indeed, artists use
dealers to sell artworks to collectors, and we call it the “art market.”

Still, the deaccessioning police insist that art museums own
artworks in the public trust.  They are just wrong.  No court has ever
applied the public trust doctrine to an art museum; no court has ever
found that an art museum owned a work in the public trust; and, no
court has ever held that the sale of an artwork violated the public
trust.  No wonder there is no basis in the law for any of these claims.

Moreover, the AAM and AAMD deaccessioning rules are inconsis-
tent with the public trust doctrine, because they allow museums to
sell artworks for some purposes.  Under the AAM and AAMD deacces-
sioning rules, art museums cannot deaccession artworks from their
collections for the purpose of covering operating expenses or raising
capital, but they can deaccession artwork for the purpose of acquiring
different artwork.

This is fundamentally incompatible with the public trust doctrine,
which is an absolute rule.  If the government owns an asset in the
public trust, it cannot sell that asset for any reason.  Likewise, if mu-
seums owned artworks in the public trust, they could not sell those
artworks for any purpose.  But museums routinely deaccession
artworks, with the blessing—or at least tolerance—of the deaccession-
ing police.  Either museums hold artwork in the public trust, or they
do not.  If museums can deaccession artworks for any reason, then
they do not own those artworks in the public trust.

Of course, when the deaccessioning police invoke the public trust,
they aren’t really referring to the public trust doctrine at all. Instead,
they are relying on the belief that culturally significant works of au-
thorship “belong” to everyone, not just the owner of the physical copy
of the work in question.

In a limited sense, they are right. After all, the concept of the
“public domain” provides that when the copyright term of a work of
authorship ends, the work is available for anyone to use in any way
they like.61

But in the relevant sense, they are wrong. While intangible works
of authorship inevitably fall into the public domain, particular copies
of works of authorship do not, even if they are “unique copies.”

Many people find this confusing, because they find it difficult to
distinguish intangible works of authorship from their physical copies.
I find their confusion forgivable, as the distinction is metaphysically

ness corporations, limited liability companies, partnerships, or sole proprietorships.  A
small minority of art museums are owned by government entitles.

61. Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23 (2003).
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fraught. After all, what’s the difference between the work of author-
ship fixed in a painting and the painting itself? A reproduction of the
work is always only a reproduction of the painting.62 If the public has
an interest in the work, why doesn’t the public have an interest in the
painting?

This intuition provided the basis for Sax’s later argument that
courts should extend the public trust doctrine to “cultural
treasures.”63 Specifically, he argued that a version of the public trust
doctrine should limit the property rights of anyone who owns a cul-
tural treasure, and encourages courts to view them as a “fortunate, if
provisional, trustee, having no rights to deprive others who value the
objects as much as they do themselves.”64 In other words, the law
should limit what the owner of a cultural treasure can do with it.
Maybe the law could even prevent the owner of a cultural treasure
from selling it. Except, of course, for the purpose of purchasing a dif-
ferent cultural treasure. We wouldn’t want to go too far, after all.

For better or worse, Sax’s second foray into the public trust was
considerably less successful than his first. No court has adopted his
proposal and extended the public trust doctrine to works of art. And
more to the point, no court has held that the public trust doctrine can
or should prohibit art museums from deaccessioning works of art for
the purpose of generating revenue.

It is all rather unsurprising. Sax argues that people shouldn’t de-
stroy or prevent access to important works of authorship. But we don’t
need the public trust doctrine to accomplish that goal, and more im-
portantly, it has nothing to do with deaccessioning rules. When a mu-
seum deaccessions a work of art, the object simply passes to a new
owner. If the work is in the public domain, it remains in the public
domain. Anyone can use the work in any way they like. The only thing
that changes is the ownership of the physical object. And if the public
wants to own that physical object, it can just buy it.

So, why shouldn’t the public trust doctrine apply to works of art?
Because even the people making the argument don’t really mean it. If
they really thought museums owned works of art in the public trust,
they would object to museums selling works of art, ever. But they
don’t. They just object to museums selling works of art for the wrong
reasons. That is not an objection that sounds in the public trust. It is
an objection that sounds in personal preference.

62. See, e.g., WALTER BENJAMIN, THE WORK OF ART IN THE AGE OF MECHANICAL

REPRODUCTION (1935).
63. JOSEPH L. SAX, PLAYING DARTS WITH A REMBRANDT: PUBLIC AND PRIVATE

RIGHTS IN CULTURAL TREASURES (2001).
64. Id.
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C. CHARITABLE PURPOSES & FIDUCIARY DUTIES

More sophisticated critics of deaccessioning artworks for the pur-
pose of generating revenue ground their objections in the charitable
purposes of art museums and the fiduciary duties of museum directors
and trustees.  In a nutshell, they argue that museums should not sell
artworks for the purpose of generating revenue, because it is inconsis-
tent with the charitable purpose of an art museum.  They observe that
directors and trustees have fiduciary duties to provide careful stew-
ardship of the museum and maintain fealty to its charitable purpose
that are inconsistent with selling artworks for revenue.  These critics
further claim that allowing museums to sell artwork for revenue
would create undesirable incentives for directors and trustees by ena-
bling them to avoid culpability for mismanagement.

While I find these objections considerably more compelling, I am
not convinced that they should preclude museums from selling
artworks for revenue, when there is no other choice.  I agree that mu-
seums should avoid selling artworks for revenue, and I agree that di-
rectors and trustees have a fiduciary duty to ensure that museums are
never required to sell artworks for revenue.  Nevertheless, I believe
directors and trustees also have a fiduciary duty to sell artworks for
revenue, if it is necessary in order to preserve the museum.  After all,
their fiduciary duty runs to the organization, not the artwork.  Al-
lowing directors and trustees to sidestep the embarrassing decision to
sell and preserve the organization does nothing to hold them account-
able; moreover, in any case, why should the organization suffer disso-
lution in order to punish their fecklessness?

1. Charitable Organizations

The overwhelming majority of museums are organized as charita-
ble corporations or charitable trusts.  Accordingly, they are created
under a state nonprofit corporation law or trust law and request recog-
nition as charitable organizations exempt from taxation under Section
501(c)(3) of the Internal Revenue Code.  They are governed by a board
of directors or trustees, subject to the charitable purpose of the organi-
zation and the nondistribution constraint.  In addition, they are regu-
lated by the state attorney general and IRS.

2. The Fiduciary Duties of Directors and Trustees

The directors and trustees of a museum organized as a charitable
corporation or trust have certain fiduciary duties to the organization
that may affect their decisions about deaccessioning.  Specifically,
they have duties of loyalty, care, and obedience.
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a. The Duty of Loyalty

The duty of loyalty provides that directors and trustees must
make decisions that benefit the museum rather than themselves.
Under the duty of loyalty, self-dealing is obviously prohibited, so di-
rectors and trustees generally cannot sell artworks to themselves or
their friends, but they can certainly decide to sell artwork in order to
benefit the organization so long as they do not personally benefit.

Indeed, the duty of loyalty arguably obliges directors and trustees
to sell artwork for the purpose of generating revenue if the organiza-
tion needs the revenue in order to survive.  Violating deaccessioning
rules by selling artworks for revenue may embarrass directors and
trustees.  It may also negatively impact their own financial interests if
they participate in the art market.  However, the duty of loyalty
obliges directors and trustees to act in the interests of the organiza-
tion, even when it is inconsistent with their own.

Specifically, the duty of loyalty obliges directors and trustees to
ignore deaccessioning rules if those rules are inconsistent with the in-
terests of the organization.  Directors and trustees have a fiduciary
duty of loyalty to the organization they represent, not the AAM and
AAMD.  Accordingly, they must act in the best interests of the organi-
zation, irrespective of what the AAM and AAMD deaccessioning rules
provide.  In some cases, that might mean complying with AAM and
AAMD rules in order to avoid sanctions, but in other cases, it might
not.

b. The Duty of Care

The fiduciary duty of care provides that the directors and trustees
of a charitable organization must exercise reasonable care under the
circumstances to make decisions in the best interests of the organiza-
tion.  Accordingly, directors and trustees should decide to sell
artworks for revenue only if they reasonably believe that it is in the
best interests of the museum.  Sometimes, selling artwork is the
wrong decision, yet other times it is the right one.

Selling artwork for revenue in order to save a museum is often the
right decision.  Sometimes, charitable organizations outlive their pur-
pose and should be dissolved, but directors and trustees should be re-
luctant to dissolve organizations with any remaining vitality,
especially when those organizations own assets they can sell and use
the revenue to reorganize.

Sadly, directors and trustees occasionally violate their fiduciary
duty of care by allowing a museum to slide into penury, but why
should we punish the organization for their dereliction of duty?  If we
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want to punish mismanagement, we should do it when it is happen-
ing, not when it is too late.

c. The Duty of Obedience

The duty of obedience provides that the directors and trustees of a
charitable organization must ensure that it pursues its charitable pur-
pose.  Some scholars have argued that deaccessioning rules might be
justified as a way of imposing board discipline.  For example, Michael
Rushton has argued that deaccessioning rules could force museum
boards to look for sources of revenue other than the museum collec-
tion.65  If directors and trustees knew that they could always rely on
the collection as a reservoir of value, then they might get lazy.

It is true that deaccessioning rules impose some degree of disci-
pline on museum boards.  If boards know or believe that they cannot
rely on the collection as an asset, then they will have an additional
incentive to look elsewhere for funds.  But, it seems like an indirect
and ineffective tool for board discipline.  After all, why should boards
care?  Effective boards will already be looking elsewhere for funding,
and ineffective boards can always simply walk away.

The problem with the board accountability theory of deaccession-
ing norms is that it also enables the board to insulate itself from liabil-
ity and even criticism.  If the board cannot deaccession in order to save
the institution, then it can also sidestep that difficult question—even
when it would be in the best interests of the organization.  In other
words, a board that runs a museum into the ground can take the
moral “high ground” by refusing to deaccession and confront its own
failings, and instead let the institution collapse.

Perhaps it would be better for the board to forthrightly confront
and implement the best decision for the institution.  Sometimes it will
be a sale in order to raise money, other times it will not.66

3. Gift Restrictions

Opponents of deaccessioning often argue that museums hold
artworks subject to gift restrictions that prevent the sale of those
artworks.  Of course, it is true that art museums sometimes own art-
work subject to gift restrictions, and if museums hold artwork subject

65. See, e.g., Michael Rushton, Is There an Ethical Case Against Deaccessioning by
Museums?, FOR WHAT IT’S WORTH (Mar. 20, 2018), https://www.artsjournal.com/worth/
2018/03/is-there-an-ethical-case-against-deaccessioning-by-museums/.

66. See generally MARK S. GOLD, MONETIZING THE COLLECTION: THE INTERSECTION

OF LAW, ETHICS, AND TRUSTEE PREROGATIVE, IN IS IT OK TO SELL THE MONET?: THE AGE

OF DEACCESSIONING IN MUSEUMS (Julia Courtney, ed. 2018) (arguing that museum
trustees have fiduciary duty to act in the best interests of the museum, which may
include deaccessioning for the purpose of generating revenue).
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to gift restrictions, then those restrictions are binding, subject to the
equitable principles of cy-près and deviation.

However, the overwhelming majority of artworks owned by art
museums are not subject to any gift restrictions.  The law disfavors
restrictions, so they will be found only when explicitly created.  Many
museums will not accept artworks subject to gift restrictions.  Donors
also have a strong incentive not to insist on gift restrictions as they
reduce the value of the gift, and thus, the amount that can be
deducted.

There is no reason to impute gift restrictions when not explicitly
created, and in fact, it would be against public policy to do so.

F. THE ETHICS OF DEACCESSIONING

In sum, the professional rules governing deaccessioning have no
legal force or authority.  Professional organizations can tell their
members how to behave and sanction them for misbehaving, but they
cannot force or prevent any actions beyond their own internal
sanctions.

The most vocal critics of deaccessioning, primarily arts journal-
ists, argue that it is improper because it is “unethical.”  The gravamen
of their argument is that once an artwork finds its way into the collec-
tion of a museum, it cannot and should not be sold for any reason.
According to their position, it is “unethical” to sell an artwork and use
the proceeds for any purpose other than purchasing other artworks.

One certainly gets the impression that these critics do not think
that selling artwork for the purpose of buying artwork is particularly
desirable either, but they accept it on the ground that museums occa-
sionally find themselves the custodians of artworks that are undesir-
able or inappropriate for their collections.  One wonders how these
critics would address a museum that decided to sell an artwork widely
considered important in order to purchase an artwork widely consid-
ered trivial.  For example, what if the Berkshire Museum had decided
to transform itself into a museum showcasing the works of Thomas
Kinkade?  It would be within the scope of deaccessioning rules for the
museum to sell paintings by Norman Rockwell in order to purchase
paintings by Thomas Kinkade, but I suspect that deaccessioning crit-
ics would still disapprove.

G. THE ELLIS RULE

Adrian Ellis and others have proposed a compromise rule under
which museums may deaccession objects only if they ensure that the
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recipient of the objects ensures public access to them.67  In some ways,
this is an appealing compromise.  It enables museums to sell works
when necessary, but ensures public access to the works in question.

However, there are problems with this rule.  For one, it may limit
the sale price of a work and thereby limit the museum’s access to capi-
tal.  For another, it may limit flexibility.  Who determines what quali-
fies as similar access?  Most importantly, it binds the board of
directors to a course of action that may or may not be in the best inter-
ests of the organization.  A board should be reluctant to adopt a bind-
ing set of principles that could prevent it from acting in the best
interests of the organization in the future.

V. AGAINST DEACCESSIONING RULES

Deaccessioning rules are nothing but hot air and social sanction.
The American Alliance of Museums (“AAM”) and the Association of
Art Museum Directors (“AAMD”) deaccessioning rules are purely as-
pirational and have no legal authority.  Likewise, the deaccessioning
police have no ability to enforce them other than loudly complaining
and shunning defectors.  The toothlessness of deaccessioning rules is
amply illustrated by the lack of meaningful consequences for those
who violate them.  It is embarrassing and awkward, but that’s all.

Of course, museum directors are reluctant to violate deaccession-
ing rules, because they fear the social sanctions associated with disap-
proval. The art world is surprisingly small, and ostracism stings
deeply. The people actually making the decision have every incentive
to comply with the AAM and AAMD deaccessioning rules, irrespective
of their impact on their institution. After all, everyone looks out for
number one.

The real problem with deaccessioning rules is that they benefit
private collectors at the expense of charitable organizations.  The art
market is the paradigmatic market for luxury goods.  It depends on
prestige and scarcity.  Collectors pay extraordinary prices for works of
art, because so few of them exist and because it increases their social
standing.  Of course, there are also potential investment and tax
benefits.

Deaccessioning rules ensure that only private collectors can inter-
nalize capital gains in artwork.  Effectively, deaccessioning rules pro-
vide that museums can trade artworks for other artworks, but only
private collectors can take capital out of the art market.  A cynic might
observe that deaccessioning rules are a way of ensuring that museum

67. Adrian Ellis, Should a Museum Be Allowed to Cash In on Its Art? Yes, but on
Two Conditions, ARTNET (Jan. 18, 2018), https://news.artnet.com/opinion/deaccession
ing-adrian-ellis-ellis-rule-1202147.
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donors are able to pump their profits as much as possible, without
competition from museums.  They benefit museums with access to the
wealthiest and most connected art collectors who are willing to con-
tribute to the museum at the expense of smaller and more regional
museums without such access, which might nevertheless own desira-
ble works.

Moreover, private collectors can use museums to mitigate risk.  If
a work is unlikely to sell, a private collector can donate it to an mu-
seum and take a charitable contribution deduction for the “fair market
value” of the work, which may not necessarily be what it would actu-
ally recover.

Accordingly, courts should ignore deaccessioning rules when de-
termining whether art museums can deaccession particular artworks
for particular reasons.  Courts should consider only the legal duties of
the board of directors of the art museum in determining whether deac-
cessioning is appropriate.  If the board observed its legal duties and
made the decision that it believed was in the best interests of the or-
ganization, then courts should not intervene—indeed courts lack the
legal authority to intervene.

Deaccessioning rules limit the ability of museum directors and
trustees to act in what they believe to be the best interests of the or-
ganization, but that is their job and legal obligation.  Museum direc-
tors and trustees obviously have a legal duty to act responsibly and in
the best interests of the museum.  Third parties have a right to ques-
tion their decisions and to request review.  Ultimately, however, that
review is and must be deferential.  The board is charged with making
decisions, and if it makes decisions based on the evidence, then those
decisions should stand unless there is some basis to believe they re-
flect a violation of the duty of loyalty, care, or obedience.

Thankfully, even the AAMD seems to be capitulating to reality.
Museums urgently need capital, and some of them are sitting on a lot
of it. It is ridiculous to insist anything should be off the table. If selling
works of art is the only way to keep a museum afloat, selling works of
art is the right choice. Anyone who would suggest otherwise is sorely
mistaken.
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AMITAI ETZIONI†

This Article takes for granted that the great amount of campaign
contributions donated to individuals who are seeking election or re-
election to Congress has reached a level that seriously undermines the
democratic system.  Many suggestions have been made on ways to
limit the contributions donors can give.  This Article, taking into ac-
count that the United States Supreme Court holds these limitations
tend to offend the freedom of speech (roughly summed up in the
phrase “money is speech”), asks whether one could limit what the do-
nors can get for their contributions.  The “money is speech” concept
derived from the Supreme Court’s ruling in Buckley v. Valeo,1 which
struck down independent expenditure limits as a violation of the First
Amendment.2  However, it was never stated quite that explicitly.  The
Court reasoned that “[t]he expenditure limitations . . . represent sub-
stantial rather than merely theoretical restraints on the quantity and
diversity of political speech.”3

Many donors would no longer be motivated to make campaign
contributions if they were unable to gain substantial material benefits
not granted to others with the same attributes.  In effect, this Article
suggests that if and when contributors get benefits in exchange for
their contributions, they violated the law by giving a bribe.  The issues
that arise in proving there was a quid pro quo, as the law requires, are
discussed below.

At the same time, those who make contributions because they
support the normative, philosophical, or ideological positions of the
elected officials, or seek to promote the common good—and hence do
not seek nor gain any substantial material benefits for themselves in
return—would continue to be free to make contributions.

This Article first briefly outlines the main position.  (section I).
This Article next examines various secondary considerations raised by
the main position.  (section II).  It then briefly reviews major reforms
suggested on limiting giving and the main reasons the Court declared
them unconstitutional.  (section III).  The following section indicates
why disclosure and other forms of transparency are woefully insuffi-

† Professor of International Affairs and Director of the Institute for Communi-
tarian Policy Studies at George Washington University.

1. 424 U.S. 1 (1976).
2. Buckley v. Valeo, 424 U.S. 1, 143 (1976).
3. Buckley, 424 U.S. at 19.
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cient.  (section IV).  This Article closes with a discussion of the current
legal definition of quid pro quo and how it must be modified in order to
implement the reform here outlined.  (section V).  This Article only
deals with members of Congress and the campaign contributions they
receive.

I. DISCRIMINATORY BENEFITS

To curb the corrupting effects of campaign contributions, either
Congress should enact a law or the courts should interpret existing
law to treat as a bribe those campaign contributions in which substan-
tial material benefits are granted to the contributors but not to others
under comparable circumstances.  Congress should enact a law simi-
lar to 18 U.S.C. § 201,4 providing that, anyone who “directly or indi-
rectly gives, offers or promises anything of value to any” member of
Congress or a person seeking to be elected as a member of Congress
“for or because of any official act performed or to be performed” by
such person, who in return modifies congressional acts to provide a
special substantial benefit to the contributor himself/herself or a cor-
poration, will be charged with having offered a bribe.5

The penalty for such a violation of the law ought to be the same as
for bribes offered to public officials in the other two branches of
government.

The benefits under discussion may include appropriation of public
funds;6 tax reductions;7 granting credit at favorable terms;8 exclusive
rights to provide a service or product;9 according exclusive access to
valuable resources;10 or otherwise ensuring substantial material ben-
efit to some while not making these same benefits available to others
with the same attributes.

The qualification, “substantial,” in regards to campaign contribu-
tions serves to prevent overly zealous prosecutors from going after
people receiving minor benefits to avoid criminalizing contributions
made in exchange for supportive speech.  Take, for example, members
of Congress seeking to prove their hometown credentials, express
pride, or unite their constituencies by praising the performance of lo-

4. 18 U.S.C. § 201 (2018).
5. See generally 18 U.S.C. § 201(c)(1)(A) (2018).
6. For example, when Congress votes that public funds will be granted to a partic-

ular person or corporation, e.g., only available to farmers in Iowa.
7. For example, creating a tax break that is only applicable for pharmaceutical

representatives.
8. For example, enabling the receipt of credit without standard credit checks.
9. For example, approving contracts for military equipment without competitive

bidding.
10. For example, providing rights to build on federal land.
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cal sports teams.  However, if the supportive speech leads to consider-
able material gains—for instance, the elected official praises a product
of the contributor—within a defined period before or after the dona-
tion was made, and the speech results in substantial sales increases,
it would be considered a bribe.11

All benefits12 should be banned preceding or following contribu-
tions for two years for members of the House and three years for mem-
bers of the Senate.  One may wonder how members of Congress are to
know whether they will be rewarded with contributions upon granting
a benefit to a given person or corporation; they may well not.  Never-
theless, these limits are necessary to prevent contributors from prom-
ising elected officials contributions after enactment of special favors.
The onus is on the contributor, not on the member of Congress.

Some contributors argue that they give because they share the
philosophical positions of the candidates.  However, this defense
should not stand if contributors do not donate to other political candi-
dates with similar views, but only to those who reciprocate with spe-
cial benefits.  This argument is particularly indefensible when
benefits follow contributions to elected officials with opposing philoso-
phies; this nonpartisan opportunism is not uncommon.  As Donald
Trump revealed: “I give to everybody.  When they call, I give.  And you
know what, when I need something from them two years later, three
years later, I call them.  They are there for me.”13

To further illustrate, the drug industry provided Senator Orrin
Hatch and Representatives Marsha Blackburn and Tom Marino with
$177,000, $120,000, and almost $100,000 respectively, between 2013
and June 2017, as they shepherded the misleadingly named Ensuring
Patient Access and Effective Drug Enforcement Act of 2016
(“EPAEDEA” or “the Act”)14 into law.15  Collectively, the Act’s twenty-

11. See United States v. Sun-Diamond Growers of Cal., 526 U.S. 398, 406-07 (1999)
(maintaining that an overly broad interpretation of the federal bribery and gratuities
statute “would criminalize, for example, token gifts to the President based on his official
position and not linked to any identifiable act—such as the replica jerseys given by
championship sports teams each year during ceremonial White House visits”).  This ex-
ample deals with neither Congress members nor campaign contributions, yet nonethe-
less gives one an idea of something insubstantial, as well as illustrates the Court’s
concern about laws that could be construed to criminalize something trivial.

12. From here on, the term “benefits” is used to refer to substantial material
benefits.

13. Jill Ornitz & Ryan Struyk, Donald Trump’s Surprisingly Honest Lessons About
Big Money in Politics, ABC NEWS (Aug. 11, 2015, 2:09 PM), http://abcnews.go.com/Poli
tics/donald-trumps-surprisingly-honest-lessons-big-money-politics/story?id=32993736.

14. Pub. L. No. 114-145, 130 Stat. 354 (codified as amended in scattered sections of
21 U.S.C. (2016)).

15. Ensuring Patient Access and Effective Drug Enforcement Act of 2016, Pub. L.
No. 114-145, 130 Stat. 354 (codified as amended in scattered sections of 21 U.S.C.
(2016)); Scott Higham & Lenny Bernstein, The Drug Industry’s Triumph Over the DEA,
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three sponsors and co-sponsors received no less than $1.5 million in
drug industry donations.16  An investigative report explained that
once the Act passed, it changed long-standing Drug Enforcement Ad-
ministration (“DEA”) practices.17  Prior to the Act, “the DEA could
freeze drug shipments that posed an ‘imminent danger’ to the commu-
nity, giving the agency broad authority.  Now, the DEA must demon-
strate that a company’s actions represent ‘a substantial likelihood of
an immediate threat,’ a much higher bar.”18  After being worn down
by years of trying to put a stop to this legislation and undergoing in-
ternal personnel changes, the DEA backed down.19  The investigative
report found that many lawmakers outside the group of sponsors and
co-sponsors did not realize that the law would hamstring the DEA’s
efforts.20  As a result, Congress passed the law with parliamentary
unanimous consent procedures and President Barack Obama signed it
into law in April of 2016, in the midst of the opioid epidemic.  Two of
the leading proponents of the new law, Rep. Tom Marino and then-
Rep. Marsha Blackburn, hailed from districts that were suffering from
the opioid crisis.  If they were truly committed to their constituents’
interests, it seems unlikely that they would be eager to champion leg-
islation that prevents the DEA from carrying out its duties, allowing
the drug industry to continue to push opioids to communities that are
under siege from this epidemic.21

How is one to determine that the benefits granted by elected offi-
cials, which followed or preceded contributions within the defined pe-
riod, are preferential to the contributor?  Part of the answer is found
in the defining attributes of an elected official’s actions, such as the
particulars of the legislation they shepherd.  If the specifics of the offi-
cial’s act, such as the language of the legislation, is not impartial to
the relevant constituency receiving the benefits (say, targeting all se-
nior citizens, truckers, or importers), but focuses only on the group
related to the contributor (say only importers in a particular industry
affiliated with the donor), a bribe may be suspected.

Sometimes congressional members define various benefits in
seemingly impartial terms, but, on closer examination, there are few
who actually qualify for the benefits, i.e., the language of the law ap-
pears neutral while, in reality, it precisely targets only contributors

WASH. POST (Oct. 15, 2017), https://www.washingtonpost.com/graphics/2017/investiga
tions/dea-drug-industry-congress/.

16. Higham & Bernstein, supra note 15.
17. Id.
18. Id.
19. See id. (noting the retirement of prominent DEA employees simultaneous with

the Act’s advancement).
20. Id.
21. Id.
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for benefits.  For example, a law providing funds for an event to take
place in any city with a population of at least eight million people does
not explicitly single out a particular city; however, only New York City
met this criterion in 2016.22  The test lies in determining the rele-
vance of the particulars of the legislation.  In the example, if a less
populous city could not accommodate the event, then no bribe may be
suspected.  Alternatively, if a less populous city would be able to hold
the event, the population requirement in the allocation of funds is
questionable.  One may argue that sorting out various particularities
of legislation and other official actions to determine whether specific
benefits are related to specific contributions in partial terms is a
messy and subjective task.  However, there is considerable evidence
from other areas of law to determine when particular attributes are
justified and when they are merely rationalizations for special
treatment.

One can further illuminate the difference between the distribu-
tion of legitimate and illegitimate benefits by returning to the
EPAEDEA discussed earlier.  In this case, one salient question about
the legitimate distribution of benefits is: does the EPAEDEA treat
drug companies engaging in illegal actions differently than other laws
treat other lawbreakers?  The answer is yes.  The law (1) permits com-
panies to create “corrective action plans” that explain how they will
improve their conduct and (2) mandates that the DEA take these doc-
uments into account prior to imposing sanctions.23  A law review arti-
cle written by John J. Mulrooney II, DEA Chief Administrative Law
Judge, and Katherine E. Legel compares how violators of the
EPAEDEA are treated to how other lawbreakers are treated.24  It
points out that:

the EPAEDEA is akin to a state legislature mandating that
law enforcement authorities allow shoplifting suspects
caught in the act to outline how they intend to replace pur-
loined items on store shelves; allow intoxicated drivers to pull
to the side of the road and park their previously swerving ve-
hicles; or perhaps allow bank robbers to round up and return
ink-stained money and agree not to rob any more banks – all
before any of those wrongdoers actually admit fault and with-

22. See U.S. CENSUS BUREAU, The 15 Most Populous Cities: July 1, 2016, https://
www.census.gov/content/dam/Census/newsroom/releases/2017/cb17-81-table3-most-
populous.pdf (last visited Apr. 2, 2020).

23. Higham & Bernstein, supra note 15.
24. John J. Mulrooney II & Katherine E. Legel, Current Navigation Points in Drug

Diversion Law: Hidden Rocks in Shallow, Murky, Drug-Infested Waters, 101 MARQ. L.
REV. 333 (2017).
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out any consequence that might deter such behavior in the
future.25

The new law guarantees that drug companies engaging in illegal acts
are treated in a much more forgiving manner than other wrongdoers.
Thus, it provides an illegitimate benefit to drug companies.

In addition to the previous example, based on an enacted law,
many hypothetical examples exist.  For instance, if the Human Rights
Campaign made contributions to politicians who fight for the rights of
its members, it would be in violation of the suggested law.  However, if
the Human Rights Campaign contributed to politicians who support
these rights for all LGBTQ individuals as opposed to solely the mem-
bers of the Human Rights Campaign, it would not be a violation—
even if the Human Rights Campaign members seek special protec-
tions not afforded to people who are not part of the LGBTQ commu-
nity, because this discretion is based on a relevant attribute.  Scholars
tend to consider it a flaw if a definition is not airtight.  However, in
law there are always fuzzy cases.  This does not mean that laws need
to be abandoned; borderline cases can be decided by juries.

Note that the suggested approach expands the definition of quid
pro quo.  It does not require proof of an explicit agreement between
the giver (the contributor) and the provider of special benefits (the
member of Congress whose campaign received the contribution), i.e.,
between the “Give and the Get.”  There are many situations where the
connection between the donations and the allotment of benefits is ob-
vious, so that any reasonable person would see that corruption was
taking place.  A criterion often used by the courts, a “reasonable per-
son” is defined as “a hypothetical person in society who exercises aver-
age care, skill, and judgment.”26

This Article’s focus is on the prosecution of contributors, leaving
the fate of congressional members who received illegal contributions
to Congress itself.  However, it should be noted that there is a need for
improvement in congressional oversight of its members.  In May 2012,
Eric Semler asked his congressman, Rep. Tim Bishop, for help secur-
ing the required permits to put on a fireworks show to celebrate his
son’s bar mitzvah.  Rep. Bishop successfully lobbied several govern-
ment agencies for approval.  However, Rep. Bishop also had an inter-
mediary solicit a campaign contribution from Semler while he was in
the midst of acting on his constituent’s behalf.27  Notably, Rep. Bishop

25. Id. at 340.
26. Reasonable person, WEST’S ENCYCLOPEDIA OF AMERICAN LAW (2d ed.2008).
27. John Bresnahan, Bishop’s Bar Mitzvah Episode May Spell Trouble, POLITICO

(Aug. 15, 2012, 4:27 AM), https://www.politico.com/story/2012/08/bishops-bar-mitzvah-
episode-could-spell-trouble-079722?o=1; Beth Young, Opinion: The Skinny on the Tim
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was facing a difficult reelection campaign.28  The House Ethics Man-
ual (“Manual”) notes that there are statutory prohibitions on certain
gifts, one of which is to “[n]ever accept a gift that is linked to any offi-
cial action you have taken, or that you are being asked to take.”29  The
Manual explains that accepting such a gift could violate criminal
law.30  After this exchange came to light, it prompted an investigation
and 177 page report by the Office of Congressional Ethics, which led to
a House Ethics Committee review, and a Justice Department investi-
gation.31  Ultimately, the Justice Department decided not to file
charges and closed its investigation.32  As of September 2014, the
House Ethics Committee was still reviewing the situation, but it may
have become a moot point that November, as Rep. Bishop lost his seat
in the 2014 election.33

The reforms proposed in this Article require proof of payment by a
party and the subsequent receipt of a benefit.  When it is necessary to
prove intent, this can be done in a variety of ways, whether through
leaked emails, disaffected staff, or whistleblowers.

II. BACKGROUND

A. “JUST ACCESS?”

The United States Supreme Court reinforced the claim that con-
tributors are merely buying access, rather than gaining concrete bene-
fits, in Citizens United v. Federal Election Commission,34 determining
that “[i]ngratiation and access . . . are not corruption.”35  However,
access by itself is a very valuable benefit.  Members of Congress work
under very strict time constraints.  Many, especially members of the
House of Representatives, spend a significant amount of time each
week soliciting funds.36  According to Rep. Rick Nolan, new members

Bishop Ethics Probe, E. END BEACON (Sept. 13, 2013), https://www.eastendbeacon.com/
the-skinny-on-the-tim-bishop-ethics-probe/.

28. Bresnahan, supra note 27; Young, supra note 27.
29. COMM. ON STANDARDS OF OFFICIAL CONDUCT, 110th CONG., HOUSE ETHICS MAN-

UAL 25 (Comm. Print 2008).
30. Id.
31. Young, supra note 27; Tom Brune, Lawyer: Justice Dept. Probe of Bishop Closes

with No Charges; Ethics Probe Still Open, NEWSDAY (Sept. 10, 2014, 10:30 PM), https://
www.newsday.com/long-island/suffolk/lawyer-justice-dept-probe-of-bishop-closes-with-
no-charges-1.9280265.

32. Brune, supra note 31.
33. Id.
34. 558 U.S. 310 (2010).
35. Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 360 (2010).
36. Cyra Master, ‘60 Minutes’: Fundraising Demands Turning Lawmakers into

Telemarketers, THE HILL (Apr. 24, 2016, 8:53 PM), http://thehill.com/blogs/blog-briefing-
room/news/277462-60-minutes-fundraising-demands-turning-lawmakers-into.
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were told to fundraise for thirty hours each week in 2016.37  Newly
elected House Democrats were advised to spend at least twenty hours
per week fundraising in 2013.38  Furthermore, lawmakers vote hun-
dreds of times a year.  For example, there were 705 roll call votes in
the House and 339 in the Senate during the first session of the 114th
Congress.39  Members of Congress are also expected to attend staff
briefings on the content of bills, as well as various committee and cau-
cus meetings.  They also need to visit their constituents and travel
back and forth between their home and Washington, D.C.; and, of
course, they have personal needs, ranging from family matters to
friendships and hobbies.  For a person representing a special interest,
gaining even fifteen minutes of a Congress member’s time is a valua-
ble benefit simply due to scarcity.  Congress members have limited
time to give and any time granted to one lobbyist cannot be granted to
others, who might have opposing views.  Moreover, for many lobbyists
of special interests, merely demonstrating privileged access to politi-
cal power allows them to be rewarded by the special interest they
represent.

Additionally, in many situations contributions lead to, or are fol-
lowed by, very concrete benefits well beyond access.  Rep. Anna Eshoo
and Rep. Joe Barton worked together to introduce a bill in 2009 that
implements extended exclusivity periods for biologic pharmaceuticals.
Although many other congressional Democrats and President Barack
Obama disagreed with its contents, their bill got bundled into the Af-
fordable Care Act and was enacted.40  As a result, the companies that
make biologic pharmaceuticals will not face competition from generic
versions of their products for twelve years.  This exclusivity period is
more than twice the five-year exclusivity period that is in place for
standard chemical drugs.41  Between 1998 and the introduction of this
bill, Rep. Eshoo had received consistent, ever-growing support from

37. Id.
38. Tracy Jan, For Freshman in Congress, Focus Is on Raising Money, BOS. GLOBE

(May 12, 2013, 12:00 AM), https://www.bostonglobe.com/news/politics/2013/05/11/fresh
man-lawmakers-are-introduced-permanent-hunt-for-campaign-money/YQMMMoqCN
xGKh2h0tOIF9H/story.html.

39. U.S. House of Representatives Roll Call Votes: 114th Congress – 1st Session
(2015), CLERK OF THE HOUSE, http://clerk.house.gov/evs/2015/index.asp (last visited Apr.
2, 2020); Roll Call Votes 114th Congress – 1st Session (2015), UNITED STATES SENATE,
https://www.senate.gov/legislative/LIS/roll_call_lists/vote_menu_114_1.htm (last vis-
ited Apr. 2, 2020).

40. Donald Shaw, New Health Subcommittee Chair Has Taken More Pharmaceuti-
cal Money Than Any Other Rep, SLUDGE (Jan. 25, 2019, 11:03 AM), https://readsludge.
com/2019/01/25/new-health-subcommittee-chair-has-taken-more-pharmaceutical-
money-than-any-other-rep/.

41. Shaw, supra note 39; Compare 42 U.S.C. § 262(k)(7)(A) (2018), with 21 C.F.R.
§ 314.108(b)(2) (2019).
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political action committees and individuals associated with the phar-
maceutical and health products industry, including $178,198 for her
2008 reelection campaign.42  In that time span, the industry always
ranked as one of the top three donor industries for her campaigns.
Similarly, Rep. Barton received $166,150 from industry-affiliated indi-
viduals and political action committees for his 2008 reelection.  Addi-
tionally, between 1998 and 2008, the industry was always ranked as
one of the top five donor industries for Rep. Barton’s campaigns.43

Both Rep. Eshoo and Rep. Barton appear on a list of the top twenty
recipients of contributions from the pharmaceuticals and health prod-
ucts industry for 2008.44

The fact that campaign contributions flow much more to commit-
tees that can distribute  benefits, especially appropriations commit-
tees, and much less to committees unable to do so (e.g., foreign policy),
and much more to chairs rather than their members, demonstrates
indirect evidence of the connection between “Give and Get.”

B. OUTSIDERS’ DONATIONS

Particularly suspect are benefits granted to contributors, whether
individuals or groups, outside congressional members’ districts.  This
is far from a rare phenomenon.  According to Anne Baker, an assistant
professor of political science at Santa Clara University, between 2006
and 2012, “[t]he average member of the House received just 11 percent
of all campaign funds from donors inside the district.”45 McCutcheon
v. Federal Election Commission,46 highlights non-constituent contri-
butions.47  After donating to sixteen federal candidates, Shaun Mc-
Cutcheon was unable to contribute to others and unable to support
various political committees due to aggregate limits.48  McCutcheon, a
resident of Alabama, had contributed to congressional candidates

42. See Rep. Anna Eshoo – California District 14, CTR. FOR RESPONSIVE POLITICS,
https://www.opensecrets.org/members-of-congress/industries?cid=N00007335&cycle=
1998&type=I (last visited Apr. 2, 2020) (comparing campaign contributions from 1998 to
2008).

43. See Rep. Joe Barton – Texas District 06, CTR. FOR RESPONSIVE POLITICS, https://
www.opensecrets.org/members-of-congress/industries?cid=N00005656&cycle=1998
&type=I (last visited Apr. 2, 2020) (comparing campaign contributions from 1998 to
2008).

44. Pharmaceutical/Health Products: Top Recipients, CTR. FOR RESPONSIVE POLIT-

ICS, https://www.opensecrets.org/industries/recips.php?cycle=2008&ind=H04 (last vis-
ited Apr. 2, 2020).

45. Anne Baker, The More Outside Money Politicians Take, the Less Well They Re-
present Their Constituents, WASH. POST (Aug. 17, 2016, 6:00 A.M.), https://www.wash
ingtonpost.com/news/monkey-cage/wp/2016/08/17/members-of-congress-follow-the-
money-not-the-voters-heres-the-evidence/.

46. 572 U.S. 185 (2014).
47. See generally McCutcheon v. Fed. Election Comm’n, 572 U.S. 185 (2014).
48. McCutcheon, 572 U.S. at 194-96.
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across the country.49  None of the twelve additional candidates he
wanted to support were running in Alabama.50  His lawsuit reached
the United States Supreme Court, which decided that the base limits
on contributions are acceptable, but the aggregate limits are not.51

Richard Briffault, Joseph P. Chamberlain Professor of Legislation at
Columbia University School of Law, explains the consequences of this
ruling:

McCutcheon enables an individual to give much more
money—but not any more money to any one candidate. . . .
Unless the donor wants to give money to many more candi-
dates campaigning against each other in the same electoral
contest—which seems unlikely—the donor will give to more
candidates in many different states and districts.  By striking
down the aggregate limits, McCutcheon directly promotes
contributions by non-constituents.52

Briffault takes on the Court’s rhetoric in McCutcheon with regard to
responsiveness, claiming that despite Chief Justice Roberts’s “conten-
tion that striking down the aggregate donation cap will promote the
accountability of representatives to their constituents,” in fact it does
no such thing.53  As Briffault points out, representatives may be re-
sponsive to contributors, but when these contributors are not constitu-
ents, it “undermin[es] the very responsiveness to the people that the
Chief Justice rightly celebrates as ‘key to the concept of self-govern-
ance.’”54  In short, campaign contributions from non-constituents
should face a higher level of scrutiny than those from constituents.
Because the interests served do not stem from the congressional mem-
ber’s duty to serve the constituency, these contributions are especially
likely to lead to inappropriate benefits, and may well disadvantage the
constituency (when benefits flow to others outside the constituency).

C. RULES OF NECESSITY AND GRANDFATHERING

Ordinary citizens, even those who are politically informed, are
likely to question why the United States Supreme Court keeps open-
ing new floodgates for private money to gush into the hands of public
officials.  That such funds have corrupting effects seems all too obvi-
ous.  Some may think the Supreme Court Justices lead such insular

49. Id.; see Complaint at 9-12, McCutcheon, 572 U.S. 185 (No. 1:12-cv-01034-JEB-
JRB-RLW) (listing contributions and contributions the plaintiff wanted to make to cer-
tain candidates).

50. McCutcheon, 527 U.S. 185.
51. Richard Briffault, Of Constituents and Contributors, 2015 U. CHI. LEGAL F. 29,

31 (2016).
52. Id.
53. Id. at 34 (emphasis added).
54. Id.
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lives that they are oblivious to everyday vices and enticements.
Others may view the Justices as staunch ideologues keen to guard and
extend their doctrinaire legacy, be it conservative or progressive.  A
more compelling argument seems to be that the Court takes account of
political realities and trends.  The Court may well have recognized
that a significant number of congressional members receive large cam-
paign contributions from contributors who expect substantial material
favors in return, and that refusal to play by these rules greatly disad-
vantages one’s electoral prospects.  True, some candidates who raised
more money than their opponents still lost elections, but statistically
these are outliers, as will be discussed later.55  Further, the Court
may be reluctant to blame and challenge individuals for entrenched
systemic corruption.  Joseph R. Weeks, who has held the position of
Deputy Associate Solicitor for Special Litigation in the Department of
Labor, calls this judicial acquiescence a “rule of necessity.”56  He
writes that “[s]ince it is known that members of Congress regularly
accept campaign contributions and it is thought that such a practice is
required as a practical matter to become or remain an elected federal
officeholder, campaign contributions are deemed innocent.”57

It follows that if the courts (or, much less likely, Congress) are to
introduce the reforms here suggested, they will only apply to future
behavior and not retroactively.  Otherwise, the jails will overflow with
contributors from corporations, labor unions, industrial associations,
arms dealers, and many others.  Such grandfathering has been used
in many other laws.

D. ACTS ARE NOT SPEECH

Courts have limited admissible evidence in the bribery prosecu-
tion of members of Congress in light of the United States Constitu-
tion’s Speech or Debate Clause, which states that “for any Speech or
Debate in either House, [Senators and Representatives] shall not be
questioned in any other Place.”58  In United States v. Rayburn House
Office Building,59 the United States Court of Appeals for the District

55. Russ Choma, Money Won on Tuesday, but Rules of the Game Changed, CTR.
FOR RESPONSIVE POLITICS (Nov. 5, 2014), https://www.opensecrets.org/news/2014/11/
money-won-on-tuesday-but-rules-of-the-game-changed/; see Money Wins Presidency and
9 of 10 Congressional Races in Priciest U.S. Election Ever, CTR. FOR RESPONSIVE POLIT-

ICS (Nov. 5, 2008), http://www.opensecrets.org/news/2008/11/money-wins-white-house-
and/ [hereinafter Money Wins Presidency].

56. Joseph R. Weeks, Bribes, Gratuities and the Congress: The Institutionalized
Corruption of the Political Process, the Impotence of Criminal Law to Reach It, and a
Proposal for Change, 13 J. LEGIS. 123, 130 (1986).

57. Id.
58. Id. at 138; U.S. CONST. art. I, § 6, cl. 1.
59. 497 F.3d 654 (D.C. Cir. 2007).
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of Columbia Circuit ruled that the Speech or Debate Clause applied to
the Federal Bureau of Investigation’s (“FBI”) seizure of materials from
the congressional office of Rep. William J. Jefferson.60  Rep. Jefferson
was under investigation for a variety of offenses, including bribery, so
the FBI obtained a search warrant and raided the Representative’s
office.61  The court stated that its “opinion in Brown & Williamson
makes clear that a key purpose of the [Speech or Debate] privilege is
to prevent intrusions in the legislative process and that the legislative
process is disrupted by the disclosure of legislative material, regard-
less of the use to which the disclosed materials are put.”62  The ruling
continues to “hold that a search that allows agents of the Executive to
review privileged materials without the Member’s consent violates the
Clause.”63  This makes it extremely difficult to obtain evidence to
prove that members of Congress have acted illegally in the course of
their legislative duties, because they can declare the evidence to be
privileged legislative material.

A straightforward reading of the Speech or Debate Clause shows
that it covers speech, which is distinguishable from acts.  In effect, a
large body of law is based on this distinction.  Simply put, talking
about illicit conduct is usually treated very differently from acting on
those words.  In legal practice, there is a world of difference between
threatening to kill someone and actually killing someone.  The Su-
preme Court’s assertion in United States v. Apfelbaum64 that “[i]n the
criminal law, both a culpable mens rea and a criminal actus reus are
generally required for an offense to occur”65 speaks to this point.  The
First Amendment protects offensive speech, even hate speech—but
not harmful action.  When people are threatened, but merely with
words, the police often respond that they have no grounds on which to
act.

Deliberation and voting on the House or Senate floor should be
distinguished along the same lines.  The vote should not be construed
as speech, but as an act.  Justice Scalia provided the following ratio-
nale for this distinction:

There are, to be sure, instances where action conveys a sym-
bolic meaning—such as the burning of a flag to convey disa-
greement with a country’s policies. . . .  But the act of voting
symbolizes nothing.  It discloses, to be sure, that the legisla-

60. United States v. Rayburn House Office Bldg., 497 F.3d 654, 661 (D.C. Cir.
2007).

61. Rayburn, 497 F.3d at 656-57.
62. Id. at 660 (citing Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408

(D.C. Cir. 1995)).
63. Id. at 663.
64. 445 U.S. 115 (1980).
65. United States v. Apfelbaum, 445 U.S. 115, 131 (1980).
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tor wishes (for whatever reason) that the proposition on the
floor be adopted, just as a physical assault discloses that the
attacker dislikes the victim.  But neither the one nor the
other is an act of communication.66

In short, if contributors gain discriminatory benefits from a member of
Congress to whom they donated funds within the defined period, the
Speech or Debate Clause should not be read as providing them with
legal protection.

E. INDEPENDENT EXPENDITURES MUST BE INCLUDED

The United States Supreme Court has ruled that independent ex-
penditures67 pose no threat of corruption, as they are uncoordinated
with the candidate, and that imposing limitations on them infringes
on free speech.  In Citizens United v. Federal Election Commission,68

the group Citizens United produced a scathing documentary on then-
Senator Hillary Clinton, with the intention of releasing it within
thirty days of the primary election.69  The release of “electioneering
communications” paid for by corporations and unions within thirty
days of the primary was prohibited at the time.70  The Supreme Court
overturned this restriction and opened the door to unlimited indepen-
dent expenditures by corporations, arguing that individuals and cor-
porations should not be held to different standards with regard to
their freedom to engage in political speech.71  Additionally, the Court
explained its rationale with regard to the threat of corruption:

The absence of prearrangement and coordination of an expen-
diture with the candidate or his agent not only undermines
the value of the expenditure to the candidate, but also allevi-
ates the danger that expenditures will be given as a quid pro
quo for improper commitments from the candidate.72

66. Nevada Comm’n on Ethics v. Carrigan, 564 U.S. 117, 126-27 (2011).
67. 11 CFR § 100.16(a) (2020) provides us with a working definition of the term

independent expenditure:
The term independent expenditure means an expenditure by a person for a com-
munication expressly advocating the election or defeat of a clearly identified
candidate that is not made in cooperation, consultation, or concert with, or at
the request or suggestion of, a candidate, a candidate’s authorized committee,
or their agents, or a political party committee or its agents.

Id. (emphasis in original).
68. 558 U.S. 310 (2010).
69. Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 310 (2010).
70. Citizens United, 558 U.S. at 321.
71. See generally Citizens United, 588 U.S. at 343.  The Court “rejected the argu-

ment that political speech of corporations or other associations should be treated differ-
ently under the First Amendment simply because such associations are not ‘natural
persons.’” Id.

72. Citizens United, 558 U.S. at 357 (quoting Buckley v. Valeo, 424 U.S. 1, 47
(1976)).
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The Court determined that because independent expenditures are not
coordinated with the candidate, there is no risk for quid pro quo cor-
ruption.73  The ruling in Citizens United helped lay the foundation for
super political action committees (“super PACs”), which can accept un-
limited contributions from individuals and corporations and spend un-
limited amounts on independent expenditures.74

There are several ways that candidates and the so-called indepen-
dent super PACs sidestep anti-coordination regulations.  First, Fed-
eral Election Commission (“FEC”) rules allow super PACs and
campaigns to communicate directly.  They may not discuss a candi-
date’s strategy, but can confer on “issue ads” featuring a candidate.75

The Washington Post’s Matea Gold writes that “it is now standard
practice for candidates to share suggested television ad scripts and
video footage online—materials that are then scooped up by outside
groups and turned into television spots.”76  Second, it is very easy for
those who spend the super PAC monies to note which points their can-
didate is flagging and run ads to support these points, prepare sup-
portive campaign literature, and so on.  Finally, many candidates
fundraise for super PACs, and while the candidates themselves cannot
ask for contributions over $5,000, the FEC issued an advisory opinion
that allows campaign aides to raise greater amounts for super
PACs.77  Not surprisingly, super PACs with ties to a specific candidate
appear to gain most of the contributions.78  In the words of Rep. David
Price, “it amounts to a joke that there’s no coordination between these
individual super PACs and the candidates.”79  As election law attor-
ney Robert Kelner puts it, “[i]f there’s no separation between the cam-

73. Citizens United, 558 U.S. at 361.
74. Andrew Mayersohn, Four Years After Citizens United: The Fallout, CTR. FOR

RESPONSIVE POLITICS (Jan. 21, 2014), http://www.opensecrets.org/news/2014/01/four-
years-after-citizens-united-the-fallout/.

75. Matea Gold, It’s Bold, but Legal: How Campaigns and Their Super PAC Back-
ers Work Together, WASH. POST (July 6, 2015),https://www.washingtonpost.com/politics/
here-are-the-secret-ways-super-pacs-and-campaigns-can-work-together/2015/07/06/
bda78210-1539-11e5-89f3-61410da94eb1_story.html.

76. Matea Gold, Election 2014: A New Level of Collaboration Between Candidates
and Big-money Allies, WASH. POST (Nov. 3, 2014), https://www.washingtonpost.com/
politics/election-2014-a-new-level-of-collaboration-between-candidates-and-big-money-
allies/2014/11/03/ec2bda9a-636f-11e4-836c-83bc4f26eb67_story.html.

77. Matea Gold, Now It’s Even Easier for Candidates and Their Aides to Help
Super PACs, WASH. POST (Dec. 24, 2015), https://www.washingtonpost.com/politics/now-
its-even-easier-for-candidates-and-their-aides-to-help-super-pacs/2015/12/24/d8d1ff4a-
a989-11e5-9b92-dea7cd4b1a4d_story.html.

78. Strengthen Rules Preventing Candidate Coordination with Super PACs, BREN-

NAN CTR. FOR JUSTICE (Feb. 4, 2016), https://www.brennancenter.org/analysis/
strengthen-rules-preventing-candidate-coordination-super-pacs#.

79. Gold, supra note 77, at 74.



2020] DONORS: GIVE—OK; GET—NOT 499

paigns and outside groups, then the logic of the Citizens United
decision really falls apart.”80

In determining whether a given party made contributions that led
to inappropriate benefits, one must consider the contributions made to
independent groups, which in effect are coordinated with the member
of Congress.  As a result, if the reforms here suggested are to take
effect, gaps in disclosure need to be addressed so that the sources of
contributions to “independent groups” are not obscured and connec-
tions can be made between such contributions and benefits.

F. “IF IT AIN’T BROKE, DON’T FIX IT”

Arguments against campaign regulation often diminish the role of
money in politics by highlighting cases where winners are far out-
spent by their opponents.  In that vein, Bradley Smith writes:

[H]igher spending does not necessarily translate into victory.
Michael Huffington, Lewis Lehrman, Mark Dayton, John
Connally, and Clayton Williams are just a few of the lavish
spenders who wound up on the losing end of campaigns.  As
Michael Malbin, director of the Center for Legislative Studies
at the Rockefeller Institute of Government, explains, “Having
money means having the ability to be heard; it does not mean
that voters will like what they hear.”81

As many studies show, however, the cases where the highest-
spending candidate lost are few and far between.82  For instance, in
2008, candidates who had spent more money than their opponents by
October 15 won 93% of House elections and 94% of Senate elections.83

In the 2012 elections, 93.8% of House races and 75.8% of Senate races
were won by the candidate who spent more.84  In 2014, these numbers
increased to 94.2% for the House and 81.8% for the Senate.85

G. “LOBBYING IS A CONSTITUTIONALLY PROTECTED RIGHT”

Some skeptics of campaign regulation contend that lobbying is
protected by the United States Constitution.  The First Amendment
accords Americans the right to “petition the government for a redress
of grievances.”86  The reforms advocated in this article do not aim to

80. Gold, supra note 77, at 75.
81. Bradley A. Smith, Campaign Finance Regulation: Faulty Assumptions and Un-

democratic Consequences, CATO INST. POL’Y ANALYSIS NO. 238 (1995).
82. Id.
83. Money Wins Presidency, supra note 55 (percentages based on the elections that

were settled by the middle of the day on November 5).
84. Choma, supra note 55.
85. Id.
86. U.S. CONST. amend. I; see Zephyr Teachout, The Forgotten Law of Lobbying, 13

ELECTION L. J. 4 (2014) (noting that lobbying was not always viewed as a constitution-
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ban lobbying; rather, their goal is only to prevent those interests that
back up their lobbying with campaign contributions from gaining ben-
efits unavailable to others in similar circumstances.  True, the Su-
preme Court of the United States ruled in Buckley v. Valeo87 that
“equalizing the financial resources of candidates competing for federal
office [is not] a justification for restricting the scope of federal election
campaigns.”88  However, the reforms here suggested do not seek to
equalize the playing field, but merely to ensure that many voices that
are currently drowned out will gain a chance to be heard.

H. “ONE CANNOT STOP MONIES FROM GUSHING INTO POLITICS”

The United Kingdom’s (“UK”) election system serves as a helpful
model for emulation and for curbing the cynicism that money will al-
ways find its way into elections.  In the UK, there are low, strict
spending limits on parliamentary elections.89  During the months
before candidacy had been formally declared in the 2015 UK general
election, individuals could spend £30,700 (with an extra allotment of
either nine pounds or six pounds per voter depending on whether they
were contesting a county or borough seat, respectively).90  The “short
campaign” limit, in effect for about a month, once a person became an
official candidate, allowed £8,700 to be spent.91  The spending limits
for a political party depend on the number of seats that party contests;
in 2015, the highest limit, for a party with candidates running in all
650 constituencies, was £19.5 million.92  It is illegal to pay for political
advertising on television and radio.93  Instead, political parties receive
a certain amount of free radio and television coverage.94  Candidates
are allowed to send one election communication to every elector in the
constituency through the postal system at no cost.95

Campaigns in the UK are drastically shorter than those in the
U.S.  In 2015, the “official” campaign lasted thirty-seven days, and it

ally-protected right); see also Maggie McKinley, Lobbying and the Petition Clause, 68
STAN. L. REV. 1131, 1168 (2016) (asserting that people are mistaken when they assume
that lobbying is protected by the First Amendment, and that the issue has never been
decided by the Supreme Court).

87. 424 U.S. 1 (1976).
88. Buckley v. Valeo, 424 U.S. 1, 56 (1976).
89. Clare Fikert, Campaign Finance: United Kingdom, LIBRARY OF CONG. (Apr.

2009), https://www.loc.gov/law/help/campaign-finance/uk.php.
90. 2015 Election Campaign Officially Begins on Friday, BBC NEWS (Dec. 18,

2014), http://www.bbc.com/news/uk-politics-30477250 [hereinafter 2015 Election
Campaign].

91. Id.
92. Id.
93. Fikert, supra note 89.
94. Id.
95. Id.
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was the longest in modern British history.96  Particularly of note is
that, inherent in its parliamentary system, party discipline is very
strong in the UK.  Members of Parliament (“MPs”) vote on most issues
in line with the instructions from their party whip.97  This rule makes
MPs much less corruptible than members of Congress.  Making a deal
with an MP is of little value, because the MP cannot deliver if the deal
differs from the party line.  The UK system is not perfect.  For in-
stance, some members of Parliament have received gifts to ask ques-
tions during debates of interest to the donor.  The differences with the
American system, however, are still stark.  In the United States, dis-
tribution of benefits to special interests in exchange for campaign con-
tributions is rampant, whereas in the UK such distributions are rare,
as far as individual legislators are concerned.  We can aspire to a
much “cleaner” political system.98

III. LIMITING THE GIVE?

Concern over the corrupting influence of campaign contributions
has led to a considerable number of reforms to limit what a contribu-
tor can give a member of Congress or someone seeking to become one.
Many of these reforms have been declared unconstitutional by the
United States Supreme Court; others failed for different reasons.

The Federal Election Campaign Act of 197199 (“FECA”) and its
1974 amendments established limits on campaign contributions and
expenditures.100  The law created an annual contribution limit for in-
dividual contributors, as well as contribution limits for the amounts
individuals, groups, and political committees could give a single candi-
date during an election cycle.101  A candidate’s use of personal funds
to finance his or her campaign was restricted by expenditure limits,
and expenditure limits were also placed on the total amount a cam-
paign could spend on an election.102  However, in the Buckley v.
Valeo103 ruling in 1976, the United States Supreme Court decided

96. Ian Jones, Get Ready for the Longest Official Campaign in Modern History, UK
ELECTIONS 2015 (July 3, 2014), https://ukgeneralelection.com/2014/07/03/get-ready-for-
the-longest-official-campaign-in-modern-history/.

97. Andy Williams, UK Government & Politics 94-95(1998).
98. See, e.g., Richard L. Hasen, New York City as a Model for Campaign Finance

Laws?, N.Y. TIMES (June 27, 2011), https://www.nytimes.com/roomfordebate/2011/06/
27/the-court-and-the-future-of-public-financing/new-york-city-as-a-model-for-campaign-
finance-laws (describing New York’s approach to campaign financing).

99. Pub. L. No. 92-225, 86 Stat. 3 (1972).
100. Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (1972).
101. See, e.g., § 608, 86 Stat. at 9.
102. Id.
103. 424 U.S. 1 (1976).
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that the expenditure limits were unconstitutional on First Amend-
ment grounds, as they directly restricted political expression.104

In addition to asserting that they were an unconstitutional re-
striction of political expression, the Court ruled that the independent
expenditure limits conflicted with the First Amendment’s freedom of
association.105  It reasoned that “limitation on independent expendi-
tures ‘relative to a clearly identified candidate’ precludes most as-
sociations from effectively amplifying the voice of their adherents, the
original basis for the recognition of First Amendment protection of the
freedom of association.”106

The Court also used the political expression rationale to rule that
it is unconstitutional to limit the amount of their own funds that mil-
lionaires and billionaires may use to finance their own campaign.107

The Court held that “[t]he candidate, no less than any other person,
has a First Amendment right to engage in the discussion of public is-
sues and vigorously and tirelessly to advocate his own election.”108

The Court asserted the importance of candidates’ “unfettered opportu-
nity” to express their positions so that voters can form educated
opinions.109

The Court indicated that it believes all expenditure limits infringe
on First Amendment freedoms and no corruption risks would stem
from their removal.110  The expenditure limits were declared uncon-
stitutional.111  The Court did uphold the contribution limits, but as
discussed earlier in reference to non-constituent spending and men-
tioned again below, the aggregate limit, which set a cap for the cumu-
lative annual amount that can be given, was eventually struck down.

The Bipartisan Campaign Reform Act of 2002112 (“BCRA”) had a
provision that prevented corporations, labor unions, and nonprofits
from issuing electioneering communications thirty days before a pri-
mary or sixty days before a general election.113  The Citizens United v.
Federal Election Commission114 decision overturned both the BCRA
and previous legislation prohibiting direct political advocacy by corpo-

104. Buckley v. Valeo, 424 U.S. 1, 262 (1976) (White, J., concurring in part and dis-
senting in part) (noting that this rationale is often referred to as the Court having ruled
that “money is speech”).

105. Buckley, 424 U.S. at 244.
106. Id. at 22.
107. See generally id.
108. Id. at 52.
109. Id at 52-53.
110. Id. at 45.
111. Id. at 51.
112. Pub. L. No. 107-155, 116  Stat. 81 (2002) (repealed 2010).
113. Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, 116  Stat. 81

(2002) (repealed 2010).
114. 558 U.S. 310 (2010).
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rations.115  That 2010 ruling held that corporations can engage in di-
rect political advocacy and should face no limitations on their
campaign contributions.116

As discussed earlier, the Supreme Court struck down the aggre-
gate limits on campaign contributions set by the FECA with the Mc-
Cutcheon v. Federal Election Commission117 decision in 2014, ruling
that the limits were unconstitutional and violated the First Amend-
ment.  As a result, there are no limits on the number of candidates to
which an individual may contribute.118

Various constitutional amendments have been proposed to ad-
dress campaign finance regulation.  However, the Senate rejected pro-
posed amendments to allow Congress to determine campaign
spending limits in federal elections in both 1997 and 2014.119  The
other avenue for an amendment to the Constitution begins with two-
thirds of the states calling for a convention,120 a process that has
never succeeded.121  Overall, this is a very hard row to hoe, and little
progress has been made.

The continued growth of election expenditures provides clear evi-
dence showing that almost all attempts to limit the flood of private
monies into the hands of public officials have failed.  Even accounting
for inflation, election expenditures have grown.122  In 1998, congres-
sional races cost approximately $1.6 billion ($2.4 billion adjusted for
inflation); by 2014 they cost $3.8 billion.123  While total money spent
on the 2016 presidential election was slightly lower than during the
prior two elections (approximately $2.4 billion compared to $2.8 billion
in 2008 and $2.6 billion in 2012), money spent on 2016 congressional
races reached a new high, costing more than $4 billion.124

115. Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 365-66 (2010).
116. Citizens United, 558 U.S. at 365.
117. 572 U.S. 185 (2014).
118. McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 203-04 (2014).
119. Eric Schmitt, Senate Rejects Campaign Finance Amendment, N.Y. TIMES (Mar.

19, 1997), https://www.nytimes.com/1997/03/19/us/senate-rejects-campaign-finance-
amendment.html; ASSOCIATED PRESS, Campaign Spending Curb Defeated, N.Y. TIMES

(Sept. 11, 2014), http://www.nytimes.com/2014/09/12/us/campaign-spending-curb-
defeated.html?_r=0.

120. U.S. CONST. art. V.
121. Constitutional Amendment Process, NAT’L ARCHIVES, https://www.archives.gov/

federal-register/constitution (last visited Feb. 26, 2020).
122. Derek Willis, Every Election Is the Most Expensive Election. Or Not., N.Y.

TIMES (Dec. 16, 2014), http://www.nytimes.com/2014/12/17/upshot/every-election-is-the-
most-expensive-election-or-not.html.

123. Cost of Election, CTR. FOR RESPONSIVE POLITICS, https://www.opensecrets.org/
overview/cost.php?display=T&infl=N (last visited Feb. 6, 2020).

124. Niv M. Sultan, Election 2016: Trump’s Free Media Helped Keep Cost Down, but
Fewer Donors Provided More of the Cash, CTR. FOR RESPONSIVE POLITICS (Apr. 13, 2017),
https://www.opensecrets.org/news/2017/04/election-2016-trump-fewer-donors-provided-
more-of-the-cash/.
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All of this suggests the merit of focusing on what contributors can
get rather than on what they can give.  This does not mean that cam-
paign contributions should be unregulated; rather, targeting unscru-
pulous benefits seems a much more promising approach for reformers.
Additionally, limiting the “Give” means limiting even those who do not
seek special benefits—those who may support a candidate for philo-
sophical or moral reasons.  Since this is not the case if one limits only
self-seeking benefits, this is one other merit of limiting the “Get” that
is lacking in efforts to limit the “Give.”

IV. TRANSPARENCY FAR FROM SUFFICIENT

Courts have held that corruption can be deterred through trans-
parency and disclosure requirements.  In McCutcheon v. Federal Elec-
tion Commission,125 the United States Supreme Court stated,
“disclosure of contributions minimizes the potential for abuse of the
campaign finance system,” and further noted that disclosure require-
ments “may also ‘deter actual corruption and avoid the appearance of
corruption by exposing large contributions and expenditures to the
light of publicity.’”126

While often discussed as an alternative to regulation, trans-
parency is, in effect, a form of government regulation.  Unlike other
forms of regulation, transparency has a major disadvantage: it as-
sumes that the public has requisite resources to interpret the findings
and translate them into effective political action, above all in voting
choices.127  Substantial behavioral economics research says otherwise:
the public is unable to properly process and act on even simple infor-
mation because of “wired-in,” congenital, systematic, cognitive bi-
ases.128  Numerous books, studies, and TV programs by 60 Minutes

125. 572 U.S. 185 (2014).
126. McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 223 (2014) (quoting Buck-

ley v. Valeo, 424 U.S. 1, 67 (1976)).
127. Ann Florini, Introduction: The Battle for Transparency, in THE RIGHT TO KNOW

4 (Ann Florini ed., 2007).
128. See generally Daniel Kahneman, Jack Knetsch & Richard Thaler, Anomalies:

The Endowment Effect, Loss Aversion, and Status Quo Bias, 5 J. ECON. PERSP. 193
(1991); J. EDWARD RUSSO & PAUL J. H. SHOEMAKER,  DECISION TRAPS: TEN BARRIERS TO

BRILLIANT DECISION-MAKING & HOW TO OVERCOME THEM (1989); Arthur Lefford, The In-
fluence of Emotional Subject Matter on Logical Reasoning, 34 J. GEN. PSYCHOL. 127
(1946); Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision
Under Risk, 47 ECONOMETRICA 263 (1979); Marco Cipriani & Antonio Guarino, Herd
Behavior and Contagion in Financial Markets, 8 B.E. J. THEORETICAL ECON. 581 (2008);
Robert H. Frank, Thomas Gilovich, & Dennis T. Regan, Does Studying Economics In-
hibit Cooperation?, 7 J. ECON. PERSP. 159 (1993).
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and Frontline, among others, have not convinced the public to grant
high priority to campaign financing reforms.129

Further, while super political action committees (“super PACs”)
are required to disclose their donors, those donors can include non-
profits.  Nonprofits do not have to reveal the names of their donors,
which means that super PAC donors can remain anonymous.  In 2011,
the Center for Responsive Politics noted that five super PACs operat-
ing during the 2010 election cycle “attribute[ed] all or nearly all of
their contributions to nonprofit organizations.”130

Organizations such as 501(c)(4) and 501(c)(6) entities fall in the
category of politically active nonprofits, which can accept unlimited
contributions and are typically under no obligation to disclose their
contributors.131  In theory, their political activity is limited, but in
practice these limits are often unenforced.  The prevalence of these
organizations in federal elections has increased.  They are considered
to provide “dark money,” because their funding sources are obscure.132

As part of the reforms here suggested, disclosure should be mandatory
for all organizations that spend in any way on political campaigns.

Many super PACs also have misleading or vague names that
make it impossible to know which interests they are seeking to pro-
mote.  How is one to tell that the America Future Fund supports
Republicans, while the Future Forum PAC supports Democrats?133

In Buckley v. Valeo,134 the Court did recognize that disclosure
may not be sufficient to prevent corruption, stating that “Congress
was surely entitled to conclude that disclosure was only a partial mea-
sure, and that contribution ceilings were a necessary legislative con-
comitant to deal with the reality or appearance of corruption.”135

129. See, e.g., LAWRENCE LESSIG, REPUBLIC, LOST (2011); Norah O’Donnell, Are
Members of Congress Becoming Telemarketers?, 60 MINUTES (April 24, 2016), https://
www.cbsnews.com/news/60-minutes-are-members-of-congress-becoming-telemarketers/
; Steve Kroft, Washington’s Open Secret: Profitable PACs, 60 MINUTES (May 11, 2014),
https://www.cbsnews.com/news/washingtons-open-secret-profitable-pacs-2/; PBS, Big
Sky, Big Money, FRONTLINE (Oct. 30, 2012), https://www.pbs.org/wgbh/frontline/film/big-
sky-big-money/.

130. Kathleen Ronayne, Some Super PACs Reveal Barest of Details About Funders,
CTR. FOR RESPONSIVE POLITICS (June 17, 2011), https://www.opensecrets.org/news/2011/
06/some-super-pacs-reveal-barest/.

131. Political Nonprofits (Dark Money), CTR. FOR RESPONSIVE POLITICS, https://
www.opensecrets.org/outsidespending/nonprof_summ.php (last updated Apr. 04, 2020).

132. Id.
133. Compare Republican/Conservative, CTR. FOR RESPONSIVE POLITICS, https://

www.opensecrets.org/pacs/industry.php?txt=Q01&cycle=2018 (last visited Apr. 04
2019), with Democratic/Liberal, CTR. FOR RESPONSIVE POLITICS, http://www.open
secrets.org/pacs/industry.php?txt=Q02&cycle=2018 (last visited Apr. 04, 2020).

134. 424 U.S. 1 (1976).
135. Buckley v. Valeo, 424 U.S. 1, 28 (1976).
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However, when Congress did act, the Court struck down practically all
the limits Congress had set on making contributions.

V. THE GROUND FOR WHAT CONSTITUTES BRIBERY

The reforms suggested in this Article treat any material cam-
paign contributions that result in special benefits not available to
others with the same attributes as bribery, unless the difference is
relevant.  To implement these reforms, either Congress or the United
States Supreme Court must revisit the way quid pro quo is
determined.

In 2016, former Virginia Governor Bob McDonnell took his brib-
ery conviction to the Supreme Court, in McDonnell v. United
States,136 and prevailed.137  Writing for a unanimous Court, Chief
Justice John Roberts declared that, based on the Court’s 1999 ruling
in United States v. Sun-Diamond Growers of California:138

[H]osting an event, meeting with other officials, or speaking
with interested parties is not, standing alone, a ‘decision or
action’ within the meaning of § 201(a)(3), even if the event,
meeting, or speech is related to a pending question or matter.
Instead, something more is required: § 201(a)(3) specifies
that the public official must make a decision or take an action
on that question or matter, or agree to do so.139

Thus, the Court limited the prosecution of federal bribery charges.
In a private meeting, a high-ranking official of the U.S. Depart-

ment of Justice pointed out that the Department understands quid
pro quo to have taken place only when the donor explicitly conditions
the donation to some benefit.140  If a congressional committee is about
to vote on whether to grant a special favor tailored to match only a
single donor, and that donor indicates that he will make a major dona-
tion after the vote, or half before and half after, and members of the
committee then vote in line with the interests of the donor, such prac-
tice does not qualify as quid pro quo under current law.

To effect the reforms outlined here, quid pro quo classifications
must have a lower threshold.  The Supreme Court’s very narrow inter-
pretation of quid pro quo precludes the prosecution of many corrupt
acts.  This interpretive trend must be overturned, either by Congress
or the Court itself.

136. 136 S. Ct. 2355 (2016).
137. McDonnell v. United States, 136 S. Ct. 2355, 2370 (2016).
138. 526 U.S. 389 (1999).
139. McDonnell, 136 S. Ct. at 2370 (2016) (citing United States v. Sun-Diamond

Growers of Cal., 526 U.S. 398 (1999)).
140. This comment was made on the condition of anonymity.
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The Federal Bureau of Investigation’s (“FBI”) Abscam sting-oper-
ation of 1978 to 1980 illustrates the high bar of evidence now required
for bribery convictions.  Posing as representatives of fictitious Arab
Sheikhs, FBI agents induced members of Congress to accept money in
return for exerting political influence to benefit the Sheikhs.141  Inter-
actions between the members of Congress and the FBI agents were
captured on a hidden video camera.142  Seven members of Congress
were convicted of bribery and other offenses.143  Abscam was a text-
book example of quid pro quo, but most cases will not have video
evidence.

VI. CONCLUSION

As it currently stands, a lobbyist may reach out to a member of
Congress right before a vote on a bill that would provide a multi-mil-
lion dollar benefit (or even multi-billion dollar benefit, in the case of
some industries, such as oil) to the lobbyist’s special interest group.
At this time, the lobbyist could say that their group just made a signif-
icant donation to the member’s election campaign (PAC and/or a re-
lated super PAC).  Additionally, the lobbyist could let the member
know that their group is considering tripling this amount and that the
lobbyist will be in touch the next week (after the vote) to inform the
member of Congress regarding the result of their group’s delibera-
tions.  Under current law, such an interaction is not considered an at-
tempt to bribe a public official, because no quid pro quo was explicitly
mentioned.  That is, the United States employs an extremely limited
definition of quid pro quo.  The definition should be expanded to ac-
count for benefits clearly favoring the interests of those who make con-
tributions before or after the vote, within a defined period.

One may prefer other ways to stop what is, in effect, widespread,
systematic, legalized bribery.  However, no one concerned about shor-
ing up democracy, functional governance, and the common good can
ignore the importance of curbing the ways private money floods into
the hands of public officials.

141. MARTIN TOLCHIN & SUSAN J. TOLCHIN, GLASS HOUSES: CONGRESSIONAL ETHICS

AND THE POLITICS OF VENOM (2009).
142. Id.
143. Id.
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CONFINING CUSTODY

JUSTIN W. AIMONETTI†

“[T]he Court seems now to equate custody with almost any re-
straint, however tenuous.  One wonders where the end is.”1

I. INTRODUCTION

When a prisoner petitions for a writ of habeas corpus (“writ”)
under the federal habeas corpus statute, a federal court must deter-
mine whether the individual is being held “in custody in violation of
the Constitution or laws or treaties of the United States.”2  The
United States Supreme Court has indicated that custody is a jurisdic-
tional prerequisite for criminal offenders seeking to challenge the le-
gality of their conviction in federal court.3  Because “custody is the
passport to federal habeas corpus jurisdiction,”4 federal courts must
first determine if the habeas petitioner is in custody.  But what does
“custody” mean?  Congress, at least in the habeas corpus context, has
failed to define the term.

With no definition to guide the judiciary, courts traditionally ap-
plied the plain meaning of the term in conjunction with both the “com-
mon-law” and the “histor[ical]” use of the writ.5  That generated the

† University of Virginia School of Law, J.D. 2020. I am profoundly grateful to
Professor Caleb Nelson for his helpful guidance, insightful feedback, and his immense
generosity throughout every step of the process. Thanks also to the members of the
Creighton Law Review, especially Daniel McDowell, Eric Hagen, Jackson Stokes, Jes-
sica Patach, Deanna Matthews, John Sigmon, David Schaut, Teryn Blessin, Justice
Simanek, Christopher Greene, Joe Willms, Maggie Brokaw, Jennifer Novotny, and Sa-
rah Mielke for their careful editing and feedback. I am solely responsible for all errors.

1. Hensley v. Mun. Court, 411 U.S. 345, 354 (1973) (Blackmun, J., concurring).
2. 28 U.S.C. § 2254(a) (2018) (emphasis added); 28 U.S.C. § 2241(c)(1) (2018); see

also Thomas v. Crosby, 371 F.3d 782, 786 (11th Cir. 2004) (noting, “where a prisoner is
in custody pursuant to the judgment of a state court, his petition is subject to both
§ 2241 and § 2254”).  I should note that when a prisoner is “in custody under a sentence
of a court established by Act of Congress,” 28 U.S.C. § 2255(a) governs.  28 U.S.C.
§ 2255(a) (2018).  The distinction between a prisoner in custody pursuant to the judg-
ment of a state court or pursuant to the judgment of a federal court is technical for this
Article’s purpose, because either way the prisoner must be “in custody.” See id.

3. Maleng v. Cook, 490 U.S. 488, 494 (1989) (per curiam) (holding that custody is
a subject matter jurisdictional issue).

4. U.S. ex rel. Dessus v. Pennsylvania, 452 F.2d 557, 560 (3d Cir. 1971).
5. Jones v. Cunningham, 371 U.S. 236, 238 (1963); see also Kimberley A. Murphy,

The Use of Federal Writs of Habeas Corpus to Release the Obligation to Report under
State Sex Offender Statutes: Are Defendants in Custody for Purposes of Habeas Corpus
Review, 2000 L. REV. M.S.U.-D.C.L. 513, 521 (2000) (stating, “[p]rior to its decision in
Jones, the Court adhered to the strict rule that a prisoner must be in physical custody in
order for the writ to attach”).
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“strict custody rule,” which required actual physical confinement for a
petitioner to meet the jurisdictional custody requirement.6  In 1963,
however, the Court replaced the bright-line strict custody rule with
the restraint on one’s liberty standard.7  The standard obliges courts to
identify “restraints upon individual liberty that are severe enough to
justify the exercise of the extraordinary federal habeas jurisdiction.”8

Unsurprisingly, this malleable test has produced unpredictable re-
sults.  Applying the standard, courts have determined that “parole,
probation, bail, personal recognizance, pendent consecutive sentences,
suspended sentences, halfway house commitments, community ser-
vice, [ ]community-based alcohol treatment . . . [and] [i]nactive and
unattached reserve status in the military” sufficiently restrain one’s
liberty to count as “custody” for purposes of habeas jurisdiction.9  On
the other hand, courts have decided that “compelled restitution, fines,”
registration requirements, and “deprivations of various licenses” fail
to satisfy the current custody approach.10  This Article will argue that
the abandonment of the bright-line strict custody rule unfairly obli-

6. Developments in the Law: Federal Habeas Corpus, 83 HARV. L. REV. 1038, 1074
(1970) [hereinafter Developments]; see also Preiser v. Rodriquez, 411 U.S. 475, 484
(1973) (quoting Fay v. Noia, 372 U.S. 391, 399 n.5 (1963)) (observing that “the tradi-
tional function of the writ is to secure release from illegal custody . . . [and] the writ
[was] used to ‘inquir(e) into illegal detention with a view to an order releasing the
petitioner’”).

7. LARRY W. YACKLE, POSTCONVICTION REMEDIES 178 (1981).
8. Id.; see also Wendy R. Calaway, Sex Offenders, Custody and Habeas, 92 ST.

JOHN’S L. REV. 755, 760 (2018) (noting that the “term custody encompasses not only
individuals subject to immediate physical imprisonment, but also those subject to re-
straints that significantly confine and restrain freedom and are not shared by the public
generally”); id. at 787 (explaining that “[c]ourts have recognized that while an individ-
ual’s custody may begin when he is sent to prison, it extends beyond those confines”).

9. Wayne A. Logan, Federal Habeas in the Information Age, 85 MINN. L. REV. 147,
153 (2000); Earley v. Murray, 451 F.3d 71, 75 (2d Cir. 2006) (post-release supervision);
Barry v. Bergen Cty. Prob. Dep’t, 128 F.3d 152, 160–62 (3d Cir. 1997) (500 hours of
community service); Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d 874, 894–95
(2d Cir. 1996) (banishment from tribal land); Dow v. Circuit Court of First Circuit ex rel.
Huddy, 995 F.2d 922, 922-23 (9th Cir. 1993) (per curiam) (mandatory fourteen-hour
alcohol rehabilitation program); Sammons v. Rodgers, 785 F.2d 1343, 1345 (5th Cir.
1986) (per curiam) (unexpired suspended sentence); United States ex rel. B. v. Shelly,
430 F.2d 215, 217 n.3 (2d Cir. 1970) (probation); see also Calaway, supra note 8, at 755
(stating, “[u]sing this paradigm, the Supreme Court has extended the definition of cus-
tody to those on parole, those on probation, and those out on bond awaiting trial”).

10. Ruth A. Moyer, Avoiding Magic Mirrors - A Post-Padilla Congressional Solu-
tion to the 28 U.S.C. Sec. 2254 Custody and Collateral Sanctions Dilemma, 67 N.Y.U.
ANN. SURV. AM. L. 753, 783-86 (2012). Recently, the Third Circuit concluded that the
requirement to register as a sex offender qualifies as a sufficient restraint on one’s lib-
erty to satisfy the custody requirement. Piasecki v. Court of Common Pleas, Bucks Cty.,
PA, 917 F.3d 161, 172 (3d Cir. 2019). In doing so, the Third Circuit created a circuit
split. See Fowler v. Fischer, No. 18CIV2769ERHBP, 2019 WL 2551766, at *3 (S.D.N.Y.
May 30, 2019) (analyzing the circuit split on the question whether “registration and
related requirements imposed pursuant to sex offender registration statutes satisfy the
‘in custody’ requirement.”).
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gated lower courts to engage in the difficult task of determining which
punishments sufficiently restrain the liberty of a habeas petitioner.
Moreover, this Article will reveal that the departure from the strict
custody rule was contrary to both the plain meaning of the governing
statute and the traditional common law understanding of the term.

Part I briefly discusses the foundation of the writ of habeas corpus
in early America before proceeding to examine the progression of stat-
utory habeas in the United States.11  Part II details the development
of the United States Supreme Court’s interpretation of custody.12

Part III surveys the difficulties lower courts encounter when deciding
which forms of punishment sufficiently restrain a petitioner’s lib-
erty.13  This part will also consider, in light of the Supreme Court’s
recent decision in Padilla v. Kentucky,14 emerging complications re-
sulting from the increasingly obscure line that separates direct from
collateral consequences of conviction.15  Part IV turns to the Court’s
recent decision in Jennings v. Rodriguez16 to argue that a framework
is in place to confine custody to its plain and common law meaning.17

Finally, Part V offers concluding remarks.18

II. STATUTORY HABEAS

The United States Supreme Court departed from the strict cus-
tody rule in the 1963 case of Jones v. Cunningham.19  The historical
development of the statutes at issue in Jones, however, will show that
Congress never intended to abandon the plain meaning, common law
understanding of custody.  Instead, tracing the statutory development
from the Judiciary Act of 178920 to the subsequent changes in the
Habeas Corpus Act of 1867,21 the 1874 Revised Statutes of the United
States, and finally the 1948 codification of the habeas statutes into the
United States Code,22 reveals that Congress understood custody to re-
quire physical confinement and not merely restraint on one’s liberty.

11. See infra notes 4-21 and accompanying text.
12. See infra notes 21-33 and accompanying text.
13. See infra notes 33-44 and accompanying text.
14. 559 U.S. 356 (2010).
15. See infra notes 34-39 and accompanying text.
16. 138 S. Ct. 830 (2018).
17. See infra notes 45-50 and accompanying text.
18. See infra notes 51-52 and accompanying text.
19. 371 U.S. 236 (1963); see also Murphy, supra note 5, at 527 (noting that “the

boundary surrounding the ‘in custody’ requirement for writs of habeas corpus has been
stretched considerably” since the Jones decision).

20. Ch. 20, 1 Stat. 73 (1789) (codified as amended at 28 U.S.C. §§ 2241-2256
(2018)) (granting habeas corpus jurisdiction to the federal courts).

21. Ch. 28, 14 Stat. 385 (1867) (codified as amended at 28 U.S.C. § 2241 (2018)).
22. Pub. L. No. 80-773, 62 Stat. 964.  Title 28 of the United States Code was en-

acted into positive law by Congress on June 25, 1948.  Id.
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A. JUDICIARY ACT OF 1789

Alexander Hamilton, in Federalist No. 84, emphasized the impor-
tance of “the writ of habeas corpus” in that the writ protects against
“the practice of arbitrary imprisonment[ ]” and throughout history has
operated as a “formidable instrument[ ]” against tyranny.23  The First
Congress of the United States also felt an “obligation” to give “life and
activity” to the safeguards historically afforded by the writ of habeas
against arbitrary imprisonment.24  On September 24, 1789, the First
Congress adopted “An Act to establish the Judicial Courts of the
United States.”25  The Act, popularly known as the Judiciary Act of
1789,26 empowered “the justices of the supreme court,” as well as the
“judges of the district courts,” to “grant writs of habeas corpus for the
purpose of an inquiry into the cause of commitment.”27  Congress,
however, expressly limited the judiciary’s power to grant the writ.
The Act empowered courts to grant habeas relief “to prisoners in gaol,”
only if the prisoner was “in custody, under or by colour of the authority
of the United States.”28

23. THE FEDERALIST NO. 84, at 444 (Alexander Hamilton) (G. Carey & J. McClellan
eds. 2011).

24. Ex parte Bollman, 8 U.S. (4 Cranch) 75, 95 (1807).  The First Congress was
influenced by the recently ratified Suspension Clause, which states: “The Privilege of
the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or
Invasion the public Safety may require it.” U.S. CONST. art. I, § 9, cl. 2.  For a more
thorough discussion of the Suspension Clause, see Paul D. Halliday & G. Edward White,
The Suspension Clause: English Text, Imperial Contexts, and American Implications 94
VA. L. REV. 575 (2008); Amy C. Barrett, Suspension and Delegation, 99 CORNELL L. REV.
251 (2014).  Moreover, while access to the writ of habeas is guaranteed by the Constitu-
tion, “the conditions upon which such a directive may issue are specifically governed by
federal legislation.” Constitutional Law Habeas Corpus, 48 VA. L. REV. 112, 112 (1962).

25. Judiciary Act of 1789, ch. 20, 1 Stat. 73, 73 (1789).  For a detailed history of the
act, see Charles Warren, New Light on the History of the Federal Judiciary Act of 1789,
37 HARV. L. REV. 49 (1923).

26. Ch. 20, 1 Stat. 73, 73 (1789).  For a description of the jurisdiction of federal
courts, see Maeva Marcus, Introduction, in ORIGINS OF THE FEDERAL JUDICIARY: ESSAYS

ON THE JUDICIARY ACT OF 1789 3, 4 (Maeva Marcus ed., 1992); see also ERWIN CHEMERIN-

SKY, FEDERAL JURISDICTION 20-32 (4th ed. 2003) (noting that “the current specification
of the jurisdiction of [federal] courts is the product of numerous changes adopted in
many statutes since the Judiciary Act of 1789”).

27. Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73, 82 (1789).  I should mention that
section 14 consists of three distinct sentences.  The first gave all federal courts the
power to issue writs of habeas corpus. Id. The second sentence conferred a more limited
version of that authority upon individual federal judges to grant the initial writ of
habeas corpus “for the purpose of an inquiry into the cause of commitment.” Id.  The
key difference between the first and the second sentence is that courts possessed the
apparent authority to grant all of the various types of writs of habeas corpus (rather
than just the initial writ of habeas corpus ad subjiciendum for the purpose of launching
an inquiry into the cause of confinement).  Section 14’s third sentence, as interpreted by
the Supreme Court in Ex parte Bollman, 8 U.S. (4 Cranch) 75 (1807), imposed the cus-
tody limitation upon both the first sentence (courts) and the second sentence (judges).

28. Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73, 73 (1789).
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The First Congress, unfortunately, did not define custody.  In ad-
dition, cases grappling with the satisfaction of the custody require-
ment rarely appeared in Anglo-American law before 1789.29  Even
though bail was a “well-established pre-conviction device,” people re-
leased on bail, as well other non-incarcerated individuals, never
thought of themselves as being in custody, most likely because custody
was not thought of in substantive terms.30  That is because, except for
in situations of the most exceptional circumstances,31 a petitioner was
historically “able to obtain habeas [relief] only if he was subject to tan-
gible physical restraints.”32  In the absence of an explicit definition of
custody, “resorting” to the “common law” was the judiciary’s preferred
method to uncover the scope and the “meaning of the term.”33

The common law, informed by Anglo-American history, demon-
strates that the writ was understood to be a “remedy available for
those . . . unlawfully imprisoned.”34  Furthermore, according to Wil-
liam Blackstone’s Commentaries on the Laws of England, the writ was
to be “directed to the person detaining another, and commanding him
to produce the body of the prisoner, with the day and cause of his cap-
tion and detention.”35  Blackstone’s understanding of the writ sug-
gests that, at least to some individuals of that era, imprisonment was
a prerequisite for a court to entertain a habeas petition.36  Addition-

29. See WILLIAM F. DUKER, A CONSTITUTIONAL HISTORY OF HABEAS CORPUS 294
(1980).

30. Id.
31. Jones v. Cunningham, 371 U.S. 236, 239 (1963) (noting that “an English court

permitted a parent to use habeas corpus to obtain his children from the other parent,
even though the children were ‘not under imprisonment, restraint, or duress of any
kind.’”); see also Lehman v. Lycoming Cty. Children’s Servs. Agency, 458 U.S. 502, 524
(1982) (Blackmun, J., dissenting) (observing that “[h]istorically, the English common-
law courts permitted parents to use the habeas writ to obtain custody of a child as a way
of vindicating their own rights”).

32. Developments in the Law: Federal Habeas Corpus, supra note 6, at 1073; see
also McNally v. Hill, 293 U.S. 131, 138 (1934).

Diligent search of the English authorities and the digests before 1789 has
failed to disclose any case where the writ was sought or used, either before or
after conviction, as a means of securing the judicial decision of any question
which, even if determined in the prisoner’s favor, could not have resulted in his
immediate release.

Id.
33. Bollman, 8. U.S at 93-94.  In Ex parte Bollman, Chief Justice Marshall noted

that although the power to issue the writ had to come from statutory law, “for the mean-
ing of the term habeas corpus, resort may unquestionably be had to the common law.”
Id.

34. 9 WILLIAM SEARLE HOLDSWORTH, A HISTORY OF ENGLISH LAW 114 (1926).
35. 2 HERBERT BROOM & EDWARD A. HADLEY, COMMENTARIES ON THE LAWS OF EN-

GLAND 119 (1875).
36. I should pause to note that blind reliance on William Blackstone’s Commenta-

ries for a historical proposition, or more importantly, for the proposition that the Fram-
ers thought about a matter in one certain way, is often historically unwise.  Halliday &
White, supra note 24, at 589-90 (stating, “[m]ore generally, relying upon print treatises
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ally, eighteenth-century dictionaries buttress the physical confine-
ment plain meaning understanding of custody.  Samuel Johnson’s
influential Dictionary of the English Language equated custody with
“imprisonment.”37  And the 1828 edition of Noah Webster’s dictionary
defined the word custody as “to hold.”38  The dictionary definitions in-
dicate that custody, according to its ordinary English usage, meant
physical confinement.

Any remaining doubt pertaining to the meaning of custody in sec-
tion 14 of the Act is resolved by turning to the Act’s legislative history,
which demonstrates that members of the First Congress associated
“custody” with imprisonment.  Alluding to the writ in the context of
creditor-debtor contractual relations, New Jersey Representative
Elias Boudinot stated that Congress should worry about a “debtor . . .
in custody,” who is in “confinement for an actual debt,” being “res-
cue[d]” by “the marshal of the district [who] shall wrest him out of the
hands of the sheriff.”39  This formulation appears to assume that “cus-
tody” means physical restraint, because the marshal could not wrest a
habeas petitioner out of a state sheriff’s hands unless the petitioner
was physically detained.  The remarks of Maryland Representative
Michael J. Stone provide additional support to the proposition that
Congress understood custody to require imprisonment.  Speaking di-
rectly about the writ, Congressman Stone stated that if someone “re-
quired” the prisoner “in gaol” to make an appearance in court, “habeas
corpus may be granted.”40  In addition, while speaking about the mar-
shal “delivering up his prisoner,” Congressman Stone stated that the
reasons must be shown for “detaining a man after the cause for which
he was committed to [the jailer’s] custody ceased.”41  The use of the
words prisoner, detain, and gaol in connection with the writ of habeas

such as Blackstone’s to recover an Anglo-American history of habeas corpus may ad-
versely affect one’s understanding of the actual workings of English habeas cases in
practice”); see also Martin Jordan Minot, The Irrelevance of Blackstone: Rethinking the
Eighteenth-Century Importance of the Commentaries, 104 VA. L. REV. 1359, 1359 (2018)
(challenging “William Blackstone’s modern position as the ‘oracle’ of the law in the
eighteenth century”).

37. 1 SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE 531 (6th ed.
London 1786).  The Supreme Court has recently used dictionaries dated from the found-
ing period to give meaning to particular words. See, e.g., DC v. Heller, 554 U.S. 570, 581
(2008) (citing 1 SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE 106 (1978)
(4th ed. 1773); 1 TIMOTHY CUNNINGHAM, A NEW AND COMPLETE LAW DICTIONARY

(London 1771); NOAH WEBSTER, AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE

(photo. Reprt. 1989) (1828)).
38. Noah Webster, AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE (1828).
39. 1 ANNALS OF CONG. 827 (1789) (Joseph Gales, ed. 1790) (remarks of H.R.

Boudinot).
40. Id. at 858 (remarks of H.R. Stone).
41. Id.
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signifies that the congressional drafters of the Act understood custody
to mean imprisonment.

The legislative history of the Act, alongside the common law his-
tory and the dictionary definition of custody, demonstrate that physi-
cal confinement was the gateway to habeas jurisdiction.  The
combined consideration of the common law tradition, dictionary defi-
nition, and legislative history also strongly suggest, if they do not
guarantee, that “a reasonable person” consulting “the text of the law,
placed alongside the remainder of the corpus juris” would have under-
stood custody to mean nothing less than imprisonment.42  Of course,
this was precisely the United States Supreme Court’s understanding
of section 14’s custody requirement when it stated, in 1830, that the
“writ of habeas corpus is a high prerogative writ, known to the com-
mon law, the great object of which is the liberation of those who may
be imprisoned without sufficient cause.”43  It is thus safe to assume
that in order to satisfy the custody requirement of section 14, the
habeas petitioner had to be imprisoned.

B. HABEAS CORPUS ACT OF 1867

Pursuant to section 14 of the Judiciary Act of 1789,44 federal
courts possessed limited, if any, power to release persons held in state
confinement awaiting trial.45  That is because prior to 1867, with only
a few exceptions,46 “there was no federal habeas jurisdiction to inquire
into detentions pursuant to state law.”47  But section 1 of the Habeas
Corpus Act of 186748 altered the antebellum habeas framework by ex-
tending the federal writ to state prisoners.49  Section 1 of the Act pro-

42. ANTONIN SCALIA, COMMON-LAW COURTS IN A CIVIL-LAW SYSTEM: THE ROLE OF

UNITED STATES FEDERAL COURTS IN INTERPRETING THE CONSTITUTION AND LAWS, IN A
MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW 3, 17 (Amy Gutmann ed.,
1997).

43. Ex parte Watkins, 28 U.S. 193, 202 (1830) (emphasis in the original).
44. Ch. 20, 1 Stat. 73, 73 (1789) (current version at 28 U.S.C. § 2241 et seq.).
45. CARY FEDERMAN, THE BODY AND THE STATE 24-25 (2006).
46. Congress passed legislation in 1833 and 1842 authorizing courts to grant the

writ of habeas to state prisoners in custody on account of acts done pursuant to the
authority of a foreign sovereign or the United States. See HENRY MELVIN HART & HER-

BERT WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM 1236-37 (1953).
47. Paul M. Bator, Finality in Criminal Law and Federal Habeas Corpus for State

Prisoners, 756 HARV. L. REV. 441, 465 (1963)
48. Ch. 28, 14 Stat. 385 (1867) (current version at 28 U.S.C. § 2241 et seq.).
49. Some argue against the “popular conception that a purpose of the Act was to

extend federal habeas to state prisoners.”  These scholars, instead, argue that the legis-
lative history suggests Congress did not intend to grant state prisoners access to the
federal writ of habeas. See Frank W. Smith Jr., Federal Habeas Corpus: State Prison-
ers and the Concept of Custody, 4 U. RICH. L. REV. 1, 12-13 (1969) (citing Louis Mayers,
The Habeas Corpus Act of 1867: The Supreme Court as Legal Historian, U. CHI. L. REV.
33, 43 (1965)).  The fact that Congress may have primarily focused on former slaves,
does not necessarily mean Congress closed the door on state prisoners seeking habeas
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vided that “in addition to the authority already conferred by law,” the
federal courts “shall have power to grant the writ of habeas corpus in
all cases where any person may be restrained of his or her liberty in
violation of the Constitution, or of any treaty or law of the United
States.”50  Section 1 is important for two principal reasons.

First, the Act permitted “a person imprisoned or detained under
state authority to seek a writ of habeas corpus from the federal courts
if he believed that his rights under the United States Constitution or
statutes were violated by the state.”51  Secondly, the Act focuses on
the restraint imposed upon the liberty of the habeas petitioner, unlike
Section 14 of the Judiciary Act, which spoke in terms of prisoners in
jail.52  One explanation for the conspicuous phraseological change is
that Congress wanted to create a mechanism by which newly freed
slaves could challenge either violations of the Civil Rights Act of
186653 or violations of the Thirteenth Amendment.54 The legislative
history and the genesis of the bill both suggest that the Act’s “drafts-
man envisaged a habeas proceeding instituted on behalf not of a pris-
oner but of an ex-slave allegedly ‘restrained of his liberty’ under an
apprenticeship or contract labor statute.”55  Courts, in fact, did extend
the Act to individuals restrained of their liberty in violation of the
Thirteenth Amendment, even though not imprisoned in the classical
sense.56  But the judiciary ultimately did not narrowly interpret the

relief in federal courts.  See Marc Arkin, The Ghost at the Banquet: Slavery, Federalism,
and Habeas Corpus for State Prisoners, 70 TUL. L. REV. 1, 9 (1995) (noting that Con-
gress extended national power over the states in order to protect individuals from arbi-
trary imprisonment by state governments).

50. Habeas Corpus Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385 (1867) (emphasis
added).

51. William M. Wiecek, The Great Writ and Reconstruction: The Habeas Corpus
Act of 1867, 36 J. SO. HIST., 530, 531 (1970).

52. Lewis Mayers, The Habeas Corpus Act of 1867: The Supreme Court as Legal
Historian, 33 U. CHI. L. REV. 31, 35 (1965).

53. Ch. 31, 14 stat. 27 (1866) (codified as amended at 42 U.S.C. §§ 1981-1983)).
54. U.S. Const. amend. XIII (“Neither slavery nor involuntary servitude, except as

a punishment for crime whereof the party shall have been duly convicted, shall exist
within the United States, or any place subject to their jurisdiction.”).  The decision to
move away from the Judiciary Act’s “prisoner in gaol” language and opt instead for “any
person . . . restrained of his or her liberty,” makes perfect sense when considering the
fact that an “ex-slave held in bondage or peonage” is certainly restrained of his or her
liberty while not necessarily in custody in the classic physically confined sense.  Mayers,
supra note 52, at 35.

55. Mayers, supra note 52, at 47.  The Act was likely designed to provide a “final
resolution of the petitioner’s right to freedom.” Id. at 48.

56. Chief Justice Salmon Chase, while sitting on circuit, in the case In re Turner,
concluded that a former slave indentured to her former master was in custody for pur-
poses of habeas jurisdiction. See In re Turner, 24 F. Cas. 337, 339 (Chase, Circuit Jus-
tice, C.C.D. Md. 1867) (No. 14,247).  As a result, the court held the petitioner “must be
discharged from restraint by the respondent,” id. at 340, because the “contract violated
the Thirteenth Amendment as a form of involuntary servitude.”  George Rutherglen,
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Act to create a framework dedicated solely to the enforcement of the
Civil Rights Act or the Thirteenth Amendment.57  Instead, the Act
was interpreted to extend the writ of habeas to prisoners convicted by
a state court of competent jurisdiction.58  The phraseological change to
restraint on one’s liberty, nevertheless, does present the question
whether the alteration was intended to upset the imprisonment con-
ception of custody for such petitioners.

Despite a general meagerness of congressional history devoted to
the Habeas Corpus Act,59 Senator Lyman Trumbull of Illinois, while
reporting the bill in the Senate stated:

[T]he habeas corpus act of 1789, to which this bill is an
amendment, confines the jurisdiction of the United States
courts in issuing writs of habeas corpus to persons who are
held under United States laws. Now, a person might be held
under a State law in violation of the Constitution and laws of
the United States, and he ought to have in such a case the
benefit of the writ, and we agree that he ought to have re-
course to the United States courts to show that he was ille-
gally imprisoned in violation of the Constitution or laws of
the United States.60

State Action, Private Action, and the Thirteenth Amendment, 94 VA. L. REV. 1367, 1388
(2008). The writ’s extension to former slaves, however, had no bearing on the common
law rule that a prisoner convicted by a court of competent jurisdiction had to satisfy the
strict custody rule to meet the custody jurisdictional requirement. See infra notes 112-
138 and accompanying text.

57. See Ex parte McCardle, 73 U.S. 318, 325 (1868) (emphasis in original).
The first section gives to the several courts of the United States, and the sev-
eral justices and judges of such courts within their respective jurisdictions, in
addition to the authority already conferred by law, power to grant writs of
habeas corpus in all cases where any person may be restrained of liberty in
violation of the Constitution or of any treaty or law of the United States.

Id.; see also Fay v. Noia, 372 U.S. 391, 416 (1963) (asserting that the “legislative his-
tory” of the Act “lends support” to “conclusion” that Congress intended to allow federal
review of state convictions).

58. Prior to enactment of the Habeas Corpus Act of 1867, courts followed the com-
mon-law rule that “a judgment of conviction rendered by a court of general criminal
jurisdiction was conclusive proof that confinement was legal. Such a judgment pre-
vented issuance of the writ without more.”  United States v. Hayman, 342 U.S. 205, 211
(1952); accord Ex parte Watkins, 28 U.S. (3 Pet.) 193, 207 (1830) (“The judgment of the
circuit court in a criminal case is of itself evidence of its own legality, and requires for its
support no inspection of the indictments on which it is founded.”).  Even after 1867,
according to Paul Bator’s article, prisoners who were being held in custody pursuant to
a sentence imposed by a court of competent jurisdiction might have been able to petition
for habeas relief (in the sense that they were indeed in custody), but they would have
lost on the merits; “if a court of competent jurisdiction adjudicated a federal question in
a criminal case, its decision of that question was final, subject only to appeal, and not
subject to redetermination on habeas corpus.”  Bator, supra note 47, at 483.

59. Mayers, supra note 52, at 43.
60. CONG. GLOBE, 39th Cong., 1st Sess. 4229 (1866) (emphasis in original omitted,

emphasis added).



518 CREIGHTON LAW REVIEW [Vol. 53

Although it is true that “the bill nowhere mentioned prisoners”61 and
only mentioned the word custody in “two places,”62 Senator Trum-
bull’s statement suggested that Congress understood the restraint-on-
one’s-liberty phraseology to require the petitioner, attacking a sen-
tence of a court of competent jurisdiction, be illegally imprisoned.
Senator Trumbull was not alone in understanding that custody, under
such circumstances, required imprisonment.

Senator Reverdy Johnson of Maryland, while voicing his concerns
with the geographic reach of the Act, supported an imprisonment un-
derstanding of the restraint-on-one’s-liberty phraseology.  Senator
Johnson worried that “a man who may be imprisoned in any part of
the United States” could be brought out of confinement by the “writ
issued by a district judge of the United States farthest from the place
of imprisonment.”63  Responding to Senator Johnson’s concerns, Sena-
tor Trumbull replied that it would be “objectionable” that a “district
judge in one part of the Union might issue a writ of habeas corpus to
bring before him a person confined in a remote part of the Union
. . . .”64  The back-and-forth between Senator Trumbull and Senator
Johnson strongly implies that Congress did not view the restraint-on-
liberty phraseology as upsetting the common-law understanding of
custody for individuals convicted by a court of competent jurisdiction.
Instead, it appears that Congress equated custody with restraint on
liberty and thus required the petitioner be detained, or more precisely
imprisoned, to satisfy the custody jurisdictional requirement of the
habeas statute.

C. THE 1874 REVISED STATUTES OF THE UNITED STATES

Congress, in 1874, amassed the “general and permanent” laws of
the United States, including the Habeas Corpus Act of 1867,65 into
one volume entitled the Revised Statutes of the United States.66  Sec-

61. Mayers, supra note 52, at 37.
62. Id. at 48 n.65
The word ‘custody’ appears at two places in the 1867 statute: in the provision
requiring that the petitioner for habeas corpus shall set forth, among other
things, ‘in whose custody he or she is detained,’ and in the provision authoriz-
ing the Supreme Court, in connection with appeals to that Court under the act,
to prescribe ‘regulations and orders, as well for the custody and appearance of
the person alleged to be restrained of his liberty,’ as for other formal matters
connected with an appeal to the Court.

Id.
63. CONG. GLOBE, 39th Cong., 2d Sess. 730 (1867) (emphasis added).
64. Id. (emphasis added).
65. Ch. 28, 14 Stat. 385 (1867).
66. Federal Judicial History Office, GUIDE TO RESEARCH IN FEDERAL JUDICIAL HIS-

TORY 103, 113 (2010) (“In 1878, Congress published a second edition that omitted obso-
lete laws and corrected errors from the first edition.”); see also U.S. Nat. Bank of Oregon
v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 449 n.4 (1993) (“The 1874 edition of the
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tion 752 of Chapter 13 of the Revised Statutes67—titled Habeas
Corpus— provided that “[t]he several justices and judges of the said
courts, within their respective jurisdictions, shall have power to grant
writs of habeas corpus for the purpose of an inquiry into the cause of
restraint of liberty.”68  Section 752’s “restraint of liberty” language em-
ulated the Habeas Corpus Act of 1867.  Section 753, however, reverted
back to the Judiciary Act of 1789’s69 use of the term “custody” and the
phrase “prisoner in jail.”70  The Section provided that:

The writ of habeas corpus shall in no case extend to a pris-
oner in jail, unless . . . he is in custody under or by color of the
authority of the United States, or is committed for trial before
some court thereof; or is in custody for an act done or omitted
in pursuance of a law of the United States, or of an order,
process, or decree of a court or judge thereof; or is in custody
in violation of the Constitution or of a law or treaty of the
United States . . . .71

Some have speculated that the reference to “prisoner” and “custody” in
the Revised Statutes was the result of “apparently unnoticed handi-
work of the compiler of the revised statutes.”72  An alternate explana-
tion for the reversion back to Judiciary Act of 1789’s use of the term
“custody” and the phrase “prisoner in jail,” is that Congress revised
the statutes to capture the “true intent and meaning” of the law at the
time.73

Senator Roscoe Conkling, when reporting the Revised Statutes to
the Senate, stated that “although the phraseology of course has been
changed” in some ways, “the aim throughout has been to preserve ab-
solute identity of meaning, not to change the law in any particular”

Revised Statutes marked the last time Congress codified United States laws by reenact-
ing all of them. An 1878 edition of the Revised Statutes updated the original Revised
Statutes, but was not enacted as positive law.”).

67. REV. STAT. § 753 (1874).
68. Id. § 752 (emphasis added).  I mentioned in note 14, supra, that the structure of

section 14 of the Judiciary Act of 1789 consisted of three sentences.  Likewise, the Re-
vised Statutes of 1874 is similarly divided into three components.  Section 751 grants
courts the power to issue writs of habeas corpus. Id. § 751.  Section 752 conferred a
more limited version of that authority upon individual federal judges to grant the initial
writ of habeas corpus “for the purpose of an inquiry into the cause of restraint of lib-
erty.” Id. § 752.  Like section 14’s third sentence, section 753 imposed the custody limi-
tation upon both section 751 (courts) and section 752 (judges). Id. § 753.

69. Ch. 20, 1 Stat. 73 (1789).
70. REV. STAT. § 753.
71. Id. (emphasis added).
72. Mayers, supra note 52, at 35 n.20.
73. 2 CONG. REC 4220 (1874) (remarks of Sen. Conkling); see also Chapman v.

Houston Welfare Rights Org., 441 U.S. 600, 625 (1979) (Powell J., concurring) (“The
history of the [1874] revision makes abundantly clear that Congress did not intend the
revision to alter the content of federal statutory law.”).
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way.74  In fact, the goal of the revisions was “to present . . . the law in
all its parts as it was actually found to exist dispersed through seven-
teen volumes of statutes.”75  Senator Conkling’s statement suggests
that Congress did not seek to change the meaning of the law by revis-
ing the statutes. The Revised Statutes, rather, were intended to make
the law both more accessible and generally more understandable to
the general public.76  If the changes in phraseology in the Revised
Statutes were meant to significantly alter the meaning of the law, one
would not expect the Senate to have “passed the bill with only a few
minutes of discussion.”77  The meager legislative record devoted to the
Revised Statutes implied that Congress was not departing from the
previous understanding of custody’s operative meaning.  Even though
Senator Morton of Indiana noted that the commissioners on the joint
committee—tasked with revising the statutes—”cloth[ed]” the prior
“phraseology” in “new language,” there is no evidence that Congress or
the committee intended to change the meaning of the law, nor the
meaning of custody in particular.78

The interchangeable use of the restraint-of-liberty phraseology in
section 752 and the prisoner-in-jail and custody terminology in section
753 means that Congress equated restraint of liberty with imprison-
ment—at least for an individual convicted by a court of competent ju-
risdiction.79  To dispel any doubt, one need only look to the statutory

74. 2 CONG. REC 4220 (1874) (remarks of Sen. Conkling).
75. Id.
76. See id. (discussing the goal to make the law more understandable for the public

more generally). Given “the customary stout assertions of the codifiers that they had
merely clarified and reorganized without changing substance,” the Supreme Court has
been hesitant to conclude that the 1874 revision altered the original scope of a revised
statute. See United States v. Price, 383 U.S. 787, 803 (1966); see also Maine v.
Thiboutot, 448 U.S. 1, 14 (1980) (Powell J., dissenting) (“Since the legislative history
also shows that the revision [of 1874] generally was not intended to alter the meaning of
existing law. . .this Court previously has insisted that apparent changes be scrutinized
with some care.”).

77. William L. Burdick, The Revision of the Federal Statutes, 11 A.B.A.J. 178, 179
(1925); see also Anita S. Krishnakumar, The Sherlock Holmes Canon, 84 GEO. WASH. L.
REV. 1, 2-3 (2016) (defining the “dog that did not bark” interpretative canon/presump-
tion as follows: “if a statutory interpretation would significantly change the existing
legal landscape, Congress can be expected to comment on that change in the legislative
record; thus, a lack of congressional comment regarding a significant change can be
taken as evidence that Congress did not”).

78. 2 CONG. REC. 4220 (remarks of Sen. Morton).
79. REV. STAT. § 752 (1874) (emphasis added).  Section 753’s “prisoner in jail” ter-

minology, admittedly, does not cover the entire universe of people who could seek
habeas under section 752 or 751.  The category of people who were suffering a “restraint
of liberty” (within the meaning of section 752) could have been somewhat broader than
the category of people who were prisoners in jail (triggering the special restriction im-
posed by section 753).  In fact, subsequent provisions in the same chapter of the Revised
Statutes tend to support this possibility.  For instance, section 760 referred to “the party
imprisoned or restrained.” Id. § 760; see also id. § 765 (“The person alleged to be in
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interaction between section 752 and section 753.  For a judge to in-
quire into the cause of restraint on one’s liberty, pursuant to section
752, the habeas petitioner attacking a sentence of a court of competent
jurisdiction  had to be imprisoned to satisfy the custody jurisdictional
requirement of section 753.80  The intermixing of language from both
the Judiciary Act of 1789 and the Habeas Corpus Act of 1867 in the
Revised Statutes suggests that Congress did not intend the restraint-
on-one’s-liberty phraseology to upset the common law historical mean-
ing of custody as applied to individuals imprisoned pursuant to a con-
viction by a court of competent jurisdiction.

D. THE 1948 REVISIONS AND CODIFICATION OF THE HABEAS CORPUS

ACT

From 1874 until 1948, sections 75281 and 75382 of the Revised
Statutes went untouched by Congress.  But in 1948, Congress, re-
sponding to the successive filing of habeas petitions by state prisoners
who were “collaterally attacking state court convictions in a broad and
repetitious manner,”83 directed the Judicial Conference of the United

prison or confined or restrained of his liberty.”).  Sections 751 and 752, therefore, likely
enabled not just prisoners but also a few other categories of people to seek habeas.  For
example, section 752 of the Revised Statutes allowed individual federal judges to grant
habeas to people who were being held in a condition of slavery or involuntary servitude.
See supra note, at 56. Both sections may have also accounted for additional categories of
people—such as the historical use of habeas in family settings (i.e., with respect to pa-
rental “custody”), or to contest the legality of someone’s enlistment in the military, or to
contest confinement in a mental institution. See infra note, at 111. If such categories of
people were indeed eligible for habeas under sections 751 and 752, it follows that some
people were eligible for habeas under sections 751 and 752 even though they were not
“prisoner[s] in jail” whose applications for habeas would have been governed by section
753.  Those categories, however, involve situations in which the recipient of the writ of
habeas had the type of dominion over the petitioner that would enable the recipient to
produce the person’s body.  Alternatively, section 753 is best read as imposing special
restrictions (imprisonment) on the circumstances in which a federal court or an individ-
ual federal judge could grant habeas with respect to an individual convicted by a court
of competent jurisdiction.

80. As explained in note 56, supra, an individual restrained of their liberty result-
ing from a violation of the Thirteenth Amendment does not need to be in custody in the
common-law sense.

81. Rev. Stat. § 752.
82. Id. § 753.
83. Frank A. Hooper, Habeas Corpus Under 28 U.S.C. Section 2254 - Bane or Bless-

ing, 9 Cumb. L. Rev. 391, 393-94 (1978) (noting that “the scope of the writ enlarged
(mainly due to the expansion of due process considerations)”); see Note, Federal Habeas
Corpus for State Prisoners, 55 Colum. L. Rev. 196, 197 (1955) (asserting that abuse of
the writ was a constant irritant to the states and “impos[ed] a financial burden on the
state having to defend its adjudications in district courts”). O. John Rogge and Murray
A. Gordon attribute the surge in state prisoners filing federal habeas petitions to a more
expansive view of the rights applicable to the States guaranteed under the Fourteenth
Amendment to the United States Constitution during the 1920s. See O. John Rogge &
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States to develop possible solutions to limit abusive filings.84  The Ju-
dicial Conference appointed a committee to study federal habeas
corpus procedure,85 and that committee, working together with “the
Committee on Revision of the Laws,” advocated revisions to the
habeas statute.86

Chapter 153, entitled “Habeas Corpus,” codified sections 752 and
753 of the Revised Statutes into section 2241.87  Subsection (a) of sec-
tion 2241, titled the “[p]ower to grant writ,” closely mirrors the lan-
guage used in section 752, stating specifically that:

Writs of habeas corpus may be granted by the Supreme
Court, any justice thereof, the district courts and any circuit
judge within their respective jurisdictions.  The order of a cir-
cuit judge shall be entered in the records of the district court
of the district wherein the restraint complained of is had.88

Recall that section 752 enabled courts to inquire into the “the cause of
restraint of liberty.”89 Subsection (a) of section 2241 retains restraint
but drops the phrase of liberty.  The phrase restraint of liberty does not
appear anywhere in chapter 153.90  The reason proffered by the com-
mittee tasked with revising the statutes, for the absence of the phrase
from chapter 153 is noteworthy.  The Report from the House Commit-
tee on the Judiciary to the full House of Representatives announced
that the “[w]ords ‘for the purpose of an inquiry into the cause of re-
straint of liberty’ . . . were omitted as merely descriptive of the writ.”91

That statement is of great significance because it conclusively demon-
strates that Congress did not view the restraint of liberty phraseology
as altering the common-law understanding of custody.  The Report,
moreover, stated that the “changes in phraseology” were “necessary to
effect the consolidation” of the Revised Statutes into Title 28 of the

Murray A. Gordon, Habeas Corpus, Civil Rights, and the Federal System, 20 U. Chi. L.
Rev. 509, 511-12 (1953).

84. Hooper, supra note 83, at 394; see also Frank W. Wilson, Federal Habeas
Corpus and the State Court Criminal Defendant, 19 Vand. L. Rev. 741, 744 (1966) (“In
1948, the Federal Habeas Corpus Act was amended, largely in response to steadily
mounting criticism of the expansion of federal habeas corpus supervision of state court
trials.”).

85. Hooper, supra note 83, at 394.
86. 93 CONG. REC. 5049 (1947); Congress heeded the committee’s recommendations

by passing an act intended “[t]o revise, codify, and enact into law title 28 of the United
States Code entitled ‘Judicial Code and Judiciary.’”  Act of June 25, 1948, Pub. L. 80-
773, ch. 646, 62 Stat. 869 (1948) (codified as amended at 28 U.S.C. § 1350 (2000)).  Title
28 revised the phraseology of the preexisting habeas statutes, while also adding § 2554.
See id.

87. 28 U.S.C. § 2241(a) (2018).
88. Id. (emphasis added).
89. REV. STAT. § 752 (1874) (emphasis added).
90. See generally 28 U.S.C. 153 (2018).
91. H.R. REP. NO. 80-308, at 178 (2d Sess. 1947).
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United States Code.92  Changing phraseology for the sole purpose of
consolidation implies that the alterations to the statutory text were
meant only to condense the statutory language and were not intended
to substantively alter legal meaning.93

Furthermore, subsection (c) of section 2241 closely mirrors the
language used in section 753, stating that:

The writ of habeas corpus shall not extend to a prisoner un-
less—(1) He is in custody under or by color of the authority of
the United States or is committed for trial before some court
thereof; or (2) He is in custody for an act done or omitted in
pursuance of an Act of Congress, or an order, process, judg-
ment or decree of a court or judge of the United States; or (3)
He is in custody in violation of the Constitution or laws or
treaties of the United States . . . .94

Unlike section 753 of the Revised Statutes, subsection (c) of section
2241 does not include the noun jail after prisoner.  The omission of
liberty in section 2241 subsection (a) and jail in section 2241 subsec-
tion (c) raises the natural question of whether Congress intended any
substantive change with the omission of both words.  The more precise
question is whether Congress sought to alter the meaning of custody.
The legislative history of section 2241 strongly indicates that Con-
gress did not intend to change the historical common law understand-
ing of the custody requirement.

John M. Robsion, a member of the House of Representatives,
stated on the House floor that the committees tasked with revising the
statutes studied the preexisting statutes “carefully” and proceeded
“word for word and line for line” to effectively restate “the Federal
laws . . . in effect on April 15, 1947.”95  Representative Robsion also
stated that the revision would represent “the body of the laws that are
now in existence.”96  Representative Robsion’s remarks indicate that
Congress, or at least the House of Representatives, understood section
2241 to supply the “people generally” with readily accessible and more
textually clear statutes, but not to alter the statutes’ legal meaning.97

Moreover, there is no legislative history indicating that the House un-

92. Id. at 177.
93. The Supreme Court recently applied such logic to the Court Interpreters Act,

See Taniguchi v. Kan Pac. Saipan, Ltd., 566 U.S. 560, 565 (2012) (“The substance of this
Act was transmitted through the Revised Statutes of 1874 and the Judicial Code of 1911
to the Revised Code of 1948, where it was codified, ‘without any apparent intent to
change the controlling rules. . .”‘) (citation omitted).

94. 28 U.S.C. § 2241(c) (2018) (emphasis added).
95. 93 CONG. REC. 5049 (1947).
96. 93 CONG. REC. 8385.
97. Id.
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derstood the Act to alter the pre-existing legal understanding of the
custody requirement.98

In addition, legislative history suggests that the Senate also did
not intend to upset the common law traditional understanding of the
custody requirement.  First off, the Report from the Senate Committee
on the Judiciary stated that “great care has been exercised to make no
changes in the existing law which would not meet with substantially
unanimous approval.”99  It seems unlikely that such a significant
change as allowing a non-imprisoned habeas petitioner, who was con-
victed by a court of competent jurisdiction, to satisfy the custody re-
quirement would have enjoyed “substantially unanimous” support.

A colloquy between Senator Absalom Willis Robertson of Virginia
and Senator Forest C. Donnell of Missouri is to the same effect as the
committee report.  During the discussion of the 1948 codification, Sen-
ator Robertson asked whether “the bill presents this codification as a
thoroughly expert codification of existing law.”100  Senator Donnell re-
sponded that “[i]n codifying and revising, it was felt essential in some
instances—as, for instance, in the matter of habeas corpus to redraft
the provisions of the statute.”101  Senator Donnell further stated that
Congress “had the advantage of knowing what the judicial conference
of senior circuit judges . . . had decided as to what should be done with
respect to that particular subject.”102  Senator Donnell also reassured
Senator Robertson that “the purpose of this bill is primarily to revise
and codify and to enact into positive law, with such corrections as
were deemed by the committee to be of substantial and noncontrover-
sial nature.”103

One such substantial, yet noncontroversial, modification that
Senator Donnell was in all likelihood referring to was the addition of
section 2254.104  Section 2254 was the product of the Judicial Confer-
ence committee’s report on possible legislative solutions to the abuse
of federal habeas by state petitioners.105  The section provided:

98. “[W]here the legislative history is silent, courts should not presume that Con-
gress intended to work drastic changes in a law, on the theory that if drastic changes
were intended, some legislator would have ‘barked’ and highlighted the change some-
where in the legislative history.” See Anita S. Krishnakumar, The Hidden Legacy of
Holy Trinity Church: The Unique National Institution Canon, 51 WM. & MARY L. REV.
1053, 1096 n.202 (2009).

99. Revising, Codifying, and Enacting into Law Title 28 of the United States Code,
Entitled “Judicial Code and Judiciary,” S. REP. NO. 80-1159, at 2 (2d Sess. 1948).

100. 93 CONG. REC. 7928.
101. Id.
102. Id.
103. Id.
104. 28 U.S.C. § 2254 (2018).
105. Hooper, supra note 83, at 394.
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An application for a writ of habeas corpus in behalf of a per-
son in custody pursuant to the judgment of a State court shall
not be granted unless it appears that the applicant has ex-
hausted the remedies available in the courts of the State, or
that there is either an absence of available State corrective
process or the existence of circumstances rendering such pro-
cess ineffective to protect the rights of the prisoner.  An appli-
cant shall not be deemed to have exhausted the remedies
available in the courts of the State, within the meaning of
this section, if he has the right under the law of the State to
raise, by any available procedure, the question presented.106

Section 2254 codified a United States Supreme Court decision that re-
quired a petitioner convicted in state court to exhaust state remedies
prior to seeking habeas review in federal court.107  According to Chief
Judge Parker, who was in charge of the Judicial Conference of Senior
Circuit Court Judges who drafted section 2254, the purpose of the sec-
tion was to simplify the habeas procedure, eliminate frivolous succes-
sive petitions, and incentivize states to adopt adequate post-conviction
procedures.108  Even though section 2254 supplemented the Revised
Statutes, in that the section created additional procedural require-
ments, there exists no indication that the committee or Congress
sought to change the common law understanding of custody with its
addition.  The section, in fact, includes the words prisoner and cus-
tody.  Moreover, the Senate Report, in describing the purpose of sec-
tion 2254, uses “persons detained” and “prisoner.”109  The use of both
terms in the Senate Report adds additional support to the supposition
that a petitioner—who was convicted by a court of competent jurisdic-
tion—had to be imprisoned to satisfy the custody requirement despite
the addition of section 2254 to chapter 153.

The enactment of Title 28 of the United States Code into positive
law undoubtedly involved notable changes to the pre-existing habeas
statutes.  The statutory language, however, was “altered in detail but
not in substance.”110  In addition, the retention of terms like prisoner
and custody and the significant amount of legislative history support-
ing an imprisonment conception of custody demonstrate that Congress
preserved the common law strict custody rule—at least for individuals
convicted by a court of competent jurisdiction.  As similarly discussed

106. 28 U.S.C. § 2254.
107. Ex parte Hawk, 321 U.S. 114, 118 (1944) (requiring that a petitioner seeking

habeas relief in the federal courts exhaust state proceedings beforehand).
108. John J. Parker, Limiting the Abuse of Habeas Corpus, 8 F.R.D. 171, 173-74

(1948).
109. Revising, Codifying, and Enacting into Law Title 28 of the United States Code,

Entitled “Judicial Code and Judiciary,” S. REP. NO. 80-1159, at 9 (2d Sess. 1948).
110. Louis H. Pollak, Proposals to Curtail Federal Habeas Corpus for State Prison-

ers: Collateral Attack on the Great Writ, 66 YALE L. J. 50, 52 n.9 (1956).
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at length above,111 the textual distinction between section 2241(a)’s
use of “restraint” and section 2241(c)’s extension of the writ to “a pris-
oner” leaves room for the possibility that a few categories of people
might be eligible for habeas under section 2241(a) even though they
are not “prisoner[s]” (and hence are not subject to the limitations im-
posed by section 2241(c)).  With that being said, those categories are
linked together,112 and alternatively, an individual convicted by a
court of competent jurisdiction is still subject to the custody limitation
imposed by section 2241(c). The next part of this Article will turn to
the Supreme Court’s interpretation of the custody requirement both
prior to and after the 1948 codification.

III. THE UNITED STATES SUPREME COURT’S
INTERPRETATION OF CUSTODY

Prior to 1963, the United States Supreme Court consistently in-
terpreted custody to require imprisonment.113  In fact, a number of
Supreme Court decisions interpreting section 2241114 of the 1948 codi-
fication interpreted custody to require physical confinement.115  That
approach, however, was abandoned in 1963.116 This Part examines
the history of the Court’s interpretation of custody and analyzes the
rationale for the abandonment of the strict custody rule by the Warren
Court.

111. See supra note 79.
112. Those categories of people—such as the historical use of habeas in family set-

tings [i.e., with respect to parental “custody”], or to contest the legality of someone’s
enlistment in the military, or to contest confinement in a mental institution—involve
situations in which the recipient of the writ of habeas had the type of dominion over the
petitioner that would enable the recipient to produce the person’s body.

113. Calaway, supra note 8, at 760 (opining that “the earliest interpretations of cus-
tody required that a petitioner be physically confined.  The Court’s interpretation relied
on the literal translation of habeas corpus, “you have the body,” and thus, it was neces-
sary to have the body in order to release it”); see also Ian J. Postman, Re-Examining
Custody and Incarceration Requirements in Postconviction DNA Testing Statutes, 40
CARDOZO L. REV. 1723, 1736–37 (2019).

Courts historically read the federal writ’s custody requirement strictly. How-
ever, beginning in the early 1960s, the Warren Court relaxed the meaning of
‘custody’ in the habeas context. The Court has read the requirement leniently
ever since. Today, the habeas custody requirement entails only that a person
files their habeas corpus petition in federal court while under government-im-
posed restraints not shared by the general public.

114. 28 U.S.C. § 2241 (2018).
115. Wales v. Whitney, 114 U.S. 564 (1885) (reaffirming the strict custody rule);

McNally v. Hill, 293 U.S. 131 (1934) (same).
116. Jones v. Cunningham, 371 U.S. 326 (1963).
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A. THE STRICT CUSTODY RULE

Wales v. Whitney,117 decided in 1885, was the first case in which
the United States Supreme Court explicitly interpreted the habeas
custody requirement.  Referring to section 754 of the 1874 Revised
Statutes,118 the Court stated that “[w]hile the acts of congress con-
cerning this writ are not decisive, perhaps, as to what is a restraint of
liberty, they are evidently framed in their provisions for proceedings
in such cases on the idea of the existence of some actual restraint.”119

The statement implied that the Court understood the statutory text to
equate restraint of liberty with actual physical restraint.  The Court
nonetheless noted that the statute was devoid of a “satisfactory defini-
tion” of “the character of the restraint or imprisonment” required to
sustain the writ.120  The Court, therefore, had to develop its own cus-
tody rule to determine when a petitioner satisfied the restraint of lib-
erty inquiry.

The Court first argued that the use of “detained” and “custody” in
the text of the statute “contemplate[s] a proceeding against some per-
son who has the immediate custody of the party detained, with the
power to produce the body of such party before the court or judge, that
he may be liberated if no sufficient reason is shown to the con-
trary.”121  The Court next looked to the common law and English case
law122 to argue that “[s]omething more than moral restraint is neces-
sary to make a case for habeas corpus.  There must be actual confine-
ment or the present means of enforcing it.”123  Based on both the text
of the statute and the common law history, the Court fashioned the
bright-line “strict custody rule,” requiring actual confinement for a pe-
titioner to satisfy the jurisdictional custody requirement.124

117. 114 U.S. 564 (1885).
118. REV. STAT. § 754 (1874).  According to the Court, “Rev. Stat. § 754 says the ap-

plication for the writ must set forth ‘in whose custody he (the petitioner) is detained,
and by virtue of what claim or authority, if known.’” Wales, 114 U.S. at 574.  The Court
does not specifically cite Rev. Stat. § 752 or § 753, but clearly alludes to both by inter-
preting the restraint-on-liberty phraseology.

119. Wales, 114 U.S. at 574.
120. Id.
121. Id.
122. The Court referred to Lord Mansfield’s determination, in Rex v. Dawes and Rex

v. Kessel, that because neither petitioner was detained both did not satisfy the custody
requirement. Id. at 573.

123. Id. at 571-72.
124. Developments, supra note 6, at 1074.  The strict custody rule implies the adop-

tion of an inflexible rule formula for determining the custody question.  The Court, how-
ever, acknowledged that “the extent and character of the restraint which justifies the
writ, must vary according to the nature of the control which is asserted over the party in
whose behalf the writ is prayed.” Wales, 114 U.S. at 572. The Court’s custody rule,
therefore, seems to suggest some flexibility in application, in that some sort of restraint
short of physical confinement may be sufficient to render a petitioner in custody for
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Applying the strict custody rule, Mr. Wales’ habeas petition was
denied for lack of jurisdiction because he was not in actual physical
confinement.  Mr. Wales was prevented from leaving the nation’s capi-
tal city, at the direction of the Secretary of the Navy, pending his
court-martial proceeding.  The Court deemed this limitation an insuf-
ficient restraint to place him in custody.125  The Court reasoned that
Mr. Wales retained sufficient autonomy and freedom because he was
not confined to a prison, but was only instructed not to leave the
city.126  The fact that Mr. Wales’ retained physical independence
meant that his confinement to the nation’s capital did “not present
such a case of restraint of personal liberty as to call for discharge by a
writ of habeas corpus.”127

Nearly half a century after the Wales decision, the Court reaf-
firmed the strict custody rule in McNally v. Hill.128  In that case, Mc-
Nally was convicted on a three-count indictment for violating several
provisions of the National Motor Vehicle Theft Act.129  He petitioned
for a writ of habeas corpus while serving the concurrent first and sec-
ond count sentences but before beginning his consecutive third count
sentence, challenging only his conviction for the third count.130  The
Court acknowledged that the governing statute failed to define cus-
tody, and thus, to ascertain its meaning the Court turned to the “com-
mon law, from which the term was drawn, and to the decisions of this
Court interpreting and applying the common-law principles which de-
fine its use when authorized by the statute.”131

The Court determined that the “traditional form of the writ,”—
according to English common law, Parliamentary legislation, and
British judicial interpretations—”put in issue only the disposition of
the custody of the prisoner . . . .”132  As a result, the Court decided that

purposes of federal habeas corpus relief. Flexibility in application, however, is not pre-
sent in the case law prior to 1963, except for petitions—from petitioners not convicted
by a court of competent jurisdiction—for relief involving exceptional circumstances.
Tina D. Santos, Williamson v. Gregoire: How Much Is Enough - The Custody Require-
ment in the Context of Sex Offender Registration and Notification Statutes, 23 SEATTLE

U. L. REV. 457, 463-64 (1999); see also K.L.M., Federal Habeas Corpus in Child Custody
Cases, 67 VA. L. REV. 1423, 1424, 1434 (1981) (recognizing that “there is precedent in
the English common law. . .for the use of the writ of habeas corpus in child custody
cases,” yet still concluding that “the use of federal habeas is unjustified in child custody
cases and that more appropriate federal remedies exist to vindicate the parents’ feder-
ally protected rights”).

125. Santos, supra note 124, at 463.
126. Wales, 113 U.S. at 575.
127. Id.
128. 293 U.S. 131 (1934).
129. McNally v. Hill, 293 U.S. 131, 133 (1934).
130. McNally, 293 U.S. at 134.
131. Id. at 136.
132. Id. at 137.
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its statutory power to issue the writ was pre-conditioned on the pros-
pect that the petitioner would be “immediate[ly] release[d]” from cus-
tody.133  The Court also looked, for added support, to the statutory
origin and the subsequent development of the writ.  The Court noted
that “[s]ection 14 of the Judiciary Act was at pains to declare that the
writ might issue for the purpose of inquiring into the cause of re-
straint of liberty. Without restraint of liberty, the writ will not is-
sue.”134  The Court’s statement is all-in-one: wrong, interesting, and
consequential.  The statement is wrong because as explored in Part I
(A),135 section 14 of the Judiciary Act136 never uses the phrase “re-
straint of liberty.”  Such phraseology, as previously explained,
originated in the Habeas Corpus Act of 1867.137  The statement, more-
over, is interesting because the Court appears to have equated re-
straint of liberty with actual physical confinement—reaffirming the
strict custody rule despite using the restraint-on-one’s-liberty phrase-
ology.  And the statement is consequential because if Congress did in-
deed want to statutorily change the common law meaning of custody,
it appears that slight phraseological alterations would not do the
trick.  The Court did not seem willing to attribute legal significance to
fluctuations back and forth between prisoner in jail, custody, and re-
straint on liberty in the statutory text.

In the end, the unanimous Court in McNally reaffirmed the strict
custody rule.  The Court based its decision on the common law, the
statutory text, precedent, and the historical use of the writ.  By reaf-
firming the strict custody rule, the law of the land required that the
habeas petitioner be confined by a “restraint which is unlawful.”138

Hence, if the petitioner was not physically restrained, “the writ” could
“not be used.”139

B. ABANDONMENT OF THE STRICT CUSTODY RULE

In the 1950s and the 1960s, the United States Supreme Court be-
came “a major initiative-producing agency of modern government,”140

and the “Warren Court’s various rights revolutions” have certainly

133. Id. at 138.
134. Id.
135. See supra notes 5-9 and accompanying text.
136. Ch. 20, 1 Stat. 73 (1789).
137. Ch. 28, 14 Stat. 385 (1867).
138. McNally, 293 U.S. at 138.
139. Id.
140. Robert G. McCloskey, Reflections on the Warren Court, 51 VA. L. REV. 1229,

1250 (1965); see also Toby J. Heytens, Managing Transitional Moments in Criminal
Cases, 115 YALE L.J. 922, 931 n.34 (2006) (“The most disruptive set of transitional mo-
ments in United States history occurred during the criminal procedure revolution of the
1960s.”).
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“generated more than their share of the historical limelight.”141  The
Warren Court’s constitutional rights innovations were especially sig-
nificant “in the area of criminal procedure.”142  The Court realized,
however, that such innovations required a remedial counterpart to ef-
fectuate the constitutionalization of criminal procedure.  The Warren
Court identified the writ of habeas as the ideal remedial counterpart
and thus expanded the writ’s scope to ensure the “active participation
of federal courts in the protection and definition of constitutional
rights.”143  As a result, “[i]t should come as no surprise” that the War-
ren Court set its sights on the strict custody rule and targeted “the
definition of ‘custody”‘ for reevaluation.144

Despite the rapid expansion of constitutional rights relating to
criminal procedure, even the Warren Court was hesitant, at first, to
redefine custody and abandon the strict custody rule.  In Parker v. El-
lis,145 the Court reaffirmed the strict custody rule after concluding
that the habeas petition was moot because the petitioner was released
from prison for good behavior prior to the case being heard.146  The
majority noted that the purpose of the statute was “to inquire into the
legality of the detention, and the only judicial relief authorized was
the discharge of the prisoner.”147  Because the appellant was no longer

141. Risa L. Goluboff, Dispatch from the Supreme Court Archives: Vagrancy, Abor-
tion, and What the Links Between Them Reveal About the History of Fundamental
Rights, 62 STAN. L. REV. 1361, 1370 (2010).

142. Robert M. Cover & T. Alexander Aleinikoff, Dialectical Federalism: Habeas
Corpus and the Court, 86 YALE L.J. 1035, 1036 (1977); see In re Gault, 387 U.S. 1 (1967)
(right to appointed counsel in juvenile delinquency proceedings); Miranda v. Arizona,
384 U.S. 436 (1966) (The Fifth Amendment right against self-incrimination requires
law enforcement officials to advise a suspect interrogated in custody of his or her rights
to remain silent and to obtain an attorney.); Gideon v. Wainwright, 372 U.S. 335 (1963)
(right to appointed counsel); Brady v. Maryland, 373 U.S. 83 (1963) (prosecutor must
divulge exculpatory evidence to state defendant); Robinson v. California, 370 U.S. 660
(1962) (criminal punishment cannot be imposed for status of narcotics addiction); Mapp
v. Ohio, 367 U.S. 643 (1961) (Fourth Amendment excludes unconstitutionally obtained
evidence from use in criminal prosecutions); Griffin v. Illinois, 351 U.S. 12, 19 (1956)
(indigent defendants must be furnished transcript of trial for appellate review).

143. Cover & Aleinikoff, supra note 142, at 1042; see also Larry W. Yackle, Explain-
ing Habeas Corpus, 60 N.Y.U.L. REV. 991, 1008-09 (1985) (“The Court’s ‘procedural’ de-
cisions in the Warren period seem plainly to have been designed to allow state criminal
defendants an opportunity to litigate their federal claims in the federal forum.”)

144. YACKLE, supra note 7, at 178.
145. 362 U.S. 574 (1960).
146. Parker v. Ellis, 362 U.S. 574, 575-77 (1960).  In Parker, the petitioner received

a seven-year sentence for forging a check.  The judge refused to assign him the assis-
tance of counsel and he claimed that decision violated his constitutional rights. Id.; see
also A. C. G., III, Habeas Corpus and Declaratory Judgment, 53 VA. L. REV. 673, 679
(1967) (noting that “Justices Harlan and Clark, however, filed a brief concurring opin-
ion, in which they argued that the case was moot because it no longer presented a case
or controversy, pointing out that the petitioner had other outstanding convictions which
rendered any arguable interest in avoiding civil disabilities a nullity”).

147. Parker, 362 U.S at 575.
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a detained prisoner, the petition became moot because the statute
specified that in order for a court to “adjudicate an application for
habeas corpus” the petitioner had to “be in custody.”148  The Court
also cited precedent—including McNally v. Hill149—to resolve the
case, because precedent made clear that if a defendant was “at liberty,
and having secured the very relief which the writ of habeas corpus
was intended to afford,” the writ could not issue.150  Four dissenting
Justices, however, would have given the appellant his day in court
even though he failed to fulfill the strict custody rule.151

In his dissenting opinion, Chief Justice Warren acknowledged
that section 2241(c)152 provided that the writ will not issue unless the
applicant is “in custody.”153  Chief Justice Warren, nevertheless,
claimed that the custody requirement “applies only to the initial grant
of the writ—the command to the jailer to produce the body of the pris-
oner in court so that his confinement may be inquired into.”154  Ac-
cording to the dissent’s interpretation of custody, if the petitioner filed
the habeas petition while in custody but was later released, the cus-
tody requirement was still statutorily satisfied.

To support this novel interpretation of the custody requirement,
Chief Justice Warren relied principally upon the last sentence of sec-
tion 2243155 which instructed courts to “summarily hear and deter-
mine the facts, and dispose of the matter as law and justice
require.”156  Based on this lone provision of the statute, Chief Justice
Warren concluded that the federal courts were granted a broad scope
of authority to hear and resolve habeas petitions even after the peti-
tioner had been released from strict custody.157  But Chief Justice
Warren’s dissent overlooked other portions of section 2243 that cut
against his broad reading of the last portion of the statute.

For instance, section 2243 first set forth that “[t]he writ, or order
to show cause shall be directed to the person having custody of the
person detained.”158  The Section went on to specify that “[t]he person
to whom the writ or order is directed shall make a return certifying

148. Id. at 576.
149. 293 U.S. 131 (1934).
150. Parker, 362 U.S at 575 (citing Johnson v. Hoy, 227 U.S. 245, 248 (1913)).
151. Id. at 577.
152. 28 U.S.C. § 2243 (1948).
153. Parker, 362 U.S. at 582 (Warren, C.J., dissenting) (citing 28 U.S.C. § 2241(c)

(1948)).
154. A. C. G., III, supra note 146, at 680.
155. Ch. 28, 14 Stat. 385 (1867).
156. 28 U.S.C. § 2243 (1948).
157. Parker, 362 U.S. at 582 (Warren, C.J., dissenting) (citing 28 U.S.C. § 2243

(1948)).
158. 28 U.S.C. § 2243 (1948) (emphasis added).
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the true cause of the detention.”159  Additionally, the Section added
that “the application for the writ and the return present only issues of
law the person to whom the writ is directed shall be required to pro-
duce at the hearing the body of the person detained.”160  Finally, after
considering the issues of law and the questions of fact, and after the
preceding statutory provisions have been satisfied, the statute then
ultimately instructed the judge to “summarily hear and determine the
facts, and dispose of the matter as law and justice require.”161  Chief
Justice Warren relied on the last sentence of section 2243 to advance
his novel interpretation of custody.  Chief Justice Warren’s interpreta-
tion is, admittedly, statutorily defensible.  Under his view, the lan-
guage of section 2243 as a whole could be referring to a custodian who
possessed physical custody of the petitioner at the start of the proceed-
ing.  The statutory context, however, clearly emphasizes the impor-
tance of the detention and the physical custody of the petitioner
throughout the entire course of the habeas process.

The dissent’s conclusion that the custody requirement applied
only during the initial filing of the petition seems to elevate policy con-
siderations above both a plain reading of the statute and centuries of
history and precedent.  In fact, one could argue that the dissent was
engaged in “a bald act of policymaking” and “not really statutory inter-
pretation at all.”162  Upon close inspection of the statute and “the nar-
row, well-defined scope of the writ of habeas corpus,”163 the majority
seems to have the more persuasive argument.  The text of section 2243
indicates that a petitioner released from detention is no longer eligible
for habeas relief because it is impossible to direct the writ at the per-
son having custody of the individual detained if the petitioner has al-
ready been released from detention.  The section’s text, therefore,
clearly contemplated the physical custody of the petitioner.  But the
dissent’s theory that the interests of law and justice should prevail
over a narrow interpretation of custody, which “amount[ed] to a ‘time-
is-of-the-essence’ strait jacket,”164 ultimately paved the way for the
strict custody rule’s abandonment.165

159. Id. (emphasis added).
160. Id. (emphasis added).
161. Id.
162. Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2415 (2015) (Alito, J., dissent-

ing) (leveling this charge against one of Justice Douglas’s opinions about the Patent
Act).

163. George M. Snellings III, Constitutional Law - Moot Questions - Adjudication
After Release of Prisoner, 21 LA. L. REV. 260, 263 (1960).

164. Parker, 362 U.S. at 586.
165. See Habeas Corpus: Custody and Release from Custody Requirements of Habeas

Corpus: Viability of McNally v. Hill in the Modern Context, 65 MICH. L. REV. 172, 179
(1966) (describing the abandonment of the common law strict custody approach); see
also Murphy, supra note 5, at 519 (stating that “although physical restraint was never
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Three years after the Parker decision, the Court discarded the
strict custody rule in Jones v. Cunningham.166  In Jones, a condition
of the petitioner’s parole required him “to obtain the permission of his
parole officer to leave the community, to change residence, or to own
or operate a motor vehicle.”167  The United States Court of Appeals for
the Fourth Circuit dutifully applied precedent holding that the strict
custody rule prevented extension of the writ because the petitioner
was not in “actual, physical custody.”168  Once again, the Supreme
Court recognized that section 2241 required that the petitioner be “in
custody.”169  The Court, however, made note that the statute did not
explicitly define the term.170  Therefore, the Court stated that “[t]o
determine whether habeas corpus could be used to test the legality of
a given restraint on liberty, this Court has generally looked to com-
mon-law usages and the history of habeas corpus both in England and
in this country.”171  As previously mentioned, chapter 153 of title 28 of
the United States Code does not mention restraint on liberty.  Rather
section 2241(c) uses the terms “prisoner” and “custody.”172  Although
the majority did not attribute the phrase “restraint of liberty” to the
statute itself, the lack of clarity provides just another example of the
Warren Court’s penchant for playing fast and loose with the text of
statutes.173  Notwithstanding the absence of explicit operative statu-
tory language using “restraint of liberty,” the Court framed its inquiry
by asking what restraint on liberty will satisfy the custody
requirement.

expressly provided for in the United States’ Constitution, the notion was preserved in
American jurisprudence and survived until the Jones [sic] decision in 1963, which basi-
cally adopted the modified English approach”).

166. 371 U.S. 236 (1963).
167. Jones v. Cunningham, 371 U.S. 236, 237 (1963).
168. Jones v. Cunningham, 294 F.2d 608, 609 (4th Cir. 1961) (emphasis added).

The ‘Great Writ’ of habeas corpus ad subjiciendum may issue only when the
applicant is in the actual, physical custody of the person to whom the writ is
directed.  The court may not order one to produce the body of another who is at
liberty and whose arrest would be unlawful.  The great purpose of the writ is to
afford a means for speedily testing the legality of a present, physical detention
of a person.  It serves no other purpose.

Id.
169. Jones, 371 U.S. at 236 (quoting 28 U.S.C. § 2241 (1948)).
170. Id.
171. Id. at 238.
172. 28 U.S.C. § 2241(c) (1948) (emphasis added).
173. Philip P. Frickey, Getting from Joe to Gene (McCarthy): The Avoidance Canon,

Legal Process Theory, and Narrowing Statutory Interpretation in the Early Warren
Court, 93 CALIF. L. REV. 397, 439 (2005) (noting the “capacious, dynamic statutory inter-
pretation” employed by the Warren Court and how it “was effectively immunized
against congressional reversal by the presence of now-President Lyndon Johnson’s veto
power and the solid liberal majorities in Congress”).
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The Court began its historical exploration by acknowledging that
the primary purpose of habeas corpus “has been to seek the release of
persons held in actual, physical custody.”174  The Court, however,
cited a number of English precedents where the petitioner was not in
actual physical confinement to demonstrate that English courts did
not treat the Habeas Corpus Act of 1679175 “as permitting relief only
to those in jail or like physical confinement.”176  Admittedly, such fa-
milial custody cases cut against a strict custody reading of the habeas
statute.177 Nevertheless, the Supreme Court has subsequently made
clear that even though “[i]t is true that habeas has been used in child-
custody cases in England and in many of the States,”178 federal
habeas “has never been available to challenge parental rights or child
custody.”179  Instead, the Court’s “past decisions have limited the
writ’s availability to challenges to state-court judgments in situations
where” the petitioner is suffering “substantial restraints” resulting
from a “state-court criminal conviction.”180

The Court in Jones turned also to precedent involving individuals
challenging their enlistment into military service to argue that “ ‘pre-
sent physical custody’” has never been required to satisfy the custody
requirement.181  But the Court has historically treated custody in the
military context differently because the military has perpetual juris-
diction over its soldiers and maintains the authority to subject them to
continuous orders.182  Practical concerns, moreover, drive the “suffi-
ciently broad” understanding of custody in the military context.183

For example, soldiers often file petitions in jurisdictions with no “cus-
todian . . . in his chain of command,” and therefore a broad under-
standing of custody is practically required to review, for instance, an
application for honorable discharge.184  At bottom, the Court in Jones

174. Jones, 371 U.S. at 238.
175. For a detailed account of the Habeas Corpus Act of 1679, see Amanda L. Tyler,

Federal Courts, Practice & Procedure Honoring Daniel Meltzera “Second Magna Carta”:
The English Habeas Act and the Statutory Origins of Habeas Privilege, 91 NOTRE DAME

L. REV. 1949, 1972 (2016).
176. Jones, 371 U.S. at 239 (citations omitted). But see Murphy, supra note 5, at 519

(“The Habeas Corpus Act of 1639 dealt only with permitting relief to individuals in jail
or other types of physical confinement”).

177. See Murphy, supra note 5, at 520-21 (detailing a few of such familial custody
cases).

178. Lehman v. Lycoming Cty. Children’s Servs. Agency, 458 U.S. 502, 514 (1982).
179. Lehman, 458 U.S. at 511.
180. Id. at 510.
181. Jones, 371 U.S. at 240.
182. Hammond v. Lenfest, 398 F.2d 705, 711 (2d Cir. 1968).
183. Strait v. Laird, 406 U.S. 341, 346 (1972).
184. Strait, 406 U.S. at 343; see also Schlanger v. Seamans, 401 U.S. 487, 489 (1971)

(holding that the commanding officer exerted control over the military serviceman be-
cause he “was effectively subject to his orders and directions,” and that as a result, the
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held that “[h]istory, usage, and precedent can leave no doubt that, be-
sides physical imprisonment, there are other restraints on a man’s lib-
erty, restraints not shared by the public generally, which have been
thought sufficient in the English-speaking world to support the issu-
ance of habeas corpus,”185 despite not citing a single case in which a
petition for habeas relief stemmed from a criminal conviction.186

The Court’s selective use of history to define custody was “mis-
leading”187 and constituted an “abuse of the historical method” be-
cause, historically, habeas petitions were used only as “a pretrial
device to prevent the arbitrary imprisonment of an individual without
bringing him to trial.”188  The Court, nevertheless, held that the peti-
tioner’s parole conditions restricting him “to a particular community,
house, and job at the sufferance of his parole officer” satisfied the cus-
tody requirement even though the petitioner was not physically de-
tained.189  In the Court’s view, the writ of habeas was “not now and
never has been a static, narrow, formalistic remedy.”190  The meaning
of custody, according to the Court, should evolve to protect “individu-
als against erosion of their right to be free from wrongful restraints
upon their liberty.”191  Under the Court’s newly formulated approach

serviceman could petition for the writ as he was in his officer’s custody despite not be
physically confined).

185. Jones, 371 U.S. at 240.
186. Id. at 239 (citations omitted); see also Alfred Gertmenian, Criminal Procedure:

The Custody Requirement for Habeas Corpus Relief in the Federal Courts, 51 CAL. L.
REV. 228, 230 (1963) (noting the disingenuous case-law the Court relied upon).

187. Gertmenian, supra note 186, at 230 n.18 (noting “that all the cases cited by the
Court to support its interpretation of custody are extraordinary situations. None of the
cases involved a criminal conviction”).

188. Id.  To be sure, Alfred Gertmenian correctly mentions that “the present stat-
utes allow a postconviction use of the writ unknown ‘to common law usages and the
history of habeas corpus,’ a resort to history to determine the scope of this ‘new remedy’
could be regarded as an abuse of the historical method.” Id. at 231.  Indeed,
Gertmenian’s aversion to the use of a historical method to determine the scope or mean-
ing of writ of habeas can certainly be turned against an attempt to use the historical
recording to confine the scope of custody.  Contrary to Gertmenian’s suggestion, how-
ever, the fact that the grounds for habeas have expanded in alignment with the present
governing statutes does not necessarily justify expanding the concept of “custody” too.

189. Jones, 371 U.S. at 242 (noting that the petitioner was unable to exercise his
liberty to the fullest extent and was unable “do those things which in this country free
men are entitled to do”); Santos, supra note 124, at 465.

Among the conditions of his parole that effectively restrained his liberty, the
court noted that the petitioner: (1) was confined to a particular community,
house, and job; (2) could not drive a car without permission; (3) must periodi-
cally report to his parole officer; (4) must permit his parole officer to visit him
at home as well as at his job; and (5) must follow the parole officer’s advice to
keep good company, good hours, work regularly and keep away from undesir-
able places.

Id.
190. Jones, 371 U.S. at 243.
191. Id.
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to the custody requirement, “legal as well as physical restraints” can
place a petitioner “ ‘in custody.’”192  The Court’s reformulation and “re-
laxation” of the custody requirement was “part of a grander scheme”
to ensure that federal courts could protect the recently recognized con-
stitutional rights generated by the Warren Court’s criminal procedure
revolution.193  The Court ultimately grounded its decision, not in the
text of the operative statute, but rather by way of a selective reading
of history and broader policy concerns.  The precedential force of the
Court’s decision is, therefore, up for debate because when a precedent
is not “grounded in anything that Congress has enacted,” the Court
should not place “the entire burden of correcting ‘the Court’s own er-
ror’” on the shoulders of Congress.194

The Court, in addition, may have failed to anticipate the ramifica-
tions of abandoning the strict custody rule.  Since imprisonment was
no longer necessary to satisfy the custody requirement, the issue for
lower courts “really became one of line drawing—how much restraint
was enough to satisfy the custody requirement?”195

IV.  THE CONSEQUENCE OF ABANDONING THE STRICT
CUSTODY RULE

The abandonment of the strict custody rule in favor of the mallea-
ble restraint-on-one’s-liberty standard was not without conse-
quence.196 The first notable consequence involves whether or not to
include the collateral consequences of a conviction in the restraint-on-
one’s-liberty calculation.  The second noteworthy consequence of aban-
doning the strict custody rule involves determining the sufficiency of

192. Developments, supra note 6, at 1074. For a critique of the Court’s newly fash-
ioned custody approach, see DUKER, supra note 29, at 293.  In the years following the
decision in Jones, the strict custody requirement announced in “McNally [was] still fol-
lowed in most circuits.”  David F. Cerf Jr., The Federal Habeas Corpus Act and the Re-
cent Amendments to the Act Limiting Its Use and Abuse by State Prisoners, 22 U. MIAMI

L. REV. 409, 410, 413 (1967); see also Calaway, supra note 8, at 767 (noting, “[c]ertainly,
incarceration pursuant to the conviction or sentence challenged in the petition satisfies
the custody requirement; however, incarceration is not required to establish custody,
and courts have made the determination that the custody requirement is satisfied on
far less serious infringements of a person’s liberty”).

193. YACKLE, supra note 7, at 179 (opining that the “the relaxation of the ‘custody’
barrier in Jones was part of a grander scheme”).

194. Kimble, 135 S. Ct. at 2418 (Alito, J., dissenting) (quoting Girouard v. United
States, 238 U.S. 61, 69-70 (1946)).

195. Santos, supra note 124, at 466.
196. “The elasticity of the custody requirement has transformed the writ from its

common law origins—when habeas corpus could not issue unless it would effect peti-
tioner’s ‘release from custody’—to a device ensuring state court adherence to federally
guaranteed rights.”  Timothy C. Hester, Note, Beyond Custody: Expanding Collateral
Review of State Convictions, 14 U. MICH. J.L. REFORM 465, 475 (1981) (quoting Fay v.
Noia, 372 U.S. 391, 427 n.38 (1963)).
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the restraint on one’s liberty necessary to satisfy the custody require-
ment.  This Article will next endeavor to succinctly elaborate both of
the consequences stemming from the United States Supreme Court’s
abandonment of the bright-line strict custody rule in favor of the flexi-
ble restraint-on-one’s-liberty standard.

A. COLLATERAL CONSEQUENCE CONUNDRUM

Collateral consequences of conviction are the “indirect conse-
quences of criminal convictions,” as opposed to direct consequences
that stem from “the sentence of the court,” such as fines or terms of
imprisonment.197  Even though collateral consequences are “not part
of the explicit punishment handed down by the court . . . many attach
automatically upon the conviction by operation of law.”198  The
breadth and depth of “the [myriad] collateral consequences that at-
tend even minor convictions” continue to grow,199 resulting from
“shifts over the last couple of decades toward more punitive, less indi-
vidualized sentencing schemes, and the proliferation of related federal
and state laws that have expanded the reach of collateral conse-
quences.”200  Usually not as severe as punishments dispensed in sen-
tencing, collateral consequences can—in some circumstances—strip
individuals of “certain rights.”201  Regardless of the severity of the col-
lateral consequence, the United States Supreme Court in Maleng v.
Cook202 held that a collateral consequence could not satisfy the

197. Michael Pinard, An Integrated Perspective on the Collateral Consequences of
Criminal Convictions and Reentry Issues Faced by Formerly Incarcerated Individuals,
86 B.U. L. REV. 623, 635-36 (2006); see also Margaret Colgate Love, Collateral Conse-
quences after Padilla v. Kentucky: From Punishment to Regulation, 31 ST. LOUIS U.
PUB. L. REV. 87, 89 n.6 (2011) (stating that “[t]he term ‘collateral consequences’ has
been used for forty years to describe the various legal penalties and disabilities to which
people are exposed when they are convicted of a crime based on their status as a con-
victed person”); Parker v. Ellis, 362 U.S. 574, 593-94 (1960) (Warren, C.J., dissenting)
(noting that the “[c]onviction of a felony imposes a status upon a person which not only
makes him vulnerable to future sanctions through new civil disability statutes, but
which also seriously affects his reputation and economic opportunities”).

198. Pinard, supra note 197, at 635-36.
199. Ben Gifford, Prison Crime and the Economics of Incarceration, 71 STAN. L. REV.

71, 120 (2019); see also Pinard, supra note 196, at 635-36 (noting that “[s]ome of the
most notable include temporary or permanent ineligibility for public benefits, public or
government-assisted housing, and federal student aid; various employment-related re-
strictions; disqualification from military service; civic disqualifications such as felon dis-
enfranchisement and ineligibility for jury service; and, for non-citizens, deportation”).

200. Pinard, supra note 196, at 637.
201. J. Clay Douglas, The Innocence and Redressability Exception: A Fair Alterna-

tive to Habeas Jurisprudence’s Direct versus Collateral Consequence Dichotomy, 92 N.C.
L. REV. 690, 696 (2014).

202. 490 U.S. 488 (1989).
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habeas custody requirement.203  But did the Court categorically bar
collateral consequences from satisfying the habeas custody require-
ment?  Some lower court judges have questioned whether Maleng re-
ally closed the door on the use of collateral consequence in
determining whether the custody requirement has been satisfied.

For instance, in Wilson v. Flaherty,204 the United States Court of
Appeals for the Fourth Circuit declined the appellant’s habeas peti-
tion because the collateral consequence—a sex offender registration
requirement—of his rape conviction failed to satisfy the custody re-
quirement.205  The dissent, however, questioned whether the rule ar-
ticulated in Maleng, which “preclud[es] a petitioner from challenging a
fully expired prior conviction,” should “preclude Wilson from challeng-
ing [the consequences of] his Virginia conviction.”206  According to the
dissent, the holding in Maleng “ ‘strongly implies’” that collateral con-
sequences cannot satisfy the custody requirement, but the “opinion
did not completely [and explicitly] preclude” the possibility.207  Moreo-
ver, in light of Padilla v. Kentucky,208 a case in which the Supreme
Court recently acknowledged “the gravity of certain collateral conse-
quences”209 and the “unique[ ] difficulty” of classifying a punishment
“as either a direct or collateral consequence,” some have called for
reevaluating the wall separating collateral consequences from direct
consequences of conviction.210

203. Maleng v. Cook, 490 U.S. 488, 492 (1989) (holding that “once the sentence im-
posed for a conviction has completely expired, the collateral consequences of that convic-
tion are not themselves sufficient to render an individual ‘in custody’ for the purposes of
a habeas attack upon it”).  See Calaway, supra note 8, at 786 (2018) (stating that
“[a]lthough the Supreme Court has described certain consequences of a conviction as
collateral, it has not held that nonphysical restraints are irrelevant to the custody de-
termination.  Substantial, but nonphysical, restraints on liberty are relevant”).

204. 689 F.3d 332 (4th Cir. 2012).
205. Wilson v. Flaherty, 689 F.3d 332, 333, 339 (4th Cir. 2012); see also Calaway,

supra note 8, at 778 (noting that “[d]espite these substantial infringements and re-
straints, courts have rejected the claims that the burden of sex offender laws amounts to
custody.  Courts have dismissed these restrictions as merely collateral consequences,’ as
a ‘serious nuisance,’ as ‘remedial as opposed to punitive,’ and as designed to protect the
public”). But see Piasecki v. Court of Common Pleas, 917 F.3d 161, 172 (3d Cir. 2019)
(holding that the requirement to register as a sex offender is a sufficient restraint on
one’s liberty to satisfy the custody requirement).

206. Wilson, 689 F.3d at 345 (Wynn, J., dissenting).
207. Douglas, supra note 201, at 710.
208. 559 U.S. 356 (2010).
209. Douglas, supra note 201, at 699.
210. Padilla v. Kentucky, 559 U.S. 356, 357 (2010) (holding that lawyers have a duty

to the non-U.S. citizen criminal defendants they represent to advise them about the
immigration consequences—which qualify as collateral consequences of their guilty
pleas).  The Court reasoned that given the “unique nature of deportation,” the question
as to “whether [the distinction between direct and collateral consequences] is appropri-
ate” need not be considered, because it is “uniquely difficult to classify as either a direct
or collateral consequence.” Padilla, 559 U.S. at 357.



2020] CONFINING CUSTODY 539

Stephanos Bibas recognizes that because “[t]he neat walls be-
tween criminal and civil, and between direct and collateral conse-
quences, have steadily eroded in recent years,” the plea-bargaining
process may undergo significant change in the forthcoming decade.211

Pointing to the example of a defendant who is offered a plea bargain
that would result in only a three-day jail sentence, but would carry the
collateral consequence of a life-time registration requirement, Bibas
posits that “overly harsh collateral consequences” may lead “defend-
ants to balk at pleading guilty.”212  The increased prevalence of laws
that mandate “registration, housing and job restrictions, and even
civil commitment of those convicted of certain sex-related crimes”213

makes for a very real possibility that courts may extend Padilla’s rea-
soning and “demolish the collateral-consequences doctrine” in total-
ity.214  If the collateral-consequence doctrine is cast aside, courts will
begin to focus “on the importance of particular consequences rather
than their criminal or civil labels” to determine whether the custody
requirement has been satisfied.215

Some courts, moreover, have interpreted Padilla as “upsetting
the traditional direct-collateral distinction” by “recast[ing] certain col-
lateral consequences stemming automatically from a guilty plea as di-
rect consequences.”216  Understanding Padilla as recasting collateral
consequences as direct consequences will compel the defense counsel
“to warn their clients of certain collateral consequences that stem au-
tomatically from a guilty plea.”217  In Bauder v. Department of Correc-
tions State of Florida,218 for example, the United States Court of
Appeals for the Eleventh Circuit understood Padilla to do just that,
and held that a defense attorney was constitutionally ineffective for
incorrectly advising his client that he would not be subject to civil
commitment if he were to plead guilty to aggravated stalking.219

211. Stephanos Bibas, Regulating the Plea-Bargaining Market: From Caveat
Emptor to Consumer Protection, 99 CALIF. L. REV. 1117, 1130 (2011).

212. Id. at 1159; see also Calhoun v. Att’y Gen. of Colo., 745 F.3d 1070, 1074 (10th
Cir. 2014) (quoting Virsnieks v. Smith, 521 F.3d 707, 720 (7th Cir. 2008).  “ ‘[T]he future
threat of incarceration for registrants who fail to comply with the [sex-offender registra-
tion] statute[s] is insufficient to satisfy the custody requirement.’” Id.

213. Bibas, supra note 211, at 1130.
214. Id. at 1147.
215. Id.
216. Joanna Rosenberg, A Game Changer; The Impact of Padilla v. Kentucky on the

Collateral Consequences Rule and Ineffective Assistance of Counsel Claims, 82 FORDHAM

L. REV. 1407, 1434 (2013).
217. Id.
218. 619 F.3d 1272 (11th Cir. 2010).
219. Bauder v. Dep’t of Corr., 619 F.3d 1272, 1274-75 (11th Cir. 2010); see also Com-

monwealth v. Pridham, 394 S.W.3d 867, 879 (Ky. 2012) (stating that “we cannot agree
that [Padilla’s] holding implicates no collateral consequence but deportation”); Taylor v.
State, 698 S.E.2d 384, 387 (Ga. Ct. App. 2010) (noting that “Padilla . . . calls into ques-
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Prior to Padilla, courts would systematically affirm the validity of a
defendant’s plea, invoking the “collateral consequences rule,” even
“when a trial court fail[ed] to advise a criminal defendant” of the col-
lateral consequences of pleading guilty.220  The Supreme Court’s ac-
knowledgement that direct and collateral consequences are “so
intimately linked” has caused some courts to ignore the “collateral
consequences rule” and require the “defense counsel [to] advise crimi-
nal defendants of other traditional collateral consequences stemming
automatically from a guilty plea.”221  The debate surrounding the con-
sequences of Padilla has extended beyond plea bargaining and ineffec-
tive assistance of counsel claims and into the potentiality of collateral
consequences satisfying the habeas custody requirement.

As one article put it, because of the “Padilla paradigm shift,”
some “federal courts may eventually decide that some collateral sanc-
tions also sufficiently establish custody.”222  Because the possibility is
far from fanciful, the author developed a new standard that helps
courts decide what collateral consequences should satisfy the custody
requirement.  The standard asks whether the petitioner is subjected
to government-created restraints—which is determined by consider-
ing a number of factors223—and whether those restraints are not
shared by the public generally.224 Lower courts have refused to adopt

tion the application of the direct versus collateral consequences distinction in the con-
text of ineffective assistance claims”); Moyer, supra note 10, at 757 (observing that
“applying and extending Padilla, some federal and state courts have held that attorneys
are constitutionally ineffective if they fail to advise their clients about collateral conse-
quences other than those related to immigration”).

220. Rosenberg, supra note 216, at 1414.
221. Id. at 1441; see also Eisha Jain, Prosecuting Collateral Consequences, 104 GEO.

L.J. 1197, 1239 (2016) (suggesting that a “more normatively defensible rule would re-
quire defense counsel to inform defendants of any collateral consequence that might
well have a significant impact on a reasonable defendant”); Gabriel J. Chin, Collateral
Consequences and Criminal Justice: Future Policy and Constitutional Directions, 102
MARQ. L. REV. 233, 245 (2018) (observing that “[l]ower courts are now working out the
question of whether defense counsel must advise of other serious collateral conse-
quences, such as sex-offender registration or incarceration”).

222. Moyer, supra note 10, at 758 (emphasis added) (quoting Webb v. State, 334
S.W.3d 126, 139 (Mo. 2011) (Wolff, J., concurring)) (noting that “[a]t a minimum, Padilla
‘may well limit the courts’ ability to disregard some consequences as ‘collateral’ if a
particular consequence can be considered ‘truly clear’ and an integral part of the
punishment”).

223. Moyer, supra note 10, at 759.
In determining whether a petitioner has established “significant restraints,”
courts should consider: (1) the permanency of the restraints, (2) the degree to
which the restraints are “intimately related to the criminal process,” (3) the
relative severity of the restraint to the petitioner, (4) the degree to which the
severity of the restraint exceeds the severity of the sentence itself, and (5) the
availability of relief from the restraint through means other than § 2254
review.

Id.
224. Id.
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such a standard or create a formula that would permit collateral con-
sequences to satisfy the custody requirement.225  But Padilla’s blur-
ring of the line separating direct from collateral consequences of
convictions makes it likely that in the forthcoming decade some collat-
eral consequences will be considered sufficient restraints on one’s lib-
erty to satisfy the custody requirement.226

In light of the Supreme Court’s recasting of collateral conse-
quences of convictions in Padilla, and the fact that some lower
courts—and many in academia—treat the decision as demolishing the
wall separating collateral from direct consequences, the Court would
be wise to reconsider the restraint-on-one’s-liberty standard.227  Revi-
siting the standard would preemptively halt the impending collateral
consequence conundrum that will, and has already begun to, confound
lower courts.  Although there are good reasons to adhere to prece-
dent,228 stare decisis is not an “inexorable command.”229  Reconsider-
ing precedent is especially appropriate when “workability”230 is a
concern, “the precedent consists of a judge-made rule,” and “experi-
ence has pointed up the precedent’s shortcomings.”231  The collateral
consequence issue, however, is not the only troublesome result of the

225. Mainali v. Virginia, No. 11–CV–1215, 2012 WL 2619132, at *2–3 (E.D. Va.
June 25, 2012) (holding that Padilla did not alter the custody requirement, and that a
petitioner is not in custody after completing his sentence merely because he faces depor-
tation); see Guzman v. United States, No. 11–CV–2433, 2011 WL 6097128, at *3–4
(S.D.N.Y. Dec. 7, 2011) (dismissing for lack of jurisdiction habeas petition alleging inef-
fective assistance of counsel, noting that “collateral immigration consequences of a peti-
tioner’s conviction are not sufficient to satisfy this jurisdictional requirement,” and that
“[e]ven if [petitioner] were incarcerated by immigration authorities or subject to depor-
tation, his sentence would not be challengeable on this basis alone”); Fenton v. Ryan,
No. 11-2303, 2011 WL 3515376, at *2 (E.D. Pa. Aug. 11, 2011) (holding that Padilla did
not “expand” nor did it “impact” the habeas corpus custody “analysis”).

226. DUKER, supra note 29, at 294 (observing that “although, it remains the general
rule that a writ of habeas corpus does not lie to afford relief after the expiration of the
sentence imposed, where the conviction underlying the sentence has collateral conse-
quences, the writ may be appropriate” to serve such a function).

227. Congressional legislation clarifying the custody requirement would be pre-
ferred to judicial elucidations of the term’s meaning.  Justice Alito is right that “[i]n
circumstances involving dramatic technological change, the best solution . . . may be
legislative.” See Jones v. United States, 565 U.S. 400, 429-30 (2012) (Alito, J., concur-
ring).  That is because a “legislative body is well situated to gauge changing public atti-
tudes, [and] to draw detailed lines.” Jones, 565 U.S. 429-30 (Alito, J., concurring).

228. Adherence to prior decisions “promotes the evenhanded, predictable, and con-
sistent development of legal principles, fosters reliance on judicial decisions, and con-
tributes to the actual and perceived integrity of the judicial process.”  Pearson v.
Callahan, 555 U.S. 223, 233 (2009).

229. Payne v. Tennessee, 501 U.S. 808, 828 (1991).
230. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 854 (1992).
231. Pearson, 555 U.S at 233; see also Justin W. Aimonetti, Second Guessing Double

Jeopardy: The Stare Decisis Factors as Proxy Tools for Original Correctness, 61 WM. &
MARY L. REV. ONLINE 35 (2020) (exploring the distinction between the a priori, hybrid,
and a posteriori stare decisis factors).
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abandonment of the strict custody rule.  Instead, determining which
direct consequences of conviction satisfy the custody requirement
under the sufficient restraint-on-one’s-liberty approach is also a chal-
lenging question that courts have to answer.

B. QUALIFYING AS A SUFFICIENT RESTRAINT ON ONE’S LIBERTY

Under the current approach to the custody requirement, courts
ask whether the petitioner is subject to “severe restraints on [his or
her] individual liberty”232 and whether the restraint is so severe that
it is “not shared by the public generally.”233  The present approach
“identifies those restraints upon individual liberty that are severe
enough to justify the exercise of the extraordinary federal habeas ju-
risdiction.”234  Courts, even without “clear rules for guidance”235 on
how to apply the current standard, have recognized that “parole, pro-
bation, bail, personal recognizance, pendent consecutive sentences,
suspended sentences, halfway house commitments, community ser-
vice, . . . community-based alcohol treatment . . . [and] inactive and
unattached reserve status in the military” all qualify as sufficient re-
straints on one’s liberty.236  On the other hand, courts have decided
that “compelled restitution, fines . . . [and] deprivations of various li-
censes” fail to satisfy the current custody approach.237  In some ways,
the custody requirement “screens cases according to the nature of the

232. Hensley v. Mun. Court, 411 U.S. 345, 351 (1973).
233. Jones, 371 U.S. at 240.  Some courts have also required “some type of continu-

ing governmental supervision.” See Barry v. Bergen Cty. Prob. Dep’t, 128 F.3d 152, 159
(3d Cir. 1997).  Some courts require a nexus between the custody and the restraint. See
Bailey v. Hill, 599 F.3d 976, 980 (9th Cir. 2010) (holding the language of § 2254(a) “ex-
plicitly requires a nexus between the petitioner’s claim and the unlawful nature of the
custody”).

234. YACKLE, supra note 7, at 178.  The restraint-on-one’s-liberty standard may be
best thought of as a “continuum,” with physical “incarceration” occupying one end of the
spectrum and less severe punishments occupying the other end.  Logan, supra note 9, at
208.

235. YACKLE, supra note 7, at 185.
236. Logan, supra note 9, at 153; Earley v. Murray, 451 F.3d 71, 75 (2d Cir. 2006)

(post-release supervision); Barry, 128 F.3d at 160–62 (500 hours of community service);
Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d 874, 894–95 (2d Cir. 1996) (ban-
ishment from tribal land); Dow v. Circuit Court of First Circuit ex rel. Huddy, 995 F.2d
922, 923 (9th Cir. 1993) (per curiam) (mandatory fourteen-hour alcohol rehabilitation
program); Sammons v. Rodgers, 785 F.2d 1343, 1345 (5th Cir. 1986) (per curiam)
(unexpired suspended sentence); United States ex rel. B. v. Shelly, 430 F.2d 215, 217 n.3
(2d Cir. 1970) (probation).

237. Moyer, supra note 10, at 808 (noting that “for a collateral sanction to constitute
‘custody,’ it must harm the liberty of the person seeking relief, and not merely some
economic interest of the person”); see also Erlandson v. Northglenn Mun. Court, 528
F.3d 785, 787-88 (10th Cir. 2008) (declining to find that petitioner convicted of littering
was in custody where his only punishment was a fine); Diaz v. Henderson, 905 F.2d 652,
654 (2d Cir. 1990) (holding that anxiety resulting from unconstitutional delay of a state
appeal fails to establish custody).
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individual interests at stake.”238  But in other ways, the custody re-
quirement is a malleable judicial tool that requires courts to engage in
a “delicate balance.”239  The dissimilar holdings in Nowakowski v.
New York240 and Vega v. Schneiderman241 illustrate the fine line that
courts draw when deciding whether the custody requirement has been
satisfied.

In Nowakowski, the appellant was sentenced to a conditional dis-
charge, requiring one day of community service after being convicted
of harassment in the second degree.242  After he filed a petition seek-
ing habeas relief, the United States Court of Appeals for the Second
Circuit held that a conditional sentence requiring one day of commu-
nity service did satisfy the custody requirement.  The court reasoned
that the petitioner, pursuant to the conditional discharge, had “(1) to
complete a day of community service (2) by a particular date and (3) to
report to the Criminal Court upon completion of that service.”243  The
conditional sentence also prevented the petitioner “from exercising the
free movement and autonomy available to the unrestricted public.”244

The petitioner’s “physical presence [was required] at particular times
and locations,” and “noncompliance” with the conditional sentence
carried with it “the potential for future adverse consequences . . . in-
cluding arrest.”245  For the court, that was enough to conclude that
the appellant’s conditional sentence fell “within the category of re-
straints that satisfy the statutory requirement of custody.”246

In Vega, the appellant was sentenced to a one-year conditional
discharge, with the condition that she abide by a two-year order of
protection after being convicted of criminal contempt in the second de-
gree and harassment in the second degree.  The order of protection
mandated that the appellant avoid the victim and stay away from the
victim’s “home, school, business, and place of employment until Sep-

238. Yackle, supra note 142, at 1000.
239. YACKLE, supra note 7, at 178.
240. 835 F.3d 210 (2d Cir. 2016).
241. 861 F.3d 72 (2d Cir. 2017).
242. Nowakowski v. New York, 835 F.3d 210 (2d Cir. 2016).
243. Nowakowski, 835 F.3d at 217.
244. Id. at 216.
245. Id. at 217.
246. Id.  For a contrary view, see Hupp v. County of Riverside, No. ED CV 15-2485-

VAP (SP), 2016 U.S. Dist. LEXIS 79432 (C.D. Cal., May 12, 2016), in which the peti-
tioner, sentenced only to pay a fine, maintained—at his own request—an alternative
sentence of community service. Id. at *20.  Because the petitioner “ha[d] the option to
avoid community service by paying the fine” the alternative sentence “does not make it
the sort of sentence within the intended scope of habeas corpus.” Id. at *22-23.  The
court reasoned that allowing “a petitioner to manipulate his sentence so as to access the
federal courts to seek the extraordinary remedy of habeas corpus would be contrary to
the reasonable limits on habeas corpus relief described herein.” Id. at *24.
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tember 20, 2012.”247  She petitioned for habeas relief on the ground
that her Sixth Amendment right to assistance of counsel had been vio-
lated.248  Again, the court had to address whether the petitioner was
in custody.  According to the court, because the petitioner’s “sentence
never required her physical presence at a particular time or location,”
nor “was she affirmatively required to do anything such as perform
community service,”249 the case was distinguishable from Nowakow-
ski.  In addition, the fact that the petitioner “faced the possibility of
some new charge and future sanction” if the order of protection was
violated was deemed an “entirely speculative possibility of a future
charge” and insufficient to satisfy the custody requirement.250

Vega and Nowakowski demonstrate that whether a non-confine-
ment restraint satisfies the custody requirement “depends on the
amount of restriction placed on” one’s liberty.251  Such a determina-
tion is ultimately decided subjectively, untethered from a structured
formula and unguided by any discernable directing principles.  To fur-
ther demonstrate the subjectivity of the custody determination, Jef-
fredo v. Macarro252 is a model case.  In that case, the appellants were
disenrolled from the Pechanga Temecula tribe for failing to prove lin-
eal descent.  After the Tribal Council affirmed their disenrollment,
they filed a petition for habeas relief.253  The court determined that
the disenrollment conditions—which prevented the appellants from
accessing the senior citizens’ center, the health clinic, and the tribal
school—did not significantly restrain the appellants’ liberty.254  Nor
did the disenrollment conditions place “a severe . . . potential restraint
on [their] liberty.”255  The court also held that the appellants were not
“personal[ly] restrain[ed,]” nor had their movements been restricted
on the Reservation.256  The court, moreover, rejected the argument
that the “ ‘threat of banishment/exclusion’” qualified as a sufficient re-
straint because, according to the court, precedent established that “a
threat of confinement is not severe nor immediate enough to justify

247. Vega v. Schneiderman, 861 F.3d 72, 73 (2d Cir. 2017).
248. Id. at 74.
249. Id. at 75.
250. Id.
251. Harts v. Indiana, 732 F.2d 95, 96 (7th Cir. 1984).
252. 599 F.3d 913 (9th Cir. 2010).
253. Section 1303 of Indian Civil Rights Act of 1968 (“ICRA”)—which uses “deten-

tion” instead of custody—governed the petition for relief. See 25 U.S.C. § 1303 (2018).
But courts have held that the term detention “must be interpreted similarly to the ‘in
custody’ requirement in other habeas contexts.” See Jeffredo v. Macarro, 599 F.3d 913,
918 (9th Cir. 2010).

254. Jeffredo, 599 F.3d at 919.
255. Id.
256. Id.
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the writ.”257  Despite a number of conditions that appear to restrain
the appellants’ previously enjoyed liberty interests, the majority de-
termined that the conditions were insufficient to place the appellants
in custody.

The dissent saw things differently.  First off, the dissent reframed
the custody question as one in which the court must “judge the ‘sever-
ity’ of an actual or potential restraint on liberty.”258 Although the ma-
jority had analyzed each restraint separately, the dissent argued that
the restraints must be viewed “collectively.”259  Viewing the restraints
collectively, the dissent concluded that the “combination of the current
and potential restrictions placed upon [the] Appellants and the loss of
their life-long Pechanga citizenship constitute[d] a severe restraint on
their liberty.”260  The fact that the appellants still could move freely
on the reservation did not change their “current status as non-mem-
bers living on the Pechanga Reservation,” which rendered them sus-
ceptible, at any point, to geographic exclusion by tribal authorities.261

In addition, being “stripped of their life-long Pechanga citizenship”
constituted a severe deprivation of their liberty because “deprivation
of citizenship is ‘an extraordinarily severe penalty.’”262  The totality of
the restraints, according to the dissent, placed the appellants in
custody.

Not all judges enthusiastically endorse the United States Su-
preme Court’s malleable restraint-on-one’s-liberty standard.  The con-
curring opinion in Lawrence v. 48th District Court263 questioned
whether Congress intended the custody requirement to operate as “a
mechanism whereby criminal defendants could challenge a conviction
if they faced any restriction on their liberty.”264  The concurrence went
on to explain that Congress “was fully capable” of creating a statutory
scheme that operated in such a way.265  Congress, instead, chose an
“‘in custody’” requirement, and custody has “a plain meaning that
clearly does not stretch so far as to cover individuals who are not in
custody.”266  If not bound by precedent, which prevented the panel
from “bring[ing] the meaning of the term ‘in custody’ back to its plain

257. Id. (citing Edmunds v. Won Bae Chang, 509 F.2d 39, 40–41 (9th Cir. 1975)).
258. Id. at 923 (Wilken, J., dissenting).
259. Id.
260. Id.
261. Id. at 923-24.
262. Id. at 924 (quoting Klapprott v. United States, 335 U.S. 601, 611–12 (1949)).
263. 560 F.3d 475 (6th Cir. 2009).
264. Lawrence v. 48th Dist. Court, 560 F.3d 475, 480-85 (Thapar, J., concurring)

(holding that a “habeas petitioner on a recognizance bond at the time of the filing of the
habeas petition” satisfied the custody requirement).

265. Lawrence, 560 F.3d at 485.
266. Id.; see also United States v. Missouri Pac. R.R., 278 U.S. 269, 278 (1929) (not-

ing that”where the language of an enactment is clear and construction according to its
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meaning,” the concurrence suggested that “perhaps Congress or the
Supreme Court should restore the proper definition by clarifying what
exactly is meant by ‘in custody.’”267  The next section will explore cus-
tody’s plain meaning and suggest that the Supreme Court, or better
yet Congress, should confine custody to its plain meaning informed by
tradition, history, and the common law.

V. PLAIN MEANING SOLUTION

The United States Supreme Court has referred to the plain mean-
ing rule as a “fundamental canon of statutory construction.”268  Under
the plain meaning rule, “words used in a statute are to be given their
ordinary meaning in the absence of persuasive reasons to the con-
trary.”269  Occasionally the plain meaning of a word or phrase is not
self-evident.  In a recent case, the Supreme Court looked beyond the
plain meaning of the word “detain” for further clarity.270  The next
part of this Article examines how the Court unpacked the meaning of
“detain” and contends that the same methodology should be extended
to the habeas context in order to confine “custody” to its proper plain
and common-law meaning.

A. THE JENNINGS V. RODRIGUEZ FRAMEWORK

In Jennings v. Rodriguez,271 the United States Supreme Court
had to decide the meaning of “detain” in a provision of the Immigra-
tion and Nationality Act.272  To determine the meaning of detain, the
Supreme Court first looked to the dictionary definition.  In so doing,
the Court evaluated the Oxford English Dictionary (“OED”), other
general-purpose dictionaries, and legal dictionaries to show that de-
tain is generally understood to mean “ ‘[t]o keep in confinement or
under restraint; to keep prisoner.”273  The Court was willing to stop
there, but did not.  Instead, to resolve any lingering “doubt about the
meaning of the term ‘detain,’” the Court turned its attention to the
“context” in which the term appeared.274

terms does not lead to absurd or impracticable consequences, the words employed are to
be taken as the final expression of the meaning intended”).

267. Lawrence, 560 F.3d at 485.
268. Perrin v. United States, 444 U.S. 37, 42 (1979).
269. Burns v Alcala, 420 U.S. 575, 581-82 (1975).
270. Jennings v. Rodriguez, 138 S. Ct. 830, 848 (2018).
271. 138 S. Ct. 830 (2018).
272. Jennings v. Rodriguez, 138 S. Ct. 830, 848 (2018).
273. Jennings, 138 S. Ct. 848 (quoting detain, 4 OXFORD ENGLISH DICTIONARY 543

(2d ed. 1989)).
274. Id. at 849.
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The Court considered the definition of detain in relation to section
1226(c) of the Immigration and Nationality Act275—a provision that
obligates “the Attorney General to ‘take into custody’ certain aliens
whenever they are ‘released, without regard to whether the alien is
released on parole, supervised release, or probation.’”276  The Court
viewed section 1226(c) as contextual evidence supporting a physical
confinement understanding of detain.277  The Court, moreover, cited
Zadvydas v. Davis278—a case in which “the words ‘detain’ and ‘cus-
tody’” were determined to “refer exclusively to physical confinement
and restraint”—in support of its definition of detain.279  Based on the
plain meaning of detain, the statutory context, and precedent, the
Court concluded that “ ‘detained’ aliens in the ‘custody’ of the Govern-
ment” did not include “aliens released on bond.”280

Although the Court’s interpretation of detain appears to squarely
conflict with the Court’s current interpretation of custody in the
habeas context, the majority declined to reevaluate custody’s mean-
ing.  The dissenting opinion, however, made note of this apparent di-
vergence.  The dissent argued that section 1226(c)’s “ ‘take into
custody’” language should be interpreted consistently with section
2254’s custody requirement,281  and thus an immigrant released on
bail should be considered “in custody.”282  The dissent further argued
that “there is no reason to interpret ‘custody’ differently than ‘detain,’”
especially in light of the similarities between the dictionary defini-
tions of the terms.283  The dissent is exactly right that the terms
should not be interpreted differently.  Based on “history, tradition,
case law, and other sources,”284 the Supreme Court should extend its
analytical framework used to define the meaning of “detain” in the
immigration context to the meaning of “custody” in the habeas
context.

275. 8 U.S.C. § 1226(c) (1996).
276. Jennings, 138 S. Ct. at 849 (citing 8 U.S.C. § 1226(c) (1996)).
277. Id.
278. 533 U.S. 678 (2001).
279. Jennings, 138 S. Ct. at 850 (citing Zadvydas v. Davis, 533 U.S. 678, 690 (2001)).
280. Id.
281. 28 U.S.C. § 2254 (2018).
282. Id. at 873 (Breyer, J., dissenting) (citing Hensley v. Mun. Court, 411 U.S. 345,

349 (1973)).
283. Id.  Also keep in mind that in Jeffredo v. Macarro, 599 F.3d 913 (9th Cir. 2010),

mentioned above, the court noted that when dealing with a case involving section 1303
of Indian Civil Rights Act of 1968 (ICRA), 25 U.S.C. § 1303 (2018), the term detention
“must be interpreted similarly to the ‘in custody’ requirement in other habeas contexts.”
Jeffredo v. Macarro, 599 F.3d 913, 918 (9th Cir. 2010).

284. Jennings, 138 S.Ct. at 873.
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B. CONFINING CUSTODY

The strict custody rule has been sharply criticized as the product
of a “static, narrow, formalistic” interpretation of custody.285  But the
rule conformed to the plain meaning of the text and with the common
law history.286  The OED presently defines custody as “confinement in
a prison.”287  Based on the dictionary definition, it “evade[s] the clear
meaning” and “defies ordinary English usage” to argue that commu-
nity service requirements or obligations to seek treatment for alcohol-
ism are embodied within custody’s definition.288  History, moreover,
reveals the “ancient roots” of the custody requirement.289  The “origi-
nal conception of the writ” was designed to offer “a remedy for unlaw-
ful restriction of physical mobility.”290  The strict physical custody
rule was particularly well-suited to carry out the writ’s traditional
purpose because it operated as a “device compelling the respondent to
bring the prisoner before the court.”291

Until the Jones v. Cunningham decision in 1963,292 the judiciary
“narrowly, and quite literally,”293  understood custody to conform to
its plain meaning, which is much in line with Congress’ apparent con-
temporary understanding of the term.294  In addition, the legislative

285. Jones v. Cunningham, 371 U.S. 236, 243 (1963).
286. Dallin H. Oaks, Legal History in The High Court-Habeas Corpus, 64 MICH. L.

REV. 451, 469 (1966) (noting that in its early common law form the writ of habeas corpus
could be issued only if the petitioner was “subject to an immediate and confining re-
straint” on his liberty).

287. Custody, OXFORD ENGLISH DICTIONARY (3d ed. 2016), http://www.oed.com/view/
Entry/46305.

288. Jennings v. Rodriguez, 138 S. Ct. 830, 848 (2018); see also Barry v. Bergen Cty.
Prob. Dep’t, 128 F.3d 152, 159–62 (3d Cir. 1997) (500 hours of community service); Dow
v. Circuit Court of First Circuit ex rel. Huddy, 995 F.2d 922, 923 (9th Cir. 1993) (per
curiam) (mandatory fourteen-hour alcohol rehabilitation program).

289. Yackle, supra note 142, at 999 (noting that the history of writ shows that peti-
tioners “had to be in some form of ‘custody’ from which they could be discharged”).

290. Developments, supra note 6, at 1076; see also Preiser v. Rodriquez, 411 U.S.
475, 485 (1973) (“By the time the American Colonies achieved independence, the use of
habeas corpus to secure release from unlawful physical confinement, whether judicially
imposed or not, was thus an integral part of our common-law heritage”).

291. Developments, supra note 6, at 1076.
292. 371 U.S. 236 (1963).
293. Logan, supra note 9, at 151.
294. The Death in Custody Reporting Act of 2013 (“DCRA”), 34 U.S.C. § 60105

(2018), conditions some federal funding on state compliance with “standardized report-
ing requirements regarding the deaths of those held in custody.” See Gifford, supra note
198, at 123 (emphasis added).  The DCRA requires states to report the following infor-
mation to the Attorney General:

Information regarding the death of any person who is detained, under arrest,
or is in the process of being arrested, is en route to be incarcerated, or is incar-
cerated at a municipal or county jail, State prison, State-run boot camp prison,
boot camp prison that is contracted out by the State, any State or local contract
facility, or other local or State correctional facility (including any juvenile
facility).
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history surrounding the federal habeas statutes, which is detailed
above in Part I,295 exhibited that Congress understood custody to con-
form to its plain meaning at the time of enactment of the currently
operative statutory language.  Taken together, the plain meaning of
custody, its common law tradition, and the legislative history accom-
panying the 1948 revisions and codification indicate that the custody
requirement requires actual physical restraint—at least for petition-
ers convicted by courts of competent jurisdiction.

The Court in Jones extended custody’s scope beyond the “literal
reading of the statute.”296  Justice O’Connor, realizing that such a
broad interpretation of custody let the term escape its historical plain
meaning limits, sought to move the United States Supreme Court to-
ward a “more principled understanding of the statutory term ‘cus-
tody.’”297  She proposed that when the State is unable to impose
physical restraints “without a further judicial hearing” and when the
criminal defendant is presently “free from physical restraint,” the pe-
titioner cannot satisfy the custody requirement.298  Justice O’Connor’s
proposed rule is remarkably similar to the language employed by the
Court in Wales v. Whitney.299  That case marked the origin of the
strict custody rule—”[t]here must be actual confinement or the pre-
sent means of enforcing it.”300  Her proposed rule, in addition, aligns
with contemporary judicial interpretations of custody—albeit in a
slightly different context.  For instance, in People v. Taggart,301 the
California Court of Appeal interpreted “lawful custody” in the state’s
escaped criminal statute302 to adhere with the dictionary definition of
“ ‘escape from custody’—’[a] detained person’s violent or nonviolent es-
cape from law-enforcement officers or a place of temporary deten-

34 U.S.C. § 60105(a) (2018).  Not only is the term custody incorporated in the official
title, “State information regarding individuals who die in the custody of law enforce-
ment,” but the list outlining what states need to report to the Attorney General all re-
quire the person to be physically restrained, indicating that Congress understands the
term custody to require some version of physical bodily restraint. Id.

295. See supra notes 4-21 and accompanying text.
296. Lehman v. Lycoming Cty. Child Servs. Agency, 458 U.S. 502, 510 (1982).
297. Justices of Boston Mun. Court v. Lydon, 466 U.S. 294, 337 (1984) (O’Connor, J.,

concurring).
298. Lydon, 466 U.S. at 340.
299. 114 U.S. 564 (1885).
300. Wales v. Whitney, 114 U.S. 564, 571-72 (1885).
301. 31 Cal. App. 5th 607 (Cal. App. 2019).
302. “ ‘Every prisoner . . . convicted of a felony . . . who . . . is in the lawful custody of

any officer or person, . . . who escapes or attempts to escape from . . . the custody of any
officer or person in whose lawful custody he or she is . . . is guilty of a felony . . . .’” See
People v. Taggart, 31 Cal. App. 5th 607, 613 (Cal. App. 2019) (quoting Cal. Penal Code
§ 4532(b)(1) (West 2019).
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tion.”‘303  Moreover, when concluding that “lawful custody implies
detention or some other significant restraint or deprivation of physical
freedom,” and therefore is limited to actual and not constructive forms
of custody, the court emphasized that “the Legislature knows how to
bring specific forms of custody within the reach of the escape statute
when it desires to do so.”304  The court, in effect, adopted a plain
meaning textual reading of custody while simultaneously acknowledg-
ing that the legislature could textually broaden custody’s scope
through the democratic process.

At bottom, Justice O’Connor’s sensible solution offers one ap-
proach to confine custody to its plain and common law meaning.  The
decision in Jennings laid the framework to accomplish the task.  Im-
plementing her solution, however, would require the Supreme Court
to revisit precedent, and arguably statutory precedent to boot.  Re-
versing statutory interpretations is no trivial undertaking.  To accom-
plish the mission, the Court requires “subsequent legal developments”
that have “removed the basis” for the decision.305  But Jones was far
from an ordinary case of statutory interpretation.  Recall that in Jones
the Warren Court criticized the statutory text, championed policy con-
siderations, exploited misleading historical examples, and overturned
centuries of precedent—precedent that was actually grounded in the
text of the relevant statutes.306  Moreover, stare decisis may not be as
controlling in cases dealing with habeas corpus because the writ de-
rives from the common law.307  An alternative, however, to the Court
having to confine custody to its plain meaning is for Congress to define
the term after 229 years of leaving the responsibility to the judiciary.

303. Taggart, 31 Cal. App. at 617 (quoting Escape From Custody, BLACK’S LAW DIC-

TIONARY (10th ed. 2014)).
304. Id.
305. Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2410 (2015).
306. Jones, 371 U.S. at 238-42.
307. In Leegin Creative Leather Prods, Inc. v. PSKS, 551 U.S. 877 (2007), the Court

posited that stare decisis was not as powerful in cases dealing with the interpretation of
common-law statutes.  The Court treated the Sherman Act, 15 U.S.C. §§ 1-38 (2018), in
particular the “in restraint of trade” terminology, as deriving from the common law.
Leegin, 551 U.S. at 885.  “Much recent interest in common law habeas corpus originated
in Boumediene v. Bush, 553 U.S. 723 (2008), which held that the statutory procedure
for Guantanamo detainees to test imprisonments was invalid under the Suspension
Clause for failure to provide rights commensurate with common law habeas corpus.  No
prior statute had ever been invalidated on these grounds and only a very few even chal-
lenged . . . so that lawyers generally had previously lacked any practical reason to ex-
plore the common law terrain.”  Eric M. Freedman, Habeas Corpus in Three Dimensions
- Dimension I: Habeas Corpus as a Common Law Writ, 46 HARV. L. REV. 591, 593 n.2
(2011).  “[A]t common law a potentially wrongful imprisonment was an emergency and
in responding to it the legal system emphasized the importance of the received common
law approach to problem solving.” Id. at 595.



2020] CONFINING CUSTODY 551

Congressional clarification of the meaning of custody “would have
the practical effect of ensuring uniformity in federal case law.”308

Both the present-day and the soon-to-come circuit splits would vanish
overnight; congressional definition of custody would resolve lingering
questions concerning what forms of punishment sufficiently restrain
one’s liberty and whether collateral consequences can satisfy the cus-
tody requirement.309  In sum, whether the Court or Congress confines
custody to its plain and historical meaning, both branches should
agree that no “common-law scholars of the past” would recognize what
the writ of habeas corpus has become today.310

VI. CONCLUDING REMARKS

The abandonment of the strict custody rule to advance the “inter-
ests of ‘law and justice’”311 and to prevent the custody requirement
from functioning as a “ ‘time-is-of-the-essence’ strait jacket”312 was un-
questionably well-intentioned.  But under the Constitution, “it is em-
phatically the province and duty of the judicial department to say
what the law is”313 and “not what it should be.”314  In this instance,
the law, as it pertains to the meaning of custody, is clear.

First, the plain meaning of custody supports a physical confine-
ment understanding of the term.  The development of statutory
habeas, moreover, suggests that Congress has never, at least explic-
itly, rejected the strict custody rule.  In fact, the legislative history of
the Judiciary Act of 1789315, the Habeas Corpus Act of 1867316, the
1874 Revised Statutes of the United States, and the 1948 revisions
and codification, together imply that Congress has always understood
custody to mean physical confinement.  Secondly, custody indubitably
means physical confinement according to its common law history.
Third, the United States Supreme Court’s current restraint-on-one’s-
liberty standard unfairly obligates lower courts to draw a fine line
when deciding if a particular punishment sufficiently restrains a
habeas petitioner’s liberty. Padilla v. Kentucky’s317 blurring of the
line separating collateral from direct consequences of convictions has
only complicated the restraint-on-one’s-liberty calculation.  Finally,

308. Moyer, supra note 10, at 758.
309. Id.
310. Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 501 (1973) (Blackmun, J.,

concurring).
311. Parker v. Ellis, 362 U.S. 574, 585 (1960) (Warren, C.J., dissenting).
312. Parker, 362 U.S. at 586.
313. Marbury v. Madison, 5 U.S. 137, 177 (1803).
314. Obergefell v. Hodges, 135 S. Ct. 2584, 2611 (2015) (Roberts, C.J., dissenting).
315. Ch. 20, 1 Stat. 73 (1789).
316. Ch. 28, 14 Stat. 385 (1867).
317. 559 U.S. 356 (2010).
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the Jennings v. Rodriquez318 decision suggests that the Supreme
Court is willing to interpret terms consistently with their plain mean-
ing.  Based on these considerations, a criminal defendant who is “free
from physical restraint” and upon whom the government “remains un-
able to impose such restraint[s] without a further judicial hearing”
should not be considered in custody.319  If such a petitioner is not in
custody, recourse to the extraordinary remedy of habeas corpus is
statutorily foreclosed.

318. 138 S. Ct. 830 (2018).
319. Justices of Boston Mun. Court v. Lydon, 466 U.S. 294, 340 (1984) (O’Connor, J.,

concurring).
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“FORM” DETERMINES “SUBSTANCE”:
A CALL TO REIGN IN TAX LAW’S

SUBSTANCE-OVER-FORM
PRINCIPLE

CODY A. WILSON†

I. INTRODUCTION

The United States Supreme Court should listen when a United
States circuit court compares the head of a federal government agency
to the Roman Emperor Caligula.  Caligula is known for many things:
his incestuous relationships, a barbarous temper, the desire to appoint
his horse as a chief magistrate of the Roman Empire, and relevant to
this article, his propensity for undermining the Rule of Law.1  Accord-
ing to the recent decision by the United States Court of Appeals for
the Sixth Circuit in Summa Holdings, Inc. v. Commissioner of Inter-
nal Revenue Service,2 a willingness to undermine the Rule of Law is a
trait also held by the Commissioner of the Internal Revenue Service
(“the Commissioner”).3  Since that decision, the United States Courts
of Appeals for the First and Second Circuits have concurred with the
Sixth Circuit’s comparison.4

The United States aspires to be a country governed by the Rule of
Law rather than the rule of men.5  The Rule of Law may be simply
summarized as the idea that governmental power should be re-
strained rather than being left to the unfettered discretion of govern-
mental leaders.6 The alternative, a society governed by the rule of

† J.D., SMU Dedman School of Law, 2020; B.S., Industrial Engineering, Univer-
sity of Oklahoma, 2014. Thank you to Professor George A. Martinez for his invaluable
guidance throughout the writing process.

1. See generally GAIUS SUETONIUS TRANQUILLUS, THE LIVES OF THE TWELVE

CAESARS, VOLUME 04: CALIGULA 269-90 (Thomas Forester ed., Alexander Thomson
trans., 2004) (providing a detailed account of Caligula’s life).

2. 848 F.3d 779 (6th Cir. 2017).
3. See Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 781 (6th Cir. 2017). The

current Commissioner, Charles Rettig, took office after the Sixth Circuit issued its opin-
ion in Summa Holdings, Inc. Alistair M. Nevius, Charles Rettig Sworn in as New IRS
Commissioner, TAX ADVISOR (Oct. 2, 2018), https://www.thetaxadviser.com/news/2018/
oct/irs-commissioner-charles-rettig-201819833.html.

4. See Benenson v. Comm’r, 910 F.3d 690, 700 (2d Cir. 2018); Benenson v.
Comm’r, 887 F.3d 511, 523 (1st Cir. 2018).

5. U.S. CONST. art. VI, cl. 2.
6. Edward A. Morse, Reflections on the Rule of Law and “Clear Reflection of In-

come”: What Constrains Discretion?, 8 CORNELL J.L. & PUB. POL’Y 445, 446 (1999).
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men, existed in the Roman Empire under Caligula’s reign.7  Judges
avoid Caligula-like laws and preserve the Rule of Law by ensuring
people have a “basis for planning their affairs in light of pre-existing
legal consequences” and by protecting people from arbitrary, ad hoc
proclamations of power.8  Both of those tasks generally require that
judges avoid imposing ex post facto laws.9

Caligula famously undermined the Rule of Law when it came to
taxes.10  In an account by Suetonius Tranquillus, a Roman historian
and biographer, Caligula disregarded the Rule of Law with respect to
taxes as follows:

Taxes . . . were levied [without being] submitted to public in-
spection, great grievances were experienced from the want of
sufficient knowledge of the law. At length, on the urgent de-
mands of the Roman people, he published the law, but it was
written in a very small hand, and posted up in a corner, so
that no one could make a copy of it.11

According to the Sixth Circuit, the Commissioner has similarly
attempted to undermine the Rule of Law through misplaced applica-
tions of the substance-over-form principle in tax law.12

Under the substance-over-form principle, “the incident of taxation
depends on the substance rather than form of the transaction.”13

Courts apply the principle in two distinct types of cases.  In the first
instance, courts properly apply the principle to recharacterize factual
shams.14  Courts are always justified in objectively looking at the sub-
stance of the transaction—the underlying facts—rather than solely
taking the vantage point of the taxpayer.15  After all, “[w]hen someone
calls a dog a cow and then seeks a subsidy provided by statute for
cows, the obvious response is that this is not what the statute

7. Margaret Jane Radin, Reconsidering the Rule of Law, 69 B.U. L. REV. 781, 781
(1989); TRANQUILLUS, supra note 1, at 280.

8. Morse, supra note 6, at 446.
9. Steve Selinger, The Case Against Civil Ex Post Facto Laws, 15 CATO J. 191,

197-212 (1995); but see Calder v. Bull, 3 U.S. 386, 400 (1798) (Iredell, J., concurring)
(“The policy, the reason and humanity, of [prohibiting ex post facto laws], do[es] not, I
repeat, extend to civil cases, to cases that merely affect the private property of
citizens.”).

10. TRANQUILLUS, supra note 1, at 280.
11. Id.
12. See Summa Holdings, Inc., 848 F.3d at 781.
13. Kuper v. Comm’r, 533 F.2d 152, 155 (5th Cir. 1976) (citing Comm’r v. Court

Holding Co., 324 U.S. 331, 334 (1945)).
14. See, e.g., Knetsch v. United States, 364 U.S. 361 (1960); see also David P. Hari-

ton, Sorting Out the Tangle of Economic Substance, 52 TAX LAW. 235, 246 (1999) (noting
that in Knetsch v. United States, “[t]he Supreme Court held, fairly enough, that there
was no interest deduction because there was no borrowing at all – just a net payment to
the insurance company in exchange for purported tax benefits”).

15. Summa Holdings, Inc., 848 F.3d at 787.
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means.”16  Since this application of the substance-over-form principle
is proper, this article focuses on the second, improper application of
the principle.

In the second instance, courts improperly apply the substance-
over-form principle to declare that taxpayers are not entitled to tax
savings, despite full compliance with the text—the form—of the Inter-
nal Revenue Code (“the Code”).17  Courts justify the denial of such tax
benefits by declaring that the taxpayer has failed to comply with the
Code’s substance.18  The example of a cow subsidy statute from above
clarifies the inappropriateness of applying the substance-over-form
principle to deny a benefit promised by a statute.19  When a statute
provides a subsidy for cows, “rich people who would not otherwise
have cows buy them to gain cow subsidies. Here, when [courts] say (as
they do) that this is not what the statute means, they are in fact say-
ing something quite different.”20 Courts that deny a benefit promised
by a statute because of a failure to comply with the statute’s unan-
nounced substance are stating what they think the law should be, not
stating what the law actually is.21

At a glance, courts that apply the substance-over-form principle to
override the text of the Code appear to be following Ronald Dworkin’s
theory of jurisprudence: when the law runs out, a judge should decide
cases by appealing to principles.22  A court declaring that “the inci-
dent of taxation depends on the substance rather than form of the
transaction” is announcing a principle,23 but when the words of a stat-
ute are clear, the law has not run out.24  Accordingly, a closer look
reveals that courts are not applying Dworkin’s theory when denying
Code-compliant taxpayers their deserved benefits.

Instead, when courts improperly apply the substance-over-form
principle to override the Code, they are doing so, or at least appear to

16. Id. at 787–88 (citing Joseph Isenbergh, Musings on Form and Substance in
Taxation, 49 U. CHI. L. REV. 859, 865 (1982)).

17. Summa Holdings, Inc., 848 F.3d at 784-85.
18. See, e.g., Helvering v. Gregory, 69 F.2d 809, 810 (2d Cir. 1934), aff’d, 293 U.S.

465 (1935).
19. See Summa Holdings, Inc., 848 F.3d at 786.
20. Id. at 787-88 (citing Joseph Isenbergh, Musings on Form and Substance in Tax-

ation, 49 U. CHI. L. REV. 859, 865 (1982)).
21. See American Trucking Ass’ns v. Smith, 496 U.S. 167, 201 (1990) (Scalia, J.,

concurring).
22. Ronald Dworkin, Hard Cases, 88 HARV. L. REV. 1057, 1095-96 (1975).
23. Kuper, 533 F.2d at 155 (5th Cir. 1976) (citing Court Holding Co., 324 U.S. at

334). See also Ronald Dworkin, The Model of Rules, 35 U. CHI. L. REV. 14, 23 (1967) (“I
call a ‘principle’ a standard that is to be observed, not because it will advance or secure
an economic, political, or social situation deemed desirable, but because it is a require-
ment of justice or fairness or some other dimension of morality.”).

24. See Dworkin, supra note 22, at 1059-60.
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do so,25 through the jurisprudential theory advanced by Lon Fuller.26

Fuller argued that courts should not apply rules in light of the individ-
ual meaning of each word that makes up the rule, but rather by ad-
vancing the rule’s purpose.27  It may be true that “[a] word is not a
crystal, transparent and unchanged, it is the skin of a living thought
and may vary greatly in color and content according to the circum-
stances and the time in which it is used.”28  However, Fuller’s juris-
prudential theory has no place in tax law, especially when the
meaning of the Code’s text is clear.  Many federal judges have realized
this,29 but others have not.30

This Article illustrates that reigning in tax law’s substance-over-
form principle is necessary to preserve the Rule of Law.  The principle
is properly applied to restore reality to factual shams,31 but the princi-
ple should never be used to justify a reading of the Code that the text
will not bear.32  At best, courts are applying Fuller’s theory of juris-
prudence and in the process are denying people their pre-existing
right to obtain benefits provided to them by the Code.33  At worst,
courts are deciding cases on an arbitrary, ad hoc basis and then citing
cases to support their conclusion.34  Both scenarios are contrary to the
Rule of Law.35

To best understand these issues, the Article begins with Part II
describing Gregory v. Helvering,36 the case that gave rise to the sub-
stance-over-from principle as it applies to American tax jurispru-
dence.37  Part II then briefly explains two specialized doctrines

25. See ACM P’ship v. Comm’r, 157 F.3d 231, 265 (3d Cir. 1998) (McKee, J., dis-
senting) (“I can’t help but suspect that the majority’s conclusion to the contrary is, in its
essence, something akin to a ‘smell test.’ If the scheme in question smells bad, the intent
to avoid taxes defines the result as we do not want the taxpayer to ‘put one over.’”).

26. Compare Helvering, 69 F.2d at 810 (denying a taxpayer the benefit of comply-
ing with the literal text of the Code because “even though the facts answer the diction-
ary definitions of each term used in the statutory definition . . . the meaning of a
sentence may be more than that of the separate words”), with Lon L. Fuller, Positivism
and Fidelity to Law—A Reply to Professor Hart, 71 HARV. L. REV. 630, 662-63 (1958)
(arguing a statute should be applied in a manner that advances its purpose rather than
the meaning of its individual words).

27. Fuller, supra note 26, at 662-63.
28. Towne v. Eisner, 245 U.S. 418, 425 (1918).
29. See Benenson, 910 F.3d at 700; Benenson, 887 F.3d at 523; Summa Holdings,

Inc., 848 F.3d at 790.
30. See Benenson, 887 F.3d at 523 (Lynch, J., dissenting).
31. Benenson, 910 F.3d at 701 n.9.
32. John F. Coverdale, Text as Limit: A Plea for a Decent Respect for the Tax Code,

71 TUL. L. REV. 1501, 1502 (1997).
33. See Fuller, supra note 26, at 662-63.
34. Ray A. Knight, Substance Over Form: The Cornerstone of Our Tax System or a

Lethal Weapon in the IRS’s Arsenal?, 8 AKRON TAX J. 91, 106 (1991).
35. See Morse, supra note 6, at 446.
36. 293 U.S. 465 (1935).
37. See infra notes 58-87 and accompanying text.
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derived from the substance-over-form principle.38  Next, Part III criti-
cizes the use of the substance-over-form principle to override the text
of the Code through two subparts.39  First, Part III explains that ap-
plying Lon Fuller’s theory of jurisprudence to tax law denies people
their pre-existing right to obtain benefits provided to them by the
Code.40  The theory’s inappropriateness in tax law is made clear by
discussing the Supreme Court’s application of the substance-over-
form principle in three different types of cases: a non-tax case, a quasi-
tax case, and a pure tax case.41  Part III continues by discussing how
the substance-over-form principle facilitates arbitrary, ad hoc deci-
sions.  To start, the principle undermines the U.S. Constitution be-
cause courts are tasked with interpreting the Code, not expanding
it.42  Also, the principle allows courts to mask the true basis for their
decisions, which may very well be arbitrary.43  Part IV concludes this
Article by calling on the Supreme Court to overrule Gregory v. Helver-
ing to the extent it allows judges to deny Code-compliant taxpayers
their deserved benefits.44

II. THE BIRTH OF THE SUBSTANCE-OVER-FORM PRINCIPLE
IN AMERICAN TAX JURISPRUDENCE AND
TWO SPECIALIZED DOCTRINES

The Internal Revenue Code (“the Code”) is complex.45  One former
president described it as “a complicated mess . . . . [and] a million
pages long.”46  The Code is well short of a million pages, but it does
contain millions of words, each carefully chosen during the legislative
process.47  The Code’s complexity is necessary to account for the “infi-
nite number of possible tax transactions.”48

To further complicate tax law, the Code is often supplemented by
the U.S. Department of the Treasury, the Internal Revenue Service,

38. See infra notes 88-117 and accompanying text.
39. See infra notes 118-94 and accompanying text.
40. See infra notes 123-34 and accompanying text.
41. See infra notes 135-65 and accompanying text. As used in this Article, pure tax

cases refer to those cases that involve the sole question of whether to impose a tax or to
allow a tax benefit.  Quasi-tax cases refer to cases that involve tax issues as a tangential
matter to a broader non-tax issue.  Of course, non-tax cases simply do not involve tax
issues.

42. See infra notes 166-78 and accompanying text.
43. See infra notes 179-94 and accompanying text.
44. See infra notes 195-201 and accompanying text.
45. See Allen D. Madison, The Tension Between Textualism and Substance-Over-

Form Doctrines in Tax Law, 43 SANTA CLARA L. REV. 699, 716-17 (2003).
46. Remarks in Waterloo, Iowa, 40 WEEKLY COMP. PRES. DOC. 2321 (Oct. 9, 2004).
47. Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 789 (6th Cir. 2017).
48. Summa Holdings, Inc., 848 F.3d at 789.
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and, of course, the courts.49  The U.S. Department of the Treasury and
Internal Revenue Service interpret the Code and provide guidance by
issuing regulations, rulings, procedures, and announcements.50

Courts also add meaning to the words of the Code because, after all,
“[i]t is emphatically the province and duty of the judicial department
to say what the law is.”51  With the infinite number of ways that a
transaction may be structured, this sharing of interpretive authority
among the three branches of government is justified as a means of
effectuating the Code’s purpose—to raise revenue for the federal gov-
ernment52 and, at times, to promote certain types of transactions.53

However, courts as a whole have gone too far when it comes to
interpreting the Code, which they then justify as an application of the
substance-over-form principle.  This is not to say courts should never
interpret the Code, but rather interpretation is only necessary when
the words of the Code are ambiguous—meaning they have more than
one plausible interpretation.54  Often times, the meaning of the Code’s
words are clear.55  This Part will illustrate that taxpayers can no
longer be certain that following the text of the Code is sufficient to
avoid adverse tax consequences.56  In fact, taxpayers may incur strict
liability penalties by doing so.57

A. GREGORY V. HELVERING

The practice of construing tax statutes against the government
used to be, “founded so firmly upon principles of equity and natural
justice, as not to admit reasonable doubt.”58  The practice of always
construing tax statutes against the government has since been aban-
doned under the pretense that taxpayers can commit abusive tax
transactions while nevertheless following the written language of the
law.59  That abandonment emanates from Gregory v. Helvering,60 in

49. Madison, supra note 45, at 716.
50. Id; see also I.R.C. § 7805 (2018) (requiring that the Secretary of the Treasury

Department “prescribe all needful rules and regulations for the enforcement of [the
Code]”).

51. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
52. See NAT’L COMM’N ON RESTRUCTURING THE INTERNAL REVENUE SERV., 105TH

CONG., A VISION FOR A NEW IRS 44 (Comm. Print 1997).
53. See Marples, Donald, J., CONG. RESEARCH SERV., R44012, TAX EXPENDITURES:

OVERVIEW AND ANALYSIS 2 (2015).
54. Coverdale, supra note 32, at 1529; see also Alice G. Abreau & Richard K.

Greenstein, Defining Income, 11 FLA. TAX REV. 295, 345 (2011) (explaining how Con-
gress left the task of defining “income” to courts).

55. See Summa Holdings, Inc., 848 F.3d at 789.
56. See infra note 58-117 and accompanying text; see, e.g., Gregory v. Helvering,

293 U.S. 465 (1935).
57. I.R.C. §§ 6662(b)(6), 7701(o).
58. Cahoon v. Coe, 57 N.H. 556, 570 (1876).
59. See Fulman v. United States, 434 U.S. 528, 533 n.8 (1978).
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which the United States Supreme Court adopted the practice of con-
struing tax statutes against the taxpayer.61  From that case, two spe-
cialized iterations of tax law’s substance-over-form principle have
grown.62

In Gregory, the Supreme Court improperly held that a person
must comply with a statute’s unannounced substance to obtain the tax
benefits that the statute offers.63 The case turned on whether a trans-
action, structured in the form of a corporate reorganization solely to
avoid taxes, should be respected as a tax-free transaction.  The Su-
preme Court ultimately held it would not,64 denying Mrs. Gregory of
her pre-existing right to reduce her tax liability through compliance
with the text of the Code.  After the fact, Congress codified the lan-
guage used by the Supreme Court when denying Mrs. Gregory her
deserved tax benefits.65

The case arose after Mrs. Gregory sold stock to a third party.66

Mrs. Gregory owned all the stock of a corporation, which in turn
owned 1,000 shares of stock in another corporation.67  Upon deciding
to sell her 1,000 shares of stock in the second corporation, Mrs. Greg-
ory presumably sought the advice of a tax attorney to minimize tax
consequences from the sale.68  The attorney likely advised Mrs. Greg-
ory of section 112(g) of the Revenue Act of 1928,69 which, in theory,
would allow Mrs. Gregory to substantially reduce the tax conse-
quences of the sale by eliminating a corporate level tax.70  In other
words, the Internal Revenue Service would tax Mrs. Gregory  on a
capital gain rather than taxing both the corporation that held the
stock on a capital gain and Mrs. Gregory on her receipt of the remain-
ing funds as a dividend.71

At that time, section 112(g) of the Revenue Act of 1928 described
exactly what Mrs. Gregory needed to do to avoid paying the double tax
associated with transactions by corporations. The section read:

If there is distributed, in pursuance of a plan of reorganiza-
tion, to a shareholder in a corporation a party to the reorgani-
zation, stock or securities in such corporation or in another

60. 293 U.S. 465 (1935).
61. Gregory v. Helvering, 293 U.S. 465, 470 (1935).
62. See Madison, supra note 45, at 717-18.
63. See Gregory, 293 U.S. at 469.
64. Id.
65. I.R.C. § 355(a)(1)(B) (2018).
66. Gregory, 293 U.S. at 467.
67. Id.
68. See id.
69. Revenue Act of 1928, Pub L. No. 562, 852 Stat. 791 (codified as amended at 26

I.R.C. § 355(a)(1) (2018)).
70. See Gregory, 293 U.S. at 467.
71. Coverdale, supra note 32, at 1529.
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corporation a party to the reorganization, without the surren-
der by such shareholder of stock or securities in such a corpo-
ration, no gain to the distributee from the receipt or such
stock of securities shall be recognized.72

The term reorganization was defined to mean “a transfer by a cor-
poration of all or a part of its assets to another corporation if immedi-
ately after the transfer the transferor or its stockholders or both are in
control of the corporation to which the assets are transferred.”73

Mrs. Gregory structured the sale of her 1,000 shares of stock as a
reorganization under section 112(g) of the Revenue Act and filed her
tax return accordingly.74  To do so, she created a third corporation
with her being the sole shareholder.75  The corporation that held the
1,000 shares of stock then transferred that stock to the newly-formed
corporation, meeting the requirements of section 112(g).76  Mrs. Greg-
ory immediately dissolved the newly-formed corporation, which
caused her to receive the 1,000 shares of stock in a tax-free liquida-
tion.77  She then sold the 1,000 shares of stock to a third party and
paid taxes on long-term capital gain.78

The Commissioner contested Mrs. Gregory’s characterization of
the transaction and assessed a tax deficiency against her on grounds
that the reorganization was without substance and should be disre-
garded.79  The Board of Tax Appeals rejected the Commissioner’s ar-
gument, finding that, “Congress has not left it to the Commissioner to
say, in the absence of fraud or other compelling circumstance, that the
corporate form may be ignored in some cases and recognized in
others.”80  On appeal, the United States Court of Appeals for the Sec-
ond Circuit reversed and the Supreme Court affirmed.81

The Second Circuit and the Supreme Court based their decision
on Mrs. Gregory’s transactions failing to satisfy the substance of the
reorganization statute.82  Judge Learned Hand, writing for the Second

72. Revenue Act of 1928 § 112(g) (emphasis added).
73. Id. § 112(i)(1)(B).
74. Gregory, 293 U.S. at 467.
75. Id.
76. Id.
77. I.R.C. § 336(a) (1986); Gregory, 293 U.S. at 467; see also Treas. Reg. § 29.22(a)-

20 (1943) (stating that, “[n]o gain or loss is realized by a corporation from the mere
distribution of its assets in kind in partial or complete liquidation, however they may
have appreciated or depreciated in value since their acquisition”).  Under current law, a
corporation would recognize gain on a liquidating distribution.

78. Gregory, 293 U.S. at 467.
79. Gregory v. Comm’r, 27 B.T.A. 223, 224-25 (1932), rev’d, 69 F.2d 809 (2d Cir.

1934), aff’d, 293 U.S. 465 (1935).
80. Gregory, 27 B.T.A. at 225.
81. Helvering v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934), aff’d, 293 U.S. 465

(1935).
82. Helvering, 69 F.2d at 811.
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Circuit, agreed that Mrs. Gregory’s transaction met the terms of the
statute.83  However, in his words, “as the articulation of a statute in-
creases, the room for interpretation must contract; but the meaning of
a sentence may be more than that of the separate words, as a melody
is more than the notes.”84  Thus, he found:

The purpose of the section to be plain enough; men engaged
in enterprises- industrial, commercial, financial, or any
other- might wish to consolidate, or divide, to add to, or sub-
tract from, their holdings. Such transactions were not to be
considered as ‘realizing’ any profit, because the collective in-
terests still remained in solution.85

After announcing the statute’s purpose, Judge Hand found that
Mrs. Gregory’s transaction did not meet the requirements of the stat-
ute, despite satisfying the text, because “the transactions were no part
of the conduct of the business of either or both companies; so viewed
they were a sham . . . . “86  The Supreme Court agreed, describing the
transaction as “an elaborate and devious form of conveyance masquer-
ading as a corporate reorganization . . . .”87  Simply put, Mrs. Greg-
ory’s reorganization did not have the unannounced substance that the
statute supposedly required.

B. TWO DOCTRINES DERIVED FROM THE SUBSTANCE-OVER-FORM

PRINCIPLE

In the years since the Supreme Court tacitly approved of Calig-
ula-like tax laws under the substance-over-form principle,88 courts
have developed two specialized, but related, doctrines.89  Those doc-
trines include the economic substance doctrine and the step transac-
tion doctrine.90  Each doctrine is discussed briefly below.

1. Economic Substance Doctrine

The economic substance doctrine can be directly traced to Gregory
v. Helvering91 and, like the substance-over-form principle, is used to

83. Id. at 810-11.
84. Id.
85. Id. at 811.
86. Id.
87. Gregory, 293 U.S. at 470.
88. See Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 781-82 (6th Cir. 2017);

TRANQUILLUS, supra note 1, at 280.
89. Philip Sancilio, Clarifying (or Is It Codifying?) the “Notably Abstruse”: Step

Transactions, Economic Substance, and the Tax Code, 113 COLUM. L. REV. 138, 140
(2013).

90. See generally Linda D. Jellum, Codifying and “Miscodifying” Judicial Anti-
Abuse Tax Doctrines, 33 VA. TAX REV. 579, 592-604 (2014) (explaining the historical
development of the economic substance doctrine and step transaction doctrine).

91. 293 U.S. 465 (1935).
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disregard certain transactions for tax purposes.92  The doctrine, some-
times called the sham transaction doctrine,93 has two prongs.94  One
prong asks whether the transaction has economic substance, meaning
the purported economic activity would have occurred in the absence of
tax benefits.95  The other prong requires a court to assess whether the
transaction served some business purpose rather than solely being tax
motivated.96  Courts disagreed whether one or both prongs of the test
had to be satisfied for tax benefits to be allowed until Congress re-
solved the issue by codifying the economic substance doctrine.97

In 2010, Congress codified the economic substance doctrine re-
quiring both prongs of the common law doctrine to be satisfied.98  The
section defines the “economic substance doctrine” to mean “the com-
mon law doctrine under which [income] tax benefits . . . with respect to
a transaction are not allowable if the transaction does not have eco-
nomic substance or lacks a business purpose.”99  A transaction has ec-
onomic substance when “the transaction changes in a meaningful way
(apart from Federal income tax effects) the taxpayer’s economic posi-
tion . . . .”100  A transaction has business purpose when “the taxpayer
has a substantial purpose (apart from Federal income tax effects) for
entering into such transaction.”101

Notably, Congress failed to set forth a bright line rule for when
the newly codified economic substance doctrine should apply.102  The
section reads “[t]he determination of whether the economic substance
doctrine is relevant to a transaction shall be made in the same man-
ner as if this subsection had never been enacted.”103  The confusion
created by the lack of certainty as to when the doctrine applies is seri-
ous because a strict liability penalty applies whenever the doctrine is

92. See Madison, supra note 45, at 718.
93. Id. at 722-23.
94. Jellum, supra note 90, at 601.
95. Id.
96. Id.
97. Compare Coltec Indus. Inc. v. United States, 454 F.3d 1340, 1355 (Fed. Cir.

2006) (stating that “[A] lack of economic substance is sufficient to disqualify the trans-
action . . . .”), with Black & Decker Corp. v. United States, 436 F.3d 431, 441 (4th Cir.
2006) (quoting a previous Fourth Circuit opinion, “To treat a transaction as a sham, the
court must find that the taxpayer was motivated by no business purposes . . . and that
the transaction has no economic substance . . . .”) (quoting Rice’s Toyota World, Inc. v.
Comm’r, 752 F.2d 89, 91 (4th Cir. 1985)). See also I.R.C. § 7701(o) (2018) (codification of
the economic substance doctrine).

98. I.R.C. § 7701(o).
99. Id. § 7701(o)(5)(A).

100. Id. § 7701(o)(1)(A).
101. Id. § 7701(o)(1)(B).
102. Jellum, supra note 90, at 625.
103. Id. § 7701(o)(5)(C).
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violated.104  The strict liability nature of the penalty means it could
apply to taxpayers who mistakenly followed the text of the Code based
on reasonable cause or good faith.105  Thus, reasonably relying on ex-
pert advice or a legal opinion is not sufficient to avoid the penalty im-
posed for violating the economic substance doctrine.106  This is a
harsh result considering the economic doctrine may be applied ex post
facto, even when a taxpayer—acting on the advice of counsel—follows
the text of the Code.

2. Step Transaction Doctrine

The step transaction doctrine is another doctrine that has its
roots in the substance-over-form principle announced in Gregory v.
Helvering.107  The doctrine allows courts to recharacterize a transac-
tion with many independent, formal steps as a single transaction for
tax purposes.108  The Supreme Court has justified the doctrine by de-
claring “[t]o permit the true nature of a transaction to be disguised by
mere formalisms, which exist solely to alter tax liabilities, would seri-
ously impair the effective administration [of tax law].”109

Courts determine whether collapsing many independent, formal
steps of a transaction into one is proper by applying one of three
tests.110  Those tests are named the interdependence test, the binding
commitment test, and the end results test.111  Under the interdepen-
dence test, a court must determine “whether the steps are so interde-
pendent that the legal relations created by one transaction would have
been fruitless without completion of the series.”112  Courts apply the
binding commitment test by determining whether a taxpayer “was
contractually obligated to complete all steps when the first in the se-
ries of transactions was undertaken.”113  Finally, a court applying the
end results test “looks to whether separate steps constitute prear-
ranged parts of a single transaction intended to reach an end
result.”114

A proper application of the step transaction doctrine is perhaps
best understood through a simple example.  Suppose a landlord and a

104. Id. § 6662(b)(6).
105. Id. § 6664(c)(2).
106. Jellum, supra note 90, at 619-21.
107. 293 U.S. 465 (1935); see Helvering v. Minnesota Tea Co., 296 U.S. 378, 385

(1935).
108. Jellum, supra note 90, at 601.
109. Comm’r v. Court Holding Co., 324 U.S. 331, 334 (1945).
110. Benenson v. Comm’r, 910 F.3d 690, 701 n.9 (2d Cir. 2018).
111. Jellum, supra note 90, at 603.
112. Benenson, 910 F.3d at 701 n.9.
113. Id.
114. Id.
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tenant seek to enter into an agreement whereby the tenant is able to
deduct home mortgage interest pursuant to section 163 of the Code.
The landlord, however, is only willing to transfer ownership in the
property to the tenant for twelve months–like a lease–rather than
transfer the property in fee simple.  Accordingly, the landlord and ten-
ant enter into a contractual agreement whereby the landlord will
transfer the unencumbered property to the tenant for twelve months
in return for consideration and at the end of the term, the tenant will
transfer the property back to the landlord with no consideration being
required.  At first glance, this transaction looks like the tenant pur-
chased the property, possibly entitling the tenant to a home interest
deduction.115  However, a lack of consideration for the transfer back to
the landlord makes this transaction a lease, even if the parties labeled
the transaction a sale.  Thus, an application of the step transaction
doctrine is proper.116  After all, such a transaction is akin to “call[ing]
a dog a cow and then seek[ing] a subsidy provided by statute for
cows.”117

III. CRITICIZING THE SUBSTANCE-OVER-FORM PRINCIPLE
AS IT IS USED TO OVERRIDE THE TEXT OF
THE INTERNAL REVENUE CODE

Regardless of whether a court is applying the economic substance
doctrine, the step transaction doctrine, or simply the substance-over-
form principle, a court should never override the Internal Revenue
Code’s (“the Code”) form.118  Assuming the best, courts that override
the text of the Code under the pretense that substance should trump
form are inappropriately applying Fuller’s theory of jurisprudence.
Applying Fuller’s theory may be acceptable in some cases but, as this
section will illustrate, applying the theory to tax law denies taxpayers
their pre-existing rights to obtain benefits provided by the Code.  Even
worse, courts may be overriding the text of the Code on an arbitrary,
ad hoc basis and then supporting their conclusion by citing the sub-
stance-over-form principle.  Both scenarios lead to Caligula-like laws,
promoting a society governed by the rule of men rather than the Rule
of Law.119

This Part proceeds in two sections.  The first section illustrates
that Fuller’s argument that rules should be applied to effectuate their

115. See I.R.C. §§ 163(a), 163(h)(1)-(3) (2018).
116. See Shu-Yi Oei, Context Matters: The Recharacterization of Leases in Bank-

ruptcy and Tax Law, 82 AM. BANKR. L.J. 635, 635 (2008).
117. Joseph Isenbergh, Musings on Form and Substance in Taxation, 49 U. CHI. L.

REV. 859, 865 (1982).
118. See Coverdale, supra note 32, at 1506-07.
119. See Morse, supra note 6, at 446.
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“purpose” even when that purpose requires overriding the Code, has
no place in tax law.120  This illustration is made by discussing three
United States Supreme Court cases to show that while the substance-
over-form principle is consistent with the Rule of Law in some cases, it
undermines the Rule of Law in others.121  The second section dis-
cusses the possibility that courts are overriding the text of the Code in
an arbitrary, ad hoc manner, which is also inconsistent with the Rule
of Law.122

A. SUBSTANCE-OVER-FORM DENIES TAXPAYERS THEIR PRE-EXISTING

RIGHTS

At times, a court may override the text of a statute, apply the
statute in light of what the court believes its purpose is, and provide
people with rights the statute’s text failed to announce.123  This is not
the case in pure tax cases, which for this article are those where the
sole question before the court is whether or not the Code imposes a tax
or provides a benefit with respect to a particular transaction.124  In
those cases, the Supreme Court permits the Internal Revenue Service
to deny people their pre-existing right to obtain benefits provided by
the Code by requiring compliance with the relevant Code provision’s
unannounced substance.125  Interestingly, the Internal Revenue Ser-
vice Commissioner (“the Commissioner”) has never used the sub-
stance-over-form principle or related doctrines “to reclassify the form
of a taxpayer’s Code-compliant transaction to reduce his tax liabilities
in the service of broader purposes of the Code.”126  The United States
Court of Appeals for the Sixth Circuit described this one-way disre-
gard of the Code’s text nicely: “A broad recharacterization power runs
in one direction only if we pitch the [Code’s] purpose at an Emperor’s
level of generality–that the ‘overarching’ purpose of the Code is to in-
crease revenue in the government.”127

To understand the point that Fuller’s theory of jurisprudence—a
statute’s substance should trump its form—has no place in tax law,
consider three types of cases: a non-tax case, a quasi-tax case, and a
pure tax case.  The Supreme Court has used the substance-over-form
principle to override the text of a statute in each type of case.128  First,

120. See infra notes 123-34 and accompanying text.
121. See infra notes 135-65 and accompanying text.
122. See infra notes 166-94 and accompanying text.
123. See Church of the Holy Trinity v. United States, 143 U.S. 457, 458-59 (1892).
124. See, e.g., Gregory v. Helvering, 293 U.S. 465, 470 (1935).
125. Gregory, 293 U.S. at 470.
126. Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 788 (6th Cir. 2017).
127. Summa Holdings, Inc., 848 F.3d at 788 (internal citation omitted).
128. See King v. Burwell, 135 S. Ct. 2480, 2495-96 (2015); Gregory, 293 U.S. at 470;

Church of the Holy Trinity, 143 U.S. at 458-59.
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in Church of the Holy Trinity v. United States,129 the Supreme Court
overrode the text of a non-tax statute to provide people with a right
that the statute’s form failed to announce.130  Next, in King v.
Burwell,131 the Supreme Court utilized the substance-over-form prin-
ciple to override the text of the Code in a quasi-tax case.132  In doing
so, the Court provided people with one right that the Code’s form
failed to announce while denying them a pre-existing one.  Finally, in
the already discussed case of Gregory v. Helvering,133 a pure tax case,
the Supreme Court overrode the text of the Code in the name of sub-
stance to impose a tax on Mrs. Gregory that the Code’s form failed to
announce.134

1. Non-Tax Case: Church of the Holy Trinity v. United States

The recharacterization of the non-tax statute that occurred in
Church of the Holy Trinity v. United States135 is consistent with the
Rule of Law.  That case involved a now repealed statute, which forbid
bringing “foreigners, to perform labor or service of any kind in the
United States . . . .”136  A New York church hired an English citizen
that lived abroad to serve as its pastor.137  The Supreme Court con-
cluded that the church violated the text of the statute when the man
moved to New York and began working because the words “labor or
service” were not only inclusive, but swept even further because of the
phrase “of any kind.”138  Nonetheless, the Court ultimately held that
the church did not violate the law.139  In reaching its decision the
Court stated:

It must be conceded that the act of the [church] is within the
letter of this section . . . . It is a familiar rule that a thing may
be within the letter of the statute and yet not within the stat-
ute, because not within its spirit, nor within the intention of
its makers.140

Thus, the Supreme Court held that churches had rights to employ
a foreigner as a pastor, which was derived from the statute’s sub-

129. 143 U.S. 457 (1892).
130. See Church of the Holy Trinity, 143 U.S. at 458-59.
131. 135 S. Ct. 2480 (2015).
132. See King, 135 S. Ct. at 2495-96.
133. 293 U.S. 465 (1935).
134. See Gregory, 293 U.S. at 470.
135. 143 U.S. 457 (1892).
136. Alien Contract Labor Act of 1885, ch. 164, § 1, 23 Stat. 332, 332 (1885) (re-

pealed 1952).
137. Church of the Holy Trinity, 143 U.S. at 458.
138. Id.
139. Id. at 458-59.
140. Id.
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stance even though its form failed to announce those rights.141  The ex
post facto granting of rights, as opposed to the taking away, makes the
decision consistent with the Rule of Law.

2. Quasi-Tax Case: King v. Burwell

Whether the recharacterization of the statute concerning both a
tax and non-tax matter that occurred in King v. Burwell142 is consis-
tent with the Rule of Law is much less clear.  That case concerned an
intersection of tax law and the individual mandate of the Affordable
Care Act (“the Act”),143 which imposes a requirement that certain peo-
ple purchase health insurance or else incur a tax.144  Specifically, the
Court interpreted section 36B of the Code.145  That section grants pre-
mium tax credits to taxpayers who are “enrolled in [insurance plans]
through an Exchange established by the State under section 1311
. . . .”146  At issue was the meaning of the phrase “an Exchange estab-
lished by the State.”147  The U.S. Department of the Treasury had
promulgated a regulation interpreting “an Exchange established by
the State” to include any “. . . State Exchange, regional Exchange, sub-
sidiary Exchange, and Federally-facilitated Exchange,” but challeng-
ers argued the Treasury’s interpretation contradicted the plain text of
the statute.148

Notably, the challengers in King did not include the Commis-
sioner who, contrary to history,149 could have argued that the sub-
stance of section 36B entitled certain taxpayers to tax credits that the
section’s form failed to announce.150  Rather, the challengers were
four Virginia residents, a state with a Federal Exchange only, who
would be exempted from the Act’s individual mandate following a rul-
ing in their favor.151  This is because not receiving a tax credit for
purchasing insurance from a Federal Exchange would make the cost

141. Id.
142. 135 S. Ct. 2480 (2015).
143. The Patient Protection and Affordable Care Act, 111 P.L. 148, 124 Stat. 119

(2010).
144. See King v. Burwell, 135 S. Ct. 2480, 2492, 2496 (2015). See also Nat’l Fed’n of

Indep. Bus. v. Sebelius, 567 U.S. 519, 563-64 (2012) (upholding the individual mandate
as a valid exercise of Congress’s taxing powers).

145. King, 135 S. Ct. at 2496.
146. I.R.C. § 36B(c)(2)(A)(i) (West 2020).
147. King, 135 S. Ct. at 2482 (quoting 42 U.S.C. § 18031 (2010)).
148. King v. Burwell, 759 F.3d 358, 364 (4th Cir. 2014) (quoting 26 C.F.R. § 1.36B-1

(May 23, 2012) adopting the language of 45 C.F.R. § 155.20 (March 27, 2012)).
149. Recall the Commissioner has never argued that the substance-over-form prin-

ciple or related doctrines entitle taxpayers to tax savings. See Summa Holdings, Inc. v.
Comm’r, 848 F.3d 779, 788 (6th Cir. 2017).

150. See King, 135 S. Ct. at 2483.
151. Id. at 2482-83.
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of insurance more than eight percent of their gross income, an amount
sufficient to exempt them from the Act’s coverage requirement.152

The Supreme Court ultimately held against the challengers, pro-
viding people with a tax credit that the substance, but not the form, of
section 36B authorized.153  However, the Court also compelled many
people, such as the challengers, to purchase health insurance or else
incur a tax.154  The Court described its conclusion by stating, “the con-
text and structure of the Act compel us to depart from what would
otherwise be the most natural reading of the pertinent statutory
phrase” to “allow[ ] tax credits for insurance purchased on any Ex-
change created under the Act.”155  The Court held that the substance
of section 36B provided tax credits for insurance purchased under all
health insurance Exchanges, despite the section’s form providing tax
credits for insurance purchased under State Exchanges only.156

Whether the Court’s holding undermines the Rule of Law is unclear.
It simultaneously deprives people of one right while granting them
another.

3. Pure Tax Case: Gregory v. Helvering

For a result clearly contrary to the Rule of Law, recall the previ-
ously discussed case of Gregory v. Helvering.157  There the United
States Court of Appeals for the Second Circuit denied rights that the
statute’s form did, in fact, announce despite using language similar to
that used by the Supreme Court in Church of the Holy Trinity v.
United States158 and King v. Burwell159 to uphold the rights.160  Spe-
cifically, the Second Circuit stated:

It does not follow that Congress meant to cover such a transac-
tion, not even though the facts answer the dictionary definitions of
each term used in the statutory definition . . . .  [T]he meaning of a
sentence may be more than that of the separate words, as a melody is
more than the notes . . . .161

152. Id. at 2482.
153. See id. at 2495-96 (“We doubt that is what Congress meant to do. Had Congress

meant to limit tax credits to State Exchanges, it likely would have done so in the defini-
tion of ‘applicable taxpayer’ or in some other prominent manner.”).

154. Id. See Miriam Reisman, The Affordable Care Act, Five Years Later: Policies,
Progress, and Politics. 40 P&T 575, 575-76 (2015).

155. King, 135 S. Ct. at 2482.
156. See Stephanie Hoffer & Christopher J. Walker, Is the Chief Justice A Tax Law-

yer?, 2015 PEPP. L. REV. 33, 37 (2015).
157. 293 U.S. 465 (1935).
158. 143 U.S. 457 (1892).
159. 135 S. Ct. 2480 (2015).
160. See Helvering v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934), aff’d, 293 U.S. 465

(1935).
161. See id.



2020] “FORM” DETERMINES “SUBSTANCE” 569

Overriding the text of a statute to deny pre-existing rights is
something Caligula would do, not a judge concerned with upholding
the Rule of Law.162

Indeed, since Gregory, the Supreme Court has indicated that
overriding the literal text of the Code to deny a tax benefit is im-
proper.163  For example, in a relatively recent pure tax case, the Court
disregarded the Commissioner’s argument that a literal interpreta-
tion of the Code would give the taxpayer an unintended benefit by
stating: “Because the Code’s plain text permits the taxpayers here to
receive these benefits, we need not address this policy concern.”164

One former Justice has even argued that disregarding a statute’s text
is improper in cases like Church of the Holy Trinity.165  Whether the
Supreme Court properly decided that case, a court clearly undermines
the Rule of Law by denying a taxpayer their pre-existing rights for
failing to satisfy some previously unannounced purpose.  Accordingly,
the Supreme Court should reign in the substance-over-form principle
as it applies to tax law by limiting Gregory to the principle that courts
may restore reality to sham transactions but never recharacterize the
Code’s form.

B. SUBSTANCE-OVER-FORM FACILITATES ARBITRARY,
AD HOC DECISIONS

Beyond the issue of denying taxpayers their pre-existing rights,
tax law’s substance-over-form principle facilitates arbitrary, ad hoc
decision-making.  Specifically, the substance-over-form principle al-
lows courts to expand the law embodied in the Code, despite the U.S.
Constitution placing such power in the hands of Congress.  More con-
cerning, the substance-over-form principle allows courts to override
the text of the Code at will without necessarily revealing their true
intentions for doing so.  This Part continues by first explaining that
courts are tasked with interpreting the Code, not expanding it.166

Then this Part describes two competing principles that courts use to
justify their decisions in cases that involve the substance-over-form
principle.167

162. See TRANQUILLUS, supra note 1, at 280.
163. Gitlitz v. Comm’r, 531 U.S. 206, 220 (2001).
164. Gitlitz, 531 U.S. at 220.
165. See Antonin Scalia, Common-Law Courts in a Civil-Law System: The Rule of

United States Federal Courts in Interpreting the Constitution and Laws, in A MATTER OF

INTERPRETATION: FEDERAL COURTS AND THE LAW 20 (Amy Gutmann ed., 1997).
166. See infra notes 168-78 and accompanying text.
167. See infra notes 179-94 and accompanying text.
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1. Courts Are Charged with Interpreting Tax Law, Not Creating It

“No taxation without representation” should be a familiar axiom
to Americans.168  The weight of the axiom lived on after the American
Revolutionary War, becoming embodied in the Articles of Confedera-
tion.169  Fearful of an overreaching national government, especially in
the realm of taxation, the Continental Congress drafted the Articles of
Confederation, which left raising revenue to the states.170  However,
depending on states to raise federal revenue proved unworkable, even-
tually leading to the ratification of the U.S. Constitution and further,
the passing of the Sixteenth Amendment.171  The Constitution now
gives “Congress independent and plenary authority to tax people or
things directly without going through the states.”172

Notably, the Constitution gives Congress, not courts, the power to
tax.173  The Constitution also names Congress, not courts, as the
country’s primary policymaker.174  This is clear from Article I, section
1, which reads: “All legislative Powers . . . shall be vested in a Con-
gress of the United States.”175  Those delegations of power are consis-
tent with the principle of no taxation without representation because
federal judges are not elected and their decisions potentially affect
many people that are not represented in a courtroom.176  Further-
more, Congress has expressly stated that the U.S. Department of the
Treasury, not the courts, “shall prescribe all needful rules and regula-
tions for the enforcement of [the Code].”177  Accordingly, courts are
tasked with “say[ing] what the law is, not . . . prescrib[ing] what it
shall be.”178  When courts prescribe law, such as through improper
applications of the substance-over-form principle, they are not only
undermining the structure of government created by the Constitution
but also undermining the Rule of Law.

168. See Lord Camden, Speech on the Declaratory Bill of the Sovereignty of Great
Britain over the Colonies, in 37 LONDON MAGAZINE 88, 89 (1768), at 89, https://babel
.hathitrust.org/cgi/pt?id=mdp.39015021278141&view=1up&seq=109 [hereinafter No
Taxation without Representation].

169. Benjamin G. Barokh, The Meaning of “Incomes” in the Sixteenth Amendment,
15 GEO. J.L. & PUB. POL’Y 409, 415-16 (2017).

170. G. Edward White, Revisiting the Ideas of the Founding, 77 U. CIN. L. REV. 969,
974 (2009).

171. Barokh, supra note 169, at 415-16.
172. Calvin H. Johnson, Apportionment of Direct Taxes: The Foul-Up in the Core of

the Constitution, 7 WM. & MARY BILL RTS. J. 1, 25 (1998) (emphasis added).
173. U.S. CONST. art I, § 8.
174. Coverdale, supra note 32, at 1516.
175. U.S. CONST. art I, § 1.
176. Id. art. II, § 2.
177. I.R.C. § 7805 (2018).
178. Am. Trucking Ass’ns v. Smith, 496 U.S. 167, 201 (1990) (Scalia, J., concurring).
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2. Substance-Over-Form Allows Courts to Mask the Basis for Their
Decisions

As mentioned earlier, protecting people from arbitrary, ad hoc de-
cisions is necessary to preserve the Rule of Law.179  Unfortunately,
such decisions may be masked by the substance-over-form principle
and its related doctrines.180  Consider the two competing principles
that this article has mentioned so far: “the incident of taxation de-
pends on the substance rather than form of the transaction”181 and
“[n]o taxation without representation.”182  Judge Learned Hand ex-
pounded on the latter principle, somewhat ironically, in Helvering v.
Gregory183 where he said: “Any one may so arrange his affairs that his
taxes shall be as low as possible; he is not bound to choose that pat-
tern which will best pay the Treasury; there is not even a patriotic
duty to increase one’s taxes.”184  Now consider how these principles
could be used to support arbitrary, ad hoc decisions to override the
text of the Code.  When a court respects a transaction that results in
tax avoidance, it may cite the principle that “[a]ny one may so arrange
his affairs that his taxes shall be as low as possible.”185  On the other
hand, when a court overrides the text of the Code because a transac-
tion smells bad, it may cite the principle that transactions lacking
substance are disregarded for tax purposes.186  In this way, the sub-
stance-over-form principle and related doctrines currently facilitate
arbitrary, ad hoc decisions, which are contrary to the Rule of Law.187

Courts may incorrectly believe that applying the substance-over-
form principle to override the text of the Code is necessary to prevent
taxpayers from seeking and exploiting loopholes.188  Congress cer-
tainly faces an uphill battle when using finite language to account for
the infinite number of tax transactions that can occur.189  Yet, the
mathematical precision of language used within the Code leaves little
room for judicial interpretation because, in the words of Justice

179. Morse, supra note 6, at 446.
180. Knight, supra note 34, at 106.
181. Kuper v. Comm’r, 533 F.2d 152, 155 (5th Cir. 1976) (citing Comm’r v. Court

Holding Co., 324 U.S. 331, 334 (1945)).
182. No Taxation without Representation, supra note 168.
183. 69 F.2d 809 (2d Cir. 1934).
184. Helvering v. Gregory, 69 F.2d 809, 810 (2d Cir. 1934), aff’d, 293 U.S. 465, 470

(1935).
185. See Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 787 (6th Cir. 2017) (quot-

ing Helvering, 69 F.2d at 810).
186. See e.g. Gregory v. Helvering, 293 U.S. 465, 470 (1935).
187. See Morse, supra note 6, at 446.
188. See Summa Holdings, Inc., 848 F.3d at 789. See also Jellum, supra note 90, at

579 (“Taxpayers, aided by literalism, have long found and used language in the tax laws
to avoid or minimize their tax obligations.”).

189. Summa Holdings, Inc., 848 F.3d at 789.
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Holmes, a judge should only interpret a statute “when the meaning of
the words used is open to reasonable doubt.”190

The United States Court of Appeals for the Sixth Circuit has
stated a court’s role when interpreting the Code.  Specifically, “[t]he
last thing the federal courts should be doing is rewarding Congress’s
creation of an intricate and complicated [Code] by closing gaps in taxa-
tion whenever that complexity creates them.”191  Of course, Congress
can close any loophole if it so chooses.192  In fact, Congress has clearly
announced the Commissioner’s ability to recharacterize certain trans-
actions.193  For example, in the realm of partnership taxation, Con-
gress made clear that a partner’s contribution of money to a
partnership coupled with a related distribution of property may be
recharacterized as a purchase of property from the partnership for tax
purposes.194

IV. CONCLUSION

In conclusion, Caligula-like laws have no place in a society that
values the Rule of Law.195  Yet, the Commissioner of the Internal Rev-
enue Service (“the Commissioner”) and the United States Supreme
Court have allowed such laws in the field of taxation.196  The Commis-
sioner has argued for, and the Supreme Court has issued decisions,
that override the text of the Code to impose taxes on people ex post
facto.  Fortunately, lower courts have begun to realize the inherent
unfairness that comes with overriding the text of the Code.197  The
United States Supreme Court should now reign in the substance-over-
form principle as it applies to tax law by limiting Gregory v. Helver-
ing198 to the principle that courts may recharacterize the underlying
facts of a transaction but not the Code’s words.

Refraining from interpreting unambiguous words in the Code will
prevent the possibility of denying taxpayers their pre-existing rights
and the making of arbitrary, ad hoc decisions. When ambiguity does

190. N. Sec. Co. v. United States, 193 U.S. 197, 401 (1904) (Holmes, J., dissenting).
191. Summa Holdings, Inc., 848 F.3d at 790.
192. James v. United States, 366 U.S. 213, 231 n.13 (1961) (Black, J., concurring in

part and dissenting in part) (listing statutes overriding the Court’s interpretations of
the Internal Revenue Code).

193. See e.g., I.R.C. § 707(a)(2)(B) (2018).
194. Id.
195. See Morse, supra note 6, at 446; see also TRANQUILLUS, supra note 1, at 280.
196. See Gregory v. Helvering, 293 U.S. 465, 470 (1935).
197. See Benenson v. Comm’r, 910 F.3d 690, 700 (2d Cir. 2018); Benenson v.

Comm’r, 887 F.3d 511, 523 (1st Cir. 2018); see Summa Holdings, Inc. v. Comm’r, 848
F.3d 779, 790 (6th Cir. 2017).

198. 293 U.S. 465 (1935).
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occur, courts should resolve the issue by appealing to a principle199 or
by promoting a desirable social policy.200  Without deciding which ap-
proach is best, it is enough to say that the Supreme Court should not
tolerate jurisprudence that undermines the Rule of Law.201

199. Dworkin, supra note 22, at 1096.
200. Oliver Holmes, The Path of the Law, 10 HARV. L. REV. 457, 467 (1897).
201. See Dworkin, supra note 22, at 1083.
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CAN’T BUY ME LOVE, BUT YOU CAN BUY
MY COPYRIGHTS (AS LONG AS YOU

GIVE THEM BACK): FINDING
BALANCE IN THE ERA OF

TERMINATING TRANSFERS

MEGAN KEELAN†

I. INTRODUCTION

Every musician has to start somewhere, and usually that starting
point is accompanied by a bad deal, even if you’re The Beatles.  The
first music publishing agreement that the band executed in 1963 has
been regarded by the members themselves as a “slave contract.”1  The
effects of that deal with Northern Songs were felt by all four members
of the band, not just John Lennon and Paul McCartney who together
wrote the majority of The Beatles’ works.2  Ringo Starr and George
Harrison were given such a small piece of the publishing income and
copyrights that Harrison famously wrote the song “Only Northern
Songs,” which includes the line “it doesn’t really matter what chords I
play. . . as it’s only a Northern Song,” referring to that infamous pub-
lishing deal.3

The Beatles’ deal with Northern Songs gave both Lennon and Mc-
Cartney a “15 percent stake” in the company, however, that share was
sold four years later to ATV, which would eventually merge with Sony
to become Sony/ATV.4  By the time The Beatles parted ways as a
band, John Lennon and Paul McCartney had sold all of the copyrights

† J.D., Belmont University College of Law, 2020; B.B.A., Belmont University,
2016. Thank you to the editors and staff of Creighton Law Review for their diligence and
hard work in preparing this article for publication. I am indebted to the attorneys I
spoke to about the practical pitfalls of copyright terminations while gathering ideas for
this article. Thank you to Professor Jeffrey Usman for the encouragement and guidance
during both the writing process and the publication process. Thank you to my fiance,
Spencer, along with the rest of my family, for the constant support and encouragement.

1. Eli Attie, Did The Beatles Get Screwed?, SLATE (Mar. 4, 2013, 2:25 PM), https://
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tract.html.
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(Apple 1969).
4. Dan Rys, A Brief History of the Ownership of the Beatles Catalog, BILLBOARD
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in their works, while only retaining their respective songwriter’s
share—a passive income stream without control in the actual copy-
rights.5  Today, writers of Lennon and McCartney’s stature, along
with those who have had a miniscule amount of success in compari-
son, will own both the songwriter’s share and retain an ownership
share in the copyrights.6

While The Beatles may be an extreme example considering their
success, the effects of long-lasting bad deals can be felt by artists and
songwriters of all levels.7  The problem with new artists is that there
is no good way to predict what might sell in the future, which means
artists who do end up with successful careers are stuck with the rem-
nants of the first deals that they made, no matter how unfavorable the
terms.8  This is why the Copyright Act of 19769 created a termination
right that allows authors to recapture the rights they had previously
granted to others and allow them an opportunity to control the copy-
right again or renegotiate in order to secure a more favorable deal.10

One of the purposes of the Copyright Act of 1976 was to create an easy
path for authors to recapture those rights; however, because of the
technical nature of the termination formalities, companies that have
purchased or been granted the rights have the ability to essentially
hold the rights hostage and not transfer them if there are errors, other
than harmless ones, in the termination notice.11

While these statutory provisions were written with good inten-
tions, the execution, creates a situation where “those who actually
work through the complicated procedures and attempt to exercise
their termination right may find their attempt invalidated because
they have failed to property comply with some aspect of the termina-
tion formalities.”12  Furthermore, there is nothing in the provisions or
promulgated rules that requires a party receiving notice to indicate

5. Id.
6. JEFFREY BRABEC & TODD BRABEC, MUSIC MONEY AND SUCCESS: THE INSIDER’S

GUIDE TO MAKING MONEY IN THE MUSIC BUSINESS 59-60 (7th ed. 2011).
7. See Nick Messite, Five Truly Terrible Record Deals Compiled for Your Conve-

nience, FORBES (Apr. 30, 2015, 12:20 PM), https://www.forbes.com/sites/nickmessitte/
2015/04/30/five-truly-terrible-record-deals-compiled-for-your-convenience/#13a02b335a
35; Ashley Cullins, Wiz Khalifa Sues to End Contract with Manager, HOLLYWOOD REP.
(Jun. 1, 2016, 3:21 PM), https://www.hollywoodreporter.com/thr-esq/wiz-khalifa-sues-
end-contract-898680.

8. Attie, supra note 1.
9. P.L. 94-553, tit. 1, § 101, Oct. 19, 1976, 90 Stat. 2541 (codified as amended in

scattered sections of 17 U.S.C.).
10. DONALD S. PASSMAN, ALL YOU NEED TO KNOW ABOUT THE MUSIC BUSINESS 330

(8th ed. 2012).
11. See generally R. Anthony Reese, Termination Formalities and Notice, 96 B.U.

L. REV. 895, 896-97 (2016) (explaining some of the complex issues that have arisen be-
cause of the technical requirements of termination notices).

12. Id. at 903-04.
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whether the termination notices were received or met the require-
ments, leaving creators in a state of limbo wondering if the notice was
effective.13

This problem was what led Paul McCartney to sue Sony seeking a
declaratory judgement to state that the notice sent was effective and
that works included in the termination notices he sent will actually
revert back to him.14  In the end, the result is that “[t]hose intricate
provisions oftentimes create unexpected pitfalls that thwart or blunt
the effort of the terminating party to reclaim the full measure of the
copyright in a work of authorship.”15

This Note details how the balanced copyright system that Con-
gress intended to exist after enacting the Copyright Act of 1976 can be
achieved through: a clarification of the harmless error rule, a system
of accountability that requires a party receiving notice to acknowledge
the receipt of such and to acknowledge any errors so that the termi-
nating party may fix the errors, as well as instituting liability when
an artist detrimentally relies on a term of an agreement which trans-
fers the rights in the copyright irrevocably or in perpetuity and the
author misses the termination window.

In Part A, I will first explore the background of the music indus-
try and the necessary role of transferring copyrights within the music
industry as well as the various parties involved with a copyright
transfer.16  Furthermore, Part A will explore the statutory back-
ground of the termination provisions in the Copyright Act of 1976 (the
“Copyright Act”) as well as the promulgated rules which put those pro-
visions into effect.17

Part B takes a look that the harmless error rule created by the
promulgated regulations regarding termination notices and how the
rule has been interpreted by the courts as well as the Copyright Of-
fice.18  Part C discusses the hurdles that an author must confront that
stem from the power imbalance tipped in the favor of grantees.19  That
power imbalance is highlighted by the archaic language of standard
grant-of-right clauses in music publishing agreements, the historical
imbalance of power between the parties, and the lack of obligation on

13. Eriq Gardner, Paul McCartney Sues Sony to Regain Rights to Beatles Songs,
BILLBOARD (Jan. 18, 2017), https://www.billboard.com/articles/business/7661702/paul-
mccartney-sues-sony-to-regain-rights-to-beatles-songs.

14. Id.
15. Siegel v. Warner Bros. Entm’t Inc., 542 F. Supp. 2d 1098, 1117 (C.D. Cal.

2008).
16. See infra notes 23-37 and accompanying text.
17. See infra notes 38-122 and accompanying text.
18. See infra notes 123-39 and accompanying text.
19. See infra notes 140-57 and accompanying text.
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behalf of grantees to acknowledge that the notice of termination is
effective.

Part D proposes amendments or additions to the regulations ac-
companying the Copyright Act that are designed to effectuate the ter-
mination of transfer provisions.20  These additions to the current
regulations include: (1) an addition to the harmless error rule that
would clarify an additional exemplar of what a harmless error may
be—any information placed into a notice due to a good faith reliance
on prior registration at the copyright office that turns out to be incor-
rect shall be considered a harmless error, (2) an addition to the Copy-
right Act that would require parties receiving notice to acknowledge
receipt of the termination notice as well as any inaccuracies in the
notice in order to allow a grace period for the terminating party to
correct such errors, and (3) an addition to the regulations that creates
a mandatory disclosure to be included in all agreements that include a
transfer that may be terminated under the Copyright Act alerting the
author of his ability to terminate the transfer in accordance with the
statute.

Finally, Part E first explores how the additional provision to the
harmless error rule proposed in Part D will add a layer of protection
for authors who are seeking to terminate their previous transfers so
that they may feel assured that information they have relied on from a
credible source, even if it turns out to be factually inaccurate, will not
thwart their ability to terminate and recapture their rights.21 Fur-
thermore, Part E will delve into how the interplay between acknowl-
edgement by a party receiving a termination notice that it has
received the notice and whether or not there are fatal errors in the
notice, a grace period to fix said fatal flaws, and recognition of a
mandatory disclosure that alerts the author of the right to terminate
will create a more balanced system of copyright transfers that was
sought by Congress in creating the termination provisions.22

II. BACKGROUND

A. STATUTORY AND REGULATORY BACKGROUND AND PURPOSES

1. Brief Overview of the Music Industry

The music industry is centered on relationships that are created
by different variations of copyright transfers—whether that is a full
grant of exclusive rights or a non-exclusive license to use a work for

20. See infra notes 158-59 and accompanying text.
21. See infra notes 160-63 and accompanying text.
22. See infra notes 164-68 and accompanying text.
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various uses.23  A full grant of exclusive rights, as set forth in section
106 of the Copyright Act of 1976, is a transfer where the author gives
the grantee the ability to exclusively exercise the “bundle of rights.”24

The “bundle of rights” included in a copyright are delineated in section
106 of the Copyright Act: the reproduction right, the right to create
derivative works, the distribution right, the public performance right,
the display right, and the right of public performance by means of dig-
ital audio transmission.25  On the other hand, a non-exclusive license
allows a grantee to exercise a specific right or rights under section 106
without limiting the grantor’s ability to allow other grantees the same
right.26  .

When considering a song that has just played on terrestrial radio
(as opposed to satellite radio which has additional rights), there are
typically two exclusive transfers of the full bundle of rights and ap-
proximately three non-exclusive licenses for individual rights involved
in the broadcast of that song.27

First, the songwriter who has written the song, and is considered
the author for copyright purposes, has likely transferred the full bun-
dle of rights to a music publisher.28  A music publisher finds artists to
record the songs written by the songwriter and other users of the com-
position, issues licenses to users of the song, collects the royalty pay-
ments for the songwriter, disperses the royalties back to the writer,
and handles all the registrations of copyright for the writer.29  While
established acts may be able to hold on to some of their copyrights
when signing with a music publisher, most new acts will have to sign
over all of their rights in the copyrights in order to receive a deal.30

Once the music publisher has found an artist that wants to record
the song, the music publisher will reach out to the artist’s record label
to obtain a mechanical license that is a non-exclusive grant of the
right of reproduction and distribution for a statutory rate.31  Cur-
rently, that statutory rate requires the record label to pay $0.0910,
with fifty percent going to the publisher and fifty percent going to the

23. DAVID J. MOSER & CHERYL L. SLAY, MUSIC COPYRIGHT LAW 59-60 (2011).
24. The Copyright Act of 1976 §106, 17 U.S.C. §106 (2018).
25. 17 U.S.C. § 106; see generally PASSMAN, supra note 10, at 210-11; MOSER &

SLAY, supra note 23, at 75.
26. Id.
27. See PASSMAN, supra note 10, at 210-11 (discussing the bundle of rights includ-

ing with a copyright).
28. Id. at 219-20, 300 (discussing the role of a publisher as well as a typical pub-

lishing deal).
29. Id. at 219; JEFFREY BRABEC & TODD BRABEC, MUSIC MONEY AND SUCCESS: THE

INSIDER’S GUIDE TO MAKING MONEY IN THE MUSIC BUSINESS 1 (7th ed. 2011).
30. PASSMAN, supra note 10, at 300.
31. Id. at 210-11, 224-25.
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songwriter, for every copy of the song that is sold.32  This rate remains
the same whether the song is purchased digitally, physically, by itself,
or as part of a larger album.33

If the artist who records the song written by the songwriter is
signed to a record label, the copyrights in the sound recording, rather
than the composition itself which is owned by the music publisher,
will be owned by the record company.34  The transfer may be made as
an assignment from the artist as the author to the record label or it
may qualify as a work made for hire.35

Music publishers also affiliate with performing rights societies,
primarily to allow the performing rights society to license to radio sta-
tions the right to publicly perform the composition by playing it on the
radio.36

All of these grants are subject to the termination of transfer provi-
sions found in the Copyright Act of 1976.37

2. Termination Provisions of the Copyright Act of 1976

The Copyright Act of 1976 (the “Copyright Act”) created for au-
thors an inalienable right to terminate previous assignments and
transfers of copyright (other than those transfers initiated through a
will or created as a work made for hire).38  There is one exception to
the inalienability rule: once notice is sent to the transferee but before
the transferor gets the rights back, the two parties can negotiate a
new agreement regarding the rights that will be enforceable.39

The year of transfer (or of creation if the work was created after
the transfer was made) determines what provision of the Copyright
Act will govern the termination process.40  Transfers prior to 1978 are
governed by Section 304, while Section 203 governs those works trans-
ferred after January 1, 1978.41

32. PASSMAN, supra note 10, at 220.
33. HARRY FOX, Rate Charts, https://www.harryfox.com/#/rate-charts (last visited

Mar. 5, 2020).
34. MOSER & SLAY, supra note 23, at 70.
35. See id.  The scope of the work made for hire doctrine and its role in termina-

tions of transfer is outside the scope of this Note, instead, this note will focus on pure
assignments of copyright.

36. PASSMAN, supra note 10, at 238-39. In the United States, the prominent per-
forming rights societies include American Society of Composers, Authors, and Publish-
ers (“ASCAP”), Broadcast Music, Inc., (“BMI”), and Society of European Stage Authors
and Composers (“SESAC”).

37. The Copyright Act of 1976 § 203, 17 U.S.C. § 203(a) (2018).
38. Id. §§ 203, 304; PASSMAN, supra note 10, at 330.
39. PASSMAN, supra note 10, at 330.
40. 17 U.S.C. §§ 203, 304.
41. Id.
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The types of transfers that are subject to the termination provi-
sions are the same under both Section 304 and Section 203.42  These
provisions cover transfer of copyright through either “the exclusive or
nonexclusive grant of a transfer or license” of any of a copyright or any
right that is included in a copyright’s bundle of rights.43

Under Section 203, if the transfer was “executed by one author,”
then only that author is able to terminate the transfer if the author is
still alive.44  However, if the grant was transferred by more than one
author, such as a band jointly signing a group recording contract, then
only a majority interest may terminate the transfer.45  Alternatively,
even if there is more than one author, if that author had transferred
his interest separately than his joint authors, then he may terminate
the grant on his own.46  Transfers under Section 304, on the other
hand, may not have been made by the author because the renewal
rights in the pre-1978 works could be contracted away and Section 304
addresses that nuance.47

While those sections are similar but not exact, the provisions gov-
erning which persons may effectuate and send a termination notice if
the author is dead are the same whether the transfer was made under
Section 304 or 203.48  If the author is survived by a spouse but no
children or grandchildren, then the right to terminate is vested en-
tirely in the spouse.49  If the author is survived by a spouse and chil-
dren, then a fifty percent interest vests in the spouse while the other
fifty percent vests equally between the children.50

In any situation, the children and grandchildren’s share are “di-
vided among them and exercised on a per stirpes basis according to
the number of such author’s children represented.”51  Where there are
grandchildren who have a vested interest because of the death of the
author’s child, only a majority of those grandchildren may exercise the
deceased child’s share.52  If the author has died without a surviving
spouse, child, or grandchild, the author’s estate will control “the
author’s entire termination interest.”53 No matter which situa-

42. Id. §§ 203(a), 304(c).
43. Id.
44. Id. § 203(a)(1).
45. Id.
46. Scorpio Music S.A. v. Willis, No. 11cv1557 BTM(RBB), 2012 WL 1598043, *2

(S.D. Cal. May 7, 2012).
47. 17 U.S.C. § 304(c)(1).
48. Id. §§ 203(a)(2), 304(c)(2).
49. Id.
50. Id. §§ 203(a)(2)(B), 304(c)(2)(B).
51. Id. §§ 203(a)(2)(C), 304(c)(2)(C).
52. Id.
53. Id. §§ 203(a)(2)(D), 304(c)(2)(D).
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tion applies, only a majority interest may decide to terminate the
transfer.54

The life of a copyright for works created prior to 1978 is an origi-
nal term of twenty-eight years with an option to renew the copyright
for an additional twenty-eight years for a total of fifty-six years.55

However, the Copyright Act automatically extended the renewal term
for all works by nineteen years, and the Sonny Bono Act of 199856

further extended that term by twenty years.57  The provisions under
Section 304 allow authors whose works were in the first term or re-
newal term to recapture his rights after the expiration of what was
originally the renewal term before the extensions were made to exploit
for the final thirty-nine years of the life of the copyright.58

Under Section 304, a termination “may be effected at any time
during a period of five years beginning at the end of fifty-six years
from the date copyright was originally secured, or beginning on Janu-
ary 1, 1978, whichever is later.”59  However, if the termination right
had “expired on or before the Sonny Bono Copyright Term Extension
Act” then the “[t]ermination of the grant may be effected at any time
during a period of five years beginning at the end of 75 years from the
date copyright was originally secured.”60  This window allows for the
author to take advantage of the final twenty years of the life of the
copyright.

On the other hand, authors whose transfers are subject to Section
203 are able to recapture their rights for a longer period because of the
longer life of copyright offered to post-1978 works.61  For works that
are subject to Section 203, the life of the copyright is extended for the
life of the author plus seventy years with no renewal terms.62  The
window for termination under Section 203 is determined by whether
or not the grant included the right of publication of the work.63

The right to publication allows the copyright holder the right of
“distribution of copies or phonorecords of a work to the public by sale

54. Id. §§ 203(a)(1), 304(c)(1).
55. MOSER & SLAY, supra note 23, at 140 tbl. 8.1.
56. 17 U.S.C. §§ 108, 203(a)(2), 301(c), 302, 303, 304(c)(2).
57. PASSMAN, supra note 10, at 318-19.
58. Robert C. Lind, Copyright Law: Statutory Termination, Am. Bar Ass’n 6 (2012),

https://www.americanbar.org/content/dam/aba/events/entertainment_sports/2012/10/fo
rum_on_the_entertainmentsportsindustries2012annualmeeting/tv_cable_radiomusic_
publishing/copyright_law_statutory_termination.pdf. Works must have also been “af-
firmatively renewed between 1978 and 1991, or were automatically renewed after
1991.” Id.

59. 17 U.S.C. § 304(c)(3).
60. 17 U.S.C. § 304(d).
61. MOSER & SLAY, supra note 23, at 140 tbl. 8.1.
62. Id.
63. 17 U.S.C. § 203(a)(3).



2020] CAN’T BUY ME LOVE 583

or other transfer of ownership or by rental, lease, or lending” or
“[o]ffering to distribute copies or phonorecords to a group of people for
purposes of further distribution, public performance, or public dis-
play. . . .”64  Nearly all grants of copyright include the right to publica-
tion.65  Termination under this section “may be effected at any time
during a period of five years beginning at the end of thirty-five years
from the date of the execution of the grant. . . .”66  However, if the
right of publication is included in the grant, then the window “begins
at the end of thirty-five years from the date of publication of the work”
or “at the end of forty years from the date of execution of the grant,
whichever term ends earlier.”67

Under both Section 304 and 203, termination is only effective
upon the author giving advance notice to the grantee that states the
effective date of the termination.68  Furthermore, a copy of the notice
must be “recorded in the Copyright Office before the effective date of
termination. . . .”69

For all works, the notice must be sent no earlier than ten years
and no later than two years before the effective date.70  That means
that for works subject to Section 304, the earliest that notice may be
sent is forty-six years from the date the original copyright was secured
or January 1, 1978 depending on which is later and the latest notice
may be sent is fifty-nine years from that same date.71  For those Sec-
tion 304(d) works where the termination may be effected at the “end of
seventy-five years from the date copyright was originally secured,” no-
tice may be sent, at the earliest, sixty-five years after the copyright
was originally secured or, at the latest, seventy-eight years after such
date.72

For those works subject to Section 203 that did not include a right
of publication, notice may be sent, at the earliest, twenty-five years
after the date of the grant or, at the latest, thirty-eight years after the
grant.73  Finally, for those works subject to Section 203 that included
a grant of publication, the following time window applies: if the earlier
date is thirty-five years from the date of publication, notice may be
sent, at the earliest, twenty-five years after the date of the publication

64. Circular 1: Copyright Basics, U.S. COPYRIGHT OFFICE 7 (Sept. 2017), https://
www.copyright.gov/circs/circ01.pdf.

65. PASSMAN, supra note 10, at 329.
66. 17 U.S.C. § 203(a)(3).
67. Id.
68. Id. §§ 203(a)(4), 304(c)(4).
69. Id. §§ 203(a)(4)(A), 304(c)(4)(A).
70. Id.
71. Id. § 304.
72. Id. § 304(d).
73. Id. § 203.
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or, at the latest, thirty-eight years after the date of the publication.74

However, if forty years from the date of the grant comes earlier than
thirty-five years from the date of publication, notice may be sent, at
the earliest, thirty years from the date of the grant or, at the latest,
forty-three years from the date of the grant.75

Once notice has been served as well as recorded in the Copyright
Office, “[u]pon the effective date of termination, all rights under the
Copyright Act that were covered by the terminated grants revert to
the author, authors, and other persons owning termination inter-
ests.”76 This is an automatic reversion, and there are no further steps
that the author or those owning a termination right need to take once
the notice has been served and recorded in the Copyright Office.77 In
addition, once notice has been served in compliance with the Copy-
right Act and the accompanying promulgated regulations by the Copy-
right Office, those who have the power to terminate shall have a
vested future interest in those copyrights, in proportion to the shares
set forth by the Copyright Act.78

What What Works When Can Notice
Section? Are Covered? When Can You Terminate? Be Sent?

§ 203 Works With right of publication: As early as 10
created after years prior, but
January 1, Within five years following the no later than two
1978 earlier of 35 years from the date years prior to the

of publication or 40 years from effective date of
the date of the grant the notice

Without the right of publication:
Within five years following 35
years from the date of the grant

§ 304 Works Within five years of the later of As early as 10
created prior 56 years from the date that the years prior, but
to 1978 original copyright was secured or no later than two

56 years from January 1, 1978 years prior to the
effective date of

If termination right expired on the notice
or before October 27, 1998:

Within five years of 75 years
after the original copyright was
secured

74. Id.
75. Id.
76. Id. § 203(b).  While that language is derived from Section 203, Section 304 con-

tains language to the same effect. Id. § 304(c)(6).
77. See id. §§ 203, 304.
78. Id.
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3. Technical Formalities of Termination Notices

Pursuant to the Copyright Act of 1976 Section 203, the Library of
Congress promulgated rules regarding the formal requirements for fil-
ing a termination notice.79  The regulation includes content, service,
and recordation requirements as well as the effect of harmless errors
on the effective nature of the termination notice.80

In order for a termination notice to be effective, the notice must
contain certain complete pieces of information “without incorporation
by reference of information in other documents or records.”81  For all
works that have an applicable termination right, an effective notice
must state which section of the Act that the termination is being made
under, as well as “a brief statement reasonably identifying the grant
to which the notice of termination applies. . . .”82  The notice must also
include the name of the person or entity whose rights are being termi-
nated and the address where the notice will be served, including any
successors of interest of the original grantee.83  Furthermore, all no-
tices must include the title of the work, the effective date of termina-
tion, and if possible, the original copyright registration number.84

There are additional requirements if the termination of a grant is
being exercised by parties that are not the author.85  When the succes-
sors-at-law of a deceased author exercise their rights under this act,
they must list in the notice all “the names and relationships to that
deceased author” as well as “specific indication of the person or per-
sons executing the notice who constitute more than one-half of that
author’s termination interest. . . .”86  However, if this information is
unavailable, the notice may include as much of the information as pos-
sible and available as well as a “brief explanation of the reasons why
full information is or may be lacking. . . .”87  If the information is un-
available, then the notice must also include a “statement that, to the
best knowledge and belief of the person or persons signing the notice,
the notice has been signed by all persons whose signature is necessary
to terminate the grant. . . .”88

In addition to the requirements above, termination notices being
made under Sections 304(c) and 304(d) of the Copyright Act must in-

79. Id.§ 203(a)(4)(B); 37 C.F.R. § 201.10 (2019).
80. 37 C.F.R. § 201.10.
81. Id. §§ 201.10(b), 201.10(b)(3).
82. Id. §§ 201.10(b)(1)(i), 201.10(b)(1)(iv), 201.10(b)(2)(i), 201.10(b)(2)(v).
83. Id. §§ 201.10 (b)(1)(ii), 201.10(b)(2)(ii).
84. Id. § 201.10.
85. Id. § 201.10 (b)(1)(vii).
86. Id.
87. Id. § 201.10 (b)(1)(vii)(A).
88. Id. § 201.10 (b)(1)(vii)(B).
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clude a “statement that termination of renewal term rights . . . has not
been previously exercised.”89

Solely for those works that were transferred on or after January
1, 1978 and subject to Section 203, a notice must also include the “date
of execution of the grant being terminated and, if the grant covered
the right of publication of a work, the date of publication of the work
under the grant.”90

When drafting the promulgated regulations, the Copyright Office
included a safeguard in the form of the harmless error rule, which
allows errors to be considered harmless if they do not affect a receiv-
ing party’s ability to identify the work or “do not materially affect the
adequacy of the information required to serve the purposes” of the ter-
mination provisions.91  These types of errors are not considered to be
fatal in determining whether or not a notice is effective.92

While the rule is a general one, the promulgated regulation also
lists specifically enumerated examples of harmless errors, including
errors in the date of copyright registration, date of publication, date of
the grant being terminated, or the original copyright registration
number.93  Harmless errors also include those errors made while at-
tempting to comply with the provisions governing notices sent by par-
ties that are not the author and in “describing the precise
relationship[ ]” between the signatory of the notice and the author.94

However, if the error is made in bad faith with the “intention to
deceive, mislead, or conceal relevant information,” then even the er-
rors specifically enumerated will be considered fatal.95

Service of the notice must be made to “each grantee whose rights
are being terminated, or the grantee’s successor in title.”96  All notices
must be served either by “personal service, or by first class mail” to
the “last known address of the grantee or successor in title.”97  Even if
the grantee has assigned the rights to a successor in title, if after a
“reasonable investigation is made by the person or persons executing
the notice,” there is no indication that the rights have been trans-
ferred, the notice may be effective by serving it on the grantee.98

However, “if there is reason to believe that such rights have been
transferred by the grantee to a particular successor in title,” then the

89. Id. § 201.10 (b)(1)(vi).
90. Id. § 201.10 (b)(2)(iii).
91. Id. § 201.10 (e)(i).
92. Id. § 201.10 (e).
93. Id. § 201.10 (e)(ii).
94. Id.
95. Id.
96. Id. § 201.10 (d)(1).
97. Id.
98. Id. § 201.10 (d)(2).
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notice is only effective once it is served on the successor in title.99

Under these regulations, a reasonable investigation may include “a
search of the records in the Copyright Office” or, if the work is a musi-
cal composition that has been “licensed by a performing rights society,
a reasonable investigation also includes a report from that performing
rights society identifying the person or persons claiming current own-
ership of the rights being terminated.”100

Finally, before the termination may be effective, the notice of ter-
mination must be submitted and recorded in the Copyright Office.101

In order for the notice to be recorded, the party sending notice must
submit to the Copyright Office a copy of the notice that is “certified to
be, a true, correct, complete, and legible copy of the signed notice of
termination as served” along with a “statement setting forth the date
on which the notice was served and the manner of service. . . .”102

The Copyright Office will not record a notice of termination if, “in
the judgment of the Copyright Office, such notice of termination is un-
timely.”103  A notice is untimely according to the Copyright Office if
“the effective date of termination does not fall within the five-year pe-
riod described in [the Copyright Act];” the submitted copy of the notice
“indicate that the notice of termination was served less than two or
more than ten years before the effective date of termination;” or the
notice is not recorded before the effective date of termination.104

When submitting the copy of the notice for recordation, it must be
mailed to the Copyright Office with the proper fee and a Recordation
Notice of Termination Cover Sheet.105  Once the copy of the notice, the
statement of service, and the proper fee have been received by the
Copyright Office, the notice will be “returned to the sender with a cer-
tificate of recordation” that acknowledges the date of recordation.106

While recordation is required to put a termination of a grant into
effect, a recordation notice “is not a determination by the Office of the
notice’s validity or legal effect” and the Copyright Office will rely on
the information provided by the sender in the Recordation Notice of
Termination Cover Sheet without “confirm[ing] the accuracy of such
certifications or information against the submitted notice.”107 This
means that even though it is recorded with the Copyright Office, the

99. Id. § 201.10 (d)(2)(ii).
100. Id. § 201.10 (d)(3).
101. Id. § 201.10 (f).
102. Id. § 201.10 (f)(1)(i).
103. Id. § 201.10 (f)(1)(ii)(A).
104. Id.
105. Id. § 201.10 (f)(2)(i)-(ii).
106. Id. § 201.10 (f)(3).
107. Id. § 201.10 (f)(4)-(5).
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information in the notice may not be accurate and may still include
fatal errors in the notice.

4. Purpose of the Termination Provision of the Copyright Act of
1976

The Copyright Act of 1976 was much more than a revision of the
Copyright Act of 1909.  Instead, it is viewed as a “completely new cop-
yright statute, intended to deal with a whole range of problems un-
dreamed of by the drafters of the 1909 Act.”108  The 1976 Act has
deeply changed the way copyrights are treated, particularly in how
authors are able to recapture their rights in and to the copyrights that
they have created.  This was not a process that occurred over night—
the legislative history of the Copyright Act of 1976 includes “more
than 30 studies, three reports issued by the Register of Copyrights,
four panel discussions issued as committee prints, six series of sub-
committee hearings, 18 committee reports, and the introduction of at
least 19 general revision bills over a period of more than 20 years.”109

The result was a copyright act that was largely comprised of provi-
sions that were heavily negotiated by parties that control the rights of
copyrights, and not Congress itself.110

One of the most profound changes contained within the Copyright
Act of 1976 was the creation of the inalienable right of termination.111

The termination provisions were added to the Copyright Act of 1976 in
order to give creators the ability to realize the full value of their works
in a way that renewal periods had failed to do.  Originally, renewal
periods were created as “a legal trigger to renegotiate problematic li-
censing terms with their publishers and producers.”112  However, the
right to renewal became futile in achieving its purpose because of the
Supreme Court’s decision in Fred Fisher Music Co. v. M. Witmark &
Sons113, which allowed authors to “transfer their rights to the renewal
term during the initial term.”114  After that decision, it became stan-
dard for companies to require the assignment of the renewal right

108. Barbra Ringer, First Thoughts on the Copyright Act of 1976, 22 N.Y. L. SCH. L.
REV. 477, 479 (1977).

109. Jessica D. Litman, Copyright Compromise and Legislative History, 72 CORNELL

L. REV. 857, 865 (1987).
110. See id. at 868-69.
111. See Maria Pallante, The Next Great Copyright Act, 36 COLUM. J.L. & ARTS 315,

316-17 (2013).
112. Id. at 317.
113. 318 U.S. 643 (1943).
114. MOSER & SLAY, supra note 23, at 138 (citing Fred Fisher Music Co. v. M.

Witmark & Sons, 318 U.S. 643 (1943)).
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from the start of the agreement.115  Thus, artists lost all ability to get
that second bite at the apple.116

Because of the ineffectiveness of the renewal provisions, Congress
determined that there was a “need for a new legal framework,” while
still “carrying over and reinventing a compelling policy objective.”117

Thus, when it came time to reformulate the Copyright Act, the draft-
ers did away with the renewal system and created the termination
provisions to address the ability to recapture rights.118  More specifi-
cally, the drafters made an inalienable ability to terminate so that a
creator may not unknowingly (or even knowingly) contract away his or
her right to recapture and renegotiate the rights.119  By doing so, Con-
gress “recognized the importance of a reversion of rights and found
justification in the need to ‘safeguard authors against unremunerative
transfers . . . because of the [. . . ] impossibility of determining a work’s
prior value until it has been exploited.’”120

Most importantly, the termination provisions allow songwriters
and other authors of copyrights to renegotiate the deals that became
more lucrative over time than originally believed by allowing “authors
or their heirs a second opportunity to share in the economic success of
their works.”121  Much like The Beatles were unsure of what level of
success they would garner before signing away their rights, most new
authors are unlikely to get favorable deals that reflect what may or
may not come to fruition during their careers.

It is also difficult to value works before they are created; there-
fore, the reversion interest created by the termination provisions al-
low creators to see a rightful return that may have been bargained
away prior to the creation of the work.122  Therefore, in most situa-
tions, the only way that an artist is able to share monetarily in a more
equalized manner is through the termination provisions and through
the concept of the inalienability of these rights.

B. WHAT CONSTITUTES A HARMLESS ERROR?

One safeguard that was put in place to help assist those authors
or successors who are attempting to terminate the transfer of copy-

115. Id.
116. See id.; Pallante, supra note 111, at 317.
117. Pallante, supra note 111, at 317.
118. Id.
119. 17 U.S.C. §§ 203, 304.
120. Marc S. Brown, Copyright Law – Termination of Transfers; Trump Card or

Joker, 1 DET. C.L. ENT. & SPORTS L.F. 41, 44 (1994) (quoting Harry Fox Agency, Inc. v.
Mills Music, Inc., 543 F. Supp. 844, 859 (S.D.N.Y. 1982)).

121. Gap in Termination Provisions, 76 Fed. Reg. 32,316, 32,316 (June 6, 2011)
(codified at 37 C.F.R. pt. 201).

122. Pallante, supra note 111, at 317.
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rights was the harmless error.123  Specifically, it allows for “harmless
errors in a notice that do not materially affect the adequacy of the
information required to serve the purposes of [the termination provi-
sions] whichever applies. . . .”124  This “safety valve” was created in
Siegel v. Warner Bros. Entertainment Inc.125 in recognition of the “in-
tricacies of the formalities being established and the potential for gaps
in the terminating parties’ (especially in the case of an author’s heirs)
knowledge of the information sought by those formalities due to the
long passage of time that may have occurred since the grant and
works in question were executed and published . . . .”126

The standard set forth in the harmless error rule is “expressly
tie[d]” to the information that is necessary to “adequately fulfill” the
purpose of providing terminating parties a “meaningful opportunity to
recapture the right to the extension in the copyright term afforded to
such earlier works by the 1976 Act, while at the same time ensuring
that reasonable notice is given to grantees (or their successors) and to
the public so as to identify what work(s) are affected.”127

The specifically enumerated harmless errors in the regulations
include: listing the incorrect date of the grant, the incorrect date of
publication, the incorrect date of copyright registration, or the incor-
rect copyright registration number; not listing all of the authors in-
volved in the creation of the work; or not specifying the relationship
between the author and the signatory as long as the error was made
“in good faith and without any intention to deceive, mislead, or conceal
relevant information.”128  The purpose of this list was not to limit the
harmless error rule, but rather to avoid disputes “that those particu-
lar errors could ever be considered harmful” and “foreclose disputes as
to a certain narrow class of errors.”129

When deciding whether an error is harmless, a “careful considera-
tion of the nature of the property at issue is necessary to assess th[e]
balance between providing unreasonable notice to the grantee (or its
successors) and the public and avoiding undue burdens on authors or
their heirs.”130  The key is the adequacy of the information, a showing
of due diligence on the part of the persons sending notice, and the abil-

123. 37 C.F.R. § 201.10(e) (2019).
124. Id. § 201.10(e)(1).
125. 690 F. Supp. 2d 1048 (C.D. Cal. 2009) (remanded on other grounds).
126. Siegel v. Warner Bros. Entm’t Inc., 690 F.Supp.2d 1048, 1052 (C.D. Cal. 2009)

(remanded on other grounds).
127. Siegel, 690 F. Supp. 2d at 1061 (remanded on other grounds).
128. 37 C.F.R. § 201.10(e)(2).
129. Siegel, 690 F. Supp. 2d, at 1053-54 (remanded on other grounds). See Termina-

tion of Transfers and Licenses Covering Extended Renewal Term, 42 Fed. Reg. 45,916,
45,919 (Sept. 13, 1977) (codified at 37 C.F.R. pt. 201).

130. Siegel, 690 F. Supp. 2d, at 1056 (remanded on other grounds).
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ity of the information to put the grantee on notice of what rights will
be reverting back to the author.131

For example, a “boilerplate designation of the grant to be termi-
nated” instead of a specified designation that is included with “a com-
plete listing of the [c]ompositions, their author, date of copyright, and
effective date of termination” is sufficient to satisfy the requirements
of the promulgated rule.132  Furthermore, where the “information in
[a] catch-all provision is adequate to give the public a ‘reasonable op-
portunity’ to identify the affected works” and the body of work is so
prolific, such as the full body of work containing the character Super-
man that spanned a notice that was 546 pages long, that omitting just
a few works from a proper termination notice was not a fatal error.133

The catch-all provision in Siegel v. Warner Brothers stated that “the
intent was for the termination notice to apply ‘to each and every work
. . . that includes or embodies” Superman, and the failure to list any
such work in the notice was ‘unintentional and involuntary.’”134

The courts seem to apply more flexibility with errors in notices for
prolific catalogs of works rather than smaller transactions.135  While
the catch-all provision was enough for a notice for tens of thousands of
works, the omission of five titles from a notice for a catalog of forty
works made the termination ineffective for the five omitted titles.136

The one area that seems to be a clear area of fatal error is missing
the five-year termination window or serving notice during the incor-
rect time frame.137  A district court in California even went so far as to
call the five-year window an “unbendable rule,” even when missed by
only a few days.138  Furthermore, even though an error in a date of
grant or publication is considered a harmless error under the promul-
gated regulations, if the error causes the notice to be sent after the
end of the five-year window has passed, based on the accurate date,

131. See id. at 1072-73 (holding that a catch all provision is adequate to cover omit-
ted works where a relatively few works are not included in a listing of a prolific catalog
of work) (remanded on other grounds).

132. Music Sales Corp. v. Morris, 73 F. Supp. 2d 364, 380 (S.D.N.Y. 1999) (deciding
that a boilerplate designation of the grant was adequate to identify the grant that was
being terminated).

133. Siegel, 690 F.Supp.2d, at 1070 n. 13 (remanded on other grounds).
134. Id. at 1051 n. 6 (remanded on other grounds).
135. Carrie Casselman, Counseling Statutory Successors Regarding Copyright Ter-

mination, 23 N.Y. STATE BAR ASS’N ENT., ARTS, & SPORTS L.J. 26, 28 (2012).
136. Burroughs v. Metro-Goldwyn-Mayer, Inc., 683 F.2d 610, 622 (2d. Cir. 1982).
137. Casselman, supra note 135, at 28.
138. Id. (citing Siegel v. Warner Bros. Entm’t Inc., 542 F.Supp.2d 1098,1121-22

(C.D. Cal. 2008) (“Once a termination effective date is chosen and listed in the notice,
the five-year time window is an unbendable rule with an inescapable effect, not subject
to harmless error analysis.”)).
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even if the error is made in good faith, the termination notice will not
be effective.139

Beyond those errors specifically enumerated in the promulgated
regulation and the few examples of harmless errors and fatal errors as
recognized by the courts and the Copyright Office, it is unclear what
all can be considered as a harmless error.

C. THE CURRENT IMBALANCE OF POWER BETWEEN AUTHORS OR AN

AUTHOR’S STATUTORY SUCCESSORS AND GRANTEES AND WHY IT

NEEDS TO BE CALIBRATED

In nearly every industry relationship that revolves around a
transfer of copyright, there is a significant power imbalance, particu-
larly in the bargaining powers between an author and a company who
is purchasing that author’s rights.  That power imbalance is usually
present from the moment the author signs over his rights to the other
party and continues to affect the relationship even through the pro-
cess of terminating the grant.

Congress intended to help neutralize the imbalance through the
termination provisions because Congress realized that “[s]ince au-
thors are often in a relatively poor bargaining position . . . provisions
should be made to permit them to renegotiate their transfers that do
not give them a reasonable share of the economic returns from their
works.”140 In addition, a comment by the Register of Copyrights on an
early draft of the Copyright Act of 1976141 stated that “[t]he reason
you need a reversion is because the imbalance in bargaining positions
makes it impossible for the author to obtain the sort of bargain that he
would like to obtain.”142

With that intent, Congress made sure that the termination provi-
sions created by the Copyright Act would give authors an inalienable
right to recapture their copyrights in order to reap more fully in the
benefits of their exploited works.143  The fact that the termination
right may not be contracted away addresses the biggest loophole of the
renewal provisions while “protect[ing] the careless or thoughtless au-
thor, who, under pressure, may be coerced into agreeing subsequent to

139. Reese, supra note 11, at 903-04 (citing Gap in Termination Provisions, 76 Fed.
Reg. 32,316, 32,319 (June 6, 2011) (codified at 37 C.F.R. pt. 201).

140. REG. OF COPYRIGHTS, 87TH CONG., COPYRIGHT LAW REVISION PT. 1, REPORT ON

THE GENERAL REVISION OF THE U.S. COPYRIGHT LAW 90, 92 (Comm. Print 1961).
141. P.L. 94-553, tit. 1, § 101, Oct. 19, 1976, 90 Stat. 2541 (codified as amended in

scattered sections of 17 U.S.C.).
142. REGISTER OF COPYRIGHTS, 88TH CONG., COPYRIGHT LAW REVISION PT. 3, PRELIM-

INARY DRAFT FOR REVISED U.S. COPYRIGHT LAW AND DISCUSSIONS AND COMMENTS ON THE

DRAFT 286 (Comm. Print 1964).
143. The Copyright Act of 1976 § 203, 17 U.S.C. § 203(a)(5) (2018); see PASSMAN,

supra note 10, at 318-19.
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the grant, or in the grant itself, to waive or otherwise contract away
his right of termination.”144  However, the statute protects more than
just the “careless or thoughtless author” from explicitly signing away
his right to termination, the statute also protects any author who
signs an agreement that looks innocuous and has no mention of waiv-
ing the termination right on the face of the agreement.145

Despite “[a]ny prudent, provident author . . . want[ing] to give a
limited grant, because he knows that the value of his rights can’t be
adequately determined at the time the bargain is made,” because of
the lack of bargaining power of authors until they have already estab-
lished a certain level of success, a limited grant is unlikely to be given
in lieu of a full grant.146  The lower bargaining position of authors
entering into agreements to transfer their rights in their various copy-
rights has also allowed grantees to place misleading and outmoded
language in agreements that can in effect deter authors from exercis-
ing their termination rights.  Nearly all exclusive songwriter agree-
ments provide for a grant of rights that is irrevocable for the life of the
copyright.147

An author such as a songwriter who is not legally trained, may
take the “irrevocable grant” language at face value without realizing
that he or she has an inalienable right to terminate the grant.148  A
standard grant of rights clause in a music publishing agreement will
read as such:

Writer hereby irrevocably assigns and grants to Publisher
and its successors, all rights and interests of every kind and
nature in and to the results of Writer’s songwriting and com-
posing services, including, the Compositions, the copyrights
therein and any and all renewals and/or extensions thereof
throughout the Territory, all for the full term of copyright
protection and all extensions and renewals thereof through-
out the Territory.149

The language in this standard clause is merely a remnant of the days
of renewal periods when authors had the ability to contract away their
rights in and to their copyrights.  Because that is no longer applicable
under the current copyright laws in the United States, this language
serves no purpose other than to mislead or confuse authors into believ-

144. Benjamin Melniker & Harvey D. Melniker, Termination of Transfers and Li-
censes Under the New Copyright Law, 22 N.Y. L. Sch. L. Rev. 589, 602 (1977).

145. Id.
146. 88TH CONG., supra note 142, at 286 .
147. Justin M. Jacobson, An Examination of the Songwriter & Music Publisher Re-

lationship [Part 1], TUNECORE (Oct. 16, 2017), https://www.tunecore.com/blog/2017/10/
examination-songwriter-music-publisher-relationship-part-1.html.

148. PASSMAN, supra note 10, at 318-19.
149. Jacobson, supra note 147.
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ing that they do not have the ability to terminate the transfer.150  In
effect, this clause does not have the full legal effect that it purports to
have because the right to recapture or terminate the transfer is ina-
lienable.151  Furthermore, this clause does nothing to put the author
on notice that he has the right to recapture those rights which he has
assigned the grantee.152  Unless the author has been made aware of
his right to terminate, if the author takes that clause at face value, he
will never exercise his legal right to terminate the grant.

The imbalance in bargaining power is apparent long after the au-
thor originally enters into the agreement.  The same imbalance ap-
pears again when the author or his statutory successors begins to
attempt to put a termination notice into effect.  While the termination
provisions of the Copyright Act are written in a manner as to be put
into effect by an author or the author’s heirs/statutory successors, in
the words of former Register of Copyrights Maria Pallante, “the provi-
sions as enacted are almost incomprehensible on their face, particu-
larly for the authors, widows, widowers, children and other heirs who
need to navigate them.”153

There is nothing in the statute that requires the author or the
statutory successors to hire an attorney to serve a notice of termina-
tion, however, the complexity of the formalities that accompany the
termination provisions make it difficult for those who are not legally
trained to navigate and decipher all of the requirements, let alone
comply with said provisions.154  The formalities have “aptly been
characterized as formalistic and complex, such that authors, or their
heirs, successfully terminating the grant to the copyright in their orig-
inal work of authorship is a feat accomplished ‘against all odds.’”155

Between the rigid nature of the formal requirements and the complex-
ities involved with calculating the termination and notice windows,
there are many reasons for authors to simply decide not to even try to
recapture their rights.156

In addition to the difficult-to-navigate formalities of the termina-
tion provisions, there is no obligation for the grantee who is sent a
notice to acknowledge receipt of the notice let alone acknowledge the

150. See generally PASSMAN, supra note 10, at 318-19 (discussing the inalienable
right to terminate).

151. 37 C.F.R. § 210.10 (2019); Jacobson, supra note 147.
152. Jacobson, supra note 147.
153. Pallante, supra note 111, at 315, 316 .
154. See generally Reese, supra note 11, at 903-04.
155. Siegel v. Warner Bros. Entm’t Inc., 542 F. Supp. 2d 1098, 1101-02 (C.D. Cal.

2008) (quoting 2 WILLIAM F. PATRY, PATRY ON COPYRIGHT § 7:52 (2007)).
156. Reese, supra note 11, at  903-04.
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effectiveness of such notice.157  This leaves authors in a state of limbo
for two to ten years to wait and see whether they will actually receive
their rights back, unless they decided to seek a declaratory judgment
in court.  Without a reason to acknowledge errors, the grantees, who
already have substantially more power than the author, essentially
control the ability to hold the author’s rights hostage until the termi-
nation window closes and the author can no longer recapture his
rights.  This only serves to give more power to the already powerful
parties that have the upper hand.

From the moment the author signs an agreement transferring his
rights to another party until the time that the author is able to effec-
tively recapture his rights through a termination of transfer, the bal-
ance of power is tipped heavily in favor of the grantee rather than the
author.  This is so despite the attempt by Congress to create a more
balanced system by enacting the termination provisions and making
them inalienable.

D. PROPOSED SOLUTIONS

In order to effectuate a more balanced termination process, three
changes should be implemented: These changes include redefining the
harmless error rule, creating a system of acknowledgment for parties
who receive a termination notice, and mandatory disclosures in all
written agreements that include a terminable grant that puts the au-
thor on notice of his right to terminate.

1. Redefining the Harmless Error Rule

In order for authors and their statutory successors to be able to
rely in good faith on information that is contained in previous copy-
right registrations and recordations without the fear that the termina-
tion notice will be ineffective, the current language of 37 CFR
201(e)(2) should be amended to read as follows:

Without prejudice to the general rule provided by paragraph
(e)(1) of this section, errors made in giving the date or regis-
tration number referred to in paragraph (b)(1)(iii), (b)(2)(iii),
or (b)(2)(iv) of this section, or in complying with the provi-
sions of paragraph (b)(1)(vii) or (b)(2)(vii) of this section, or in
describing the precise relationships under paragraph (c)(2) or
(c)(3) of this section, shall not affect the validity of the notice
if the errors were made in good faith and without any inten-
tion to deceive, mislead, or conceal relevant information. For
the avoidance of doubt, errors made from reliance on user-re-

157. See generally 37 C.F.R. § 201.10 (no obligations imposed on parties receiving
notice within the regulations governing termination notices).
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mitted errors contained within a previous registration or rec-
ordation at the Copyright Office shall be considered an error
made in good faith for purposes of this section.  Furthermore,
in the event that the error made in giving the date referred to
in paragraph (b)(1)(iii), (b)(2)(iii), or (b)(2)(iv) of this section
was made in a good faith reliance on information contained in
a previous registration or recordation at the Copyright Office
and takes the notice out of the termination window, the error
shall be considered harmless under this section.158

This revision would allow authors or their statutory successors to
be more secure in the process of terminating transfers and filing no-
tice of such terminations because even if the information they have
relied on is incorrect in the timing of filing the notice, it will not auto-
matically take away the ability for the author or his statutory succes-
sors to recapture those rights.

2. Creating a System of Acknowledgement for Parties Receiving
Termination Notices

Because of the lack of accountability on behalf of the parties re-
ceiving termination notices to make the terminating party aware of
any errors that would make the notice ineffective, the receiving party
has the power to essentially hold the songwriter’s rights hostage until
the termination window has elapsed.  A new system of accountability
for all parties should be put in place in order to serve the purposes of
Congress in creating the termination right in the Copyright Act of
1976.159

The regulations which put into effect the termination provisions
of the Act should be amended to include the following:

A party receiving a termination notice shall acknowledge the
receipt of such notice as well as any errors found in the no-
tice, whether or not that error would be fatal to the effectua-
tion of the notice.  The notice of receipt and errors shall be
sent to the terminating party after a reasonable time to allow
for the receiving party to complete due diligence of the accu-
racy of the notice, however, this period is not to exceed ninety
days.  Furthermore, if the terminating party has over a year
left in the termination notice window, then the receiving
party shall give the terminating party a six-month grace pe-
riod to correct such errors.  This grace period shall begin upon
the terminating party’s receipt of notice of such errors.
This would introduce an obligation of acknowledgment on behalf

of the party receiving notice while giving a grace period to the author

158. See 37 C.F.R. § 201.10(e)(2) (2019) (revision in italics).
159. See generally 88TH CONG., supra note 142, at 286.
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and his heirs to correct any errors.  However, the grace period will
only be available if the notice is served in a timely manner to prevent
unfair gaming of the system.

3. Requiring Mandatory Disclosures in Agreements That Put the
Author on Notice of His Right to Terminate

The regulations created to put into effect the termination provi-
sions should be amended further to include the following:

All agreements that purport to transfer a grant of rights that
is considered terminable under Section 203 of the Copyright
Act must include an explicit disclosure that alerts the trans-
feror that he, along with his statutory heirs, has an inaliena-
ble right to terminate the grant according to the statute.

This mandatory disclosure would ensure that not only the author
signing the agreement has a statutory right to terminate the transfer,
but it would also ensure that the author’s heirs who may not be famil-
iar with the inner workings of the music industry could look at the
plain language of the agreement and see that there is a right to termi-
nate the transfer and recapture the rights.

E. ARGUMENTS FOR THE PROPOSED SOLUTIONS

All three proposed solutions work together to allow authors to
have a greater chance to exercise their termination rights effectively
and hold both parties to a certain level of accountability.  The addition
to the harmless error rule allows authors and their statutory succes-
sors to rely on information provided to the public through the Copy-
right Office without worrying that the information will cause them to
err and not be able to recapture their rights.  This is particularly valu-
able when they may not be able to obtain the information from other
sources.

At the same time, an acknowledgement requirement allows for a
fairer process of effectuating terminations of transfer.  Further, limit-
ing it to a certain period of time that is not the entire termination
window puts accountability on both the author (or his statutory suc-
cessors) and the grantee.  Finally, the mandatory disclosure that cre-
ates an obligation for the grantee to put the author on notice that he
has the ability to terminate holds the grantee accountable in case the
grantee has included holdover language from before the termination
era that does not have the legal effect that it purports to have.
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1. Recognizing Errors Made in Reliance on Information from
Previous Copyright Registrations and Recordations as a
Harmless Error

As the termination window for more works opens every day, more
opportunities for disputes become available.  One less category of dis-
pute could arise, if the harmless error rule were to be clarified to spe-
cifically include inaccurate information that was ascertained from
prior copyright registrations and recordations that had contained
user-remitted errors.

Neither the statute, the promulgated regulations, nor precedent
address the issues that have arisen due to reliance on inconsistent
copyright registrations.  With musical compositions that are written
by multiple parties whose music publishers register their own copy-
rights separately, the likelihood of having inconsistent copyright re-
gistrations is high.160  However, sometimes the information obtained
from the Copyright Office may be the only information that an author
or his statutory successors can obtain.

In particular, the songwriters in the 1970s and 1980s, whose
rights are currently available for recapture did not have today’s luxu-
ries of voice memos, iPhone notes, electronic calendars, and e-mail to
keep track of a song’s date of creation.  Rather, those songwriters were
left to handwrite the lyrics, and hopefully put a date on the lyric
sheet.161  Looking for handwritten lyric sheets (which may ultimately
prove to be a fruitless endeavor if there are not dates of creation on
them) becomes significantly more complex and time consuming when
it is the songwriter’s heirs who are sending the termination notices
because they may not know where to find such notes or information.
Even the author may be unable to locate the original documents.  Un-
less the grant was made after the song was written, if the author is
unable to find a date of creation or publication, the notice may not be
sent within the timeframe provided in the statute.  In fact, it may
never be sent at all.

That information, however, is likely to be found at the Copyright
Office on the prior registrations for the work.  The online database for
the Copyright Office is searchable by the public and may be the best

160. Compare Sun Daze, Copyright Reg. No. PA0001967589 (2014), with Sun Daze,
Copyright Reg. No. PA0001997579 (2015).  Both copyright registrations are for the
same song, however, there are different claimants, dates of creation, and dates of publi-
cation listed on the registration.

161. Jack Tempchin, Jack Tempchin, Eagles Songwriter, SONGWRITERS ON PROCESS

(Jul. 29, 2010), http://www.songwritersonprocess.com/blog/2010/07/29/tempchin (look-
ing at the writing process of Jack Tempchin and how it has evolved since he wrote
“Peaceful Easy Feeling” for The Eagles on a random piece of paper that had other vari-
ous pieces of information on it).
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place for those sending a notice of termination to get the information
required by the statute and promulgated regulations.162

The law should reflect such by allowing for errors that arose from
a reliance on information that had been previously recorded or regis-
tered incorrectly with the Copyright Office, because the termination of
transfer provisions were written with the intent that the songwriter or
his heirs would be able to effectuate such notice without necessarily
obtaining legal advice or help.

Furthermore, the notice requirements include information that
can only be provided in a copyright registration, so terminating par-
ties should not be punished for using the information from the Copy-
right Office when filing a termination notice.163  Since the Copyright
Office recognized in the promulgated regulation that an error in the
date of grant is a harmless error, it should follow that the conse-
quences of the error should also be considered harmless.  If the termi-
nation window is missed because the author relied to his detriment on
the information in the copyright registration without any alternative
sources of information available, the author should not have to surren-
der his ability to recapture his copyright because of previous user er-
ror.  Instead, the author or his heirs should have the opportunity to
recapture the rights based on the date listed on the copyright
registration.

However, in no event would this provision apply if the terminat-
ing party acted in bad faith in relying on the date obtained from the
copyright registration or recordation without any due diligence solely
to extend the termination window beyond the five-year window pro-
vided by the statute.  Bad faith can be proven through a showing that
the terminating party had reasonable access to information that
stated the date of publication or the date of the grant as a date that if
used would have fallen into the correct five-year window.  Only where
there is no other information available aside from that at the Copy-
right Office or in the control of the grantee, the termination window
should be based on the date remitted to the Copyright Office, whether
or not that date is accurate.

Because the formalities of the termination provision require infor-
mation that can only be found on a previous registration from the Cop-
yright Office and it is an accessible way to pull the information where
the original source documents or information may not be available or
easily accessible, reliance on the information in those registrations
when filling out a notice of termination should be considered a good

162. U.S. COPYRIGHT OFFICE, Public Catalog, https://cocatalog.loc.gov/cgi-bin/Pweb
recon.cgi?DB=local&PAGE=First (last visited Feb. 8, 2020).

163. 37 C.F.R. § 210.10 (2019).
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faith effort and not a fatal error.  Furthermore, when that information
is relied on, it should not cause the author’s notice to be ineffective,
even if the notice was not filed timely because of the date listed on the
registration.

2. Neutralizing the Power Imbalance of Authors and Grantees
Through Clearer Contract Terms and Acknowledgment of Receipt
and Errors in Termination Notices

Congress, by creating the termination right, was moving toward a
more balanced system of copyright ownership particularly after its at-
tempt to do so through the copyright renewal provisions failed to cre-
ate such a system.164  However, such a balanced system is idealistic
but unworkable in its current state because of an imbalance of power
between copyright authors and the parties to whom the author
chooses to transfer his rights.

The termination provisions allow an author a second chance to
negotiate the favorable terms that he was unable to receive when he
first signed the agreement because the value of his uncreated work
had not yet been realized.  However, there are multiple barriers begin-
ning from the language of the agreement itself and ending with the
process by which a termination is effectuated that must be addressed
if there is to be a fair opportunity for authors to recapture their rights.

Beginning with the original agreement between the author and
the grantee, the language of standard grants of rights clauses needs to
be reconsidered.165  Provisions in agreements that claim a grant of
copyright is irrevocable, for perpetuity, or for the full term/life of the
copyright are antiquated and no longer in sync with current copyright
law.166  Because the termination provisions created an inalienable
right of reversion, these terms do not have the full legal effect that
they once did when renewals of copyright could be assigned away.167

While an author who has hired an attorney might have been ad-
vised of the technicalities of the termination provisions, most unrepre-
sented authors could read that language in their agreements and
believe that they do not have the chance to terminate that transfer of
copyright.  Also, termination of transfers may be put into effect by the
heirs of the author who may not have any experience or knowledge of
the music industry.  Thus, statutory successors find and read the

164. Pallante, supra note 111, at 317.
165. See Jacobson, supra note 147.
166. See generally id.
167. See Fred Fisher Music Co. v. M. Witmark & Sons, 318 U.S. 643 (1943) (holding

that renewal rights under the Copyright Act of 1909 are freely assignable).
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agreement, they are unlikely to realize that legally, irrevocability does
not mean what it says on its face.

A mandatory disclosure requirement that spells out that the au-
thor has a statutory right to recapture his copyrights would effectively
put the author on notice.  While the disclosure would not require the
publisher or other grantee to lay out the exact specificities of the stat-
ute, it would at least alert the author that he should be aware of such
provisions in the Copyright Act of 1976 (the “Copyright Act”)  and the
corresponding right of termination.

Beyond putting the author on notice of the right to terminate,
agreements that contain clear language alerting the reader of the
agreement that these rights exist will allow an author’s statutory
heirs who may come across the agreement years down the road to be
on notice of the right to recapture.  Requiring such language that spe-
cifically addresses the idea of statutory heirs needing to be aware of
the provisions will allow more non-legally trained persons, as well as
those who are unfamiliar with the music industry, to effectuate termi-
nations of transfer.  If the termination provisions are more accessible
by both authors and their heirs, Congress’s intent when establishing
the termination provisions is closer to being fulfilled.

Once clearer contractual language is in place, the next problem
area that needs to be addressed is the lack of accountability that cur-
rently exists on the behalf of grantees who are receiving a termination
notice.  Grantees have no obligation to acknowledge that they have
received the notice of termination, nor do they have any obligation to
acknowledge that there are fatal errors in the notice.

By creating a system of accountability that applies in part to both
parties, Congress would be furthering the intentions behind the termi-
nation provisions of wanting to give authors a chance to “share in the
long-term value of their works.”168  With the acknowledgement of fa-
tal errors, and a grace period if the author or his heirs has served
notice in a timely manner, grantees will no longer be able to hold an
author’s rights hostage while the author is unaware that he has not
actually made an effective termination.  While the author will still
have to comply with the many hurdles created by the complexities of
the termination requirements, this would at least offer an opportunity
to fully exercise the rights that have been granted to him through the
Copyright Act.

The grace period incentivizes the terminating party to file a
timely termination notice so that he may ultimately have an opportu-
nity to correct any errors and effectively terminate his rights.  This is

168. Pallante, supra note 111, at 316.
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also valuable for the grantee because the earlier that an author or his
statutory successors serves notice of termination, the sooner that the
grantee has the opportunity to renegotiate and secure an interest in
the copyrights for what will be the rest of the life of the copyright.

No matter what, the parties are contractually obligated to one an-
other whether there is animosity between the two or not.  It is in both
parties’ best interest to have a system in place that fairly balances the
interests of both.  If grantees have more obligations to make terminat-
ing a transfer a fairer process, authors and their heirs are going to be
more inclined to look amicably upon the grantee and work toward a
renegotiation rather than a full recapture of rights as they are
entitled.

Together, clearer contractual terms along with an obligation for
grantees to acknowledge receipt of a termination notice or of any
harmful errors and a grace period for authors or their heirs to correct
the notice will be a way to equalize the power imbalance that tips
greatly in the favor of grantees currently.

III. CONCLUSION

When the Copyright Act of 1909 was amended in 1976 to create
the termination right169, Congress intended for it to be a painless way
for authors to recapture their rights and get a second chance to negoti-
ate poor deals, however, the reality has not been quite so clear cut.170

There is still a clear power imbalance between authors and the parties
to whom they have transferred the rights in their copyrights.  This
imbalance can be brought closer to equilibrium through a clarification
of the harmless error rule that allows for reliance on information that
has been previously remitted in a copyright registration or recorda-
tion.  The pursuit for equilibrium can be further achieved through the
implementation of a system of acknowledgement by the party receiv-
ing notice upon receipt of said notice of termination that includes a
grace period to correct any such issues, as well as a mandatory disclo-
sure that puts any author signing the transfer of a grant on notice of
his right to terminate the transfer.

169. 17 U.S.C. §§ 204, 304 (2018).
170. Pallante, supra note 111, at 317; Gardner, supra note 13.
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“METRO BOOMIN WANT SOME MORE”
INTELLECTUAL PROPERTY RIGHTS:

WHY PRODUCER TAGS CAN &
SHOULD BE PROTECTED

BY TRADEMARK LAW

I. INTRODUCTION

In the realm of hip-hop music, producers make the instru-
mentals—including the drums, the bass, the samples, and any other
instrumentation—that vocalists rap or sing over.1  Generally speak-
ing, producer tags (sometimes called drops) are prerecorded vocal
snippets, often featuring all or part of the producer’s name, that pro-
ducers place at the beginning of most or all of their instrumentals.2
They serve as a producer’s signature or tagline: a way to identify an
instrumental as theirs without requiring the listener to dig through a
song’s credits.3  Because producer tags serve an important function to
an essential, but often overlooked, contributor to a finished song, pro-
ducers have a strong incentive to protect the brands that they build.4
No court has addressed an infringement claim involving producer
tags.5  Should a producer ever need to turn to the legal system to pro-
tect their interest, trademark law ought to provide a method to do so.6

Because a producer tag primarily serves the purpose of identify-
ing an instrumental’s source, trademark law is a natural fit for pro-
tecting this unique intellectual property right.7  This Note will first
review the history and origins of producer tags before examining their
form and function.8  Then, this Note will explore the distinction be-

1. Paul Thompson, If Young Metro Don’t Trust You: How the Producer Drop
Changed Rap Music, RED BULL MUSIC ACAD. (Apr. 28, 2016), https://daily.redbullmusicac
ademy.com/2016/04/if-young-metro-dont-trust-you.

2. Lucas Garrison, Producer Drops: An Absurdly Detailed Investigation, DJBOOTH

(Dec. 3, 2014), https://djbooth.net/features/2014-12-03-producer-drops; see also DJ Louie
XIV, If Young Metro Don’t Trust You: Charting the Rise of Beat Tags From Bangladesh
to Atlanta, MIC (Jun. 29, 2016), https://www.mic.com/articles/147403/if-young-metro-
don-t-trust-you-charting-the-rise-of-beat-tags-from-bangladesh-to-atlanta (discussing
various producer tags).

3. Garrison, supra note 2.
4. DJ Louie XIV, supra note 2.
5. See 1 ANNE GILSON LALONDE & JEROME GILSON, GILSON ON TRADEMARKS

§ 2.11(3) (2019) [hereinafter GILSON] (noting that there has been only one case for sound
mark infringement of any sort).

6. See infra notes 123-94 and accompanying text.
7. See 15 U.S.C. § 1127 (2018) (stating that trademarks are any marks that serve

to distinguish the source of goods).
8. See infra notes 14-38 and accompanying text.
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tween copyright and trademark law.9  This Note will then discuss the
use of sounds as trademarks and the trademark doctrine of functional-
ity.10  Next, this Note will argue that producer tags are properly the
domain of trademark law, not copyright law.11  Then, this Note will
argue that producer tags ought to be recognized as unique sound
marks that do not require a showing of secondary meaning in order to
qualify for trademark protection.12  Finally, this Note will argue that
the doctrine of functionality generally does not limit the protectability
of producer tags.13

II. BACKGROUND

A. PRODUCER TAGS

1. The Origins and History of Producer Tags

The precise origins of the producer tag are unclear.14  Discerning
exactly where and when producers began using brief vocal snippets to
identify their instrumentals is a difficult, if not impossible, task.15

Despite that difficulty, there is little debate that producer tags, as we
know them today, began to appear sometime in the early 2000s, and
producer Just Blaze often gets much of the credit for starting the
trend.16  That said, the producer tag’s rise in popularity likely owes a
great deal to the advent of the internet, as aspiring producers selling
instrumentals online sought to protect their work from theft by scat-
tering snippets of their names throughout the song.17  These tags
would be removed from the instrumental after a vocalist purchased
it.18

As some of these established and aspiring producers became
powerhouses in the music world, many felt that their tags were no
longer necessary.19  In a strange twist, however, vocalists began re-

9. See infra notes 39-74 and accompanying text.
10. See infra notes 75-110 and accompanying text.
11. See infra notes 111-59 and accompanying text.
12. See infra notes 160-79 and accompanying text.
13. See infra notes 180-94 and accompanying text.
14. Dylan Green, The Mythology & Art of the Musical Tag, DJBOOTH (May 30,

2018), https://djbooth.net/features/2018-05-30-mythology-art-of-musical-tags.
15. Id.
16. Patrick Basler, My Name Is My Name: The Significance of Hip-Hop Producer

Tags, THE DIAMONDBACK (Mar. 07, 2016), https://dbknews.com/2016/03/08/hip-hop-pro
ducer-tags; Thompson, supra note 1.

17. Thompson, supra note 1 (explaining producer tags are generally placed at mo-
ments that would inconvenience vocalists trying to add vocals to the instrumental).

18. Id.
19. Id.
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questing producer tags on their songs.20  These producers created
such successful brands with their tags that a tag’s presence on a song
added value, rather than detracting from the finished product.21  Turn
to today, and the producer tag is an omnipresent facet of hip-hop mu-
sic.22  Producers like Metro Boomin, Mustard, and Mike WiLL Made-
It have become cultural icons, and their respective tags have become
essential and wildly popular aspects of hip-hop music.23  What began
in part as a subtle nod to the frequently uncredited musician behind
the instrumentals has grown over the past two decades into an impor-
tant part of the music itself.24

2. The Form and Function of Producer Tags

As stated in the Introduction, producer tags usually consist of a
prerecorded vocal snippet that a producer adds to the beginning of
most or all of their instrumentals.25  In practice, these tags usually
include some variation of the producer’s name, often as the subject of a
catchy phrase or statement.26  While this over-arching formula is
well-established and often repeated, there are as many approaches as
there are producers, and not all tags fit into this general structure.27

Some of the more original tags include everything from animal noises
and samples of other media to repeated musical themes.28  Of particu-
lar note are Pharrell’s habit of repeating the instrumental’s first beat
four times in succession at the beginning of his instrumentals and Lex
Luger’s use of a rising, choppy synth before the bass drop on his in-
strumentals.29  Uniquely, both forego the usual vocal snippet for a
particular musical tool and a unique synth sound respectively.30

20. Kodi Vonn, Super Producers Don’t Know How to Feel About Drops Either, ME-

DIUM (Nov. 3, 2017), https://medium.com/bandbasher/super-producers-dont-know-how-
to-feel-about-tags-either-f49d37de54f9; Thompson, supra note 1.

21. Vonn, supra note 20; Thompson, supra note 1.
22. Vonn, supra note 20.
23. See Thompson, supra note 1 (noting the prevalence of producer tags in hip-hop

music); DJ Louie XIV, supra note 2 (discussing the rising popularity of producer tags
and the role producers like Mustard and Mike WiLL Made-It have played in that rise).

24. Compare Thompson, supra note 1 (discussing the history and purpose of pro-
ducer tags), with DJ Louie XIV, supra note 2 (discussing the incredible crowd reaction
to Metro Boomin’s producer tag on “Father Stretch My Hands Pt. 1” when it was first
played at Madison Square Garden).

25. Garrison, supra note 2.
26. See generally Genius, From Metro Boomin to Zaytoven: Do You Know Your Pro-

ducer Tags?, YOUTUBE (Apr. 13, 2018), https://www.youtube.com/watch?v=acO8dRRTV
hs (providing a substantial number of examples of producer tags).

27. Producer Tags Directory, GENIUS, https://genius.com/Rap-genius-producer-
tags-directory-annotated (last visited Apr. 9, 2020); Garrison, supra note 2.

28. Garrison, supra note 2; Genius, supra note 26.
29. Garrison, supra note 2.
30. Id.
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Regardless of the form a tag takes, it can serve two primary func-
tions: to identify the producer or to protect the instrumental from
theft.31  Initially, established producers used tags to get their names
and brands in front of listeners who might not otherwise recognize the
musician behind the instrumental.32  Concurrently, aspiring produc-
ers began using tags to protect their instrumentals from unscrupulous
vocalists.33  This latter use became so wide-spread among lesser
known producers that many online instrumental marketplaces began
offering a service that would automatically tag instrumentals with a
generic producer tag—saving producers the trouble of adding their tag
to an instrumental or creating their own unique tag.34  Despite this
tool, as producer tags have grown in popularity, many aspiring pro-
ducers prefer to have their own unique tags in an effort to both pre-
vent theft and establish a recognizable brand.35  Aspiring producers
sometimes merge these two functions by sending tagged instru-
mentals to major artists.36  Often, if major artists use the instru-
mentals, they either fail or are unable to provide the proper credit to a
producer.37  By tagging their instrumentals, producers can ensure
they get credit for creating the instrumental.38

B. TRADEMARK AND COPYRIGHT LAW

Copyright and trademark law offer contrasting methods to en-
force rights in intellectual property.39  The Copyright Act of 197640

31. See Thompson, supra note 1 (discussing famous producers’ use of tags to pro-
mote brands and aspiring producers’ use of tags to prevent theft).

32. Thompson, supra note 1; DJ Louie XIV, supra note 2.
33. Thompson, supra note 1.
34. Wasim Kamlichi, Introducing Autotag, AIRBIT, https://forum.airbit.com/t/intro-

ducing-autotag/4849 (last updated Nov. 29, 2016); BeatStars (@BeatStars), TWITTER

(Sept. 24, 2016, 8:11 PM), https://twitter.com/beatstars/status/779850822981038080?
lang=en.

35. See VOICE TAG GODS, https://www.voicetaggods.com (last visited Apr. 8, 2020)
(selling custom producer tags); THE PRODUCER KIT, https://theproducerkit.com/products/
custom-voice-tag (last visited Dec. 13, 2019) (offering tags for producers); COMMERCIAL

KINGS, https://commercialkings.com/where-to-get-custom-producer-beat-tags (last vis-
ited Apr. 8, 2020) (providing producers with the option to purchase custom producer
tags).

36. See Airbit, How You Should Email Your Beats For Placements and Sales!, YOU-

TUBE (May 22, 2018), https://www.youtube.com/watch?v=W0xOJqQsH6Q (advising as-
piring producers to use tages when sending instrumentals to major artists).

37. See Lucas Garrison, Behind the Boards Interview Series: !llmind, DJBOOTH

(Feb. 12, 2018), https://djbooth.net/features/behind-the-boards-interview-series-illmind
(discussing experiences with being uncredited as an up-and-coming producer).

38. See Chris Mench et al., How Voice Tags Help Hip-Hop Producers Make a Name
for Themselves, GENIUS (Jan. 18, 2018), https://genius.com/videos/How-voice-tags-help-
hip-hop-producers-make-a-name-for-themselves (stating that producer Izak’s tag
wound up being his only substantial credit on YBN Nahmir’s hit “Rubbin’ Off the
Paint”).

39. Copyright Act of 1976, 17 U.S.C. § 102 (2018).
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protects original works of authorship in tangible forms, such as books,
music, drama, pictures, sculptures, movies, and other works of art.41

By contrast, the Lanham Act42 protects any symbol or device used to
identify the source of a product.43  The boundary between copyright
and trademark law is poorly defined, and courts have sometimes per-
mitted claims that look like trademark claims to advance under copy-
right theories.44  Nonetheless, a number of cases can help demarcate
trademark and copyright law.45

In Dastar Corp. v. Twentieth Century Fox Film Corp.,46 the
United States Supreme Court determined that trademark law does
not protect ideas or concepts appropriately protected by copyright law,
even when those ideas are linked closely to a good offered for sale.47

The plaintiff, the owner of a World War II documentary series, sued
the defendant for trademark infringement, alleging that the defen-
dant had wrongfully copied the documentary and redistributed it.48

The United States District Court for the Central District of California
granted, and the United States Court of Appeals for the Ninth Circuit
affirmed the plaintiff’s motion for summary judgment.49  Reversing
this decision, the Supreme Court focused on what constituted an ori-
gin, differentiating between the manufacturing origin (in this case,
the producer of the redistributed documentary) and the origin of the
ideas contained in the underlying work (in this case, the creator of the
original World War II documentary series).50  In discussing this dis-
tinction, the Court noted that protection is provided to creators under
copyright law, whereas trademark law exists to identify the source of
a product.51  In short, trademark law protects only the manufacturing
origin of a creative work while copyright law protects the origin of the
ideas contained within the work.52  Thus, the Court reversed the
lower courts’ decisions, and determined that trademark law cannot be
used to advance what is rightly a copyright claim.53

40. 17 U.S.C. §§ 101-1401 (2018).
41. Id. § 102.
42. 15 U.S.C. §§ 1050-1127 (2018).
43. Lanham Act, 15 U.S.C. § 1127 (2018).
44. Laura A. Heymann, The Trademark/Copyright Divide, 60 SMU L. REV. 55, 55-

56 (2007) (noting that the plaintiff prevailed on a copyright claim despite advancing a
trademark interest in Rogers v. Koons, 960 F.2d, 301 (2d Cir. 1992)).

45. See infra notes 46-74 and accompanying text.
46. 539 U.S. 23 (2003).
47. Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 37 (2003).
48. Dastar, 539 U.S. at 27.
49. Id. at 27-28.
50. Id. at 30.
51. Id. at 33.
52. Id. at 33-34.
53. Id. at 37-38.
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In Phoenix Entertainment, LLC v. Rumsey,54 the United States
Court of Appeals for the Seventh Circuit reached a similar conclusion
by following Dastar.55  In Phoenix Entertainment, LLC, the plaintiff, a
producer of karaoke tracks, sued the defendants for unauthorized cop-
ying of the plaintiff’s tracks and accompanying trade dress.56  The
plaintiffs argued that the defendants were violating the plaintiff’s
trademark by displaying unauthorized copies of the tracks while still
utilizing the plaintiff’s trademark and trade dress.57  The United
States District Court for the Central District of Illinois originally dis-
missed the trademark claims for failure to state a claim because the
facts failed to show any likelihood of confusion.58  The Seventh Circuit
noted that the plaintiff’s complaint was ill-suited for a trademark the-
ory; it only worked as a copyright claim.59  Since the plaintiff alleged
wrongdoing in the copying of a creative work, rather than the selling
of another’s goods under its trademark, the claim did not properly fit
within trademark protection.60  Important to the Seventh Circuit was
the distinction between copyright law and trademark law, noting the
former exists to encourage creative works while the latter exists to
encourage fair competition.61

Prior to Dastar, in Rogers v. Koons,62 the United States Court of
Appeals for the Second Circuit affirmed a summary judgment ruling
on a similar claim to stand under a copyright theory.63  The plaintiff, a
photographer, brought a copyright claim and a trademark claim
against the defendants, who recreated one of the plaintiff’s photo-
graphs as a series of statues.64  Regarding the copyright claim, the
United States District Court for the Southern District of New York
granted the plaintiff’s motion for summary judgment.65  On appeal,
the Second Circuit discussed the copyright claim without discussing
trademark law.66  The plaintiff’s concern, however, focused less on the
reproduction of his photograph and more on traditional trademark is-

54. 829 F.3d 817 (7th Cir. 2016).
55. Phx. Entm’t, LLC v. Rumsey, 829 F.3d 817, 826 (7th Cir. 2016) (“Nonetheless,

Dastar informs our analysis and ultimately guides us to the conclusion that Slep-Tone’s
claimed injuries are not the result of trademark infringement.”).

56. Phx. Entm’t, LLC, 829 F.3d at 819-21.
57. Id. at 821.
58. Id.
59. Id. at 824.
60. Id. at 824-25.
61. Id. at 825.
62. 960 F.2d 301 (2d Cir. 1992).
63. Rogers v. Koons, 960 F.2d 301, 305, 307, 314 (2d Cir. 1992).
64. Rogers v. Koons, 751 F. Supp. 474, 475 (S.D.N.Y. 1990).
65. Rogers, 960 F.2d. at 307.
66. See generally Rogers, 960 F.2d 301 (writing the opinion without discussing the

plaintiff’s trademark claim).
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sues such as concerns the defendant’s copying might change the un-
derlying meaning of the photograph or somehow imply the plaintiff’s
sponsorship of the sculptures.67  Nonetheless, the Second Circuit af-
firmed the district court’s grant of summary judgment.68

One final area where trademark and copyright law substantially
overlap is in the world of fictional characters.69  Fundamentally, as
original works of authorship, fictional characters are copyrightable,
although only to the extent of their originality.70  In some cases, how-
ever, characters become so closely aligned with their sources that they
begin to function as trademarks.71  The threshold issue tends to be
whether the use of such character by someone other than the copy-
right holder would create a likelihood of confusion.72  When characters
become so well-known that any use by another would create confusion
for the consuming public, they can serve as protectable trademarks.73

C. SOUNDS AS TRADEMARKS

It is established law that sounds can serve as trademarks.74  De-
spite this fact, as of 2011, a mere 196 sound marks were registered
with the United States Patent and Trademark Office (“PTO”).75  Con-
sidering the scarcity of registered sound marks, it is unsurprising that
the case law surrounding the use of sounds as trademarks is rather
thin.76  Nonetheless, a number of agency proceedings and federal
cases offer some illumination on the topic.77

In In re General Electric Broadcasting Co.,78 the Trademark Trial
and Appeal Board (“T.T.A.B.”) denied registration to a sound mark be-
cause the sound was a commonplace sound and the applicant failed to
show secondary meaning.79  In that case, the applicant sought to reg-
ister a mark consisting of a series of bell sequences used to tell the

67. Heymann, supra note 44, at 56.
68. Rogers, 960 F.2d at 314.
69. Kathryn M. Foley, Note, Protecting Fictional Characters: Defining the Elusive

Trademark-Copyright Divide, 41 CONN. L. REV. 921, 924 (2009).
70. Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930).
71. Warner Bros. v. ABC, 720 F.2d 231, 246 (2d Cir. 1983).
72. Warner Bros., 720 F.2d at 246.
73. Leslie A. Kurtz, The Independent Legal Lives of Fictional Characters, 86 WIS.

L. REV. 429, 494-95 (1986).
74. Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 162 (1995); see generally

GILSON, supra note 5, at § 2.11(3) (discussing the use of sounds as trademarks).
75. Kenneth L. Port, On Nontraditional Trademarks, 38 N. KY. L. REV. 1, 24

(2011).
76. See generally GILSON, supra note 5, at §2.11(3) (discussing the lack of case law

involving sound mark infringement).
77. See infra notes 79-122 and accompanying text.
78. 199 U.S.P.Q. (BNA) 560 (T.T.A.B. 1978).
79. In re Gen. Elec. Broad. Co., 199 U.S.P.Q. (BNA) 560, 563 (T.T.A.B.1978).
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time on a radio station.80  The examiner rejected the application be-
cause the bell sequences were traditional maritime sequences com-
monly used for telling time, and thus not trademarkable.81  Because
the examiner’s reasoning fell outside the bounds of the Lanham Act,82

the T.T.A.B rejected the argument.83  The T.T.A.B. differentiated be-
tween two types of sound marks: unique sound marks and common-
place sound marks.84  Unique sound marks are inherently distinctive,
whereas commonplace sound marks require a showing of acquired sec-
ondary meaning.85  Because the bell sequences the applicant was at-
tempting to register were commonplace and the applicant failed to
show the sequences had a secondary meaning, the T.T.A.B. denied the
application.86

Ride the Ducks, LLC v. Duck Boat Tours, Inc.87 is the only known
case of infringement of a sound mark.88  In Ride the Ducks, LLC, the
United States District Court for the Eastern District of Pennsylvania
established that distinctiveness in sound marks turns on whether the
sound is unique or commonplace.89  The plaintiffs, a duck boat tour
company, claimed that the defendants, a competing duck boat tour
company, had infringed their trademark on quacking noises made as
part of the tours and sought a preliminary injunction.90  The plaintiffs
registered their trademark with the PTO.91  The court noted that
sound marks do not readily fit into the usual analysis for determining
trademark validity, but it maintained that a mark’s protection turned
on a determination of the mark’s distinctiveness.92  Because the usual
distinctiveness tests were inadequate to analyze the plaintiff’s sound
mark, the court turned to the T.T.A.B.’s analysis in In re General Elec-
tric Broadcasting Co. and similarly differentiated between common-
place sounds and unique sounds.93  The court determined that the
duck sound used by the plaintiffs was a commonplace sound and not
inherently distinctive, meaning that the plaintiffs had to show secon-

80. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 561.
81. Id. at 562.
82. 15 U.S.C. § 1051 (2018).
83. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 562-63.
84. Id. at 563.
85. Id.
86. Id.
87. No. 04-CV-5595, 2005 U.S. Dist. LEXIS 4422 (E.D. Pa. Mar. 21, 2005).
88. GILSON, supra note 5, at § 2.11(3).
89. Ride the Ducks, LLC v. Duck Boat Tours, Inc., No. 04-CV-5595, 2005 U.S. Dist.

LEXIS 4422, at *21 (E.D. Pa. Mar. 21, 2005).
90. Ride the Ducks, 2005 U.S. Dist. LEXIS 4422, at *15-16 (discussing plaintiff’s

service mark).  Service marks are treated as the functional equivalent of trademarks.
Lanham Act, 15 U.S.C. § 1053 (2018).

91. Ride the Ducks, 2005 U.S. Dist. LEXIS 4422, at *15-16.
92. Id. at *21.
93. Id.
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dary meaning in order to sustain their infringement claim.94  The
plaintiffs failed to do so, and the court denied their motion for a pre-
liminary injunction.95

In Oliveira v. Frito-lay, Inc.,96 the United States Court of Appeals
for the Second Circuit determined that the inextricability of a musical
composition from its author does not grant the author trademark
rights in the musical composition.97  The Second Circuit wrote that
while a musical composition could conceivably serve as a protectable
trademark, even a composition closely associated with a particular
artist could not serve as a trademark for that artist.98  The plaintiff
claimed the defendants infringed her trademark by using a recording
of one of her songs in a commercial.99  She based her claim on the
notion that the song was so closely tied to her as an artist that its use
inherently traded on her good name.100  The court rejected this rea-
soning, noting the lack of support in trademark case law and the
availability of other potential remedies under both copyright and con-
tract law.101  Ultimately, the court decided that artists are not af-
forded trademark protection in their signature songs.102  In reaching
that conclusion, however, the court expressly noted that musical com-
positions could, in some instances, serve as valid and protectable
trademarks.103

In sum, sound marks can be divided into two categories: common-
place sound marks and unique sound marks.104  Commonplace sound
marks require evidence of secondary meaning in order to be registered
with PTO or to serve as protectable trademarks.105  By contrast,
unique marks are registerable and likely protectable as trademarks
without any showing of secondary meaning.106  That said, not all
unique sounds can function as trademarks.107  In particular, songs do
not serve as a trademark for the artist who performs them—even
when such songs are closely tied to that artist.108  Because creative

94. See id. at *23-24 (noting that “[q]uacking is the kind of familiar noise that
would not . . . qualify as . . . inherently distinctive”).

95. Id. at *29.
96. 251 F.3d 56 (2d Cir. 2001).
97. Oliveira v. Frito-Lay, Inc., 251 F.3d 56, 62 (2d Cir. 2001).
98. Oliveira, 251 F.3d at 62.
99. Id. at 57-58.

100. Id. at 60-61.
101. Id. at 62-63.
102. Id. at 62.
103. Id. at 61-62.
104. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563.
105. Ride the Ducks, 2005 U.S. Dist. LEXIS 4422, at *21-22.
106. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563.
107. Oliveira, 251 F.3d at 62.
108. Id.
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works, such as entire songs, fall more properly within the domain of
copyright law, courts have declined, in some contexts, to grant trade-
mark protection for entire songs.109

D. FUNCTIONALITY

The doctrine of functionality prohibits trademarking a functional
aspect of a product’s design so as to prevent a disadvantage to a poten-
tial competitor.110  In general, this means that companies may not
trademark parts of their product designs that are necessary or helpful
to the product’s performance.111  Such elements are properly within
the domain of finite patent protection rather than the indefinite pro-
tection afforded by trademark law.112  Courts have recognized two dis-
tinct categories of functionality: utilitarian functionality and aesthetic
functionality.113  Utilitarian functionality applies to a feature that is
essential to the product’s function.114  By contrast, aesthetic function-
ality applies to design features that, while not functional in a strictly
utilitarian sense, would substantially disadvantage potential competi-
tion were they protected by trademark law.115

Utilitarian functionality is fairly straightforward and applies to
product features that are necessary to the function of the product.116

Similarly, utilitarian functionality applies where the inability to use a
particular feature would substantially impact either the cost or qual-
ity of the final product.117  Either way, such features cannot be used
as trademarks, because doing so would undermine the product’s com-
petition.118  Aesthetic functionality, on the other hand, is less concrete
and serves almost as an additional step to the utilitarian functionality
test in cases where the product feature is not, strictly speaking, neces-
sary to a product’s purpose.119  Determining whether a trademark is
aesthetically functional turns on whether granting exclusive trade-

109. Id. at 63.
110. Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 169 (1995).
111. Qualitex, 514 U.S. at 169.
112. Id. at 164-65.
113. Christian Louboutin S.A. v. Yves Saint Laurent Am. Holding, Inc., 696 F.3d

206, 219-20 (2d Cir. 2012).
114. Christian Louboutin, 696 F.3d at 219 (noting a feature is a prominent part or

characteristic of a product).
115. Id. at 219-20.
116. Traffix Devices v. Mktg. Displays, 532 U.S. 23, 32 (2001) (quoting Qualitex, 514

U.S. at 165).
117. Traffix, 532 U.S. at 32 (quoting Qualitex, 514 U.S. at 165).
118. Id.
119. See id. at 33 (writing that the aesthetic functionality test requires the courts to

consider whether there is a “significant non-reputation-related disadvantage,” depend-
ing on whether the utilitarian functional test has been satisfied).
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mark rights in the feature would significantly limit competition.120  If
the granting of a trademark in a product feature does not limit compe-
tition, it can be protected by trademark law; when it does limit compe-
tition, it cannot be protected.121

III. ANALYSIS

Producer tags allow otherwise invisible artists responsible for the
instrumentals in most hip-hop songs to announce themselves to their
audience.122  In an industry that has generally focused on vocalists
more than other musicians, producer tags allow producers to step out
of a song’s credits and put themselves in the spotlight.123  As these
tags become more prominent in hip-hop music, producers likely will
become increasingly interested in protecting the brands they build
with their tags.124  Although there have not been any litigated claims
for infringement of a producer tag to date, trademark law provides a
natural fit if and when the need to defend rights in a tag arises.125

This Analysis will argue that trademark law ought to provide pro-
ducer tags with protectable rights.126  First, this Analysis will contend
that trademark law, not copyright law, ought to govern claims involv-
ing producer tags.127  Then, this Analysis will show that, because they
are unique sounds, producer tags ought to be protected without a
showing of secondary meaning.128  Finally, this Analysis will argue
that, generally, the doctrine of functionality does not limit the pro-
tectability of producer tags.129

A. PRODUCER TAGS ARE PROPERLY WITHIN THE DOMAIN OF

TRADEMARK LAW, NOT COPYRIGHT LAW

Because producer tags function primarily as source identifiers,
not standalone creative works, they ought to be protectable under
trademark law.130  The Lanham Act131 provides protection to any

120. Qualitex, 514 U.S. at 170.
121. Compare Qualitex, 514 U.S. at 174 (granting the plaintiff trademark rights in

green-gold for dry cleaning press pads because it satisfied the basic requirements for a
trademark), with Brunswick Corp. v. British Seagull Ltd., 35 F.3d 1527, 1533 (Fed. Cir.
1994) (denying the plaintiff trademark rights in the color black for outboard boat motors
because it was necessary for effective competition).

122. Garrison, supra note 2.
123. DJ Louie XIV, supra note 2.
124. Id.
125. See GILSON, supra note 5, at § 2.11(3) (noting that there has been only one case

for sound mark infringement of any sort).
126. See infra notes 131-72 and accompanying text.
127. See infra notes 131-59 and accompanying text.
128. See infra notes 160-80 and accompanying text.
129. See infra notes 181-94 and accompanying text.
130. Thompson, supra note 1.
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mark used to identify a particular entity’s goods or services.132  Al-
though producer tags have become increasingly popular for their artis-
tic value, they exist primarily to identify the producer who created the
instrumental.133

In cases where courts have declined to provide trademark protec-
tion because copyright law was the proper theory, the infringement at
issue involved the substantial portion of the work, not a small, severa-
ble piece of a work.134  By contrast, producer tags are generally only a
few seconds long.135  Further, these tags are not limited to a single
song, but are reproduced over and over again on different instru-
mentals and different songs.136  Unlike the works at issue in the line
of copyright cases refusing trademark protection, producer tags func-
tion like visual trademarks, being affixed to all or most of the products
that come from one source.137  Although producer tags play a part in
the finished artistic work of a song, they serve a purpose more akin to
an artist’s signature on a painting.138

Courts’ treatment of fictional characters provides an enlightening
parallel.139  In analyzing whether fictional characters can function as
trademarks or are limited to copyright protection, the focus has been
on whether the use of a character would create a likelihood of confu-
sion.140  The vast majority of producer tags include the producer’s
name or some variation of it.141  For this reason, any use of producer
tags by another producer would inherently create confusion about the
instrumental’s origins.142  Further, listeners have grown accustomed
to tags being used for the purpose of identifying the song’s pro-
ducer.143  This amplifies the likelihood of consumer confusion when a
producer’s tag appears on a song that producer did not produce.144

131. 15 U.S.C. §§ 1051-1127 (2018).
132. Lanham Act, 15 U.S.C. § 1127 (2018).
133. See Thompson, supra note 1 (describing the crowd’s reaction to Metro Boomin’s

tag on “Father Stretch My Hands Pt. 1” when it was unveiled at the album release of
The Life of Pablo).

134. See Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 26 (2003)
(stating that Dastar copied a little more than half of the original documentary); Oliveira
v. Frito-Lay, Inc., 251 F.3d 56, 58 (2d Cir. 2001) (noting that Frito-Lay used a thirty-
second clip of Oliveira’s song in their commercial).

135. VOICE TAG GODS, supra note 35.
136. Garrison, supra note 2.
137. Id.
138. Id.
139. Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930); Warner

Bros. v. ABC, 720 F.2d 231, 246 (2d Cir. 1983).
140. Warner Bros., 720 F.2d at 246.
141. Green, supra note 14.
142. Id.
143. DJ Louie XIV, supra note 2.
144. Id.
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Since the test for whether a producer tag is protected by trademark
law rather than copyright law relies on a likelihood of confusion, any
producer bringing an infringement claim would be able to make a
strong argument that the use of his or her tag by another creates the
requisite confusion.145  This likelihood of confusion argument would
depend, however, a great deal on the producer tag containing all or
some part of the producer’s name, and not all tags do so.146  For those
producers that choose to use tags that do not feature their names,
making a trademark infringement claim would be much more diffi-
cult, as discussed below.147

Despite these arguments, certain producer tags have developed
artistic value beyond identifying the source of an instrumental.148  In
particular, Metro Boomin’s infamous tag has turned into a cultural
phenomenon that immediately captivates audiences.149  His tag has
become so successful, in fact, that Kanye West allowed Metro Boomin
to use his tag on one of Kanye’s songs despite the fact that Metro
Boomin played only a small role in producing the instrumental.150

Considering that Kanye had never incorporated a producer tag on any
of his prior six albums, and that Metro Boomin had not played a major
role in the production of the song, the tag was not included to identify
the producer of the track, but to create a musical and artistic mo-
ment.151  Although this use of Metro Boomin’s tag is an artistic one,
because the tag still functions primarily as a source identifier, it re-
mains within the realm of trademark law.152  Additionally, because

145. See Warner Bros., 720 F.2d at 246 (differentiating between a copyright claim
and trademark claim based on likelihood of confusion).

146. Compare Warner Bros., 720 F.2d at 246 (noting that proving likelihood of con-
fusion is difficult without substantial similarity between the marks), with Producer
Tags Directory, supra note 27 (providing an extensive list of producer names, all
unique).

147. See infra notes 160-80 and accompanying text.
148. See DJ Louie XIV, supra note 2 (describing the crowd’s reaction to Metro

Boomin’s tag on “Father Stretch My Hands Pt. 1” upon The Life of Pablo album release).
149. Id.
150. See THE LIFE OF PABLO CREDITS, https://www.kanyewest.com/credits (last vis-

ited on Dec. 13, 2019) (listing Metro Boomin as a co-producer on “Father Stretch My
Hands Pt. 1” rather than a producer); NardwuarServiette, Nardwuar vs. Metro Boomin,
YOUTUBE (Mar. 23, 2016), https://www.youtube.com/watch?v=O9rhdJqtWjg&feature=
emb_title at 1:51-2:56 (discussing Metro Boomin’s role in producing “Father Stretch My
Hands Pt. 1” and noting that he only did some arrangement and added some drums to
the track after it was sent to him).

151. DJ Louie XIV, supra note 2.
152. Compare 15 U.S.C. § 1127 (stating that trademarks are any marks that serve

to indicate the source of goods), with KANYE WEST, Father Stretch My Hands Pt. 1 at
0:31, on THE LIFE OF PABLO (GOOD Music 2016) (featuring Metro Boomin’s tag, which
directly identifies the producer by name), and THE LIFE OF PABLO CREDITS, supra note
150 (crediting Metro Boomin for his work co-producing “Father Stretch My Hands Pt.
1”).
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the tag includes a variation of Metro Boomin’s name, infringement
would create a likelihood of confusion.153

Despite their artistic bent, producer tags ought to be recognized
and protected by trademark law, not copyright law.154  Unlike other
artistic works which have been denied trademark protection, producer
tags are separable from the artists’ works they appear on.155  Addi-
tionally, should there be any question about whether producer tags
are protectable, the likelihood of confusion test weighs heavily in favor
of producers who use their names in their tags.156  Even when pro-
ducer tags transcend the traditional purpose of designating an instru-
mental’s creator, they still primarily function as a source identifier.157

For these reasons, trademark law, not copyright law, is the appropri-
ate means of protecting producer tags.158

B. PRODUCER TAGS FUNCTION AS SOUND MARKS AND SHOULD

GENERALLY BE AFFORDED TRADEMARK PROTECTION WITHOUT

A SHOWING OF SECONDARY MEANING

While infringement cases involving sound marks are exceedingly
rare, producer tags generally ought to be recognized as unique sounds
that do not require a showing of secondary meaning.159  Because the
vast majority of producer tags feature the producer’s name promi-
nently, they are unlikely to be heard in any context outside of an in-
strumental produced by him or her.160  In rare cases where producer
tags do not feature the producer’s name, producers can likely show
secondary meaning—especially in the case of more famous produc-
ers—because fans tie the tag to the producer.161

While no court has heard a trademark infringement case involv-
ing producer tags, it is readily apparent that they are almost always

153. Compare Warner Bros., 720 F.2d at 246 (noting that proving likelihood of con-
fusion is difficult without substantial similarity between the marks), with Producer
Tags Directory, supra note 27 (providing an extensive list of unique producer names,
including Metro Boomin’s), and KANYE WEST, supra note 152, at 0:31 (featuring Metro
Boomin’s tag, which incorporates a portion of his unique producer name).

154. See infra notes 156-59 and accompanying text.
155. Compare Dastar, 539 U.S. at 26 (denying trademark protection when Dastar

copied a little more than half of the original documentary), and Oliveira, 251 F.3d at 56,
58 (denying trademark protection when Frito-Lay used a thirty-second clip of Oliveira’s
three minute song in its commercial), with VOICE TAG GODS, supra note 35 (noting that
producer tags are generally three to eight second vocal phrases added to most or all of a
producer’s instrumentals).

156. Warner Bros., 720 F.2d at 246.
157. See, e.g., KANYE WEST, supra note 152 (featuring Metro Boomin’s tag, which

includes a variation on the producer’s name, “Young Metro”).
158. See supra notes 131-58 and accompanying text.
159. See infra notes 161-80 and accompanying text.
160. VOICE TAG GODS, supra note 35.
161. Garrison, supra note 2.
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unique sounds, and as such, should be protectable without a showing
of secondary meaning.162  In analyzing a sound mark, the United
States District Court for the Eastern District of Pennsylvania differ-
entiated between unique sounds and commonplace sounds.163  Com-
monplace sounds are those that a listener would be exposed to in a
variety of circumstances and require a showing of secondary meaning
to be protectable as a trademark.164  Unique sounds, as their name
implies, are distinctive on their own and would not be heard by a lis-
tener outside of the context of their use as marks.165  Because pro-
ducer tags almost always feature a set of spoken words that include
the producer’s name, or some variation of it, they are incontestably
unique.166  Listeners are unlikely to encounter a producer’s tag
outside of the context of a hip-hop song produced by that producer.167

As unique sounds, producer tags should be afforded trademark protec-
tion without a showing of secondary meaning.168

While this analysis works for nearly all producer tags, there are a
number of unusual tags that likely are not unique sounds worthy of
protection without a showing of secondary meaning.169  Pharrell’s four
count intro, Lex Luger’s rising, chopped synth, and Bulletproof
Dolphin’s dolphin noise all function as tags, of a sort, but are unlikely
to be viewed as unique sound marks capable of protection without a
showing of secondary meaning.170  Bulletproof Dolphin’s tag is partic-
ularly interesting because the sole sound mark infringement case on
record involves another animal noise: a duck sound.171  Should a court
find that, like a duck’s quack, a dolphin’s call is a commonplace sound
as opposed to a unique one, Bulletproof Dolphin would have to show
secondary meaning.172  However, in differentiating between common-
place and unique sounds, the United States Patent and Trademark
Office noted that commonplace sounds could function as trademarks

162. See infra notes 164-80 and accompanying text.
163. Ride the Ducks, LLC v. Duck Boat Tours, Inc., No. 04-CV-5595, 2005 U.S. Dist.

LEXIS 4422, at *21 (E.D. Pa. Mar. 21, 2005).
164. In re Gen. Elec. Broad. Co., 199 U.S.P.Q. (BNA) 560, 563 (T.T.A.B. 12, 1978).
165. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563.
166. See generally Producer Tags Directory, supra note 27 (providing an extensive

list of producer tags, each of which is unique).
167. See Garrison, supra note 2 (comparing a producer’s tag to an artist’s signature

on a painting and corporate taglines, things you only experience in the context of the art
or product created by them).

168. See supra notes 163-68 and accompanying text.
169. See infra notes 171-80 and accompanying text.
170. See Green, supra note 14 (discussing Pharrell’s four beat intro and Bulletproof

Dolphin’s dolphin noise), and Garrison, supra note 2 (identifying both Lex Luger’s
chopped, rising synth and Pharrell’s four count intro as producer tags).

171. Ride the Ducks, 2005 U.S. Dist. LEXIS 4422, at *23-24.
172. Id.  Bulletproof Dolphin could argue that a dolphin sound is fundamentally dif-

ferent from a duck sound because it is not commonly encountered by listeners. Id.
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when so far removed from their normal context as to acquire secon-
dary meaning.173  Given the dearth of dolphin noises in any form of
music, Bulletproof Dolphin would likely be able to present a compel-
ling case for meeting this standard.174

Pharrell and Lex Luger would have substantially more difficult
cases to make because both of their tags involve musical features that
a listener would expect to hear in the context of a song.175  While Bul-
letproof Dolphin’s tag is unlikely to be heard outside nature docu-
mentaries or aquariums, rising synths and repeated beats for intros
are common features in music.176  Because of this, a court would likely
find these tags to be commonplace sounds requiring a showing of sec-
ondary meaning.177  Of course, the very fact that these tags can be
identified implies at least a certain amount of secondary meaning.178

Even if these tags get past this secondary meaning requirement, how-
ever, they may run into functionality issues as discussed below.179

C. IN MOST CASES, PRODUCER TAGS ARE NOT FUNCTIONAL

FOR TRADEMARK PURPOSES

In general, because producer tags are not necessary components
to finished songs as works of art, producer tags should not be excluded
from trademark protection by the doctrine of functionality.180  Al-
though the twin functions of producer tags cannot be easily accom-
plished without the use of producer tags, the unique aspects of
individual tags are not necessary elements of functional producer
tags.181  In cases where producers use musical themes or ideas, how-

173. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563.
174. See supra notes 170-74 and accompanying text.
175. Garrison, supra note 2.
176. See JAY-Z, Heart of the City (Ain’t No Love), on THE BLUEPRINT (Roc-A-Fella

Records and Def Jam Recordings 2001) (opening with eight repetitions of the opening
beat); Point Blank Music School, Logic Pro X Quick Tip: Creating a Riser, YOUTUBE

(Oct. 22, 2015), https://www.youtube.com/watch?v=_wV39Z7BXao (discussing how to
create chopped, synth risers for use in EDM and trap music).

177. See In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563 (noting, “a sound mark depends
upon aural perception of the listener . . . unless . . . the sound is so inherently different
or distinctive that it attaches to the subliminal mind of the listener to be awakened
when heard and to be associated with the source or event with which it is struck”).

178. See Garrison, supra note 2 (noting both producer’s tags and discussing their
uniqueness).

179. See infra notes 170-72 and accompanying text.
180. See infra notes 181-94 and accompanying text.
181. Compare Thompson, supra note 1 (discussing the antitheft and identification

functions of producer tags in general), with Producer Tags Directory, supra note 27 (pro-
viding a substantial list of producer tags used by various producers).
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ever, the doctrine of aesthetic functionality ought to limit the availa-
ble trademark protection.182

The doctrine of functionality prohibits trademark protection for
product features that serve an essential function of the product.183

Producer tags have two functions: to identify the specific producer who
made the instrumental and to prevent theft.184  On the surface, it ap-
pears as though these are functional product features which cannot be
trademarked, but, when viewed individually, each producer tag ac-
complishes these functions in different ways.185  While providing
trademark protection to the idea of producer tags and permitting one
producer to monopolize the use of any and all producer tags would
violate the doctrine of functionality, trademarking individual pro-
ducer tags does not exclude any producers from identifying their in-
strumentals and protecting them from theft with their own unique
tags.186  Because there are as many unique combinations of words and
names as there are producers, no individual producer’s particular tag
is essential to its function.187  Therefore, no producer’s tag is
functional.188

In some cases, however, aesthetic functionality may present an-
other hurdle.189  Aesthetic functionality prohibits protection when the
use of a mark would place competitors at a substantial competitive
disadvantage.190  Producer tags incorporating the producer’s name or
a unique set of words do not satisfy the aesthetic functionality test
because they are not commonly needed to produce an instrumental or
create a song, however, producer tags such as Pharrell’s four count
intro and Lex Luger’s chopped, rising synth do have a place in musical

182. Compare Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 170 (1995) (noting
that aesthetic functionality limits trademark rights when they would create a competi-
tive disadvantage), with Garrison, supra note 2 (discussing the unique musical tags of
Pharrell and Lex Luger).

183. Qualitex, 514 U.S. at 169.
184. Thompson, supra note 1.
185. See Producer Tags Directory, supra note 27 (listing a large number of producers

and their respective tags).
186. Compare Thompson, supra note 1 (discussing the antitheft and identification

functions of producer tags in general), with Producer Tags Directory, supra note 27 (pro-
viding a substantial list of producer tags used by various producers).

187. See generally Producer Tags Directory, supra note 27 (cataloguing a significant
quantity of producers and their tags).

188. Compare Qualitex, 514 U.S. at 169 (noting that a product’s essential features
are excluded from trademark protection by the doctrine of functionality because trade-
mark protection for such features would “put a competitor at a significant disadvan-
tage”), with Producer Tags Directory, supra note 27 (providing an extensive list of
unique producer tags).

189. See infra notes 191-94 and accompanying text.
190. Christian Louboutin S.A. v. Yves Saint Laurent Am. Holding, Inc., 696 F.3d

206, 219-20 (2d Cir. 2012).



620 CREIGHTON LAW REVIEW [Vol. 53

creation and arrangement.191  If producers were prohibited from using
these artistic elements in their own instrumentals because the artistic
elements were protected by trademark law, producers would be fore-
closed from pursuing all available artistic avenues and would be
placed at a substantial disadvantage.192  In these cases, the doctrine
of aesthetic functionality ought to exclude such producer tags from
trademark protection.193

IV. CONCLUSION

By allowing the musicians behind hip-hop’s instrumentals to step
out of the shadows and into the spotlight, producer tags serve an im-
portant function for producers.194  They act as a producer’s signature,
allowing him or her to tell listeners who made the instrumental they
are listening to.195  Producer tags are becoming increasingly popular
and playing a growing role in hip-hop culture as a whole.196  For this
reason, producers ought to be increasingly jealous of their brands and
rights to their producer tags.  So far, no cases addressing producer
tags and their infringement have been heard, but that does not mean
that the need will not arise in the future.197  Should a producer need
to turn to the judicial system to enforce his or her rights, trademark
law ought to offer that producer a method of protecting his or her
rights.198

Although involved in the creation of creative works, producer tags
are properly the domain of trademark law, not copyright law, because
they are separable parts of the whole that are not essential to the un-
derlying work.199  Additionally, because producer tags are generally
unique sounds, they should be afforded trademark protection without

191. See JAY-Z, supra note 176 (opening with eight repetitions of the opening beat);
Point Blank Music School, supra note 176 (discussing how to create chopped, synth
risers for use in EDM and trap music).

192. Compare Qualitex, 514 U.S. at 170 (stating that where an aesthetic mark
“serves a significant nontrademark function,” including “the ‘noble instinct for giving
the right touch of beauty common to necessary things,’” courts must evaluate whether
the mark would hinder competition), with JAY-Z, supra note 176 (repeating the opening
beat of the instrumental to create the intro much like Pharrell’s signature opening), and
Point Blank Music School, supra note 176 (describing how to create chopped, synth
risers like Lex Luger’s signature sound for use in EDM and trap music).

193. See supra notes 190-93 and accompanying text.
194. DJ Louie XIV, supra note 2.
195. Garrison, supra note 2.
196. DJ Louie XIV, supra note 2.
197. See GILSON, supra note 5, at § 2.11(3) (2019) (noting that there has been only

one case for sound mark infringement of any sort).
198. See 15 U.S.C. § 1127 (2018) (stating that trademarks are any marks that serve

to “indicate the source of the goods”).
199. See supra notes 131-59 and accompanying text.
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a showing of secondary meaning.200  Finally, because the elements of
each individual producer tag are not essential to its function, the doc-
trine of functionality should not limit the protection afforded by trade-
mark law in most cases.201

While only one case has ever been heard addressing the issue of
sound mark infringement, should a producer ever need to protect his
or her tag from infringement, trademark law ought to provide an ef-
fective means to do so.  Because producer tags function first and fore-
most as source identifiers, they fit within a trademark infringement
claim perfectly.  While infringement of a producer tag may seem far-
fetched at the moment, as tags grow in popularity and prominence,
opportunistic producers may choose to copy or imitate the most popu-
lar tags in an effort to trade on a successful producer’s good name.
Trademark protection exists to prevent precisely this sort of unfair
competition, and producers should be aware of the legal remedies
available to them when the time comes.

-Christopher Greene ’21

200. See supra notes 160-80 and accompanying text.
201. See supra notes 181-94 and accompanying text.
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IOWA AND RIGHT TO FARM: AN ANALYSIS OF
THE CONSTITUTIONALITY OF RIGHT TO

FARM STATUTES ACROSS
THE UNITED STATES

I. INTRODUCTION

While not all right to farm statutes are exactly the same, the stat-
utes similarly provide farmers with certain protections against nui-
sance lawsuits.1  These protections extend to farmers in their normal
activities on their farming operations while limiting neighboring land-
owners from bringing suit because of such activities.2  These statutes,
however, often do not completely bar neighboring landowners from
bringing a suit against the farmer, but limit the amount of time that
the neighboring landowner can bring suit.3  Most statutes only allow a
few years for the neighbor to bring suit, either where a new farm has
just begun operation or where the farm has entered into a new form of
operation.4  These statutes are designed to protect farmers from the
burdens of the legal process and potential monetary damages that
may be awarded to their neighbors in a nuisance suit.5

1. Compare IOWA CODE § 352.11 (2020) (providing that a farming operation will
not constitute a nuisance, no matter the timeframe), with OR. REV. STAT. ANN. § 30.936
(West 2020) (providing that “[n]o farming . . . practice on lands zoned for farm . . . use
shall give rise to any private right of action or claim for relief based on nuisance or
trespass”), and IND. CODE ANN. § 32-30-6-9(d) (West 2020) (noting a one-year statute of
limitations for nuisance actions), and MINN. STAT. ANN. § 561.19(2)(a) (West 2020) (not-
ing a two-year period of time to bring a nuisance suit), and TEX. AGRIC. CODE ANN.
§ 251.004(a) (West 2019) (providing a one-year statute of limitations for nuisance suits),
and MO. ANN. STAT. § 537.295 (West 2020) (noting a one-year period of time for a plain-
tiff to bring a nuisance action).

2. See generally IND. CODE ANN. § 32-30-6-9(d) (stating an agricultural operation
“does not become a nuisance . . . [if it has] been in operation continuously on the locality
for more than one (1) year” so long as certain conditions have been met); MINN. STAT.
ANN. § 561.19(2)(a) (providing “[a]n agricultural operation is not and shall not become a
private or public nuisance after two years from its established date of operation”); TEX.
AGRIC. CODE ANN. § 251.004(a) (providing “[n]o nuisance action may be brought against
an agricultural operation that has lawfully been in operation for one year or more prior
to the date on which the action is brought”); MO. ANN. STAT. § 537.295 (stating “[n]o
agricultural operation . . . shall be deemed to be a nuisance . . . after the facility has
been in operation for more than one year, when the facility was not a nuisance at the
time the operation began”).

3. IND. CODE § 32-30-6-9(d); MINN. STAT. ANN. § 561.19(2)(a); TEX. AGRIC. CODE

ANN. § 251.004(a); MO. ANN. STAT. § 537.295.
4. IND. CODE ANN. § 32-30-6-9(d); MINN. STAT. ANN. § 561.19(2)(a); TEX. AGRIC.

CODE ANN. § 251.004(a); MO. ANN. STAT. § 537.295.
5. IND. CODE ANN. § 32-30-6-9(d); MINN. STAT. ANN. § 561.19(2)(a); TEX. AGRIC.

CODE ANN. § 251.004(a); MO. ANN. STAT. § 537.295.
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Right to farm statutes have been addressed by some state courts,
although Iowa has addressed its statute more frequently than other
states and has come to different conclusions.6  Iowa has been one of
the only states to find that its right to farm statute creates an uncon-
stitutional taking of a landowner’s property.7  Unlike any other state
court decision in an analysis of a right to farm statute, the Iowa Su-
preme Court has held in three separate cases that Iowa’s right to farm
statute is unconstitutional.8

This Note will discuss the Iowa Supreme Court’s conclusion in re-
lation to the constitutionality of Iowa’s right to farm statute in
Bormann v. Board of Supervisors ex rel. Kossuth County,9 Gacke v.
Pork Xtra, L.L.C.,10 and Honomichl v. Valley View Swine, L.L.C.,11

and why the court’s decision is not applicable in most applications of
right to farm laws in other states.12  First, this Note will provide a
general description of right to farm statutes.13  Next, this Note will
describe the facts and holdings of the right to farm cases that have
gone before the Iowa Supreme Court.14  This Note will then discuss
other state courts’ holdings related to the application of those state’s
right to farm statutes.15  Finally, this Note will argue that the Iowa
Supreme Court’s holding is not applicable in an analysis of other
states’ right to farm laws.16

II. BACKGROUND

A. WHAT IS RIGHT TO FARM?

The goal of right to farm statutes are to provide farmers immu-
nity from nuisance actions brought against them because of their
farming operations.17  Today, all fifty states have right to farm stat-

6. Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa
1998); Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004); Honomichl v. Valley
View Swine, L.L.C., 914 N.W.2d 223 (Iowa 2018).

7. See generally Bormann, 584 N.W.2d 309; Gacke, 684 N.W.2d 168; Honomichl,
914 N.W.2d 223.

8. Id.
9. 584 N.W.2d 309 (Iowa 1998).

10. 684 N.W.2d 168 (Iowa 2004).
11. 914 N.W.2d 223 (Iowa 2018).
12. See infra notes 135-80 and accompanying text.
13. See infra notes 17-44 and accompanying text.
14. See infra notes 45-89 and accompanying text.
15. See infra notes 90-128 and accompanying text.
16. See infra notes 135-80 and accompanying text
17. Harrison M. Pittman, Annotation, Validity, Construction, and Application of

Right-to-Farm Acts, 8 A.L.R.6th 465 (2005).
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utes.18  Right to farm statutes ordinarily define which agricultural op-
erations are covered by the statute.19  This can include certain
considerations regarding the size and value of the operation, as well
as, whether all agricultural-based businesses are covered.20

Other factors must also be considered for agricultural operations
to receive protection.21  The factors often considered are the: (1) land
use changes; (2) length of time the operation has been in existence;
and (3) functions of the operation since inception.22  For right to farm
statutes to offer protection to farmers certain requirements such as a
farm to be in place for a certain period of time or requiring the plain-
tiff to come to the nuisance must be met.23  Some statutes require a
farm to be established for one year with no significant change in oper-
ation, which effectively provides a statute of limitations for such
suits.24

B. ROOTS OF RIGHT TO FARM

Today, while all fifty states have right to farm statutes, before the
1980s most states did not.25  In the late 1970s, in response to changes
in the agricultural industry, states started to create right to farm stat-
utes.26  During this time, the combination of an increase in urban den-
sity and an agricultural boom throughout the United States caused
rural America and suburbia to grow closer.27  The urban sprawl
caused more agricultural land to be consumed and drove the United
States government to investigate the increasing loss of agricultural
land in the United States through the publication of the National Ag-
ricultural Lands Survey (“NALS”).28  NALS assessed about three mil-

18. Id.; see also Alexandria Lizano & Elizabeth Rumley, States’ Right-to-Farm
Statutes, NAT’L. AGRIC. LAW CTR. (June 11, 2019), http://nationalaglawcenter.org/state-
compilations/right-to-farm/ (describing all fifty state’s right to farm statutes).

19. Alexander A. Reinert, The Right to Farm: Hog-Tied and Nuisance-Bound, 73
N.Y.U. L. REV. 1694, 1708 (1998).

20. Id.
21. Gina Moroni, Mediating Farm Nuisance: Comparing New Jersey, Missouri, and

Iowa Right to Farm Laws and How They Utilize Mediation Techniques, 2018 J. DISP.
RESOL. 299, 300 (2018).

22. Id.
23. Id.
24. Reinert, supra note 20, at 1711.
25. See Janie Hipp, Balancing the Right-to-Farm with the Rights of Others, NAT’L.

AGRIC. LAW CTR., https://core.ac.uk/download/pdf/6443150.pdf (describing the time
before right to farm statutes); see also Susanne A. Heckler, A Right to Farm in the City:
Providing a Legal Framework for Legitimizing Urban Farming in American Cities, 47
VAL. U. L. REV. 217, 230 (2012) (discussing the history of right to farm statutes across
the United States).

26. Hipp, supra note 27.
27. Id.
28. NAT’L AGRIC. LANDS STUDY, FINAL REPORT 8-10 (1981).
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lion acres of American farmland being converted to nonagricultural
uses annually.29  The increasing urban sprawl in the late 1970s and
early 1980s placed residents who had never experienced rural life,
right next to farming operations.30

While the draw to a more laidback lifestyle caused many of these
individuals to escape the cities, the draw to the rural areas was short
lived.31  The new neighbors began complaining about noise, odor, and
dust because of the proximity to their agricultural neighbors.32  From
these complaints, the neighbors brought nuisance lawsuits against
the farmers.33  Farming operations in the United States were facing
serious economic problems related to the 1980s farm crisis.34  In addi-
tion to these nuisance lawsuits against farmers, the cost of such would
have an even greater economic effect on farmers, possibly forcing some
out of business.35  Knowing the impact agriculture had on state econo-
mies, the publication of the NALS and the farm crisis pushed many
state legislatures to enact right to farm statutes.36

C. COMING TO THE NUISANCE

The encroachment of urban citizens on rural land has caused
most right to farm statutes to include the coming to the nuisance doc-
trine.37 Coming to the nuisance arises when a defendant asserts that
the plaintiff chose to move next to the defendant’s property.38  How-
ever, generally the fact that a plaintiff moved near the defendant’s
property is not a complete defense, but is only one factor for the court
to consider.39  Right to farm statutes bridge this gap for landowners
who are being sued for nuisance by providing a complete defense

29. Id.
30. Hipp, supra note 26.
31. Lisa R. Pruitt, Rural Rhetoric, 39 CONN. L. REV. 159, 165 (2006) (stating that

“because views of the rural are now frequently formed at a distance rather than through
direct experience, they are more likely to be based on stereotypes”).

32. Hipp, supra note 26.
33. Id.
34. IOWA PUB. TELEVISION, 1980s Farm Crisis, http://site.iptv.org/mtom/classroom/

module/13999/farm-crisis?tab=background#background (last visited Jan. 2, 2020).
35. Hipp, supra note 26.
36. See Michael Bates, States Hustle to Aid Midwest Farmers Experts View Farm

Crisis as National, International Problem, THE OKLAHOMAN (Feb. 16, 1986), https://
oklahoman.com/article/2137971/states-hustle-to-aid-midwest-farmers-experts-view-
farm-crisis-as-national-international-problem (providing a historical viewpoint on the
farm crisis).

37. Terence J. Centner, Governments and Unconstitutional Takings: When Do
Right-to-Farm Laws Go Too Far?, 33 B.C. ENVTL. AFF. L. REV. 87, 95 (2006).

38. Jacqueline P. Hand, Right to Farm Laws: Breaking New Ground in the Preser-
vation of Farmland, 45 U. PITT. L. REV. 289, 305-06 (1984).

39. Ferdinand S. Tinio, Annotation, “Coming to Nuisance” as a Defense or Estoppel,
42 A.L.R.3d 344 (1972).
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against those who have come to the nuisance.40  Right to farm stat-
utes, since their beginnings were designed and implemented to pre-
vent nuisance actions against farmers from those who were moving to
the rural areas.41  With the increase of commercial farming in recent
years, the issue that arises is whether these new farming operations
will still be protected from nuisance suits.42

However, in three separate cases, the Iowa Supreme Court has
found the Iowa right to farm statute unconstitutional.43  Following re-
visions and amendments to the right to farm statute in the Iowa legis-
lature, the Iowa Supreme Court still found the law unconstitutional.44

D. IOWA AND RIGHT TO FARM

1. Bormann v. Board of Supervisors In and For Kossuth County

In Bormann v. Board of Supervisors ex rel. Kossuth County,45 the
Iowa Supreme Court addressed whether the Iowa right to farm stat-
ute, which provides immunity from nuisance suits, would result in a
taking which would violate both the federal and Iowa constitutions.46

Bormann challenged the Kossuth County Board of Supervisors’
(“Board”) decision regarding a piece of property which established an
agricultural area.47  Because of the Board’s decision to approve the
property as an agricultural area, the decision gave the owners of the
property immunity from nuisance suits because of Iowa’s right to farm
statute.48  Bormann argued that because of the approval and subse-

40. Patricia E. Salkin, Right to Farm Laws, in 4 AM. LAW ZONING § 33:5 (5th ed.).
41. Centner, supra note 38, at 96.
42. See, e.g., Pure Air & Water of Chemung Cty. v. Davidsen, 668 N.Y.S.2d 248

(N.Y. App. Div. 1998) (addressing the applicability of right to farm with a commercial
hog confinement); Overgaard v. Rock Cty. Bd. of Comm’rs, No. CIVA.02-601(DWF/AJB),
2003 WL 21744235 (D. Minn. July 25, 2003) (analyzing whether a landowner could
bring a nuisance suit against a neighboring hog feedlot); Barrera v. Hondo Creek Cattle
Co., 132 S.W.3d 544 (Tex. Ct. App. 2004) (evaluating plaintiff’s right to sue a cattle
feedlot); Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App. 2009) (determining the
applicability of right to farm against a commercial dairy farm); Labrayere v. Bohr
Farms, L.L.C., 458 S.W.3d 319 (Mo. 2015) (addressing whether a neighboring land-
owner could bring suit against a concentrated animal feeding operation).

43. See Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa
1998) (determining that when an “agricultural area” was formed, it created an unconsti-
tutional taking for neighboring landowners); Gacke v. Pork Xtra, 684 N.W.2d 168 (Iowa
2004) (providing that a hog confinement’s nuisance immunity created an unconstitu-
tional taking of private property); Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d
223 (Iowa 2018) (holding that as applied to the plaintiffs in the case, the Iowa right to
farm statue was unconstitutional).

44. Honomichl, 914 N.W.2d at 232.
45. 584 N.W.2d 309 (Iowa 1998).
46. Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309, 311 (Iowa

1998).
47. Bormann, 584 N.W.2d at 311-12.
48. Id. at 313; IOWA CODE § 352.11 (2020).
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quent immunity from nuisance suits, the decision resulted in an un-
constitutional taking.49

In the court’s analysis of the Iowa right to farm statute, it found
that the immunity from nuisance suits in the statute created an ease-
ment on the property.50  The right to farm statute creates an ease-
ment on the neighboring property because it allows farmers to
continue their farming operations, which without the easement, would
constitute a nuisance.51  The court found the easement created an un-
constitutional taking because it created a property interest, finding
that a state cannot regulate property to provide immunity from poten-
tial nuisance suits without providing compensation to those affected
by the nuisance.52  The court held the Iowa right to farm statute to be
unconstitutional, as it creates a taking of private property, violating
the Fifth Amendment of the United States Constitution and the Iowa
Constitution.53

2. Gacke v. Pork Xtra, L.L.C.

The Iowa Supreme Court addressed the Iowa right to farm stat-
ute again in Gacke v. Pork Xtra, L.L.C.54  In Gacke, the plaintiffs, Jo-
seph and Linda Gacke, sued Pork Xtra, claiming that Pork Xtra’s hog
confinement facilities constituted a nuisance.55  The plaintiffs argued
that Pork Xtra’s facilities caused a personal injury and decreased the
value of their property.56  Pork Xtra used the Iowa right to farm stat-
ute as an affirmative defense, but the defense was denied by the dis-
trict court, which held that the statute resulted in an unjust taking.57

Pork Xtra appealed the district court’s ruling that the right to farm
statute was unconstitutional as to hog operations.58

Pork Xtra argued that the Iowa Supreme Court’s holding in
Bormann v. Board of Supervisors ex rel. Kossuth County,59 is not ap-
plicable to the issue at hand, because the right to farm statute provi-
sion regarding animal feeding operations is not as broad as the
statutory issue in Bormann.60 Thus, Pork Xtra’s animal feeding oper-

49. Bormann, 584 N.W.2d at 313.
50. Id. at 316.
51. Id.
52. Id. at 319-20 (addressing the federal and Iowa Takings Clauses; looking at both

trespassory and non-trespassory takings by the government).
53. Id. at 321; U.S. CONST. amend. V; IOWA CONST. art. I, § 18.
54. 684 N.W.2d 168 (Iowa 2004).
55. Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168, 171 (Iowa 2004).
56. Gacke, 684 N.W.2d at 171.
57. Id.
58. Id. at 172.
59. 584 N.W.2d 309 (Iowa 1998).
60. Gacke, 684 N.W.2d at 173 (citing Bormann v. Bd. of Supervisors ex rel. Kossuth

Cty., 584 N.W.2d 309 (Iowa 1998)).
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ations should not constitute a taking.61  The Iowa Supreme Court
again found that the statute created an easement, and the easement
created a taking of a property right.62

The court found the Iowa right to farm statute constitutes an ac-
tual taking of property and as such, was again found unconstitutional
under the United States’ and Iowa’s Takings Clauses.63  The court
also addressed whether the right to farm statute was still applicable
as to immunity for damages other than compensation.64  The court
found that Bormann only disallows immunity from nuisance suits for
the loss of value in neighboring property, but does not prohibit immu-
nity for animal feeding operations for other nuisance damages.65

However, the court found that the right to farm statute violated
another section of the Iowa Constitution.66  The plaintiffs argued the
Inalienable Rights Clause does not grant immunity to those creating a
nuisance.67  The court in Gacke created a two-part test to determine
whether the statute violated the Inalienable Rights Clause found in
Article I, Section 1 of the Iowa Constitution.68  The first part of this
test addresses whether the Iowa right to farm statue is a reasonable
exercise of the state’s police power.69  The second part includes a
three-prong analysis to determine whether the Iowa right to farm
statute is unconstitutional as applied to the plaintiffs.70  The plaintiffs
must show that they: (1) received no benefit from the nuisance immu-
nity; (2) sustained significant hardship; and (3) did not come to the
nuisance and spent a considerable amount of money to improve their
property before any animal operation had commenced.71

The court found that the right to farm statute was a valid exercise
of the state’s police power under part one, because the statute pro-
motes the interests of the public, even though the immunity from nui-

61. Id.
62. Id. at 174.
63. Id.
64. Id. (finding that Iowa Code § 4.12 allows for severing the unconstitutional part

of a provision “if any provision of an Act or statute or the application thereof . . . is held
invalid, the invalidity does not affect other provisions or applications of the Act or stat-
ute . . . the provisions of the Act or statute are severable”); see generally Clark v. Miller,
503 N.W.2d 422, 425 (Iowa 1993) (noting an unconstitutional provision can be severed if
it “does not substantially impair legislative purpose”).

65. Gacke, 684 N.W.2d at 174.
66. Id. at 185; see IOWA CONST. art I, § 1 (“All men and women are, by nature, free

and equal, and have certain inalienable rights – among which are those of enjoying and
defending life and liberty, acquiring, possessing and protecting property, and pursuing
and obtaining safety and happiness.”).

67. Gacke, 685 N.W.2d at 176.
68. Id.
69. Id. at 178.
70. Id.
71. Id.
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sance lawsuits directly benefits animal feeding operations.72

However, under part two, the court found the statute to be unconstitu-
tional because the Gackes (and other similar property owners) must
face the impact of the statute without any benefit and have no remedy
for the loss of value in their property.73  The court also found that
because Pork Xtra had constructed its facilities after the Gackes had
moved to the property the right to farm statute was an unreasonable
exercise of the state’s police power and violated Article I, Section 18 of
the Iowa Constitution.74

3. Honomichl v. Valley View Swine, L.L.C.

After the Iowa Supreme Court’s holding in Gacke v. Pork Xtra,
L.L.C.,75 district courts across Iowa, after applying the two-part test
in Gacke, found that Iowa’s right to farm statute was unconstitutional
as applied to various plaintiffs.76  The Iowa Supreme Court has taken
one more crack at finding the Iowa right to farm statute unconstitu-
tional in its most recent case on the matter.77  In Honomichl v. Valley
View Swine, L.L.C.,78 the plaintiffs sued Valley View Swine, a hog
feeder, for creating a nuisance by causing loss of use and enjoyment of
the plaintiffs’ property.79  The defendants moved for summary judg-
ment pursuant to Iowa’s right to farm statue.80  The district court de-
nied the defendant’s motion for summary judgment, finding the Iowa
right to farm statute unconstitutional.81

The Iowa Supreme Court reversed the district court’s ruling that
the Iowa right to farm statute was unconstitutional, because the dis-
trict court did not make any specific finding of fact as to the plain-
tiffs.82  The district court in Honomichl, did not apply the test found in
Gacke to the specific facts of the plaintiffs in the case.83  The court
stated that district courts addressing right to farm issues should apply

72. Id.; see Gravert v. Nebergall, 539 N.W.2d 184, 188 (Iowa 1995) (finding the
primary beneficiaries under a statute may be specific, the law may serve a public pur-
pose even though it benefits certain individuals or classes of persons over others).

73. Gacke, 685 N.W.2d at 179.
74. Id.
75. 684 N.W.2d 168 (Iowa 2004).
76. Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d 223, 236 (Iowa 2018);

Kristine A. Tidgren, Iowa Supreme Court Issues Key Ag Nuisance Ruling, IOWA STATE

UNIV. CTR. FOR AGRIC. LAW & TAXATION (June 23, 2018), https://www.calt.iastate.edu/
blogpost/iowa-supreme-court-issues-key-ag-nuisance-ruling.

77. Honomichl, 914 N.W.2d 223 (Iowa 2018).
78. 914 N.W.2d 223 (Iowa 2018).
79. Id. at 226.  The plaintiffs argued the loss of use and enjoyment of their land

was due to odors and flies surrounding Valley View Swine. Id.
80. Id.
81. Id. at 226-27.
82. Id. at 227.
83. Id.
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the Gacke factors as applied to the facts at hand to determine constitu-
tionality.84  The court stated that for the statute to be unconstitu-
tional, it is inherently fact-specific, and the factors set out in Gacke
must be applied to the plaintiffs’ specific situation.85

While the Iowa Supreme Court reversed the district court’s deci-
sion that the right to farm statute was unconstitutional, they contin-
ued to uphold their decision in Gacke.86  The court’s holding in
Honomichl made it clear that the Iowa Supreme Court wants district
courts to engage in significant fact finding before finding that the
right to farm statute is unconstitutional as applied to plaintiffs.87

As the Iowa Supreme Court addressed in its opinion in Honomichl
v. Valley View Swine, L.L.C., Iowa is the only state to hold that the
immunity from nuisance suits under their right to farm law is uncon-
stitutional.88  The five states that the Iowa Supreme Court mentions
are discussed below.89

E. WHAT ABOUT OTHER STATES?

1. Overgaard v. Rock County Board of Commissioners

In Overgaard v. Rock County Board of Commissioners,90 the
United States District Court for the District of Minnesota addressed
Minnesota’s right to farm statute after the plaintiff claimed that the
statute created an unconstitutional taking.91  The plaintiffs based
their argument on the Iowa Supreme Court’s decision in Bormann v.
Board of Supervisors ex rel. Kossuth County,92 which held that the
Iowa right to farm statute created an easement on the property and
thus was an unjust taking.93

The District of Minnesota distinguished Bormann from the facts
at issue and held that the holding in Bormann was not applicable to
Minnesota’s right to farm statute.94  The court found that, unlike
Iowa’s statute, which created an immediate immunity from a nuisance

84. Id. at 237.
85. Id.
86. Id. at 238.
87. Id.
88. See Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d 223, 233 (stating that

six states’ right to farm laws have faced constitutional challenges, but only Iowa has
found their statute unconstitutional).

89. Id.
90. No. CIVA.02-601(DWF/AJB), 2003 WL 21744235 (D. Minn. July 25, 2003).
91. Overgaard v. Rock Cty. Bd. of Comm’rs, No. CIVA.02-601(DWF/AJB), 2003 WL

21744235 (D. Minn. July 25, 2003).
92. 584 N.W.2d 309 (Iowa 1998).
93. Overgaard, 2003 WL 21744235, at *7 (citing Bormann v. Bd. of Supervisors ex

rel. Kossuth Cty., 584 N.W.2d 309, 314 (Iowa 1998)).
94. Id.
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suit, the Minnesota right to farm statute created a two-year window
before the immunity applies.95  This two-year window for neighboring
landowners to bring suit did not create an easement, thus not depriv-
ing the neighbors of any property rights.96

2. Barrera v. Hondo Creek Cattle Co.

In Barrera v. Hondo Creek Cattle Co.,97 the Texas Court of Ap-
peals addressed Texas’ right to farm statute after plaintiffs brought a
nuisance action against a cattle feedlot.98  The defendant cattle feed-
lot asserted the defense that the plaintiffs had failed to bring a nui-
sance claim during the one-year timeframe laid out in Texas’ right to
farm statute and the plaintiffs appealed.99

In its analysis, the Texas Court of Appeals addressed the plain-
tiffs’ arguments related to the applicability of the Texas right to farm
statute.100  The court found that the feedlot was protected under the
Texas right to farm statute and the plaintiffs’ nuisance action was
barred by the one-year limit.101

The plaintiffs also contended that the statute was unconstitu-
tional because it essentially takes property without just compensa-
tion.102  However, the Court of Appeals found that the plaintiffs had
not established all the elements of a taking and even if all the ele-
ments has been met, the statute would not be unconstitutional.103

The statute was not a taking because it was not an intentional act by a
government entity, nor did it take property for a public purpose.104

3. Lindsey v. DeGroot

In Lindsey v. DeGroot,105 the Indiana Court of Appeals addressed
whether the Indiana right to farm statute was constitutional after the

95. Id.
96. Id.
97. 132 S.W.3d 544 (Tex. Ct. App. 2004).
98. Barrera v. Hondo Creek Cattle Co., 132 S.W.3d 544, 546 (Tex. Ct. App. 2004).
99. Barrera, 132 S.W.3d at 547.

100. Id. at 548-49 (addressing the plaintiffs’ claims related to whether the feedlot
was an agricultural operation, whether the feedlot was legally operating one year prior
to the suit, and whether the operations of the feedlot substantially changed).

101. Id. at 550.
102. Id. at 549; see Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d

309, 314 (Iowa 1998).
103. Barrera, 132 S.W.3d at 549; see Domel v. City of Georgetown, 6 S.W.3d 349, 357

(Tex. Ct. App. 1999) (holding that a “taking” consists of: “(1) an intentional act of a
government entity; (2) accomplished for a public purpose; (3) that damages or takes
property from a private citizen”).

104. Barrera, 132 S.W.3d at 549.
105. 898 N.E.2d 1251 (Ind. Ct. App. 2009).
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plaintiffs argued that the statute is an unconstitutional taking.106

Similar to Bormann v. Board of Supervisors ex rel. Kossuth County,107

the plaintiffs contended that the right to farm statue creates an ease-
ment over the property and because of the easement, the plaintiffs’
property is being taken without just compensation.108

The Indiana Court of Appeals distinguished the Bormann case,
relying instead on the Idaho Supreme Court’s holding in Moon v.
North Idaho Farmers Ass’n.109  In Moon the Idaho Supreme Court de-
cided the Idaho right to farm act did not create an easement in favor of
farmers and was not an unconstitutional taking.110  The Indiana
Court of Appeals followed the holding in Moon and declined to find
that the Indiana right to farm statute created an easement.111

4. Hale v. State

In Hale v. State,112  plaintiffs are appealing a dismissal regarding
the plaintiffs’ argument that the Oregon right to farm statute deprives
them of a remedy.113  The Court of Appeals of Oregon addressed the
constitutionality of the Oregon right to farm statute (similar to the
Iowa statute), and found that the statute would only be unconstitu-
tional under very narrow circumstances.114  The court explained that
where the plaintiffs continue to have a means to bring a nuisance
claim against a farm, and the action does not settle, the right to farm
statute would be unconstitutional.115

106. Lindsey v. DeGroot, 898 N.E.2d 1251, 1257 (Ind. Ct. App. 2009).
107. 584 N.W.2d 309 (Iowa 1998).
108. Lindsey, 898 N.E.2d at 1257; see generally Bormann v. Bd. of Supervisors ex

rel. Kossuth Cty., 584 N.W.2d 309, 314 (Iowa 1998).
109. 96 P.3d 637 (Idaho 2004); Lindsey, 898 N.E.2d at 1258.
110. Moon v. N. Idaho Farmers Ass’n, 96 P.3d 637, 646 (Idaho 2004).
111. Lindsey, 898 N.E.2d at 1258 (citing Borman, 584 N.W.2d at 644-46; Barrera v.

Hondo Creek Cattle Co., 132 S.W.3d 544, 549 (Tex. Ct. App. 2004) (addressing the
Texas Court of Appeal’s holding in Barrera to distinguish the facts of the case from that
of Bormann)).

112. 314 P.3d 345 (Or. Ct. App. 2013).
113. Hale v. State, 314 P.3d 345, 346 (Or. Ct. App. 2013).  The plaintiffs in Hale are

property owners who grow organic crops, and whose neighbors use pesticides and other
chemicals on their own crops. Id.

114. Hale, 314 P.3d at 349; Compare IOWA CODE § 352.11 (2020) (providing that a
farming operation will not constitute a nuisance, no matter the timeframe), with OR.
REV. STAT. ANN. § 30.936 (West 2020) (providing that “[n]o farming . . . practice on lands
zoned for farm . . . use shall give rise to any private right of action or claim for relief
based on nuisance or trespass”).

115. Hale, 314 P.3d at 349-50.
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5. Labrayere v. Bohr Farms, L.L.C.

In Labrayere v. Bohr Farms, L.L.C.,116  neighboring landowners
filed a nuisance action against Bohr Farms, L.L.C. due to alleged
odors originating from Bohr Farms which led to loss of use and enjoy-
ment of the neighboring landowners’ property.117  The trial court en-
tered summary judgment for Bohr Farms and found that the Missouri
right to farm statute was constitutional and the neighboring landown-
ers appealed, arguing that the right to farm statute creates an uncon-
stitutional taking.118

Addressing the landowners’ arguments relating to whether the
statute constituted an unconstitutional taking, the Supreme Court of
Missouri addressed the Missouri Constitution’s Takings Clause and
found that the right to farm statute does not constitute a private tak-
ing.119  The court found that the right to farm statute did not create a
taking because: (1) the right to farm statute does not allow private
parties to create a nuisance; and (2) the statute promotes a public pur-
pose, which is promoting the agricultural economy.120

The court also addressed whether the right to farm statute cre-
ated an easement over the neighboring landowners’ property.121  The
Supreme Court of Missouri found this argument was not ripe for re-
view as the plaintiffs had not yet been subjected to a permanent nui-
sance by the farming operation.122

6. Himsel v. Himsel

In Himsel v. Himsel,123  the Court of Appeals of Indiana ad-
dressed an appeal by a neighboring landowner that their use and en-
joyment of their property was being disturbed by the odors and
emissions emanating from the nearby farming operation.124

The plaintiffs in their appeal addressed the issue of the constitu-
tionality of the Indiana right to farm statute, alleging that the statute
violates the Takings Clause found both in the Indiana Constitution

116. 458 S.W.3d 319 (Mo. 2015).
117. Labrayre v. Bohr Farms, L.L.C., 458 S.W.3d 319, 325 (Mo. 2015).
118. Labrayre, 458 S.W.3d at 325-26.
119. Id. at 327 (noting that a private taking requires: “(1) ‘property’ (2) that was

‘taken’ (3) for ‘private use’ (4) without Appellants’ consent”).
120. Id. at 328 (citing State ex rel. Jackson v. Dolan, 398 S.W.3d 472, 476 (Mo. 2013)

(en banc) (addressing the fact that while a farming operation may receive direct benefits
from the statute, it still can promote a public purpose)).

121. Id. at 329.
122. See id. (noting that the plaintiffs were arguing that the right to farm statute

created an easement, similar to what the Iowa Supreme Court held in Bormann v.
Board of Supervisors ex rel. Kossuth County, 584 N.W.2d 309 (Iowa 1998)).

123. 122 N.E.3d 935 (Ind. Ct. App. 2019).
124. Himsel v. Himsel, 122 N.E.3d 935, 942 (Ind. Ct. App. 2019).
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and the United States Constitution.125  Again, the plaintiffs here pro-
duced a similar argument that previous plaintiffs had made, which
contends that the right to farm statute creates an easement over land-
owners who are neighboring farming operations.126  The court found
that because the plaintiffs had not been deprived of all uses of their
property, in addition to the public benefits that the right to farm stat-
ute created, the statute did not create a physical invasion of the plain-
tiffs’ property.127  The court in its conclusion held the plaintiffs’ claim
that the Indiana right to farm statute is unconstitutional was ineffec-
tive, and the right to farm statute bars their nuisance action against
the farming operation.128

III. ANALYSIS

The Iowa right to farm statute has come before the Iowa Supreme
Court three times and each time the court has found the statute un-
constitutional.129  The Iowa Supreme Court has addressed Iowa’s
right to farm law and declared it unconstitutional; however, other
states who have seen challenges to their right to farm statutes have
not found their respective state statutes unconstitutional.130  This

125. Himsel, 122 N.E.3d at 946; U.S. CONST. amend. V.; IND. CONST. art. I, § 21.
126. Himsel, 122 N.E.3d at 946; see Bormann v. Bd. of Supervisors ex rel. Kossuth

Cty., 584 N.W.2d 309, 314 (Iowa 1998) (finding the Iowa right to farm statute created
an unconstitutional taking by creating an easement on the property).

127. Himsel, 122 N.E.3d at 945-46 (addressing two other constitutional challenges
by the plaintiffs which included a claim that the right to farm statute violated the Open
Courts Clause and the Privileges and Immunities Clause of the Indiana Constitution).

128. Id. at 950.
129. Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa

1998); Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004); Honomichl v. Valley
View Swine, L.L.C., 914 N.W.2d 223 (Iowa 2018).

130. See Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa
1998) (finding that the Iowa right to farm statute is unconstitutional as it creates an
easement on the property neighboring the farm operation and does not provide just
compensation); Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004) (finding that
the Iowa right to farm statute violated both the United States Constitution’s Takings
Clause and the Iowa Constitution’s Takings Clause as well as the Iowa Constitution’s
Inalienable Rights Clause); Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d 223
(Iowa 2018) (determining that a detailed analysis must be used to determine whether
the specific facts of the case provide relief for plaintiffs and still finding that the Iowa
right to farm statute unconstitutional), but see Overgaard v. Rock Cty. Bd. of Comm’rs,
No. CIVA.02-601(DWF/AJB), 2003 WL 21744235 (D. Minn. July 25, 2003) (distinguish-
ing Bormann and finding that the Minnesota right to farm statute is not the same as
the Iowa right to farm statute); Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App.
2009) (distinguishing Bormann and holding that the Indiana right to farm statute does
not constitute an unconstitutional taking); Barrera v. Hondo Creek Cattle Co., 132
S.W.3d 544, 546 (Tex. Ct. App. 2004) (determining the Texas right to farm statute was
constitutional, because it was not an intentional act by a government entity for a public
purpose); Labrayere v. Bohr Farms, L.L.C., 458 S.W.3d 319 (Mo. 2015) (finding that the
Missouri right to farm statute was constitutional and had a valid public purpose); Him-
sel v. Himsel, 122 N.E.3d 935 (Ind. Ct. App. 2019) (finding the Indiana right to farm
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Analysis will address why other states have not and should not follow
Iowa’s rulings regarding the constitutionality of right to farm laws.131

First, this Analysis will argue that the reason the Iowa Supreme
Court found the Iowa right to farm statute as unconstitutional is be-
cause of the Iowa statute’s broad application.132  This Analysis will
then address other states’ right to farm statutes and how the statutes
are not as broad as Iowa’s.133  Finally, this Analysis will argue that
because of Iowa’s broad right to farm statute, the Iowa Supreme
Court’s holdings should not be applied in determining the constitu-
tionality of other states’ right to farm statutes.134

A. THE IOWA SUPREME COURT’S HOLDINGS ARE LIMITED TO IOWA

Three times, the Iowa Supreme Court has addressed the Iowa
right to farm statute, and three times the Iowa Supreme Court has
found that it violates the United States Constitution and the Iowa
Constitution.135  In the court’s analysis in Bormann v. Board of Super-
visors ex rel. Kossuth County,136 Gacke v. Pork Xtra, L.C.C.,137 and
Honomichl v. Valley View Swine, L.L.C.,138 the Iowa Supreme Court
addressed whether the right to farm statute, as applied, was unconsti-
tutional.139  The court first addressed whether the statute in prohibit-
ing nuisance suits created an easement on neighboring properties,
thus creating a unconstitutional taking, because it did not provide for
just compensation.140  The court found that because the plaintiffs
were not able to proceed in nuisance litigation against their farming
neighbors, that the right to farm statute essentially formed an ease-
ment on their property.141

The court has addressed whether the right to farm statute created
an easement on neighboring property in each of these cases, and found
that each time the statute has created an easement, thus an unconsti-

statute constitutional as the statute had a valid public purpose and did not create a
physical invasion of the plaintiffs’ property).

131. See infra notes 135-80 and accompanying text.
132. See infra notes 135-53 and accompanying text.
133. See infra notes 154-62 and accompanying text.
134. See infra notes 163-80 and accompanying text.
135. Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa

1998); Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004); Honomichl v. Valley
View Swine, L.L.C., 914 N.W.2d 223 (Iowa 2018); U.S. CONST. amend. V; IOWA CONST.
art. I, § 18.

136. 584 N.W.2d 309 (Iowa 1998).
137. 684 N.W.2d 168 (Iowa 2004).
138. 914 N.W.2d 223 (Iowa 2018).
139. Bormann, 584 N.W.2d 309; Gacke, 684 N.W.2d 168; Honomichl, 914 N.W.2d

223.
140. Bormann, 584 N.W.2d at 315.
141. Id. at 321-22.
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tutional taking occurred.142  However, the Iowa Supreme Court only
found that the right to farm statute was unconstitutional as to the
Takings Clause for loss of value in the neighboring property.143  The
Iowa Supreme Court took their analysis a step further in Gacke and
found that the Iowa right to farm statute was unconstitutional under
the Inalienable Rights Clause of the Iowa Constitution, which pro-
vides rights to Iowa citizens for the enjoyment of their property.144

The court created a two-part test (“the Gacke test”), which determines
whether the right to farm statute is constitutional as applied to a spe-
cific plaintiff.145  The application of the Gacke test found the Iowa
right to farm statute unconstitutional as applied to the plaintiffs in
Gacke.146

The court in its most recent case regarding right to farm, sought
to address the issue of how to apply the Gacke test.147  In Honomichl,
the district court failed to apply the Gacke test, but found the right to
farm statute unconstitutional.148  While the court did not address the
plaintiffs’ facts in their analysis, they did make clear that district
courts must follow the Gacke test before making a ruling on whether
the right to farm statute is unconstitutional.149

In determining why the Iowa right to farm statute was unconsti-
tutional, the Iowa Supreme Court dissected the statute, to determine
whether or not the wording of the statute created an easement on
neighboring property.150  The Iowa statute is unlike many other right
to farm statutes; the Iowa statute allows for protection of farming op-
erations from nuisance suits, no matter the day the operation started,
nor if such operations had expanded.151  For neighboring property
owners in Iowa, this means they are unable to file nuisance actions
against the farming operations.152  Unlike other states, neighboring
property owners in Iowa have no opportunity or timeframe to bring a
nuisance claim against the farmers.153

142. See generally id.; Gacke, 684 N.W.2d 168; Honomichl, 914 N.W.2d 223.
143. Bormann, 584 N.W.2d 309; Gacke, 684 N.W.2d 168; Honomichl, 914 N.W.2d

223.
144. Gacke, 684 N.W.2d at 179; IOWA CONST. art. I, § 1.
145. Gacke, 684 N.W.2d at 177-78.
146. Id.
147. Honomichl, 914 N.W.2d at 234.
148. Id.
149. Id.
150. Bormann, 584 N.W.2d 309; Gacke, 684 N.W.2d 168; Honomichl, 914 N.W.2d

223.
151. IOWA CODE § 352.11 (2020) (noting that “a farm or farm operation located in an

agricultural area shall not be found to be a nuisance regardless of the established date
of operation or expansion of the agricultural activities of the farm or farm operations”).

152. Id.
153. Id.
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B. INDIANA, MINNESOTA, TEXAS, AND MISSOURI’S RIGHT TO FARM

STATUTES: ALLOWS FOR (SOME) NUISANCE

The Iowa right to farm statute, essentially does not allow plain-
tiffs to bring a nuisance action against a farming operation.154  How-
ever, this is uncommon as to most other right to farm statutes.155

Most right to farm statutes across the United States allow for plain-
tiffs to bring a nuisance suit against newly created farming operations
or farming operations that have expanded.156  While the statutes do
not allow for plaintiffs to bring suits if they have come to the nuisance,
it does allow plaintiffs who live near farming operations to be able to
bring a nuisance claim against that operation.157  These statutes do
not give unlimited protection for neighboring property owners, but
aim to provide some relief for property owners who are unable to fully
enjoy their property because of a neighboring farming operation.158

Most right to farm statutes provide that farming operations after
a period of one or two years are protected from nuisance suits.159

154. IOWA CODE § 352.11 (2020) (stating that farming operations will not constitute
a nuisance regardless of when the operation began).

155. See generally IND. CODE ANN. § 32-30-6-9(d) (West 2020) (providing a one year
timeframe for landowners to sue a neighboring farm operation); MINN. STAT. ANN.
§ 561.19(2)(a) (West 2020) (allowing landowners to sue a neighboring farming operation
within two years); TEX. AGRIC. CODE ANN. § 251.004(a) (West 2019) (providing one year
for landowners to sue a neighboring farm); (MO. ANN. STAT. § 537.295 (West 2020) (not-
ing that a neighbor may sue a neighboring farm operation within one year of the farm
beginning operations or expanding).

156. Compare IND. CODE Ann. § 32-30-6-9(d) (stating an agricultural operation
“does not become a nuisance . . . [if it has] been in operation continuously on the locality
for more than one (1) year” so long as certain conditions have been met) (emphasis ad-
ded), with MINN. STAT. ANN. § 561.19(2)(a) (providing “[a]n agricultural operation is not
and shall not become a private or public nuisance after two years from its established
date of operation”) (emphasis added), and TEX. AGRIC. CODE ANN. § 251.004(a) (provid-
ing “[n]o nuisance action may be brought against an agricultural operation that has
lawfully been in operation for one year or more prior to the date on which the action is
brought”) (emphasis added), and MO. ANN. STAT. § 537.295 (stating “[n]o agricultural
operation . . . shall be deemed to be a nuisance . . . after the facility has been in opera-
tion for more than one year, when the facility was not a nuisance at the time the opera-
tion began”) (emphasis added).

157. See generally IND. CODE ANN. § 32-30-6-9(d) (providing a one-year timeframe
for landowners to sue a neighboring farm operation); MINN. STAT. ANN. § 561.19(2)(a)
(allowing landowners to sue a neighboring farming operation within two years); TEX.
AGRIC. CODE ANN. § 251.004(a) (providing one year for landowners to sue a neighboring
farm); MO. ANN. STAT. § 537.295 (noting that a neighbor may sue a neighboring farm
operation within one year of the farm beginning operations or expanding operations).

158. See generally IND. CODE ANN. § 32-30-6-9(d) (providing a one-year timeframe);
MINN. STAT. ANN. § 561.19(2)(a) (allowing a two-year timeframe); TEX. AGRIC. CODE

ANN. § 251.004(a) (providing a one-year timeframe); MO. ANN. STAT. § 537.295 (noting
that a neighbor can bring suit if the farming operation has not been operating for more
than one year).

159. Compare IND. CODE ANN. § 32-30-6-9(d) (noting a one-year statute of limita-
tions for nuisance actions), with MINN. STAT. ANN. § 561.19(2)(a) (noting a two-year
period of time to bring a nuisance suit), and TEX. AGRIC. CODE ANN. § 251.004(a) (pro-



2020] IOWA AND RIGHT TO FARM 639

Plaintiffs are free to bring nuisance suits during this time if the farm-
ing operation had just started operating, or if the operation had ex-
panded in some capacity.160  While the statutes do allow relief for
plaintiffs, plaintiffs must be aware of the strict timelines that these
statutes impose.161  The Iowa right to farm statute did not provide
these same remedies as most other statutes, and instead provided no
cure for property owners who live near farming operations.162

C. WHY STATES HAVE NOT FOUND RIGHT TO FARM STATUTES AS

UNCONSTITUTIONAL (AND WHY OTHER STATES SHOULD FOLLOW)

While Iowa courts have found Iowa’s right to farm statute uncon-
stitutional, the Iowa Supreme Court’s holdings should not be applied
to other states’ analysis regarding the states’ respective right to farm
statutes.163  Because of the broad application and protections for
farming operations that the Iowa right to farm statute provides, the
Iowa Supreme Court’s analysis for finding that the Iowa right to farm
statute is unconstitutional should not be used when determining the
constitutionality of other right to farm statutes.164  Most states’ right
to farm statutes allow for plaintiffs to bring nuisance actions during a
certain timeframe; whereas in Iowa, plaintiffs have a total bar from
bringing any claim of nuisance against a farming operation.165

viding a one-year statute of limitations for nuisance suits), and MO. ANN. STAT.
§ 537.295 (noting a one-year period of time for a plaintiff to bring a nuisance action).

160. See generally IND. CODE ANN. § 32-30-6-9(d) (providing a one-year timeframe);
MINN. STAT. ANN. § 561.19(2)(a) (allowing a two-year timeframe); TEX. AGRIC. CODE

ANN. § 251.004(a) (providing a one-year timeframe); MO. ANN. STAT. § 537.295 (noting
that a neighbor can bring suit if the farming operation has not been operating for more
than one year).

161. IND. CODE ANN. § 32-30-6-9(d); MINN. STAT. ANN. § 561.19(2)(a); TEX. AGRIC.
CODE ANN. § 251.004(a); MO. ANN. STAT. § 537.295.

162. See generally IOWA CODE § 352.11 (noting that a “farm operation located in an
agricultural area shall not be found to be a nuisance regardless of the established date of
operation or expansion of the agricultural activities”) (emphasis added).

163. See generally Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d
309 (Iowa 1998) (holding the Iowa right to farm statute unconstitutional); Gacke v. Pork
Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004) (finding the Iowa right to farm statute uncon-
stitutional); Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d 223 (Iowa 2018) (find-
ing the revised right to farm statute still unconstitutional).

164. See generally Overgaard v. Rock Cty. Bd. of Comm’rs, No. CIVA.02-601(DWF/
AJB), 2003 WL 21744235 (D. Minn. July 25, 2003) (distinguishing Bormann and finding
the Minnesota right to farm statute is not the same as the Iowa right to farm statute);
Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App. 2009) (distinguishing Bormann and
holding that the Indiana right to farm statute does not constitute an unconstitutional
taking).

165. Compare IOWA CODE § 352.11 (providing that a farming operation will not con-
stitute a nuisance, no matter the timeframe), with IND. CODE ANN. § 32-30-6-9(d) (not-
ing a one-year statute of limitations for nuisance actions), and MINN. STAT. ANN.
§ 561.19(2)(a) (noting a two-year period of time to bring a nuisance suit), and TEX.
AGRIC. CODE ANN. § 251.004(a) (providing a one-year statute of limitations for nuisance
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In other states, plaintiffs often argue that their situation is simi-
lar to that in Bormann v. Board of Supervisors ex rel. Kossuth
County,166 when they want to determine the constitutionality of such
state’s right to farm statute.167  In Overgaard v. Rock County Board of
Commissioners,168 the court distinguished the holding of Bormann,
and found that because the Minnesota right to farm statute created a
window before farmers were granted immunity from nuisance suits,
that the statute did not create an easement.169  In Lindsey v. De-
Groot,170 the plaintiffs argued that the Indiana right to farm statute
created an easement as well.171  The Indiana Court of Appeals also
distinguished the plaintiffs’ case from that in Bormann and held that
the Indiana right to farm statute did not create an easement on the
plaintiffs’ property.172  In Himsel v. Himsel,173 the Indiana Court of
Appeals again addressed the constitutionality of the Indiana right to
farm statute, and again declined to hold that the right to farm statute
created an easement on the plaintiffs’ property.174

While some courts have specifically addressed Bormann in an
analysis of state right to farm statute cases, most other state courts
have also found the state’s respective right to farm statute does not
create an unconstitutional taking.175

In Hale v. State,176 the Court of Appeals of Oregon addressed the
state’s right to farm statute and held that the statute was constitu-
tional.177  However, when looking at Oregon’s right to farm statute,
its application is similar to that seen in Iowa where the statute does
not give any timeframe for bringing a nuisance action.178  The Oregon
statute creates an immediate protection to farmers from nuisance
suits, and can have the possibility of becoming unconstitutional if an

suits), and MO. ANN. STAT. § 537.295 (noting a one-year period of time for a plaintiff to
bring a nuisance action).

166. 584 N.W.2d 309 (Iowa 1998).
167. Overgaard v. Rock Cty. Bd. of Comm’rs, No. CIVA.02-601(DWF/AJB), 2003 WL

21744235 (D. Minn. July 25, 2003); Barrera v. Hondo Creek Cattle Co., 132 S.W.3d 544
(Tex. Ct. App. 2004); Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App. 2009); Hale v.
State, 314 P.3d 345 (Or. Ct. App. 2013); Labrayere v. Bohr Farms, L.L.C., 458 S.W.3d
319 (Mo. 2015); Himsel v. Himsel, 122 N.E.3d 935 (Ind. Ct. App. 2019).

168. No. CIVA.02-601(DWF/AJB), 2003 WL 21744235 (D. Minn. July 25, 2003).
169. Overgaard, 2003 WL 21744235, at *7.
170. 898 N.E.2d 1251 (Ind. Ct. App. 2009).
171. Lindsey, 898 N.E.2d at 1258.
172. Id.
173. 122 N.E.3d 935 (Ind. Ct. App. 2019).
174. Himsel, 122 N.E.3d at 950.
175. Overgaard, 2003 WL 21744235; Lindsey, 898 N.E.2d 1251.
176. 314 P.3d 345 (Or. Ct. App. 2013).
177. Hale, 314 P.3d at 349.
178. Id.
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Oregon court would follow the holding in Bormann.179  While most
statutes provide a timeframe of one-to-two years for a plaintiff to
bring a nuisance action, the states whose right to farm statutes do not
provide any timeframe could be at risk for the statute being declared
unconstitutional.180

IV. CONCLUSION

The Iowa Supreme Court has found that Iowa’s right to farm stat-
ute is unconstitutional; this does not mean that other states should be
worried that the state’s respective right to farm statutes are unconsti-
tutional.  The broad application of the Iowa right to farm statute,
which allows for farmers and farming operations to have immediate
immunity from nuisance suits is not found in most states’ right to
farm statutes.  State courts addressing right to farm statutes in the
court’s respective state, have found that such right to farm statutes do
not create an easement, because plaintiffs are able to bring a nuisance
claim against a farming operation within a certain timeframe.

The Iowa Supreme Court was correct in holding that the Iowa
right to farm statute is unconstitutional.  The fact that plaintiffs are
not afforded relief for nuisance actions, effectively creates an ease-
ment on their property because it limits the use and enjoyment of
their property.  The plaintiffs are never able to successfully bring a
suit for nuisance actions; whereas in other states, plaintiffs are given
some time to bring a nuisance action when the farming operation has
just been created or an existing farming operation has changed
conditions.

By analyzing the Iowa Supreme Court’s holdings and the holdings
of other state courts, this Note concludes that the analysis of the Iowa
Supreme Court should not be applicable in an analysis of other states’
right to farm statutes, because of the complete bar to neighboring
landowners in the Iowa statute.  When addressing a right to farm
statute, the analysis provided by the Iowa Supreme Court is adequate
when a right to farm statute provides a complete bar to suit.  How-

179. Id.
180. Compare IOWA CODE § 352.11 (2020) (providing that a farming operation will

not constitute a nuisance, no matter the timeframe), with OR. REV. STAT. ANN. § 30.936
(West 2020) (providing that “[n]o farming . . . practice on lands zoned for farm . . . use
shall give rise to any private right of action or claim for relief based on nuisance or
trespass”), and IND. CODE ANN. § 32-30-6-9(d) (West 2020) (noting a one-year statute of
limitations for nuisance actions), and MINN. STAT. ANN. § 561.19(2)(a) (West 2020) (not-
ing a two-year period of time to bring a nuisance suit), and TEX. AGRIC. CODE ANN.
§ 251.004(a) (West 2019) (providing a one-year statute of limitations for nuisance suits),
and MO. ANN. STAT. § 537.295 (West 2020) (noting a one-year period of time for a plain-
tiff to bring a nuisance action).
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ever, a right to farm statute should not be held unconstitutional when
there is a specified timeframe for a plaintiff to bring suit against a
neighboring landowner.

-Beau R. Morgan ’21


