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DONORS: GIVE—OK; GET—NOT

AMITAI ETZIONI†

This Article takes for granted that the great amount of campaign
contributions donated to individuals who are seeking election or re-
election to Congress has reached a level that seriously undermines the
democratic system.  Many suggestions have been made on ways to
limit the contributions donors can give.  This Article, taking into ac-
count that the United States Supreme Court holds these limitations
tend to offend the freedom of speech (roughly summed up in the
phrase “money is speech”), asks whether one could limit what the do-
nors can get for their contributions.  The “money is speech” concept
derived from the Supreme Court’s ruling in Buckley v. Valeo,1 which
struck down independent expenditure limits as a violation of the First
Amendment.2  However, it was never stated quite that explicitly.  The
Court reasoned that “[t]he expenditure limitations . . . represent sub-
stantial rather than merely theoretical restraints on the quantity and
diversity of political speech.”3

Many donors would no longer be motivated to make campaign
contributions if they were unable to gain substantial material benefits
not granted to others with the same attributes.  In effect, this Article
suggests that if and when contributors get benefits in exchange for
their contributions, they violated the law by giving a bribe.  The issues
that arise in proving there was a quid pro quo, as the law requires, are
discussed below.

At the same time, those who make contributions because they
support the normative, philosophical, or ideological positions of the
elected officials, or seek to promote the common good—and hence do
not seek nor gain any substantial material benefits for themselves in
return—would continue to be free to make contributions.

This Article first briefly outlines the main position.  (section I).
This Article next examines various secondary considerations raised by
the main position.  (section II).  It then briefly reviews major reforms
suggested on limiting giving and the main reasons the Court declared
them unconstitutional.  (section III).  The following section indicates
why disclosure and other forms of transparency are woefully insuffi-
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1. 424 U.S. 1 (1976).
2. Buckley v. Valeo, 424 U.S. 1, 143 (1976).
3. Buckley, 424 U.S. at 19.
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cient.  (section IV).  This Article closes with a discussion of the current
legal definition of quid pro quo and how it must be modified in order to
implement the reform here outlined.  (section V).  This Article only
deals with members of Congress and the campaign contributions they
receive.

I. DISCRIMINATORY BENEFITS

To curb the corrupting effects of campaign contributions, either
Congress should enact a law or the courts should interpret existing
law to treat as a bribe those campaign contributions in which substan-
tial material benefits are granted to the contributors but not to others
under comparable circumstances.  Congress should enact a law simi-
lar to 18 U.S.C. § 201,4 providing that, anyone who “directly or indi-
rectly gives, offers or promises anything of value to any” member of
Congress or a person seeking to be elected as a member of Congress
“for or because of any official act performed or to be performed” by
such person, who in return modifies congressional acts to provide a
special substantial benefit to the contributor himself/herself or a cor-
poration, will be charged with having offered a bribe.5

The penalty for such a violation of the law ought to be the same as
for bribes offered to public officials in the other two branches of
government.

The benefits under discussion may include appropriation of public
funds;6 tax reductions;7 granting credit at favorable terms;8 exclusive
rights to provide a service or product;9 according exclusive access to
valuable resources;10 or otherwise ensuring substantial material ben-
efit to some while not making these same benefits available to others
with the same attributes.

The qualification, “substantial,” in regards to campaign contribu-
tions serves to prevent overly zealous prosecutors from going after
people receiving minor benefits to avoid criminalizing contributions
made in exchange for supportive speech.  Take, for example, members
of Congress seeking to prove their hometown credentials, express
pride, or unite their constituencies by praising the performance of lo-

4. 18 U.S.C. § 201 (2018).
5. See generally 18 U.S.C. § 201(c)(1)(A) (2018).
6. For example, when Congress votes that public funds will be granted to a partic-

ular person or corporation, e.g., only available to farmers in Iowa.
7. For example, creating a tax break that is only applicable for pharmaceutical

representatives.
8. For example, enabling the receipt of credit without standard credit checks.
9. For example, approving contracts for military equipment without competitive

bidding.
10. For example, providing rights to build on federal land.
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cal sports teams.  However, if the supportive speech leads to consider-
able material gains—for instance, the elected official praises a product
of the contributor—within a defined period before or after the dona-
tion was made, and the speech results in substantial sales increases,
it would be considered a bribe.11

All benefits12 should be banned preceding or following contribu-
tions for two years for members of the House and three years for mem-
bers of the Senate.  One may wonder how members of Congress are to
know whether they will be rewarded with contributions upon granting
a benefit to a given person or corporation; they may well not.  Never-
theless, these limits are necessary to prevent contributors from prom-
ising elected officials contributions after enactment of special favors.
The onus is on the contributor, not on the member of Congress.

Some contributors argue that they give because they share the
philosophical positions of the candidates.  However, this defense
should not stand if contributors do not donate to other political candi-
dates with similar views, but only to those who reciprocate with spe-
cial benefits.  This argument is particularly indefensible when
benefits follow contributions to elected officials with opposing philoso-
phies; this nonpartisan opportunism is not uncommon.  As Donald
Trump revealed: “I give to everybody.  When they call, I give.  And you
know what, when I need something from them two years later, three
years later, I call them.  They are there for me.”13

To further illustrate, the drug industry provided Senator Orrin
Hatch and Representatives Marsha Blackburn and Tom Marino with
$177,000, $120,000, and almost $100,000 respectively, between 2013
and June 2017, as they shepherded the misleadingly named Ensuring
Patient Access and Effective Drug Enforcement Act of 2016
(“EPAEDEA” or “the Act”)14 into law.15  Collectively, the Act’s twenty-

11. See United States v. Sun-Diamond Growers of Cal., 526 U.S. 398, 406-07 (1999)
(maintaining that an overly broad interpretation of the federal bribery and gratuities
statute “would criminalize, for example, token gifts to the President based on his official
position and not linked to any identifiable act—such as the replica jerseys given by
championship sports teams each year during ceremonial White House visits”).  This ex-
ample deals with neither Congress members nor campaign contributions, yet nonethe-
less gives one an idea of something insubstantial, as well as illustrates the Court’s
concern about laws that could be construed to criminalize something trivial.

12. From here on, the term “benefits” is used to refer to substantial material
benefits.

13. Jill Ornitz & Ryan Struyk, Donald Trump’s Surprisingly Honest Lessons About
Big Money in Politics, ABC NEWS (Aug. 11, 2015, 2:09 PM), http://abcnews.go.com/Poli
tics/donald-trumps-surprisingly-honest-lessons-big-money-politics/story?id=32993736.

14. Pub. L. No. 114-145, 130 Stat. 354 (codified as amended in scattered sections of
21 U.S.C. (2016)).

15. Ensuring Patient Access and Effective Drug Enforcement Act of 2016, Pub. L.
No. 114-145, 130 Stat. 354 (codified as amended in scattered sections of 21 U.S.C.
(2016)); Scott Higham & Lenny Bernstein, The Drug Industry’s Triumph Over the DEA,
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three sponsors and co-sponsors received no less than $1.5 million in
drug industry donations.16  An investigative report explained that
once the Act passed, it changed long-standing Drug Enforcement Ad-
ministration (“DEA”) practices.17  Prior to the Act, “the DEA could
freeze drug shipments that posed an ‘imminent danger’ to the commu-
nity, giving the agency broad authority.  Now, the DEA must demon-
strate that a company’s actions represent ‘a substantial likelihood of
an immediate threat,’ a much higher bar.”18  After being worn down
by years of trying to put a stop to this legislation and undergoing in-
ternal personnel changes, the DEA backed down.19  The investigative
report found that many lawmakers outside the group of sponsors and
co-sponsors did not realize that the law would hamstring the DEA’s
efforts.20  As a result, Congress passed the law with parliamentary
unanimous consent procedures and President Barack Obama signed it
into law in April of 2016, in the midst of the opioid epidemic.  Two of
the leading proponents of the new law, Rep. Tom Marino and then-
Rep. Marsha Blackburn, hailed from districts that were suffering from
the opioid crisis.  If they were truly committed to their constituents’
interests, it seems unlikely that they would be eager to champion leg-
islation that prevents the DEA from carrying out its duties, allowing
the drug industry to continue to push opioids to communities that are
under siege from this epidemic.21

How is one to determine that the benefits granted by elected offi-
cials, which followed or preceded contributions within the defined pe-
riod, are preferential to the contributor?  Part of the answer is found
in the defining attributes of an elected official’s actions, such as the
particulars of the legislation they shepherd.  If the specifics of the offi-
cial’s act, such as the language of the legislation, is not impartial to
the relevant constituency receiving the benefits (say, targeting all se-
nior citizens, truckers, or importers), but focuses only on the group
related to the contributor (say only importers in a particular industry
affiliated with the donor), a bribe may be suspected.

Sometimes congressional members define various benefits in
seemingly impartial terms, but, on closer examination, there are few
who actually qualify for the benefits, i.e., the language of the law ap-
pears neutral while, in reality, it precisely targets only contributors

WASH. POST (Oct. 15, 2017), https://www.washingtonpost.com/graphics/2017/investiga
tions/dea-drug-industry-congress/.

16. Higham & Bernstein, supra note 15.
17. Id.
18. Id.
19. See id. (noting the retirement of prominent DEA employees simultaneous with

the Act’s advancement).
20. Id.
21. Id.
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for benefits.  For example, a law providing funds for an event to take
place in any city with a population of at least eight million people does
not explicitly single out a particular city; however, only New York City
met this criterion in 2016.22  The test lies in determining the rele-
vance of the particulars of the legislation.  In the example, if a less
populous city could not accommodate the event, then no bribe may be
suspected.  Alternatively, if a less populous city would be able to hold
the event, the population requirement in the allocation of funds is
questionable.  One may argue that sorting out various particularities
of legislation and other official actions to determine whether specific
benefits are related to specific contributions in partial terms is a
messy and subjective task.  However, there is considerable evidence
from other areas of law to determine when particular attributes are
justified and when they are merely rationalizations for special
treatment.

One can further illuminate the difference between the distribu-
tion of legitimate and illegitimate benefits by returning to the
EPAEDEA discussed earlier.  In this case, one salient question about
the legitimate distribution of benefits is: does the EPAEDEA treat
drug companies engaging in illegal actions differently than other laws
treat other lawbreakers?  The answer is yes.  The law (1) permits com-
panies to create “corrective action plans” that explain how they will
improve their conduct and (2) mandates that the DEA take these doc-
uments into account prior to imposing sanctions.23  A law review arti-
cle written by John J. Mulrooney II, DEA Chief Administrative Law
Judge, and Katherine E. Legel compares how violators of the
EPAEDEA are treated to how other lawbreakers are treated.24  It
points out that:

the EPAEDEA is akin to a state legislature mandating that
law enforcement authorities allow shoplifting suspects
caught in the act to outline how they intend to replace pur-
loined items on store shelves; allow intoxicated drivers to pull
to the side of the road and park their previously swerving ve-
hicles; or perhaps allow bank robbers to round up and return
ink-stained money and agree not to rob any more banks – all
before any of those wrongdoers actually admit fault and with-

22. See U.S. CENSUS BUREAU, The 15 Most Populous Cities: July 1, 2016, https://
www.census.gov/content/dam/Census/newsroom/releases/2017/cb17-81-table3-most-
populous.pdf (last visited Apr. 2, 2020).

23. Higham & Bernstein, supra note 15.
24. John J. Mulrooney II & Katherine E. Legel, Current Navigation Points in Drug

Diversion Law: Hidden Rocks in Shallow, Murky, Drug-Infested Waters, 101 MARQ. L.
REV. 333 (2017).
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out any consequence that might deter such behavior in the
future.25

The new law guarantees that drug companies engaging in illegal acts
are treated in a much more forgiving manner than other wrongdoers.
Thus, it provides an illegitimate benefit to drug companies.

In addition to the previous example, based on an enacted law,
many hypothetical examples exist.  For instance, if the Human Rights
Campaign made contributions to politicians who fight for the rights of
its members, it would be in violation of the suggested law.  However, if
the Human Rights Campaign contributed to politicians who support
these rights for all LGBTQ individuals as opposed to solely the mem-
bers of the Human Rights Campaign, it would not be a violation—
even if the Human Rights Campaign members seek special protec-
tions not afforded to people who are not part of the LGBTQ commu-
nity, because this discretion is based on a relevant attribute.  Scholars
tend to consider it a flaw if a definition is not airtight.  However, in
law there are always fuzzy cases.  This does not mean that laws need
to be abandoned; borderline cases can be decided by juries.

Note that the suggested approach expands the definition of quid
pro quo.  It does not require proof of an explicit agreement between
the giver (the contributor) and the provider of special benefits (the
member of Congress whose campaign received the contribution), i.e.,
between the “Give and the Get.”  There are many situations where the
connection between the donations and the allotment of benefits is ob-
vious, so that any reasonable person would see that corruption was
taking place.  A criterion often used by the courts, a “reasonable per-
son” is defined as “a hypothetical person in society who exercises aver-
age care, skill, and judgment.”26

This Article’s focus is on the prosecution of contributors, leaving
the fate of congressional members who received illegal contributions
to Congress itself.  However, it should be noted that there is a need for
improvement in congressional oversight of its members.  In May 2012,
Eric Semler asked his congressman, Rep. Tim Bishop, for help secur-
ing the required permits to put on a fireworks show to celebrate his
son’s bar mitzvah.  Rep. Bishop successfully lobbied several govern-
ment agencies for approval.  However, Rep. Bishop also had an inter-
mediary solicit a campaign contribution from Semler while he was in
the midst of acting on his constituent’s behalf.27  Notably, Rep. Bishop

25. Id. at 340.
26. Reasonable person, WEST’S ENCYCLOPEDIA OF AMERICAN LAW (2d ed.2008).
27. John Bresnahan, Bishop’s Bar Mitzvah Episode May Spell Trouble, POLITICO

(Aug. 15, 2012, 4:27 AM), https://www.politico.com/story/2012/08/bishops-bar-mitzvah-
episode-could-spell-trouble-079722?o=1; Beth Young, Opinion: The Skinny on the Tim
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was facing a difficult reelection campaign.28  The House Ethics Man-
ual (“Manual”) notes that there are statutory prohibitions on certain
gifts, one of which is to “[n]ever accept a gift that is linked to any offi-
cial action you have taken, or that you are being asked to take.”29  The
Manual explains that accepting such a gift could violate criminal
law.30  After this exchange came to light, it prompted an investigation
and 177 page report by the Office of Congressional Ethics, which led to
a House Ethics Committee review, and a Justice Department investi-
gation.31  Ultimately, the Justice Department decided not to file
charges and closed its investigation.32  As of September 2014, the
House Ethics Committee was still reviewing the situation, but it may
have become a moot point that November, as Rep. Bishop lost his seat
in the 2014 election.33

The reforms proposed in this Article require proof of payment by a
party and the subsequent receipt of a benefit.  When it is necessary to
prove intent, this can be done in a variety of ways, whether through
leaked emails, disaffected staff, or whistleblowers.

II. BACKGROUND

A. “JUST ACCESS?”

The United States Supreme Court reinforced the claim that con-
tributors are merely buying access, rather than gaining concrete bene-
fits, in Citizens United v. Federal Election Commission,34 determining
that “[i]ngratiation and access . . . are not corruption.”35  However,
access by itself is a very valuable benefit.  Members of Congress work
under very strict time constraints.  Many, especially members of the
House of Representatives, spend a significant amount of time each
week soliciting funds.36  According to Rep. Rick Nolan, new members

Bishop Ethics Probe, E. END BEACON (Sept. 13, 2013), https://www.eastendbeacon.com/
the-skinny-on-the-tim-bishop-ethics-probe/.

28. Bresnahan, supra note 27; Young, supra note 27.
29. COMM. ON STANDARDS OF OFFICIAL CONDUCT, 110th CONG., HOUSE ETHICS MAN-

UAL 25 (Comm. Print 2008).
30. Id.
31. Young, supra note 27; Tom Brune, Lawyer: Justice Dept. Probe of Bishop Closes

with No Charges; Ethics Probe Still Open, NEWSDAY (Sept. 10, 2014, 10:30 PM), https://
www.newsday.com/long-island/suffolk/lawyer-justice-dept-probe-of-bishop-closes-with-
no-charges-1.9280265.

32. Brune, supra note 31.
33. Id.
34. 558 U.S. 310 (2010).
35. Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 360 (2010).
36. Cyra Master, ‘60 Minutes’: Fundraising Demands Turning Lawmakers into

Telemarketers, THE HILL (Apr. 24, 2016, 8:53 PM), http://thehill.com/blogs/blog-briefing-
room/news/277462-60-minutes-fundraising-demands-turning-lawmakers-into.
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were told to fundraise for thirty hours each week in 2016.37  Newly
elected House Democrats were advised to spend at least twenty hours
per week fundraising in 2013.38  Furthermore, lawmakers vote hun-
dreds of times a year.  For example, there were 705 roll call votes in
the House and 339 in the Senate during the first session of the 114th
Congress.39  Members of Congress are also expected to attend staff
briefings on the content of bills, as well as various committee and cau-
cus meetings.  They also need to visit their constituents and travel
back and forth between their home and Washington, D.C.; and, of
course, they have personal needs, ranging from family matters to
friendships and hobbies.  For a person representing a special interest,
gaining even fifteen minutes of a Congress member’s time is a valua-
ble benefit simply due to scarcity.  Congress members have limited
time to give and any time granted to one lobbyist cannot be granted to
others, who might have opposing views.  Moreover, for many lobbyists
of special interests, merely demonstrating privileged access to politi-
cal power allows them to be rewarded by the special interest they
represent.

Additionally, in many situations contributions lead to, or are fol-
lowed by, very concrete benefits well beyond access.  Rep. Anna Eshoo
and Rep. Joe Barton worked together to introduce a bill in 2009 that
implements extended exclusivity periods for biologic pharmaceuticals.
Although many other congressional Democrats and President Barack
Obama disagreed with its contents, their bill got bundled into the Af-
fordable Care Act and was enacted.40  As a result, the companies that
make biologic pharmaceuticals will not face competition from generic
versions of their products for twelve years.  This exclusivity period is
more than twice the five-year exclusivity period that is in place for
standard chemical drugs.41  Between 1998 and the introduction of this
bill, Rep. Eshoo had received consistent, ever-growing support from

37. Id.
38. Tracy Jan, For Freshman in Congress, Focus Is on Raising Money, BOS. GLOBE

(May 12, 2013, 12:00 AM), https://www.bostonglobe.com/news/politics/2013/05/11/fresh
man-lawmakers-are-introduced-permanent-hunt-for-campaign-money/YQMMMoqCN
xGKh2h0tOIF9H/story.html.

39. U.S. House of Representatives Roll Call Votes: 114th Congress – 1st Session
(2015), CLERK OF THE HOUSE, http://clerk.house.gov/evs/2015/index.asp (last visited Apr.
2, 2020); Roll Call Votes 114th Congress – 1st Session (2015), UNITED STATES SENATE,
https://www.senate.gov/legislative/LIS/roll_call_lists/vote_menu_114_1.htm (last vis-
ited Apr. 2, 2020).

40. Donald Shaw, New Health Subcommittee Chair Has Taken More Pharmaceuti-
cal Money Than Any Other Rep, SLUDGE (Jan. 25, 2019, 11:03 AM), https://readsludge.
com/2019/01/25/new-health-subcommittee-chair-has-taken-more-pharmaceutical-
money-than-any-other-rep/.

41. Shaw, supra note 39; Compare 42 U.S.C. § 262(k)(7)(A) (2018), with 21 C.F.R.
§ 314.108(b)(2) (2019).
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political action committees and individuals associated with the phar-
maceutical and health products industry, including $178,198 for her
2008 reelection campaign.42  In that time span, the industry always
ranked as one of the top three donor industries for her campaigns.
Similarly, Rep. Barton received $166,150 from industry-affiliated indi-
viduals and political action committees for his 2008 reelection.  Addi-
tionally, between 1998 and 2008, the industry was always ranked as
one of the top five donor industries for Rep. Barton’s campaigns.43

Both Rep. Eshoo and Rep. Barton appear on a list of the top twenty
recipients of contributions from the pharmaceuticals and health prod-
ucts industry for 2008.44

The fact that campaign contributions flow much more to commit-
tees that can distribute  benefits, especially appropriations commit-
tees, and much less to committees unable to do so (e.g., foreign policy),
and much more to chairs rather than their members, demonstrates
indirect evidence of the connection between “Give and Get.”

B. OUTSIDERS’ DONATIONS

Particularly suspect are benefits granted to contributors, whether
individuals or groups, outside congressional members’ districts.  This
is far from a rare phenomenon.  According to Anne Baker, an assistant
professor of political science at Santa Clara University, between 2006
and 2012, “[t]he average member of the House received just 11 percent
of all campaign funds from donors inside the district.”45 McCutcheon
v. Federal Election Commission,46 highlights non-constituent contri-
butions.47  After donating to sixteen federal candidates, Shaun Mc-
Cutcheon was unable to contribute to others and unable to support
various political committees due to aggregate limits.48  McCutcheon, a
resident of Alabama, had contributed to congressional candidates

42. See Rep. Anna Eshoo – California District 14, CTR. FOR RESPONSIVE POLITICS,
https://www.opensecrets.org/members-of-congress/industries?cid=N00007335&cycle=
1998&type=I (last visited Apr. 2, 2020) (comparing campaign contributions from 1998 to
2008).

43. See Rep. Joe Barton – Texas District 06, CTR. FOR RESPONSIVE POLITICS, https://
www.opensecrets.org/members-of-congress/industries?cid=N00005656&cycle=1998
&type=I (last visited Apr. 2, 2020) (comparing campaign contributions from 1998 to
2008).

44. Pharmaceutical/Health Products: Top Recipients, CTR. FOR RESPONSIVE POLIT-

ICS, https://www.opensecrets.org/industries/recips.php?cycle=2008&ind=H04 (last vis-
ited Apr. 2, 2020).

45. Anne Baker, The More Outside Money Politicians Take, the Less Well They Re-
present Their Constituents, WASH. POST (Aug. 17, 2016, 6:00 A.M.), https://www.wash
ingtonpost.com/news/monkey-cage/wp/2016/08/17/members-of-congress-follow-the-
money-not-the-voters-heres-the-evidence/.

46. 572 U.S. 185 (2014).
47. See generally McCutcheon v. Fed. Election Comm’n, 572 U.S. 185 (2014).
48. McCutcheon, 572 U.S. at 194-96.
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across the country.49  None of the twelve additional candidates he
wanted to support were running in Alabama.50  His lawsuit reached
the United States Supreme Court, which decided that the base limits
on contributions are acceptable, but the aggregate limits are not.51

Richard Briffault, Joseph P. Chamberlain Professor of Legislation at
Columbia University School of Law, explains the consequences of this
ruling:

McCutcheon enables an individual to give much more
money—but not any more money to any one candidate. . . .
Unless the donor wants to give money to many more candi-
dates campaigning against each other in the same electoral
contest—which seems unlikely—the donor will give to more
candidates in many different states and districts.  By striking
down the aggregate limits, McCutcheon directly promotes
contributions by non-constituents.52

Briffault takes on the Court’s rhetoric in McCutcheon with regard to
responsiveness, claiming that despite Chief Justice Roberts’s “conten-
tion that striking down the aggregate donation cap will promote the
accountability of representatives to their constituents,” in fact it does
no such thing.53  As Briffault points out, representatives may be re-
sponsive to contributors, but when these contributors are not constitu-
ents, it “undermin[es] the very responsiveness to the people that the
Chief Justice rightly celebrates as ‘key to the concept of self-govern-
ance.’”54  In short, campaign contributions from non-constituents
should face a higher level of scrutiny than those from constituents.
Because the interests served do not stem from the congressional mem-
ber’s duty to serve the constituency, these contributions are especially
likely to lead to inappropriate benefits, and may well disadvantage the
constituency (when benefits flow to others outside the constituency).

C. RULES OF NECESSITY AND GRANDFATHERING

Ordinary citizens, even those who are politically informed, are
likely to question why the United States Supreme Court keeps open-
ing new floodgates for private money to gush into the hands of public
officials.  That such funds have corrupting effects seems all too obvi-
ous.  Some may think the Supreme Court Justices lead such insular

49. Id.; see Complaint at 9-12, McCutcheon, 572 U.S. 185 (No. 1:12-cv-01034-JEB-
JRB-RLW) (listing contributions and contributions the plaintiff wanted to make to cer-
tain candidates).

50. McCutcheon, 527 U.S. 185.
51. Richard Briffault, Of Constituents and Contributors, 2015 U. CHI. LEGAL F. 29,

31 (2016).
52. Id.
53. Id. at 34 (emphasis added).
54. Id.
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lives that they are oblivious to everyday vices and enticements.
Others may view the Justices as staunch ideologues keen to guard and
extend their doctrinaire legacy, be it conservative or progressive.  A
more compelling argument seems to be that the Court takes account of
political realities and trends.  The Court may well have recognized
that a significant number of congressional members receive large cam-
paign contributions from contributors who expect substantial material
favors in return, and that refusal to play by these rules greatly disad-
vantages one’s electoral prospects.  True, some candidates who raised
more money than their opponents still lost elections, but statistically
these are outliers, as will be discussed later.55  Further, the Court
may be reluctant to blame and challenge individuals for entrenched
systemic corruption.  Joseph R. Weeks, who has held the position of
Deputy Associate Solicitor for Special Litigation in the Department of
Labor, calls this judicial acquiescence a “rule of necessity.”56  He
writes that “[s]ince it is known that members of Congress regularly
accept campaign contributions and it is thought that such a practice is
required as a practical matter to become or remain an elected federal
officeholder, campaign contributions are deemed innocent.”57

It follows that if the courts (or, much less likely, Congress) are to
introduce the reforms here suggested, they will only apply to future
behavior and not retroactively.  Otherwise, the jails will overflow with
contributors from corporations, labor unions, industrial associations,
arms dealers, and many others.  Such grandfathering has been used
in many other laws.

D. ACTS ARE NOT SPEECH

Courts have limited admissible evidence in the bribery prosecu-
tion of members of Congress in light of the United States Constitu-
tion’s Speech or Debate Clause, which states that “for any Speech or
Debate in either House, [Senators and Representatives] shall not be
questioned in any other Place.”58  In United States v. Rayburn House
Office Building,59 the United States Court of Appeals for the District

55. Russ Choma, Money Won on Tuesday, but Rules of the Game Changed, CTR.
FOR RESPONSIVE POLITICS (Nov. 5, 2014), https://www.opensecrets.org/news/2014/11/
money-won-on-tuesday-but-rules-of-the-game-changed/; see Money Wins Presidency and
9 of 10 Congressional Races in Priciest U.S. Election Ever, CTR. FOR RESPONSIVE POLIT-

ICS (Nov. 5, 2008), http://www.opensecrets.org/news/2008/11/money-wins-white-house-
and/ [hereinafter Money Wins Presidency].

56. Joseph R. Weeks, Bribes, Gratuities and the Congress: The Institutionalized
Corruption of the Political Process, the Impotence of Criminal Law to Reach It, and a
Proposal for Change, 13 J. LEGIS. 123, 130 (1986).

57. Id.
58. Id. at 138; U.S. CONST. art. I, § 6, cl. 1.
59. 497 F.3d 654 (D.C. Cir. 2007).
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of Columbia Circuit ruled that the Speech or Debate Clause applied to
the Federal Bureau of Investigation’s (“FBI”) seizure of materials from
the congressional office of Rep. William J. Jefferson.60  Rep. Jefferson
was under investigation for a variety of offenses, including bribery, so
the FBI obtained a search warrant and raided the Representative’s
office.61  The court stated that its “opinion in Brown & Williamson
makes clear that a key purpose of the [Speech or Debate] privilege is
to prevent intrusions in the legislative process and that the legislative
process is disrupted by the disclosure of legislative material, regard-
less of the use to which the disclosed materials are put.”62  The ruling
continues to “hold that a search that allows agents of the Executive to
review privileged materials without the Member’s consent violates the
Clause.”63  This makes it extremely difficult to obtain evidence to
prove that members of Congress have acted illegally in the course of
their legislative duties, because they can declare the evidence to be
privileged legislative material.

A straightforward reading of the Speech or Debate Clause shows
that it covers speech, which is distinguishable from acts.  In effect, a
large body of law is based on this distinction.  Simply put, talking
about illicit conduct is usually treated very differently from acting on
those words.  In legal practice, there is a world of difference between
threatening to kill someone and actually killing someone.  The Su-
preme Court’s assertion in United States v. Apfelbaum64 that “[i]n the
criminal law, both a culpable mens rea and a criminal actus reus are
generally required for an offense to occur”65 speaks to this point.  The
First Amendment protects offensive speech, even hate speech—but
not harmful action.  When people are threatened, but merely with
words, the police often respond that they have no grounds on which to
act.

Deliberation and voting on the House or Senate floor should be
distinguished along the same lines.  The vote should not be construed
as speech, but as an act.  Justice Scalia provided the following ratio-
nale for this distinction:

There are, to be sure, instances where action conveys a sym-
bolic meaning—such as the burning of a flag to convey disa-
greement with a country’s policies. . . .  But the act of voting
symbolizes nothing.  It discloses, to be sure, that the legisla-

60. United States v. Rayburn House Office Bldg., 497 F.3d 654, 661 (D.C. Cir.
2007).

61. Rayburn, 497 F.3d at 656-57.
62. Id. at 660 (citing Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408

(D.C. Cir. 1995)).
63. Id. at 663.
64. 445 U.S. 115 (1980).
65. United States v. Apfelbaum, 445 U.S. 115, 131 (1980).
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tor wishes (for whatever reason) that the proposition on the
floor be adopted, just as a physical assault discloses that the
attacker dislikes the victim.  But neither the one nor the
other is an act of communication.66

In short, if contributors gain discriminatory benefits from a member of
Congress to whom they donated funds within the defined period, the
Speech or Debate Clause should not be read as providing them with
legal protection.

E. INDEPENDENT EXPENDITURES MUST BE INCLUDED

The United States Supreme Court has ruled that independent ex-
penditures67 pose no threat of corruption, as they are uncoordinated
with the candidate, and that imposing limitations on them infringes
on free speech.  In Citizens United v. Federal Election Commission,68

the group Citizens United produced a scathing documentary on then-
Senator Hillary Clinton, with the intention of releasing it within
thirty days of the primary election.69  The release of “electioneering
communications” paid for by corporations and unions within thirty
days of the primary was prohibited at the time.70  The Supreme Court
overturned this restriction and opened the door to unlimited indepen-
dent expenditures by corporations, arguing that individuals and cor-
porations should not be held to different standards with regard to
their freedom to engage in political speech.71  Additionally, the Court
explained its rationale with regard to the threat of corruption:

The absence of prearrangement and coordination of an expen-
diture with the candidate or his agent not only undermines
the value of the expenditure to the candidate, but also allevi-
ates the danger that expenditures will be given as a quid pro
quo for improper commitments from the candidate.72

66. Nevada Comm’n on Ethics v. Carrigan, 564 U.S. 117, 126-27 (2011).
67. 11 CFR § 100.16(a) (2020) provides us with a working definition of the term

independent expenditure:
The term independent expenditure means an expenditure by a person for a com-
munication expressly advocating the election or defeat of a clearly identified
candidate that is not made in cooperation, consultation, or concert with, or at
the request or suggestion of, a candidate, a candidate’s authorized committee,
or their agents, or a political party committee or its agents.

Id. (emphasis in original).
68. 558 U.S. 310 (2010).
69. Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 310 (2010).
70. Citizens United, 558 U.S. at 321.
71. See generally Citizens United, 588 U.S. at 343.  The Court “rejected the argu-

ment that political speech of corporations or other associations should be treated differ-
ently under the First Amendment simply because such associations are not ‘natural
persons.’” Id.

72. Citizens United, 558 U.S. at 357 (quoting Buckley v. Valeo, 424 U.S. 1, 47
(1976)).
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The Court determined that because independent expenditures are not
coordinated with the candidate, there is no risk for quid pro quo cor-
ruption.73  The ruling in Citizens United helped lay the foundation for
super political action committees (“super PACs”), which can accept un-
limited contributions from individuals and corporations and spend un-
limited amounts on independent expenditures.74

There are several ways that candidates and the so-called indepen-
dent super PACs sidestep anti-coordination regulations.  First, Fed-
eral Election Commission (“FEC”) rules allow super PACs and
campaigns to communicate directly.  They may not discuss a candi-
date’s strategy, but can confer on “issue ads” featuring a candidate.75

The Washington Post’s Matea Gold writes that “it is now standard
practice for candidates to share suggested television ad scripts and
video footage online—materials that are then scooped up by outside
groups and turned into television spots.”76  Second, it is very easy for
those who spend the super PAC monies to note which points their can-
didate is flagging and run ads to support these points, prepare sup-
portive campaign literature, and so on.  Finally, many candidates
fundraise for super PACs, and while the candidates themselves cannot
ask for contributions over $5,000, the FEC issued an advisory opinion
that allows campaign aides to raise greater amounts for super
PACs.77  Not surprisingly, super PACs with ties to a specific candidate
appear to gain most of the contributions.78  In the words of Rep. David
Price, “it amounts to a joke that there’s no coordination between these
individual super PACs and the candidates.”79  As election law attor-
ney Robert Kelner puts it, “[i]f there’s no separation between the cam-

73. Citizens United, 558 U.S. at 361.
74. Andrew Mayersohn, Four Years After Citizens United: The Fallout, CTR. FOR

RESPONSIVE POLITICS (Jan. 21, 2014), http://www.opensecrets.org/news/2014/01/four-
years-after-citizens-united-the-fallout/.

75. Matea Gold, It’s Bold, but Legal: How Campaigns and Their Super PAC Back-
ers Work Together, WASH. POST (July 6, 2015),https://www.washingtonpost.com/politics/
here-are-the-secret-ways-super-pacs-and-campaigns-can-work-together/2015/07/06/
bda78210-1539-11e5-89f3-61410da94eb1_story.html.

76. Matea Gold, Election 2014: A New Level of Collaboration Between Candidates
and Big-money Allies, WASH. POST (Nov. 3, 2014), https://www.washingtonpost.com/
politics/election-2014-a-new-level-of-collaboration-between-candidates-and-big-money-
allies/2014/11/03/ec2bda9a-636f-11e4-836c-83bc4f26eb67_story.html.

77. Matea Gold, Now It’s Even Easier for Candidates and Their Aides to Help
Super PACs, WASH. POST (Dec. 24, 2015), https://www.washingtonpost.com/politics/now-
its-even-easier-for-candidates-and-their-aides-to-help-super-pacs/2015/12/24/d8d1ff4a-
a989-11e5-9b92-dea7cd4b1a4d_story.html.

78. Strengthen Rules Preventing Candidate Coordination with Super PACs, BREN-

NAN CTR. FOR JUSTICE (Feb. 4, 2016), https://www.brennancenter.org/analysis/
strengthen-rules-preventing-candidate-coordination-super-pacs#.

79. Gold, supra note 77, at 74.
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paigns and outside groups, then the logic of the Citizens United
decision really falls apart.”80

In determining whether a given party made contributions that led
to inappropriate benefits, one must consider the contributions made to
independent groups, which in effect are coordinated with the member
of Congress.  As a result, if the reforms here suggested are to take
effect, gaps in disclosure need to be addressed so that the sources of
contributions to “independent groups” are not obscured and connec-
tions can be made between such contributions and benefits.

F. “IF IT AIN’T BROKE, DON’T FIX IT”

Arguments against campaign regulation often diminish the role of
money in politics by highlighting cases where winners are far out-
spent by their opponents.  In that vein, Bradley Smith writes:

[H]igher spending does not necessarily translate into victory.
Michael Huffington, Lewis Lehrman, Mark Dayton, John
Connally, and Clayton Williams are just a few of the lavish
spenders who wound up on the losing end of campaigns.  As
Michael Malbin, director of the Center for Legislative Studies
at the Rockefeller Institute of Government, explains, “Having
money means having the ability to be heard; it does not mean
that voters will like what they hear.”81

As many studies show, however, the cases where the highest-
spending candidate lost are few and far between.82  For instance, in
2008, candidates who had spent more money than their opponents by
October 15 won 93% of House elections and 94% of Senate elections.83

In the 2012 elections, 93.8% of House races and 75.8% of Senate races
were won by the candidate who spent more.84  In 2014, these numbers
increased to 94.2% for the House and 81.8% for the Senate.85

G. “LOBBYING IS A CONSTITUTIONALLY PROTECTED RIGHT”

Some skeptics of campaign regulation contend that lobbying is
protected by the United States Constitution.  The First Amendment
accords Americans the right to “petition the government for a redress
of grievances.”86  The reforms advocated in this article do not aim to

80. Gold, supra note 77, at 75.
81. Bradley A. Smith, Campaign Finance Regulation: Faulty Assumptions and Un-

democratic Consequences, CATO INST. POL’Y ANALYSIS NO. 238 (1995).
82. Id.
83. Money Wins Presidency, supra note 55 (percentages based on the elections that

were settled by the middle of the day on November 5).
84. Choma, supra note 55.
85. Id.
86. U.S. CONST. amend. I; see Zephyr Teachout, The Forgotten Law of Lobbying, 13

ELECTION L. J. 4 (2014) (noting that lobbying was not always viewed as a constitution-
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ban lobbying; rather, their goal is only to prevent those interests that
back up their lobbying with campaign contributions from gaining ben-
efits unavailable to others in similar circumstances.  True, the Su-
preme Court of the United States ruled in Buckley v. Valeo87 that
“equalizing the financial resources of candidates competing for federal
office [is not] a justification for restricting the scope of federal election
campaigns.”88  However, the reforms here suggested do not seek to
equalize the playing field, but merely to ensure that many voices that
are currently drowned out will gain a chance to be heard.

H. “ONE CANNOT STOP MONIES FROM GUSHING INTO POLITICS”

The United Kingdom’s (“UK”) election system serves as a helpful
model for emulation and for curbing the cynicism that money will al-
ways find its way into elections.  In the UK, there are low, strict
spending limits on parliamentary elections.89  During the months
before candidacy had been formally declared in the 2015 UK general
election, individuals could spend £30,700 (with an extra allotment of
either nine pounds or six pounds per voter depending on whether they
were contesting a county or borough seat, respectively).90  The “short
campaign” limit, in effect for about a month, once a person became an
official candidate, allowed £8,700 to be spent.91  The spending limits
for a political party depend on the number of seats that party contests;
in 2015, the highest limit, for a party with candidates running in all
650 constituencies, was £19.5 million.92  It is illegal to pay for political
advertising on television and radio.93  Instead, political parties receive
a certain amount of free radio and television coverage.94  Candidates
are allowed to send one election communication to every elector in the
constituency through the postal system at no cost.95

Campaigns in the UK are drastically shorter than those in the
U.S.  In 2015, the “official” campaign lasted thirty-seven days, and it

ally-protected right); see also Maggie McKinley, Lobbying and the Petition Clause, 68
STAN. L. REV. 1131, 1168 (2016) (asserting that people are mistaken when they assume
that lobbying is protected by the First Amendment, and that the issue has never been
decided by the Supreme Court).

87. 424 U.S. 1 (1976).
88. Buckley v. Valeo, 424 U.S. 1, 56 (1976).
89. Clare Fikert, Campaign Finance: United Kingdom, LIBRARY OF CONG. (Apr.

2009), https://www.loc.gov/law/help/campaign-finance/uk.php.
90. 2015 Election Campaign Officially Begins on Friday, BBC NEWS (Dec. 18,

2014), http://www.bbc.com/news/uk-politics-30477250 [hereinafter 2015 Election
Campaign].

91. Id.
92. Id.
93. Fikert, supra note 89.
94. Id.
95. Id.
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was the longest in modern British history.96  Particularly of note is
that, inherent in its parliamentary system, party discipline is very
strong in the UK.  Members of Parliament (“MPs”) vote on most issues
in line with the instructions from their party whip.97  This rule makes
MPs much less corruptible than members of Congress.  Making a deal
with an MP is of little value, because the MP cannot deliver if the deal
differs from the party line.  The UK system is not perfect.  For in-
stance, some members of Parliament have received gifts to ask ques-
tions during debates of interest to the donor.  The differences with the
American system, however, are still stark.  In the United States, dis-
tribution of benefits to special interests in exchange for campaign con-
tributions is rampant, whereas in the UK such distributions are rare,
as far as individual legislators are concerned.  We can aspire to a
much “cleaner” political system.98

III. LIMITING THE GIVE?

Concern over the corrupting influence of campaign contributions
has led to a considerable number of reforms to limit what a contribu-
tor can give a member of Congress or someone seeking to become one.
Many of these reforms have been declared unconstitutional by the
United States Supreme Court; others failed for different reasons.

The Federal Election Campaign Act of 197199 (“FECA”) and its
1974 amendments established limits on campaign contributions and
expenditures.100  The law created an annual contribution limit for in-
dividual contributors, as well as contribution limits for the amounts
individuals, groups, and political committees could give a single candi-
date during an election cycle.101  A candidate’s use of personal funds
to finance his or her campaign was restricted by expenditure limits,
and expenditure limits were also placed on the total amount a cam-
paign could spend on an election.102  However, in the Buckley v.
Valeo103 ruling in 1976, the United States Supreme Court decided

96. Ian Jones, Get Ready for the Longest Official Campaign in Modern History, UK
ELECTIONS 2015 (July 3, 2014), https://ukgeneralelection.com/2014/07/03/get-ready-for-
the-longest-official-campaign-in-modern-history/.

97. Andy Williams, UK Government & Politics 94-95(1998).
98. See, e.g., Richard L. Hasen, New York City as a Model for Campaign Finance

Laws?, N.Y. TIMES (June 27, 2011), https://www.nytimes.com/roomfordebate/2011/06/
27/the-court-and-the-future-of-public-financing/new-york-city-as-a-model-for-campaign-
finance-laws (describing New York’s approach to campaign financing).

99. Pub. L. No. 92-225, 86 Stat. 3 (1972).
100. Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (1972).
101. See, e.g., § 608, 86 Stat. at 9.
102. Id.
103. 424 U.S. 1 (1976).
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that the expenditure limits were unconstitutional on First Amend-
ment grounds, as they directly restricted political expression.104

In addition to asserting that they were an unconstitutional re-
striction of political expression, the Court ruled that the independent
expenditure limits conflicted with the First Amendment’s freedom of
association.105  It reasoned that “limitation on independent expendi-
tures ‘relative to a clearly identified candidate’ precludes most as-
sociations from effectively amplifying the voice of their adherents, the
original basis for the recognition of First Amendment protection of the
freedom of association.”106

The Court also used the political expression rationale to rule that
it is unconstitutional to limit the amount of their own funds that mil-
lionaires and billionaires may use to finance their own campaign.107

The Court held that “[t]he candidate, no less than any other person,
has a First Amendment right to engage in the discussion of public is-
sues and vigorously and tirelessly to advocate his own election.”108

The Court asserted the importance of candidates’ “unfettered opportu-
nity” to express their positions so that voters can form educated
opinions.109

The Court indicated that it believes all expenditure limits infringe
on First Amendment freedoms and no corruption risks would stem
from their removal.110  The expenditure limits were declared uncon-
stitutional.111  The Court did uphold the contribution limits, but as
discussed earlier in reference to non-constituent spending and men-
tioned again below, the aggregate limit, which set a cap for the cumu-
lative annual amount that can be given, was eventually struck down.

The Bipartisan Campaign Reform Act of 2002112 (“BCRA”) had a
provision that prevented corporations, labor unions, and nonprofits
from issuing electioneering communications thirty days before a pri-
mary or sixty days before a general election.113  The Citizens United v.
Federal Election Commission114 decision overturned both the BCRA
and previous legislation prohibiting direct political advocacy by corpo-

104. Buckley v. Valeo, 424 U.S. 1, 262 (1976) (White, J., concurring in part and dis-
senting in part) (noting that this rationale is often referred to as the Court having ruled
that “money is speech”).

105. Buckley, 424 U.S. at 244.
106. Id. at 22.
107. See generally id.
108. Id. at 52.
109. Id at 52-53.
110. Id. at 45.
111. Id. at 51.
112. Pub. L. No. 107-155, 116  Stat. 81 (2002) (repealed 2010).
113. Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, 116  Stat. 81

(2002) (repealed 2010).
114. 558 U.S. 310 (2010).
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rations.115  That 2010 ruling held that corporations can engage in di-
rect political advocacy and should face no limitations on their
campaign contributions.116

As discussed earlier, the Supreme Court struck down the aggre-
gate limits on campaign contributions set by the FECA with the Mc-
Cutcheon v. Federal Election Commission117 decision in 2014, ruling
that the limits were unconstitutional and violated the First Amend-
ment.  As a result, there are no limits on the number of candidates to
which an individual may contribute.118

Various constitutional amendments have been proposed to ad-
dress campaign finance regulation.  However, the Senate rejected pro-
posed amendments to allow Congress to determine campaign
spending limits in federal elections in both 1997 and 2014.119  The
other avenue for an amendment to the Constitution begins with two-
thirds of the states calling for a convention,120 a process that has
never succeeded.121  Overall, this is a very hard row to hoe, and little
progress has been made.

The continued growth of election expenditures provides clear evi-
dence showing that almost all attempts to limit the flood of private
monies into the hands of public officials have failed.  Even accounting
for inflation, election expenditures have grown.122  In 1998, congres-
sional races cost approximately $1.6 billion ($2.4 billion adjusted for
inflation); by 2014 they cost $3.8 billion.123  While total money spent
on the 2016 presidential election was slightly lower than during the
prior two elections (approximately $2.4 billion compared to $2.8 billion
in 2008 and $2.6 billion in 2012), money spent on 2016 congressional
races reached a new high, costing more than $4 billion.124

115. Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 365-66 (2010).
116. Citizens United, 558 U.S. at 365.
117. 572 U.S. 185 (2014).
118. McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 203-04 (2014).
119. Eric Schmitt, Senate Rejects Campaign Finance Amendment, N.Y. TIMES (Mar.

19, 1997), https://www.nytimes.com/1997/03/19/us/senate-rejects-campaign-finance-
amendment.html; ASSOCIATED PRESS, Campaign Spending Curb Defeated, N.Y. TIMES

(Sept. 11, 2014), http://www.nytimes.com/2014/09/12/us/campaign-spending-curb-
defeated.html?_r=0.

120. U.S. CONST. art. V.
121. Constitutional Amendment Process, NAT’L ARCHIVES, https://www.archives.gov/

federal-register/constitution (last visited Feb. 26, 2020).
122. Derek Willis, Every Election Is the Most Expensive Election. Or Not., N.Y.

TIMES (Dec. 16, 2014), http://www.nytimes.com/2014/12/17/upshot/every-election-is-the-
most-expensive-election-or-not.html.

123. Cost of Election, CTR. FOR RESPONSIVE POLITICS, https://www.opensecrets.org/
overview/cost.php?display=T&infl=N (last visited Feb. 6, 2020).

124. Niv M. Sultan, Election 2016: Trump’s Free Media Helped Keep Cost Down, but
Fewer Donors Provided More of the Cash, CTR. FOR RESPONSIVE POLITICS (Apr. 13, 2017),
https://www.opensecrets.org/news/2017/04/election-2016-trump-fewer-donors-provided-
more-of-the-cash/.
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All of this suggests the merit of focusing on what contributors can
get rather than on what they can give.  This does not mean that cam-
paign contributions should be unregulated; rather, targeting unscru-
pulous benefits seems a much more promising approach for reformers.
Additionally, limiting the “Give” means limiting even those who do not
seek special benefits—those who may support a candidate for philo-
sophical or moral reasons.  Since this is not the case if one limits only
self-seeking benefits, this is one other merit of limiting the “Get” that
is lacking in efforts to limit the “Give.”

IV. TRANSPARENCY FAR FROM SUFFICIENT

Courts have held that corruption can be deterred through trans-
parency and disclosure requirements.  In McCutcheon v. Federal Elec-
tion Commission,125 the United States Supreme Court stated,
“disclosure of contributions minimizes the potential for abuse of the
campaign finance system,” and further noted that disclosure require-
ments “may also ‘deter actual corruption and avoid the appearance of
corruption by exposing large contributions and expenditures to the
light of publicity.’”126

While often discussed as an alternative to regulation, trans-
parency is, in effect, a form of government regulation.  Unlike other
forms of regulation, transparency has a major disadvantage: it as-
sumes that the public has requisite resources to interpret the findings
and translate them into effective political action, above all in voting
choices.127  Substantial behavioral economics research says otherwise:
the public is unable to properly process and act on even simple infor-
mation because of “wired-in,” congenital, systematic, cognitive bi-
ases.128  Numerous books, studies, and TV programs by 60 Minutes

125. 572 U.S. 185 (2014).
126. McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 223 (2014) (quoting Buck-

ley v. Valeo, 424 U.S. 1, 67 (1976)).
127. Ann Florini, Introduction: The Battle for Transparency, in THE RIGHT TO KNOW

4 (Ann Florini ed., 2007).
128. See generally Daniel Kahneman, Jack Knetsch & Richard Thaler, Anomalies:

The Endowment Effect, Loss Aversion, and Status Quo Bias, 5 J. ECON. PERSP. 193
(1991); J. EDWARD RUSSO & PAUL J. H. SHOEMAKER,  DECISION TRAPS: TEN BARRIERS TO

BRILLIANT DECISION-MAKING & HOW TO OVERCOME THEM (1989); Arthur Lefford, The In-
fluence of Emotional Subject Matter on Logical Reasoning, 34 J. GEN. PSYCHOL. 127
(1946); Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision
Under Risk, 47 ECONOMETRICA 263 (1979); Marco Cipriani & Antonio Guarino, Herd
Behavior and Contagion in Financial Markets, 8 B.E. J. THEORETICAL ECON. 581 (2008);
Robert H. Frank, Thomas Gilovich, & Dennis T. Regan, Does Studying Economics In-
hibit Cooperation?, 7 J. ECON. PERSP. 159 (1993).
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and Frontline, among others, have not convinced the public to grant
high priority to campaign financing reforms.129

Further, while super political action committees (“super PACs”)
are required to disclose their donors, those donors can include non-
profits.  Nonprofits do not have to reveal the names of their donors,
which means that super PAC donors can remain anonymous.  In 2011,
the Center for Responsive Politics noted that five super PACs operat-
ing during the 2010 election cycle “attribute[ed] all or nearly all of
their contributions to nonprofit organizations.”130

Organizations such as 501(c)(4) and 501(c)(6) entities fall in the
category of politically active nonprofits, which can accept unlimited
contributions and are typically under no obligation to disclose their
contributors.131  In theory, their political activity is limited, but in
practice these limits are often unenforced.  The prevalence of these
organizations in federal elections has increased.  They are considered
to provide “dark money,” because their funding sources are obscure.132

As part of the reforms here suggested, disclosure should be mandatory
for all organizations that spend in any way on political campaigns.

Many super PACs also have misleading or vague names that
make it impossible to know which interests they are seeking to pro-
mote.  How is one to tell that the America Future Fund supports
Republicans, while the Future Forum PAC supports Democrats?133

In Buckley v. Valeo,134 the Court did recognize that disclosure
may not be sufficient to prevent corruption, stating that “Congress
was surely entitled to conclude that disclosure was only a partial mea-
sure, and that contribution ceilings were a necessary legislative con-
comitant to deal with the reality or appearance of corruption.”135

129. See, e.g., LAWRENCE LESSIG, REPUBLIC, LOST (2011); Norah O’Donnell, Are
Members of Congress Becoming Telemarketers?, 60 MINUTES (April 24, 2016), https://
www.cbsnews.com/news/60-minutes-are-members-of-congress-becoming-telemarketers/
; Steve Kroft, Washington’s Open Secret: Profitable PACs, 60 MINUTES (May 11, 2014),
https://www.cbsnews.com/news/washingtons-open-secret-profitable-pacs-2/; PBS, Big
Sky, Big Money, FRONTLINE (Oct. 30, 2012), https://www.pbs.org/wgbh/frontline/film/big-
sky-big-money/.

130. Kathleen Ronayne, Some Super PACs Reveal Barest of Details About Funders,
CTR. FOR RESPONSIVE POLITICS (June 17, 2011), https://www.opensecrets.org/news/2011/
06/some-super-pacs-reveal-barest/.

131. Political Nonprofits (Dark Money), CTR. FOR RESPONSIVE POLITICS, https://
www.opensecrets.org/outsidespending/nonprof_summ.php (last updated Apr. 04, 2020).

132. Id.
133. Compare Republican/Conservative, CTR. FOR RESPONSIVE POLITICS, https://

www.opensecrets.org/pacs/industry.php?txt=Q01&cycle=2018 (last visited Apr. 04
2019), with Democratic/Liberal, CTR. FOR RESPONSIVE POLITICS, http://www.open
secrets.org/pacs/industry.php?txt=Q02&cycle=2018 (last visited Apr. 04, 2020).

134. 424 U.S. 1 (1976).
135. Buckley v. Valeo, 424 U.S. 1, 28 (1976).
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However, when Congress did act, the Court struck down practically all
the limits Congress had set on making contributions.

V. THE GROUND FOR WHAT CONSTITUTES BRIBERY

The reforms suggested in this Article treat any material cam-
paign contributions that result in special benefits not available to
others with the same attributes as bribery, unless the difference is
relevant.  To implement these reforms, either Congress or the United
States Supreme Court must revisit the way quid pro quo is
determined.

In 2016, former Virginia Governor Bob McDonnell took his brib-
ery conviction to the Supreme Court, in McDonnell v. United
States,136 and prevailed.137  Writing for a unanimous Court, Chief
Justice John Roberts declared that, based on the Court’s 1999 ruling
in United States v. Sun-Diamond Growers of California:138

[H]osting an event, meeting with other officials, or speaking
with interested parties is not, standing alone, a ‘decision or
action’ within the meaning of § 201(a)(3), even if the event,
meeting, or speech is related to a pending question or matter.
Instead, something more is required: § 201(a)(3) specifies
that the public official must make a decision or take an action
on that question or matter, or agree to do so.139

Thus, the Court limited the prosecution of federal bribery charges.
In a private meeting, a high-ranking official of the U.S. Depart-

ment of Justice pointed out that the Department understands quid
pro quo to have taken place only when the donor explicitly conditions
the donation to some benefit.140  If a congressional committee is about
to vote on whether to grant a special favor tailored to match only a
single donor, and that donor indicates that he will make a major dona-
tion after the vote, or half before and half after, and members of the
committee then vote in line with the interests of the donor, such prac-
tice does not qualify as quid pro quo under current law.

To effect the reforms outlined here, quid pro quo classifications
must have a lower threshold.  The Supreme Court’s very narrow inter-
pretation of quid pro quo precludes the prosecution of many corrupt
acts.  This interpretive trend must be overturned, either by Congress
or the Court itself.

136. 136 S. Ct. 2355 (2016).
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The Federal Bureau of Investigation’s (“FBI”) Abscam sting-oper-
ation of 1978 to 1980 illustrates the high bar of evidence now required
for bribery convictions.  Posing as representatives of fictitious Arab
Sheikhs, FBI agents induced members of Congress to accept money in
return for exerting political influence to benefit the Sheikhs.141  Inter-
actions between the members of Congress and the FBI agents were
captured on a hidden video camera.142  Seven members of Congress
were convicted of bribery and other offenses.143  Abscam was a text-
book example of quid pro quo, but most cases will not have video
evidence.

VI. CONCLUSION

As it currently stands, a lobbyist may reach out to a member of
Congress right before a vote on a bill that would provide a multi-mil-
lion dollar benefit (or even multi-billion dollar benefit, in the case of
some industries, such as oil) to the lobbyist’s special interest group.
At this time, the lobbyist could say that their group just made a signif-
icant donation to the member’s election campaign (PAC and/or a re-
lated super PAC).  Additionally, the lobbyist could let the member
know that their group is considering tripling this amount and that the
lobbyist will be in touch the next week (after the vote) to inform the
member of Congress regarding the result of their group’s delibera-
tions.  Under current law, such an interaction is not considered an at-
tempt to bribe a public official, because no quid pro quo was explicitly
mentioned.  That is, the United States employs an extremely limited
definition of quid pro quo.  The definition should be expanded to ac-
count for benefits clearly favoring the interests of those who make con-
tributions before or after the vote, within a defined period.

One may prefer other ways to stop what is, in effect, widespread,
systematic, legalized bribery.  However, no one concerned about shor-
ing up democracy, functional governance, and the common good can
ignore the importance of curbing the ways private money floods into
the hands of public officials.
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