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CONFINING CUSTODY

JUSTIN W. AIMONETTI†

“[T]he Court seems now to equate custody with almost any re-
straint, however tenuous.  One wonders where the end is.”1

I. INTRODUCTION

When a prisoner petitions for a writ of habeas corpus (“writ”)
under the federal habeas corpus statute, a federal court must deter-
mine whether the individual is being held “in custody in violation of
the Constitution or laws or treaties of the United States.”2  The
United States Supreme Court has indicated that custody is a jurisdic-
tional prerequisite for criminal offenders seeking to challenge the le-
gality of their conviction in federal court.3  Because “custody is the
passport to federal habeas corpus jurisdiction,”4 federal courts must
first determine if the habeas petitioner is in custody.  But what does
“custody” mean?  Congress, at least in the habeas corpus context, has
failed to define the term.

With no definition to guide the judiciary, courts traditionally ap-
plied the plain meaning of the term in conjunction with both the “com-
mon-law” and the “histor[ical]” use of the writ.5  That generated the

† University of Virginia School of Law, J.D. 2020. I am profoundly grateful to
Professor Caleb Nelson for his helpful guidance, insightful feedback, and his immense
generosity throughout every step of the process. Thanks also to the members of the
Creighton Law Review, especially Daniel McDowell, Eric Hagen, Jackson Stokes, Jes-
sica Patach, Deanna Matthews, John Sigmon, David Schaut, Teryn Blessin, Justice
Simanek, Christopher Greene, Joe Willms, Maggie Brokaw, Jennifer Novotny, and Sa-
rah Mielke for their careful editing and feedback. I am solely responsible for all errors.

1. Hensley v. Mun. Court, 411 U.S. 345, 354 (1973) (Blackmun, J., concurring).
2. 28 U.S.C. § 2254(a) (2018) (emphasis added); 28 U.S.C. § 2241(c)(1) (2018); see

also Thomas v. Crosby, 371 F.3d 782, 786 (11th Cir. 2004) (noting, “where a prisoner is
in custody pursuant to the judgment of a state court, his petition is subject to both
§ 2241 and § 2254”).  I should note that when a prisoner is “in custody under a sentence
of a court established by Act of Congress,” 28 U.S.C. § 2255(a) governs.  28 U.S.C.
§ 2255(a) (2018).  The distinction between a prisoner in custody pursuant to the judg-
ment of a state court or pursuant to the judgment of a federal court is technical for this
Article’s purpose, because either way the prisoner must be “in custody.” See id.

3. Maleng v. Cook, 490 U.S. 488, 494 (1989) (per curiam) (holding that custody is
a subject matter jurisdictional issue).

4. U.S. ex rel. Dessus v. Pennsylvania, 452 F.2d 557, 560 (3d Cir. 1971).
5. Jones v. Cunningham, 371 U.S. 236, 238 (1963); see also Kimberley A. Murphy,

The Use of Federal Writs of Habeas Corpus to Release the Obligation to Report under
State Sex Offender Statutes: Are Defendants in Custody for Purposes of Habeas Corpus
Review, 2000 L. REV. M.S.U.-D.C.L. 513, 521 (2000) (stating, “[p]rior to its decision in
Jones, the Court adhered to the strict rule that a prisoner must be in physical custody in
order for the writ to attach”).



510 CREIGHTON LAW REVIEW [Vol. 53

“strict custody rule,” which required actual physical confinement for a
petitioner to meet the jurisdictional custody requirement.6  In 1963,
however, the Court replaced the bright-line strict custody rule with
the restraint on one’s liberty standard.7  The standard obliges courts to
identify “restraints upon individual liberty that are severe enough to
justify the exercise of the extraordinary federal habeas jurisdiction.”8

Unsurprisingly, this malleable test has produced unpredictable re-
sults.  Applying the standard, courts have determined that “parole,
probation, bail, personal recognizance, pendent consecutive sentences,
suspended sentences, halfway house commitments, community ser-
vice, [ ]community-based alcohol treatment . . . [and] [i]nactive and
unattached reserve status in the military” sufficiently restrain one’s
liberty to count as “custody” for purposes of habeas jurisdiction.9  On
the other hand, courts have decided that “compelled restitution, fines,”
registration requirements, and “deprivations of various licenses” fail
to satisfy the current custody approach.10  This Article will argue that
the abandonment of the bright-line strict custody rule unfairly obli-

6. Developments in the Law: Federal Habeas Corpus, 83 HARV. L. REV. 1038, 1074
(1970) [hereinafter Developments]; see also Preiser v. Rodriquez, 411 U.S. 475, 484
(1973) (quoting Fay v. Noia, 372 U.S. 391, 399 n.5 (1963)) (observing that “the tradi-
tional function of the writ is to secure release from illegal custody . . . [and] the writ
[was] used to ‘inquir(e) into illegal detention with a view to an order releasing the
petitioner’”).

7. LARRY W. YACKLE, POSTCONVICTION REMEDIES 178 (1981).
8. Id.; see also Wendy R. Calaway, Sex Offenders, Custody and Habeas, 92 ST.

JOHN’S L. REV. 755, 760 (2018) (noting that the “term custody encompasses not only
individuals subject to immediate physical imprisonment, but also those subject to re-
straints that significantly confine and restrain freedom and are not shared by the public
generally”); id. at 787 (explaining that “[c]ourts have recognized that while an individ-
ual’s custody may begin when he is sent to prison, it extends beyond those confines”).

9. Wayne A. Logan, Federal Habeas in the Information Age, 85 MINN. L. REV. 147,
153 (2000); Earley v. Murray, 451 F.3d 71, 75 (2d Cir. 2006) (post-release supervision);
Barry v. Bergen Cty. Prob. Dep’t, 128 F.3d 152, 160–62 (3d Cir. 1997) (500 hours of
community service); Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d 874, 894–95
(2d Cir. 1996) (banishment from tribal land); Dow v. Circuit Court of First Circuit ex rel.
Huddy, 995 F.2d 922, 922-23 (9th Cir. 1993) (per curiam) (mandatory fourteen-hour
alcohol rehabilitation program); Sammons v. Rodgers, 785 F.2d 1343, 1345 (5th Cir.
1986) (per curiam) (unexpired suspended sentence); United States ex rel. B. v. Shelly,
430 F.2d 215, 217 n.3 (2d Cir. 1970) (probation); see also Calaway, supra note 8, at 755
(stating, “[u]sing this paradigm, the Supreme Court has extended the definition of cus-
tody to those on parole, those on probation, and those out on bond awaiting trial”).

10. Ruth A. Moyer, Avoiding Magic Mirrors - A Post-Padilla Congressional Solu-
tion to the 28 U.S.C. Sec. 2254 Custody and Collateral Sanctions Dilemma, 67 N.Y.U.
ANN. SURV. AM. L. 753, 783-86 (2012). Recently, the Third Circuit concluded that the
requirement to register as a sex offender qualifies as a sufficient restraint on one’s lib-
erty to satisfy the custody requirement. Piasecki v. Court of Common Pleas, Bucks Cty.,
PA, 917 F.3d 161, 172 (3d Cir. 2019). In doing so, the Third Circuit created a circuit
split. See Fowler v. Fischer, No. 18CIV2769ERHBP, 2019 WL 2551766, at *3 (S.D.N.Y.
May 30, 2019) (analyzing the circuit split on the question whether “registration and
related requirements imposed pursuant to sex offender registration statutes satisfy the
‘in custody’ requirement.”).
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gated lower courts to engage in the difficult task of determining which
punishments sufficiently restrain the liberty of a habeas petitioner.
Moreover, this Article will reveal that the departure from the strict
custody rule was contrary to both the plain meaning of the governing
statute and the traditional common law understanding of the term.

Part I briefly discusses the foundation of the writ of habeas corpus
in early America before proceeding to examine the progression of stat-
utory habeas in the United States.11  Part II details the development
of the United States Supreme Court’s interpretation of custody.12

Part III surveys the difficulties lower courts encounter when deciding
which forms of punishment sufficiently restrain a petitioner’s lib-
erty.13  This part will also consider, in light of the Supreme Court’s
recent decision in Padilla v. Kentucky,14 emerging complications re-
sulting from the increasingly obscure line that separates direct from
collateral consequences of conviction.15  Part IV turns to the Court’s
recent decision in Jennings v. Rodriguez16 to argue that a framework
is in place to confine custody to its plain and common law meaning.17

Finally, Part V offers concluding remarks.18

II. STATUTORY HABEAS

The United States Supreme Court departed from the strict cus-
tody rule in the 1963 case of Jones v. Cunningham.19  The historical
development of the statutes at issue in Jones, however, will show that
Congress never intended to abandon the plain meaning, common law
understanding of custody.  Instead, tracing the statutory development
from the Judiciary Act of 178920 to the subsequent changes in the
Habeas Corpus Act of 1867,21 the 1874 Revised Statutes of the United
States, and finally the 1948 codification of the habeas statutes into the
United States Code,22 reveals that Congress understood custody to re-
quire physical confinement and not merely restraint on one’s liberty.

11. See infra notes 4-21 and accompanying text.
12. See infra notes 21-33 and accompanying text.
13. See infra notes 33-44 and accompanying text.
14. 559 U.S. 356 (2010).
15. See infra notes 34-39 and accompanying text.
16. 138 S. Ct. 830 (2018).
17. See infra notes 45-50 and accompanying text.
18. See infra notes 51-52 and accompanying text.
19. 371 U.S. 236 (1963); see also Murphy, supra note 5, at 527 (noting that “the

boundary surrounding the ‘in custody’ requirement for writs of habeas corpus has been
stretched considerably” since the Jones decision).

20. Ch. 20, 1 Stat. 73 (1789) (codified as amended at 28 U.S.C. §§ 2241-2256
(2018)) (granting habeas corpus jurisdiction to the federal courts).

21. Ch. 28, 14 Stat. 385 (1867) (codified as amended at 28 U.S.C. § 2241 (2018)).
22. Pub. L. No. 80-773, 62 Stat. 964.  Title 28 of the United States Code was en-

acted into positive law by Congress on June 25, 1948.  Id.
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A. JUDICIARY ACT OF 1789

Alexander Hamilton, in Federalist No. 84, emphasized the impor-
tance of “the writ of habeas corpus” in that the writ protects against
“the practice of arbitrary imprisonment[ ]” and throughout history has
operated as a “formidable instrument[ ]” against tyranny.23  The First
Congress of the United States also felt an “obligation” to give “life and
activity” to the safeguards historically afforded by the writ of habeas
against arbitrary imprisonment.24  On September 24, 1789, the First
Congress adopted “An Act to establish the Judicial Courts of the
United States.”25  The Act, popularly known as the Judiciary Act of
1789,26 empowered “the justices of the supreme court,” as well as the
“judges of the district courts,” to “grant writs of habeas corpus for the
purpose of an inquiry into the cause of commitment.”27  Congress,
however, expressly limited the judiciary’s power to grant the writ.
The Act empowered courts to grant habeas relief “to prisoners in gaol,”
only if the prisoner was “in custody, under or by colour of the authority
of the United States.”28

23. THE FEDERALIST NO. 84, at 444 (Alexander Hamilton) (G. Carey & J. McClellan
eds. 2011).

24. Ex parte Bollman, 8 U.S. (4 Cranch) 75, 95 (1807).  The First Congress was
influenced by the recently ratified Suspension Clause, which states: “The Privilege of
the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or
Invasion the public Safety may require it.” U.S. CONST. art. I, § 9, cl. 2.  For a more
thorough discussion of the Suspension Clause, see Paul D. Halliday & G. Edward White,
The Suspension Clause: English Text, Imperial Contexts, and American Implications 94
VA. L. REV. 575 (2008); Amy C. Barrett, Suspension and Delegation, 99 CORNELL L. REV.
251 (2014).  Moreover, while access to the writ of habeas is guaranteed by the Constitu-
tion, “the conditions upon which such a directive may issue are specifically governed by
federal legislation.” Constitutional Law Habeas Corpus, 48 VA. L. REV. 112, 112 (1962).

25. Judiciary Act of 1789, ch. 20, 1 Stat. 73, 73 (1789).  For a detailed history of the
act, see Charles Warren, New Light on the History of the Federal Judiciary Act of 1789,
37 HARV. L. REV. 49 (1923).

26. Ch. 20, 1 Stat. 73, 73 (1789).  For a description of the jurisdiction of federal
courts, see Maeva Marcus, Introduction, in ORIGINS OF THE FEDERAL JUDICIARY: ESSAYS

ON THE JUDICIARY ACT OF 1789 3, 4 (Maeva Marcus ed., 1992); see also ERWIN CHEMERIN-

SKY, FEDERAL JURISDICTION 20-32 (4th ed. 2003) (noting that “the current specification
of the jurisdiction of [federal] courts is the product of numerous changes adopted in
many statutes since the Judiciary Act of 1789”).

27. Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73, 82 (1789).  I should mention that
section 14 consists of three distinct sentences.  The first gave all federal courts the
power to issue writs of habeas corpus. Id. The second sentence conferred a more limited
version of that authority upon individual federal judges to grant the initial writ of
habeas corpus “for the purpose of an inquiry into the cause of commitment.” Id.  The
key difference between the first and the second sentence is that courts possessed the
apparent authority to grant all of the various types of writs of habeas corpus (rather
than just the initial writ of habeas corpus ad subjiciendum for the purpose of launching
an inquiry into the cause of confinement).  Section 14’s third sentence, as interpreted by
the Supreme Court in Ex parte Bollman, 8 U.S. (4 Cranch) 75 (1807), imposed the cus-
tody limitation upon both the first sentence (courts) and the second sentence (judges).

28. Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73, 73 (1789).
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The First Congress, unfortunately, did not define custody.  In ad-
dition, cases grappling with the satisfaction of the custody require-
ment rarely appeared in Anglo-American law before 1789.29  Even
though bail was a “well-established pre-conviction device,” people re-
leased on bail, as well other non-incarcerated individuals, never
thought of themselves as being in custody, most likely because custody
was not thought of in substantive terms.30  That is because, except for
in situations of the most exceptional circumstances,31 a petitioner was
historically “able to obtain habeas [relief] only if he was subject to tan-
gible physical restraints.”32  In the absence of an explicit definition of
custody, “resorting” to the “common law” was the judiciary’s preferred
method to uncover the scope and the “meaning of the term.”33

The common law, informed by Anglo-American history, demon-
strates that the writ was understood to be a “remedy available for
those . . . unlawfully imprisoned.”34  Furthermore, according to Wil-
liam Blackstone’s Commentaries on the Laws of England, the writ was
to be “directed to the person detaining another, and commanding him
to produce the body of the prisoner, with the day and cause of his cap-
tion and detention.”35  Blackstone’s understanding of the writ sug-
gests that, at least to some individuals of that era, imprisonment was
a prerequisite for a court to entertain a habeas petition.36  Addition-

29. See WILLIAM F. DUKER, A CONSTITUTIONAL HISTORY OF HABEAS CORPUS 294
(1980).

30. Id.
31. Jones v. Cunningham, 371 U.S. 236, 239 (1963) (noting that “an English court

permitted a parent to use habeas corpus to obtain his children from the other parent,
even though the children were ‘not under imprisonment, restraint, or duress of any
kind.’”); see also Lehman v. Lycoming Cty. Children’s Servs. Agency, 458 U.S. 502, 524
(1982) (Blackmun, J., dissenting) (observing that “[h]istorically, the English common-
law courts permitted parents to use the habeas writ to obtain custody of a child as a way
of vindicating their own rights”).

32. Developments in the Law: Federal Habeas Corpus, supra note 6, at 1073; see
also McNally v. Hill, 293 U.S. 131, 138 (1934).

Diligent search of the English authorities and the digests before 1789 has
failed to disclose any case where the writ was sought or used, either before or
after conviction, as a means of securing the judicial decision of any question
which, even if determined in the prisoner’s favor, could not have resulted in his
immediate release.

Id.
33. Bollman, 8. U.S at 93-94.  In Ex parte Bollman, Chief Justice Marshall noted

that although the power to issue the writ had to come from statutory law, “for the mean-
ing of the term habeas corpus, resort may unquestionably be had to the common law.”
Id.

34. 9 WILLIAM SEARLE HOLDSWORTH, A HISTORY OF ENGLISH LAW 114 (1926).
35. 2 HERBERT BROOM & EDWARD A. HADLEY, COMMENTARIES ON THE LAWS OF EN-

GLAND 119 (1875).
36. I should pause to note that blind reliance on William Blackstone’s Commenta-

ries for a historical proposition, or more importantly, for the proposition that the Fram-
ers thought about a matter in one certain way, is often historically unwise.  Halliday &
White, supra note 24, at 589-90 (stating, “[m]ore generally, relying upon print treatises
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ally, eighteenth-century dictionaries buttress the physical confine-
ment plain meaning understanding of custody.  Samuel Johnson’s
influential Dictionary of the English Language equated custody with
“imprisonment.”37  And the 1828 edition of Noah Webster’s dictionary
defined the word custody as “to hold.”38  The dictionary definitions in-
dicate that custody, according to its ordinary English usage, meant
physical confinement.

Any remaining doubt pertaining to the meaning of custody in sec-
tion 14 of the Act is resolved by turning to the Act’s legislative history,
which demonstrates that members of the First Congress associated
“custody” with imprisonment.  Alluding to the writ in the context of
creditor-debtor contractual relations, New Jersey Representative
Elias Boudinot stated that Congress should worry about a “debtor . . .
in custody,” who is in “confinement for an actual debt,” being “res-
cue[d]” by “the marshal of the district [who] shall wrest him out of the
hands of the sheriff.”39  This formulation appears to assume that “cus-
tody” means physical restraint, because the marshal could not wrest a
habeas petitioner out of a state sheriff’s hands unless the petitioner
was physically detained.  The remarks of Maryland Representative
Michael J. Stone provide additional support to the proposition that
Congress understood custody to require imprisonment.  Speaking di-
rectly about the writ, Congressman Stone stated that if someone “re-
quired” the prisoner “in gaol” to make an appearance in court, “habeas
corpus may be granted.”40  In addition, while speaking about the mar-
shal “delivering up his prisoner,” Congressman Stone stated that the
reasons must be shown for “detaining a man after the cause for which
he was committed to [the jailer’s] custody ceased.”41  The use of the
words prisoner, detain, and gaol in connection with the writ of habeas

such as Blackstone’s to recover an Anglo-American history of habeas corpus may ad-
versely affect one’s understanding of the actual workings of English habeas cases in
practice”); see also Martin Jordan Minot, The Irrelevance of Blackstone: Rethinking the
Eighteenth-Century Importance of the Commentaries, 104 VA. L. REV. 1359, 1359 (2018)
(challenging “William Blackstone’s modern position as the ‘oracle’ of the law in the
eighteenth century”).

37. 1 SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE 531 (6th ed.
London 1786).  The Supreme Court has recently used dictionaries dated from the found-
ing period to give meaning to particular words. See, e.g., DC v. Heller, 554 U.S. 570, 581
(2008) (citing 1 SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE 106 (1978)
(4th ed. 1773); 1 TIMOTHY CUNNINGHAM, A NEW AND COMPLETE LAW DICTIONARY

(London 1771); NOAH WEBSTER, AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE

(photo. Reprt. 1989) (1828)).
38. Noah Webster, AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE (1828).
39. 1 ANNALS OF CONG. 827 (1789) (Joseph Gales, ed. 1790) (remarks of H.R.

Boudinot).
40. Id. at 858 (remarks of H.R. Stone).
41. Id.
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signifies that the congressional drafters of the Act understood custody
to mean imprisonment.

The legislative history of the Act, alongside the common law his-
tory and the dictionary definition of custody, demonstrate that physi-
cal confinement was the gateway to habeas jurisdiction.  The
combined consideration of the common law tradition, dictionary defi-
nition, and legislative history also strongly suggest, if they do not
guarantee, that “a reasonable person” consulting “the text of the law,
placed alongside the remainder of the corpus juris” would have under-
stood custody to mean nothing less than imprisonment.42  Of course,
this was precisely the United States Supreme Court’s understanding
of section 14’s custody requirement when it stated, in 1830, that the
“writ of habeas corpus is a high prerogative writ, known to the com-
mon law, the great object of which is the liberation of those who may
be imprisoned without sufficient cause.”43  It is thus safe to assume
that in order to satisfy the custody requirement of section 14, the
habeas petitioner had to be imprisoned.

B. HABEAS CORPUS ACT OF 1867

Pursuant to section 14 of the Judiciary Act of 1789,44 federal
courts possessed limited, if any, power to release persons held in state
confinement awaiting trial.45  That is because prior to 1867, with only
a few exceptions,46 “there was no federal habeas jurisdiction to inquire
into detentions pursuant to state law.”47  But section 1 of the Habeas
Corpus Act of 186748 altered the antebellum habeas framework by ex-
tending the federal writ to state prisoners.49  Section 1 of the Act pro-

42. ANTONIN SCALIA, COMMON-LAW COURTS IN A CIVIL-LAW SYSTEM: THE ROLE OF

UNITED STATES FEDERAL COURTS IN INTERPRETING THE CONSTITUTION AND LAWS, IN A
MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW 3, 17 (Amy Gutmann ed.,
1997).

43. Ex parte Watkins, 28 U.S. 193, 202 (1830) (emphasis in the original).
44. Ch. 20, 1 Stat. 73, 73 (1789) (current version at 28 U.S.C. § 2241 et seq.).
45. CARY FEDERMAN, THE BODY AND THE STATE 24-25 (2006).
46. Congress passed legislation in 1833 and 1842 authorizing courts to grant the

writ of habeas to state prisoners in custody on account of acts done pursuant to the
authority of a foreign sovereign or the United States. See HENRY MELVIN HART & HER-

BERT WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM 1236-37 (1953).
47. Paul M. Bator, Finality in Criminal Law and Federal Habeas Corpus for State

Prisoners, 756 HARV. L. REV. 441, 465 (1963)
48. Ch. 28, 14 Stat. 385 (1867) (current version at 28 U.S.C. § 2241 et seq.).
49. Some argue against the “popular conception that a purpose of the Act was to

extend federal habeas to state prisoners.”  These scholars, instead, argue that the legis-
lative history suggests Congress did not intend to grant state prisoners access to the
federal writ of habeas. See Frank W. Smith Jr., Federal Habeas Corpus: State Prison-
ers and the Concept of Custody, 4 U. RICH. L. REV. 1, 12-13 (1969) (citing Louis Mayers,
The Habeas Corpus Act of 1867: The Supreme Court as Legal Historian, U. CHI. L. REV.
33, 43 (1965)).  The fact that Congress may have primarily focused on former slaves,
does not necessarily mean Congress closed the door on state prisoners seeking habeas
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vided that “in addition to the authority already conferred by law,” the
federal courts “shall have power to grant the writ of habeas corpus in
all cases where any person may be restrained of his or her liberty in
violation of the Constitution, or of any treaty or law of the United
States.”50  Section 1 is important for two principal reasons.

First, the Act permitted “a person imprisoned or detained under
state authority to seek a writ of habeas corpus from the federal courts
if he believed that his rights under the United States Constitution or
statutes were violated by the state.”51  Secondly, the Act focuses on
the restraint imposed upon the liberty of the habeas petitioner, unlike
Section 14 of the Judiciary Act, which spoke in terms of prisoners in
jail.52  One explanation for the conspicuous phraseological change is
that Congress wanted to create a mechanism by which newly freed
slaves could challenge either violations of the Civil Rights Act of
186653 or violations of the Thirteenth Amendment.54 The legislative
history and the genesis of the bill both suggest that the Act’s “drafts-
man envisaged a habeas proceeding instituted on behalf not of a pris-
oner but of an ex-slave allegedly ‘restrained of his liberty’ under an
apprenticeship or contract labor statute.”55  Courts, in fact, did extend
the Act to individuals restrained of their liberty in violation of the
Thirteenth Amendment, even though not imprisoned in the classical
sense.56  But the judiciary ultimately did not narrowly interpret the

relief in federal courts.  See Marc Arkin, The Ghost at the Banquet: Slavery, Federalism,
and Habeas Corpus for State Prisoners, 70 TUL. L. REV. 1, 9 (1995) (noting that Con-
gress extended national power over the states in order to protect individuals from arbi-
trary imprisonment by state governments).

50. Habeas Corpus Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385 (1867) (emphasis
added).

51. William M. Wiecek, The Great Writ and Reconstruction: The Habeas Corpus
Act of 1867, 36 J. SO. HIST., 530, 531 (1970).

52. Lewis Mayers, The Habeas Corpus Act of 1867: The Supreme Court as Legal
Historian, 33 U. CHI. L. REV. 31, 35 (1965).

53. Ch. 31, 14 stat. 27 (1866) (codified as amended at 42 U.S.C. §§ 1981-1983)).
54. U.S. Const. amend. XIII (“Neither slavery nor involuntary servitude, except as

a punishment for crime whereof the party shall have been duly convicted, shall exist
within the United States, or any place subject to their jurisdiction.”).  The decision to
move away from the Judiciary Act’s “prisoner in gaol” language and opt instead for “any
person . . . restrained of his or her liberty,” makes perfect sense when considering the
fact that an “ex-slave held in bondage or peonage” is certainly restrained of his or her
liberty while not necessarily in custody in the classic physically confined sense.  Mayers,
supra note 52, at 35.

55. Mayers, supra note 52, at 47.  The Act was likely designed to provide a “final
resolution of the petitioner’s right to freedom.” Id. at 48.

56. Chief Justice Salmon Chase, while sitting on circuit, in the case In re Turner,
concluded that a former slave indentured to her former master was in custody for pur-
poses of habeas jurisdiction. See In re Turner, 24 F. Cas. 337, 339 (Chase, Circuit Jus-
tice, C.C.D. Md. 1867) (No. 14,247).  As a result, the court held the petitioner “must be
discharged from restraint by the respondent,” id. at 340, because the “contract violated
the Thirteenth Amendment as a form of involuntary servitude.”  George Rutherglen,
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Act to create a framework dedicated solely to the enforcement of the
Civil Rights Act or the Thirteenth Amendment.57  Instead, the Act
was interpreted to extend the writ of habeas to prisoners convicted by
a state court of competent jurisdiction.58  The phraseological change to
restraint on one’s liberty, nevertheless, does present the question
whether the alteration was intended to upset the imprisonment con-
ception of custody for such petitioners.

Despite a general meagerness of congressional history devoted to
the Habeas Corpus Act,59 Senator Lyman Trumbull of Illinois, while
reporting the bill in the Senate stated:

[T]he habeas corpus act of 1789, to which this bill is an
amendment, confines the jurisdiction of the United States
courts in issuing writs of habeas corpus to persons who are
held under United States laws. Now, a person might be held
under a State law in violation of the Constitution and laws of
the United States, and he ought to have in such a case the
benefit of the writ, and we agree that he ought to have re-
course to the United States courts to show that he was ille-
gally imprisoned in violation of the Constitution or laws of
the United States.60

State Action, Private Action, and the Thirteenth Amendment, 94 VA. L. REV. 1367, 1388
(2008). The writ’s extension to former slaves, however, had no bearing on the common
law rule that a prisoner convicted by a court of competent jurisdiction had to satisfy the
strict custody rule to meet the custody jurisdictional requirement. See infra notes 112-
138 and accompanying text.

57. See Ex parte McCardle, 73 U.S. 318, 325 (1868) (emphasis in original).
The first section gives to the several courts of the United States, and the sev-
eral justices and judges of such courts within their respective jurisdictions, in
addition to the authority already conferred by law, power to grant writs of
habeas corpus in all cases where any person may be restrained of liberty in
violation of the Constitution or of any treaty or law of the United States.

Id.; see also Fay v. Noia, 372 U.S. 391, 416 (1963) (asserting that the “legislative his-
tory” of the Act “lends support” to “conclusion” that Congress intended to allow federal
review of state convictions).

58. Prior to enactment of the Habeas Corpus Act of 1867, courts followed the com-
mon-law rule that “a judgment of conviction rendered by a court of general criminal
jurisdiction was conclusive proof that confinement was legal. Such a judgment pre-
vented issuance of the writ without more.”  United States v. Hayman, 342 U.S. 205, 211
(1952); accord Ex parte Watkins, 28 U.S. (3 Pet.) 193, 207 (1830) (“The judgment of the
circuit court in a criminal case is of itself evidence of its own legality, and requires for its
support no inspection of the indictments on which it is founded.”).  Even after 1867,
according to Paul Bator’s article, prisoners who were being held in custody pursuant to
a sentence imposed by a court of competent jurisdiction might have been able to petition
for habeas relief (in the sense that they were indeed in custody), but they would have
lost on the merits; “if a court of competent jurisdiction adjudicated a federal question in
a criminal case, its decision of that question was final, subject only to appeal, and not
subject to redetermination on habeas corpus.”  Bator, supra note 47, at 483.

59. Mayers, supra note 52, at 43.
60. CONG. GLOBE, 39th Cong., 1st Sess. 4229 (1866) (emphasis in original omitted,

emphasis added).
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Although it is true that “the bill nowhere mentioned prisoners”61 and
only mentioned the word custody in “two places,”62 Senator Trum-
bull’s statement suggested that Congress understood the restraint-on-
one’s-liberty phraseology to require the petitioner, attacking a sen-
tence of a court of competent jurisdiction, be illegally imprisoned.
Senator Trumbull was not alone in understanding that custody, under
such circumstances, required imprisonment.

Senator Reverdy Johnson of Maryland, while voicing his concerns
with the geographic reach of the Act, supported an imprisonment un-
derstanding of the restraint-on-one’s-liberty phraseology.  Senator
Johnson worried that “a man who may be imprisoned in any part of
the United States” could be brought out of confinement by the “writ
issued by a district judge of the United States farthest from the place
of imprisonment.”63  Responding to Senator Johnson’s concerns, Sena-
tor Trumbull replied that it would be “objectionable” that a “district
judge in one part of the Union might issue a writ of habeas corpus to
bring before him a person confined in a remote part of the Union
. . . .”64  The back-and-forth between Senator Trumbull and Senator
Johnson strongly implies that Congress did not view the restraint-on-
liberty phraseology as upsetting the common-law understanding of
custody for individuals convicted by a court of competent jurisdiction.
Instead, it appears that Congress equated custody with restraint on
liberty and thus required the petitioner be detained, or more precisely
imprisoned, to satisfy the custody jurisdictional requirement of the
habeas statute.

C. THE 1874 REVISED STATUTES OF THE UNITED STATES

Congress, in 1874, amassed the “general and permanent” laws of
the United States, including the Habeas Corpus Act of 1867,65 into
one volume entitled the Revised Statutes of the United States.66  Sec-

61. Mayers, supra note 52, at 37.
62. Id. at 48 n.65
The word ‘custody’ appears at two places in the 1867 statute: in the provision
requiring that the petitioner for habeas corpus shall set forth, among other
things, ‘in whose custody he or she is detained,’ and in the provision authoriz-
ing the Supreme Court, in connection with appeals to that Court under the act,
to prescribe ‘regulations and orders, as well for the custody and appearance of
the person alleged to be restrained of his liberty,’ as for other formal matters
connected with an appeal to the Court.

Id.
63. CONG. GLOBE, 39th Cong., 2d Sess. 730 (1867) (emphasis added).
64. Id. (emphasis added).
65. Ch. 28, 14 Stat. 385 (1867).
66. Federal Judicial History Office, GUIDE TO RESEARCH IN FEDERAL JUDICIAL HIS-

TORY 103, 113 (2010) (“In 1878, Congress published a second edition that omitted obso-
lete laws and corrected errors from the first edition.”); see also U.S. Nat. Bank of Oregon
v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 449 n.4 (1993) (“The 1874 edition of the
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tion 752 of Chapter 13 of the Revised Statutes67—titled Habeas
Corpus— provided that “[t]he several justices and judges of the said
courts, within their respective jurisdictions, shall have power to grant
writs of habeas corpus for the purpose of an inquiry into the cause of
restraint of liberty.”68  Section 752’s “restraint of liberty” language em-
ulated the Habeas Corpus Act of 1867.  Section 753, however, reverted
back to the Judiciary Act of 1789’s69 use of the term “custody” and the
phrase “prisoner in jail.”70  The Section provided that:

The writ of habeas corpus shall in no case extend to a pris-
oner in jail, unless . . . he is in custody under or by color of the
authority of the United States, or is committed for trial before
some court thereof; or is in custody for an act done or omitted
in pursuance of a law of the United States, or of an order,
process, or decree of a court or judge thereof; or is in custody
in violation of the Constitution or of a law or treaty of the
United States . . . .71

Some have speculated that the reference to “prisoner” and “custody” in
the Revised Statutes was the result of “apparently unnoticed handi-
work of the compiler of the revised statutes.”72  An alternate explana-
tion for the reversion back to Judiciary Act of 1789’s use of the term
“custody” and the phrase “prisoner in jail,” is that Congress revised
the statutes to capture the “true intent and meaning” of the law at the
time.73

Senator Roscoe Conkling, when reporting the Revised Statutes to
the Senate, stated that “although the phraseology of course has been
changed” in some ways, “the aim throughout has been to preserve ab-
solute identity of meaning, not to change the law in any particular”

Revised Statutes marked the last time Congress codified United States laws by reenact-
ing all of them. An 1878 edition of the Revised Statutes updated the original Revised
Statutes, but was not enacted as positive law.”).

67. REV. STAT. § 753 (1874).
68. Id. § 752 (emphasis added).  I mentioned in note 14, supra, that the structure of

section 14 of the Judiciary Act of 1789 consisted of three sentences.  Likewise, the Re-
vised Statutes of 1874 is similarly divided into three components.  Section 751 grants
courts the power to issue writs of habeas corpus. Id. § 751.  Section 752 conferred a
more limited version of that authority upon individual federal judges to grant the initial
writ of habeas corpus “for the purpose of an inquiry into the cause of restraint of lib-
erty.” Id. § 752.  Like section 14’s third sentence, section 753 imposed the custody limi-
tation upon both section 751 (courts) and section 752 (judges). Id. § 753.

69. Ch. 20, 1 Stat. 73 (1789).
70. REV. STAT. § 753.
71. Id. (emphasis added).
72. Mayers, supra note 52, at 35 n.20.
73. 2 CONG. REC 4220 (1874) (remarks of Sen. Conkling); see also Chapman v.

Houston Welfare Rights Org., 441 U.S. 600, 625 (1979) (Powell J., concurring) (“The
history of the [1874] revision makes abundantly clear that Congress did not intend the
revision to alter the content of federal statutory law.”).
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way.74  In fact, the goal of the revisions was “to present . . . the law in
all its parts as it was actually found to exist dispersed through seven-
teen volumes of statutes.”75  Senator Conkling’s statement suggests
that Congress did not seek to change the meaning of the law by revis-
ing the statutes. The Revised Statutes, rather, were intended to make
the law both more accessible and generally more understandable to
the general public.76  If the changes in phraseology in the Revised
Statutes were meant to significantly alter the meaning of the law, one
would not expect the Senate to have “passed the bill with only a few
minutes of discussion.”77  The meager legislative record devoted to the
Revised Statutes implied that Congress was not departing from the
previous understanding of custody’s operative meaning.  Even though
Senator Morton of Indiana noted that the commissioners on the joint
committee—tasked with revising the statutes—”cloth[ed]” the prior
“phraseology” in “new language,” there is no evidence that Congress or
the committee intended to change the meaning of the law, nor the
meaning of custody in particular.78

The interchangeable use of the restraint-of-liberty phraseology in
section 752 and the prisoner-in-jail and custody terminology in section
753 means that Congress equated restraint of liberty with imprison-
ment—at least for an individual convicted by a court of competent ju-
risdiction.79  To dispel any doubt, one need only look to the statutory

74. 2 CONG. REC 4220 (1874) (remarks of Sen. Conkling).
75. Id.
76. See id. (discussing the goal to make the law more understandable for the public

more generally). Given “the customary stout assertions of the codifiers that they had
merely clarified and reorganized without changing substance,” the Supreme Court has
been hesitant to conclude that the 1874 revision altered the original scope of a revised
statute. See United States v. Price, 383 U.S. 787, 803 (1966); see also Maine v.
Thiboutot, 448 U.S. 1, 14 (1980) (Powell J., dissenting) (“Since the legislative history
also shows that the revision [of 1874] generally was not intended to alter the meaning of
existing law. . .this Court previously has insisted that apparent changes be scrutinized
with some care.”).

77. William L. Burdick, The Revision of the Federal Statutes, 11 A.B.A.J. 178, 179
(1925); see also Anita S. Krishnakumar, The Sherlock Holmes Canon, 84 GEO. WASH. L.
REV. 1, 2-3 (2016) (defining the “dog that did not bark” interpretative canon/presump-
tion as follows: “if a statutory interpretation would significantly change the existing
legal landscape, Congress can be expected to comment on that change in the legislative
record; thus, a lack of congressional comment regarding a significant change can be
taken as evidence that Congress did not”).

78. 2 CONG. REC. 4220 (remarks of Sen. Morton).
79. REV. STAT. § 752 (1874) (emphasis added).  Section 753’s “prisoner in jail” ter-

minology, admittedly, does not cover the entire universe of people who could seek
habeas under section 752 or 751.  The category of people who were suffering a “restraint
of liberty” (within the meaning of section 752) could have been somewhat broader than
the category of people who were prisoners in jail (triggering the special restriction im-
posed by section 753).  In fact, subsequent provisions in the same chapter of the Revised
Statutes tend to support this possibility.  For instance, section 760 referred to “the party
imprisoned or restrained.” Id. § 760; see also id. § 765 (“The person alleged to be in
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interaction between section 752 and section 753.  For a judge to in-
quire into the cause of restraint on one’s liberty, pursuant to section
752, the habeas petitioner attacking a sentence of a court of competent
jurisdiction  had to be imprisoned to satisfy the custody jurisdictional
requirement of section 753.80  The intermixing of language from both
the Judiciary Act of 1789 and the Habeas Corpus Act of 1867 in the
Revised Statutes suggests that Congress did not intend the restraint-
on-one’s-liberty phraseology to upset the common law historical mean-
ing of custody as applied to individuals imprisoned pursuant to a con-
viction by a court of competent jurisdiction.

D. THE 1948 REVISIONS AND CODIFICATION OF THE HABEAS CORPUS

ACT

From 1874 until 1948, sections 75281 and 75382 of the Revised
Statutes went untouched by Congress.  But in 1948, Congress, re-
sponding to the successive filing of habeas petitions by state prisoners
who were “collaterally attacking state court convictions in a broad and
repetitious manner,”83 directed the Judicial Conference of the United

prison or confined or restrained of his liberty.”).  Sections 751 and 752, therefore, likely
enabled not just prisoners but also a few other categories of people to seek habeas.  For
example, section 752 of the Revised Statutes allowed individual federal judges to grant
habeas to people who were being held in a condition of slavery or involuntary servitude.
See supra note, at 56. Both sections may have also accounted for additional categories of
people—such as the historical use of habeas in family settings (i.e., with respect to pa-
rental “custody”), or to contest the legality of someone’s enlistment in the military, or to
contest confinement in a mental institution. See infra note, at 111. If such categories of
people were indeed eligible for habeas under sections 751 and 752, it follows that some
people were eligible for habeas under sections 751 and 752 even though they were not
“prisoner[s] in jail” whose applications for habeas would have been governed by section
753.  Those categories, however, involve situations in which the recipient of the writ of
habeas had the type of dominion over the petitioner that would enable the recipient to
produce the person’s body.  Alternatively, section 753 is best read as imposing special
restrictions (imprisonment) on the circumstances in which a federal court or an individ-
ual federal judge could grant habeas with respect to an individual convicted by a court
of competent jurisdiction.

80. As explained in note 56, supra, an individual restrained of their liberty result-
ing from a violation of the Thirteenth Amendment does not need to be in custody in the
common-law sense.

81. Rev. Stat. § 752.
82. Id. § 753.
83. Frank A. Hooper, Habeas Corpus Under 28 U.S.C. Section 2254 - Bane or Bless-

ing, 9 Cumb. L. Rev. 391, 393-94 (1978) (noting that “the scope of the writ enlarged
(mainly due to the expansion of due process considerations)”); see Note, Federal Habeas
Corpus for State Prisoners, 55 Colum. L. Rev. 196, 197 (1955) (asserting that abuse of
the writ was a constant irritant to the states and “impos[ed] a financial burden on the
state having to defend its adjudications in district courts”). O. John Rogge and Murray
A. Gordon attribute the surge in state prisoners filing federal habeas petitions to a more
expansive view of the rights applicable to the States guaranteed under the Fourteenth
Amendment to the United States Constitution during the 1920s. See O. John Rogge &
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States to develop possible solutions to limit abusive filings.84  The Ju-
dicial Conference appointed a committee to study federal habeas
corpus procedure,85 and that committee, working together with “the
Committee on Revision of the Laws,” advocated revisions to the
habeas statute.86

Chapter 153, entitled “Habeas Corpus,” codified sections 752 and
753 of the Revised Statutes into section 2241.87  Subsection (a) of sec-
tion 2241, titled the “[p]ower to grant writ,” closely mirrors the lan-
guage used in section 752, stating specifically that:

Writs of habeas corpus may be granted by the Supreme
Court, any justice thereof, the district courts and any circuit
judge within their respective jurisdictions.  The order of a cir-
cuit judge shall be entered in the records of the district court
of the district wherein the restraint complained of is had.88

Recall that section 752 enabled courts to inquire into the “the cause of
restraint of liberty.”89 Subsection (a) of section 2241 retains restraint
but drops the phrase of liberty.  The phrase restraint of liberty does not
appear anywhere in chapter 153.90  The reason proffered by the com-
mittee tasked with revising the statutes, for the absence of the phrase
from chapter 153 is noteworthy.  The Report from the House Commit-
tee on the Judiciary to the full House of Representatives announced
that the “[w]ords ‘for the purpose of an inquiry into the cause of re-
straint of liberty’ . . . were omitted as merely descriptive of the writ.”91

That statement is of great significance because it conclusively demon-
strates that Congress did not view the restraint of liberty phraseology
as altering the common-law understanding of custody.  The Report,
moreover, stated that the “changes in phraseology” were “necessary to
effect the consolidation” of the Revised Statutes into Title 28 of the

Murray A. Gordon, Habeas Corpus, Civil Rights, and the Federal System, 20 U. Chi. L.
Rev. 509, 511-12 (1953).

84. Hooper, supra note 83, at 394; see also Frank W. Wilson, Federal Habeas
Corpus and the State Court Criminal Defendant, 19 Vand. L. Rev. 741, 744 (1966) (“In
1948, the Federal Habeas Corpus Act was amended, largely in response to steadily
mounting criticism of the expansion of federal habeas corpus supervision of state court
trials.”).

85. Hooper, supra note 83, at 394.
86. 93 CONG. REC. 5049 (1947); Congress heeded the committee’s recommendations

by passing an act intended “[t]o revise, codify, and enact into law title 28 of the United
States Code entitled ‘Judicial Code and Judiciary.’”  Act of June 25, 1948, Pub. L. 80-
773, ch. 646, 62 Stat. 869 (1948) (codified as amended at 28 U.S.C. § 1350 (2000)).  Title
28 revised the phraseology of the preexisting habeas statutes, while also adding § 2554.
See id.

87. 28 U.S.C. § 2241(a) (2018).
88. Id. (emphasis added).
89. REV. STAT. § 752 (1874) (emphasis added).
90. See generally 28 U.S.C. 153 (2018).
91. H.R. REP. NO. 80-308, at 178 (2d Sess. 1947).
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United States Code.92  Changing phraseology for the sole purpose of
consolidation implies that the alterations to the statutory text were
meant only to condense the statutory language and were not intended
to substantively alter legal meaning.93

Furthermore, subsection (c) of section 2241 closely mirrors the
language used in section 753, stating that:

The writ of habeas corpus shall not extend to a prisoner un-
less—(1) He is in custody under or by color of the authority of
the United States or is committed for trial before some court
thereof; or (2) He is in custody for an act done or omitted in
pursuance of an Act of Congress, or an order, process, judg-
ment or decree of a court or judge of the United States; or (3)
He is in custody in violation of the Constitution or laws or
treaties of the United States . . . .94

Unlike section 753 of the Revised Statutes, subsection (c) of section
2241 does not include the noun jail after prisoner.  The omission of
liberty in section 2241 subsection (a) and jail in section 2241 subsec-
tion (c) raises the natural question of whether Congress intended any
substantive change with the omission of both words.  The more precise
question is whether Congress sought to alter the meaning of custody.
The legislative history of section 2241 strongly indicates that Con-
gress did not intend to change the historical common law understand-
ing of the custody requirement.

John M. Robsion, a member of the House of Representatives,
stated on the House floor that the committees tasked with revising the
statutes studied the preexisting statutes “carefully” and proceeded
“word for word and line for line” to effectively restate “the Federal
laws . . . in effect on April 15, 1947.”95  Representative Robsion also
stated that the revision would represent “the body of the laws that are
now in existence.”96  Representative Robsion’s remarks indicate that
Congress, or at least the House of Representatives, understood section
2241 to supply the “people generally” with readily accessible and more
textually clear statutes, but not to alter the statutes’ legal meaning.97

Moreover, there is no legislative history indicating that the House un-

92. Id. at 177.
93. The Supreme Court recently applied such logic to the Court Interpreters Act,

See Taniguchi v. Kan Pac. Saipan, Ltd., 566 U.S. 560, 565 (2012) (“The substance of this
Act was transmitted through the Revised Statutes of 1874 and the Judicial Code of 1911
to the Revised Code of 1948, where it was codified, ‘without any apparent intent to
change the controlling rules. . .”‘) (citation omitted).

94. 28 U.S.C. § 2241(c) (2018) (emphasis added).
95. 93 CONG. REC. 5049 (1947).
96. 93 CONG. REC. 8385.
97. Id.
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derstood the Act to alter the pre-existing legal understanding of the
custody requirement.98

In addition, legislative history suggests that the Senate also did
not intend to upset the common law traditional understanding of the
custody requirement.  First off, the Report from the Senate Committee
on the Judiciary stated that “great care has been exercised to make no
changes in the existing law which would not meet with substantially
unanimous approval.”99  It seems unlikely that such a significant
change as allowing a non-imprisoned habeas petitioner, who was con-
victed by a court of competent jurisdiction, to satisfy the custody re-
quirement would have enjoyed “substantially unanimous” support.

A colloquy between Senator Absalom Willis Robertson of Virginia
and Senator Forest C. Donnell of Missouri is to the same effect as the
committee report.  During the discussion of the 1948 codification, Sen-
ator Robertson asked whether “the bill presents this codification as a
thoroughly expert codification of existing law.”100  Senator Donnell re-
sponded that “[i]n codifying and revising, it was felt essential in some
instances—as, for instance, in the matter of habeas corpus to redraft
the provisions of the statute.”101  Senator Donnell further stated that
Congress “had the advantage of knowing what the judicial conference
of senior circuit judges . . . had decided as to what should be done with
respect to that particular subject.”102  Senator Donnell also reassured
Senator Robertson that “the purpose of this bill is primarily to revise
and codify and to enact into positive law, with such corrections as
were deemed by the committee to be of substantial and noncontrover-
sial nature.”103

One such substantial, yet noncontroversial, modification that
Senator Donnell was in all likelihood referring to was the addition of
section 2254.104  Section 2254 was the product of the Judicial Confer-
ence committee’s report on possible legislative solutions to the abuse
of federal habeas by state petitioners.105  The section provided:

98. “[W]here the legislative history is silent, courts should not presume that Con-
gress intended to work drastic changes in a law, on the theory that if drastic changes
were intended, some legislator would have ‘barked’ and highlighted the change some-
where in the legislative history.” See Anita S. Krishnakumar, The Hidden Legacy of
Holy Trinity Church: The Unique National Institution Canon, 51 WM. & MARY L. REV.
1053, 1096 n.202 (2009).

99. Revising, Codifying, and Enacting into Law Title 28 of the United States Code,
Entitled “Judicial Code and Judiciary,” S. REP. NO. 80-1159, at 2 (2d Sess. 1948).

100. 93 CONG. REC. 7928.
101. Id.
102. Id.
103. Id.
104. 28 U.S.C. § 2254 (2018).
105. Hooper, supra note 83, at 394.
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An application for a writ of habeas corpus in behalf of a per-
son in custody pursuant to the judgment of a State court shall
not be granted unless it appears that the applicant has ex-
hausted the remedies available in the courts of the State, or
that there is either an absence of available State corrective
process or the existence of circumstances rendering such pro-
cess ineffective to protect the rights of the prisoner.  An appli-
cant shall not be deemed to have exhausted the remedies
available in the courts of the State, within the meaning of
this section, if he has the right under the law of the State to
raise, by any available procedure, the question presented.106

Section 2254 codified a United States Supreme Court decision that re-
quired a petitioner convicted in state court to exhaust state remedies
prior to seeking habeas review in federal court.107  According to Chief
Judge Parker, who was in charge of the Judicial Conference of Senior
Circuit Court Judges who drafted section 2254, the purpose of the sec-
tion was to simplify the habeas procedure, eliminate frivolous succes-
sive petitions, and incentivize states to adopt adequate post-conviction
procedures.108  Even though section 2254 supplemented the Revised
Statutes, in that the section created additional procedural require-
ments, there exists no indication that the committee or Congress
sought to change the common law understanding of custody with its
addition.  The section, in fact, includes the words prisoner and cus-
tody.  Moreover, the Senate Report, in describing the purpose of sec-
tion 2254, uses “persons detained” and “prisoner.”109  The use of both
terms in the Senate Report adds additional support to the supposition
that a petitioner—who was convicted by a court of competent jurisdic-
tion—had to be imprisoned to satisfy the custody requirement despite
the addition of section 2254 to chapter 153.

The enactment of Title 28 of the United States Code into positive
law undoubtedly involved notable changes to the pre-existing habeas
statutes.  The statutory language, however, was “altered in detail but
not in substance.”110  In addition, the retention of terms like prisoner
and custody and the significant amount of legislative history support-
ing an imprisonment conception of custody demonstrate that Congress
preserved the common law strict custody rule—at least for individuals
convicted by a court of competent jurisdiction.  As similarly discussed

106. 28 U.S.C. § 2254.
107. Ex parte Hawk, 321 U.S. 114, 118 (1944) (requiring that a petitioner seeking

habeas relief in the federal courts exhaust state proceedings beforehand).
108. John J. Parker, Limiting the Abuse of Habeas Corpus, 8 F.R.D. 171, 173-74

(1948).
109. Revising, Codifying, and Enacting into Law Title 28 of the United States Code,

Entitled “Judicial Code and Judiciary,” S. REP. NO. 80-1159, at 9 (2d Sess. 1948).
110. Louis H. Pollak, Proposals to Curtail Federal Habeas Corpus for State Prison-

ers: Collateral Attack on the Great Writ, 66 YALE L. J. 50, 52 n.9 (1956).
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at length above,111 the textual distinction between section 2241(a)’s
use of “restraint” and section 2241(c)’s extension of the writ to “a pris-
oner” leaves room for the possibility that a few categories of people
might be eligible for habeas under section 2241(a) even though they
are not “prisoner[s]” (and hence are not subject to the limitations im-
posed by section 2241(c)).  With that being said, those categories are
linked together,112 and alternatively, an individual convicted by a
court of competent jurisdiction is still subject to the custody limitation
imposed by section 2241(c). The next part of this Article will turn to
the Supreme Court’s interpretation of the custody requirement both
prior to and after the 1948 codification.

III. THE UNITED STATES SUPREME COURT’S
INTERPRETATION OF CUSTODY

Prior to 1963, the United States Supreme Court consistently in-
terpreted custody to require imprisonment.113  In fact, a number of
Supreme Court decisions interpreting section 2241114 of the 1948 codi-
fication interpreted custody to require physical confinement.115  That
approach, however, was abandoned in 1963.116 This Part examines
the history of the Court’s interpretation of custody and analyzes the
rationale for the abandonment of the strict custody rule by the Warren
Court.

111. See supra note 79.
112. Those categories of people—such as the historical use of habeas in family set-

tings [i.e., with respect to parental “custody”], or to contest the legality of someone’s
enlistment in the military, or to contest confinement in a mental institution—involve
situations in which the recipient of the writ of habeas had the type of dominion over the
petitioner that would enable the recipient to produce the person’s body.

113. Calaway, supra note 8, at 760 (opining that “the earliest interpretations of cus-
tody required that a petitioner be physically confined.  The Court’s interpretation relied
on the literal translation of habeas corpus, “you have the body,” and thus, it was neces-
sary to have the body in order to release it”); see also Ian J. Postman, Re-Examining
Custody and Incarceration Requirements in Postconviction DNA Testing Statutes, 40
CARDOZO L. REV. 1723, 1736–37 (2019).

Courts historically read the federal writ’s custody requirement strictly. How-
ever, beginning in the early 1960s, the Warren Court relaxed the meaning of
‘custody’ in the habeas context. The Court has read the requirement leniently
ever since. Today, the habeas custody requirement entails only that a person
files their habeas corpus petition in federal court while under government-im-
posed restraints not shared by the general public.

114. 28 U.S.C. § 2241 (2018).
115. Wales v. Whitney, 114 U.S. 564 (1885) (reaffirming the strict custody rule);

McNally v. Hill, 293 U.S. 131 (1934) (same).
116. Jones v. Cunningham, 371 U.S. 326 (1963).
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A. THE STRICT CUSTODY RULE

Wales v. Whitney,117 decided in 1885, was the first case in which
the United States Supreme Court explicitly interpreted the habeas
custody requirement.  Referring to section 754 of the 1874 Revised
Statutes,118 the Court stated that “[w]hile the acts of congress con-
cerning this writ are not decisive, perhaps, as to what is a restraint of
liberty, they are evidently framed in their provisions for proceedings
in such cases on the idea of the existence of some actual restraint.”119

The statement implied that the Court understood the statutory text to
equate restraint of liberty with actual physical restraint.  The Court
nonetheless noted that the statute was devoid of a “satisfactory defini-
tion” of “the character of the restraint or imprisonment” required to
sustain the writ.120  The Court, therefore, had to develop its own cus-
tody rule to determine when a petitioner satisfied the restraint of lib-
erty inquiry.

The Court first argued that the use of “detained” and “custody” in
the text of the statute “contemplate[s] a proceeding against some per-
son who has the immediate custody of the party detained, with the
power to produce the body of such party before the court or judge, that
he may be liberated if no sufficient reason is shown to the con-
trary.”121  The Court next looked to the common law and English case
law122 to argue that “[s]omething more than moral restraint is neces-
sary to make a case for habeas corpus.  There must be actual confine-
ment or the present means of enforcing it.”123  Based on both the text
of the statute and the common law history, the Court fashioned the
bright-line “strict custody rule,” requiring actual confinement for a pe-
titioner to satisfy the jurisdictional custody requirement.124

117. 114 U.S. 564 (1885).
118. REV. STAT. § 754 (1874).  According to the Court, “Rev. Stat. § 754 says the ap-

plication for the writ must set forth ‘in whose custody he (the petitioner) is detained,
and by virtue of what claim or authority, if known.’” Wales, 114 U.S. at 574.  The Court
does not specifically cite Rev. Stat. § 752 or § 753, but clearly alludes to both by inter-
preting the restraint-on-liberty phraseology.

119. Wales, 114 U.S. at 574.
120. Id.
121. Id.
122. The Court referred to Lord Mansfield’s determination, in Rex v. Dawes and Rex

v. Kessel, that because neither petitioner was detained both did not satisfy the custody
requirement. Id. at 573.

123. Id. at 571-72.
124. Developments, supra note 6, at 1074.  The strict custody rule implies the adop-

tion of an inflexible rule formula for determining the custody question.  The Court, how-
ever, acknowledged that “the extent and character of the restraint which justifies the
writ, must vary according to the nature of the control which is asserted over the party in
whose behalf the writ is prayed.” Wales, 114 U.S. at 572. The Court’s custody rule,
therefore, seems to suggest some flexibility in application, in that some sort of restraint
short of physical confinement may be sufficient to render a petitioner in custody for
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Applying the strict custody rule, Mr. Wales’ habeas petition was
denied for lack of jurisdiction because he was not in actual physical
confinement.  Mr. Wales was prevented from leaving the nation’s capi-
tal city, at the direction of the Secretary of the Navy, pending his
court-martial proceeding.  The Court deemed this limitation an insuf-
ficient restraint to place him in custody.125  The Court reasoned that
Mr. Wales retained sufficient autonomy and freedom because he was
not confined to a prison, but was only instructed not to leave the
city.126  The fact that Mr. Wales’ retained physical independence
meant that his confinement to the nation’s capital did “not present
such a case of restraint of personal liberty as to call for discharge by a
writ of habeas corpus.”127

Nearly half a century after the Wales decision, the Court reaf-
firmed the strict custody rule in McNally v. Hill.128  In that case, Mc-
Nally was convicted on a three-count indictment for violating several
provisions of the National Motor Vehicle Theft Act.129  He petitioned
for a writ of habeas corpus while serving the concurrent first and sec-
ond count sentences but before beginning his consecutive third count
sentence, challenging only his conviction for the third count.130  The
Court acknowledged that the governing statute failed to define cus-
tody, and thus, to ascertain its meaning the Court turned to the “com-
mon law, from which the term was drawn, and to the decisions of this
Court interpreting and applying the common-law principles which de-
fine its use when authorized by the statute.”131

The Court determined that the “traditional form of the writ,”—
according to English common law, Parliamentary legislation, and
British judicial interpretations—”put in issue only the disposition of
the custody of the prisoner . . . .”132  As a result, the Court decided that

purposes of federal habeas corpus relief. Flexibility in application, however, is not pre-
sent in the case law prior to 1963, except for petitions—from petitioners not convicted
by a court of competent jurisdiction—for relief involving exceptional circumstances.
Tina D. Santos, Williamson v. Gregoire: How Much Is Enough - The Custody Require-
ment in the Context of Sex Offender Registration and Notification Statutes, 23 SEATTLE

U. L. REV. 457, 463-64 (1999); see also K.L.M., Federal Habeas Corpus in Child Custody
Cases, 67 VA. L. REV. 1423, 1424, 1434 (1981) (recognizing that “there is precedent in
the English common law. . .for the use of the writ of habeas corpus in child custody
cases,” yet still concluding that “the use of federal habeas is unjustified in child custody
cases and that more appropriate federal remedies exist to vindicate the parents’ feder-
ally protected rights”).

125. Santos, supra note 124, at 463.
126. Wales, 113 U.S. at 575.
127. Id.
128. 293 U.S. 131 (1934).
129. McNally v. Hill, 293 U.S. 131, 133 (1934).
130. McNally, 293 U.S. at 134.
131. Id. at 136.
132. Id. at 137.
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its statutory power to issue the writ was pre-conditioned on the pros-
pect that the petitioner would be “immediate[ly] release[d]” from cus-
tody.133  The Court also looked, for added support, to the statutory
origin and the subsequent development of the writ.  The Court noted
that “[s]ection 14 of the Judiciary Act was at pains to declare that the
writ might issue for the purpose of inquiring into the cause of re-
straint of liberty. Without restraint of liberty, the writ will not is-
sue.”134  The Court’s statement is all-in-one: wrong, interesting, and
consequential.  The statement is wrong because as explored in Part I
(A),135 section 14 of the Judiciary Act136 never uses the phrase “re-
straint of liberty.”  Such phraseology, as previously explained,
originated in the Habeas Corpus Act of 1867.137  The statement, more-
over, is interesting because the Court appears to have equated re-
straint of liberty with actual physical confinement—reaffirming the
strict custody rule despite using the restraint-on-one’s-liberty phrase-
ology.  And the statement is consequential because if Congress did in-
deed want to statutorily change the common law meaning of custody,
it appears that slight phraseological alterations would not do the
trick.  The Court did not seem willing to attribute legal significance to
fluctuations back and forth between prisoner in jail, custody, and re-
straint on liberty in the statutory text.

In the end, the unanimous Court in McNally reaffirmed the strict
custody rule.  The Court based its decision on the common law, the
statutory text, precedent, and the historical use of the writ.  By reaf-
firming the strict custody rule, the law of the land required that the
habeas petitioner be confined by a “restraint which is unlawful.”138

Hence, if the petitioner was not physically restrained, “the writ” could
“not be used.”139

B. ABANDONMENT OF THE STRICT CUSTODY RULE

In the 1950s and the 1960s, the United States Supreme Court be-
came “a major initiative-producing agency of modern government,”140

and the “Warren Court’s various rights revolutions” have certainly

133. Id. at 138.
134. Id.
135. See supra notes 5-9 and accompanying text.
136. Ch. 20, 1 Stat. 73 (1789).
137. Ch. 28, 14 Stat. 385 (1867).
138. McNally, 293 U.S. at 138.
139. Id.
140. Robert G. McCloskey, Reflections on the Warren Court, 51 VA. L. REV. 1229,

1250 (1965); see also Toby J. Heytens, Managing Transitional Moments in Criminal
Cases, 115 YALE L.J. 922, 931 n.34 (2006) (“The most disruptive set of transitional mo-
ments in United States history occurred during the criminal procedure revolution of the
1960s.”).
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“generated more than their share of the historical limelight.”141  The
Warren Court’s constitutional rights innovations were especially sig-
nificant “in the area of criminal procedure.”142  The Court realized,
however, that such innovations required a remedial counterpart to ef-
fectuate the constitutionalization of criminal procedure.  The Warren
Court identified the writ of habeas as the ideal remedial counterpart
and thus expanded the writ’s scope to ensure the “active participation
of federal courts in the protection and definition of constitutional
rights.”143  As a result, “[i]t should come as no surprise” that the War-
ren Court set its sights on the strict custody rule and targeted “the
definition of ‘custody”‘ for reevaluation.144

Despite the rapid expansion of constitutional rights relating to
criminal procedure, even the Warren Court was hesitant, at first, to
redefine custody and abandon the strict custody rule.  In Parker v. El-
lis,145 the Court reaffirmed the strict custody rule after concluding
that the habeas petition was moot because the petitioner was released
from prison for good behavior prior to the case being heard.146  The
majority noted that the purpose of the statute was “to inquire into the
legality of the detention, and the only judicial relief authorized was
the discharge of the prisoner.”147  Because the appellant was no longer

141. Risa L. Goluboff, Dispatch from the Supreme Court Archives: Vagrancy, Abor-
tion, and What the Links Between Them Reveal About the History of Fundamental
Rights, 62 STAN. L. REV. 1361, 1370 (2010).

142. Robert M. Cover & T. Alexander Aleinikoff, Dialectical Federalism: Habeas
Corpus and the Court, 86 YALE L.J. 1035, 1036 (1977); see In re Gault, 387 U.S. 1 (1967)
(right to appointed counsel in juvenile delinquency proceedings); Miranda v. Arizona,
384 U.S. 436 (1966) (The Fifth Amendment right against self-incrimination requires
law enforcement officials to advise a suspect interrogated in custody of his or her rights
to remain silent and to obtain an attorney.); Gideon v. Wainwright, 372 U.S. 335 (1963)
(right to appointed counsel); Brady v. Maryland, 373 U.S. 83 (1963) (prosecutor must
divulge exculpatory evidence to state defendant); Robinson v. California, 370 U.S. 660
(1962) (criminal punishment cannot be imposed for status of narcotics addiction); Mapp
v. Ohio, 367 U.S. 643 (1961) (Fourth Amendment excludes unconstitutionally obtained
evidence from use in criminal prosecutions); Griffin v. Illinois, 351 U.S. 12, 19 (1956)
(indigent defendants must be furnished transcript of trial for appellate review).

143. Cover & Aleinikoff, supra note 142, at 1042; see also Larry W. Yackle, Explain-
ing Habeas Corpus, 60 N.Y.U.L. REV. 991, 1008-09 (1985) (“The Court’s ‘procedural’ de-
cisions in the Warren period seem plainly to have been designed to allow state criminal
defendants an opportunity to litigate their federal claims in the federal forum.”)

144. YACKLE, supra note 7, at 178.
145. 362 U.S. 574 (1960).
146. Parker v. Ellis, 362 U.S. 574, 575-77 (1960).  In Parker, the petitioner received

a seven-year sentence for forging a check.  The judge refused to assign him the assis-
tance of counsel and he claimed that decision violated his constitutional rights. Id.; see
also A. C. G., III, Habeas Corpus and Declaratory Judgment, 53 VA. L. REV. 673, 679
(1967) (noting that “Justices Harlan and Clark, however, filed a brief concurring opin-
ion, in which they argued that the case was moot because it no longer presented a case
or controversy, pointing out that the petitioner had other outstanding convictions which
rendered any arguable interest in avoiding civil disabilities a nullity”).

147. Parker, 362 U.S at 575.
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a detained prisoner, the petition became moot because the statute
specified that in order for a court to “adjudicate an application for
habeas corpus” the petitioner had to “be in custody.”148  The Court
also cited precedent—including McNally v. Hill149—to resolve the
case, because precedent made clear that if a defendant was “at liberty,
and having secured the very relief which the writ of habeas corpus
was intended to afford,” the writ could not issue.150  Four dissenting
Justices, however, would have given the appellant his day in court
even though he failed to fulfill the strict custody rule.151

In his dissenting opinion, Chief Justice Warren acknowledged
that section 2241(c)152 provided that the writ will not issue unless the
applicant is “in custody.”153  Chief Justice Warren, nevertheless,
claimed that the custody requirement “applies only to the initial grant
of the writ—the command to the jailer to produce the body of the pris-
oner in court so that his confinement may be inquired into.”154  Ac-
cording to the dissent’s interpretation of custody, if the petitioner filed
the habeas petition while in custody but was later released, the cus-
tody requirement was still statutorily satisfied.

To support this novel interpretation of the custody requirement,
Chief Justice Warren relied principally upon the last sentence of sec-
tion 2243155 which instructed courts to “summarily hear and deter-
mine the facts, and dispose of the matter as law and justice
require.”156  Based on this lone provision of the statute, Chief Justice
Warren concluded that the federal courts were granted a broad scope
of authority to hear and resolve habeas petitions even after the peti-
tioner had been released from strict custody.157  But Chief Justice
Warren’s dissent overlooked other portions of section 2243 that cut
against his broad reading of the last portion of the statute.

For instance, section 2243 first set forth that “[t]he writ, or order
to show cause shall be directed to the person having custody of the
person detained.”158  The Section went on to specify that “[t]he person
to whom the writ or order is directed shall make a return certifying

148. Id. at 576.
149. 293 U.S. 131 (1934).
150. Parker, 362 U.S at 575 (citing Johnson v. Hoy, 227 U.S. 245, 248 (1913)).
151. Id. at 577.
152. 28 U.S.C. § 2243 (1948).
153. Parker, 362 U.S. at 582 (Warren, C.J., dissenting) (citing 28 U.S.C. § 2241(c)

(1948)).
154. A. C. G., III, supra note 146, at 680.
155. Ch. 28, 14 Stat. 385 (1867).
156. 28 U.S.C. § 2243 (1948).
157. Parker, 362 U.S. at 582 (Warren, C.J., dissenting) (citing 28 U.S.C. § 2243

(1948)).
158. 28 U.S.C. § 2243 (1948) (emphasis added).



532 CREIGHTON LAW REVIEW [Vol. 53

the true cause of the detention.”159  Additionally, the Section added
that “the application for the writ and the return present only issues of
law the person to whom the writ is directed shall be required to pro-
duce at the hearing the body of the person detained.”160  Finally, after
considering the issues of law and the questions of fact, and after the
preceding statutory provisions have been satisfied, the statute then
ultimately instructed the judge to “summarily hear and determine the
facts, and dispose of the matter as law and justice require.”161  Chief
Justice Warren relied on the last sentence of section 2243 to advance
his novel interpretation of custody.  Chief Justice Warren’s interpreta-
tion is, admittedly, statutorily defensible.  Under his view, the lan-
guage of section 2243 as a whole could be referring to a custodian who
possessed physical custody of the petitioner at the start of the proceed-
ing.  The statutory context, however, clearly emphasizes the impor-
tance of the detention and the physical custody of the petitioner
throughout the entire course of the habeas process.

The dissent’s conclusion that the custody requirement applied
only during the initial filing of the petition seems to elevate policy con-
siderations above both a plain reading of the statute and centuries of
history and precedent.  In fact, one could argue that the dissent was
engaged in “a bald act of policymaking” and “not really statutory inter-
pretation at all.”162  Upon close inspection of the statute and “the nar-
row, well-defined scope of the writ of habeas corpus,”163 the majority
seems to have the more persuasive argument.  The text of section 2243
indicates that a petitioner released from detention is no longer eligible
for habeas relief because it is impossible to direct the writ at the per-
son having custody of the individual detained if the petitioner has al-
ready been released from detention.  The section’s text, therefore,
clearly contemplated the physical custody of the petitioner.  But the
dissent’s theory that the interests of law and justice should prevail
over a narrow interpretation of custody, which “amount[ed] to a ‘time-
is-of-the-essence’ strait jacket,”164 ultimately paved the way for the
strict custody rule’s abandonment.165

159. Id. (emphasis added).
160. Id. (emphasis added).
161. Id.
162. Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2415 (2015) (Alito, J., dissent-

ing) (leveling this charge against one of Justice Douglas’s opinions about the Patent
Act).

163. George M. Snellings III, Constitutional Law - Moot Questions - Adjudication
After Release of Prisoner, 21 LA. L. REV. 260, 263 (1960).

164. Parker, 362 U.S. at 586.
165. See Habeas Corpus: Custody and Release from Custody Requirements of Habeas

Corpus: Viability of McNally v. Hill in the Modern Context, 65 MICH. L. REV. 172, 179
(1966) (describing the abandonment of the common law strict custody approach); see
also Murphy, supra note 5, at 519 (stating that “although physical restraint was never
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Three years after the Parker decision, the Court discarded the
strict custody rule in Jones v. Cunningham.166  In Jones, a condition
of the petitioner’s parole required him “to obtain the permission of his
parole officer to leave the community, to change residence, or to own
or operate a motor vehicle.”167  The United States Court of Appeals for
the Fourth Circuit dutifully applied precedent holding that the strict
custody rule prevented extension of the writ because the petitioner
was not in “actual, physical custody.”168  Once again, the Supreme
Court recognized that section 2241 required that the petitioner be “in
custody.”169  The Court, however, made note that the statute did not
explicitly define the term.170  Therefore, the Court stated that “[t]o
determine whether habeas corpus could be used to test the legality of
a given restraint on liberty, this Court has generally looked to com-
mon-law usages and the history of habeas corpus both in England and
in this country.”171  As previously mentioned, chapter 153 of title 28 of
the United States Code does not mention restraint on liberty.  Rather
section 2241(c) uses the terms “prisoner” and “custody.”172  Although
the majority did not attribute the phrase “restraint of liberty” to the
statute itself, the lack of clarity provides just another example of the
Warren Court’s penchant for playing fast and loose with the text of
statutes.173  Notwithstanding the absence of explicit operative statu-
tory language using “restraint of liberty,” the Court framed its inquiry
by asking what restraint on liberty will satisfy the custody
requirement.

expressly provided for in the United States’ Constitution, the notion was preserved in
American jurisprudence and survived until the Jones [sic] decision in 1963, which basi-
cally adopted the modified English approach”).

166. 371 U.S. 236 (1963).
167. Jones v. Cunningham, 371 U.S. 236, 237 (1963).
168. Jones v. Cunningham, 294 F.2d 608, 609 (4th Cir. 1961) (emphasis added).

The ‘Great Writ’ of habeas corpus ad subjiciendum may issue only when the
applicant is in the actual, physical custody of the person to whom the writ is
directed.  The court may not order one to produce the body of another who is at
liberty and whose arrest would be unlawful.  The great purpose of the writ is to
afford a means for speedily testing the legality of a present, physical detention
of a person.  It serves no other purpose.

Id.
169. Jones, 371 U.S. at 236 (quoting 28 U.S.C. § 2241 (1948)).
170. Id.
171. Id. at 238.
172. 28 U.S.C. § 2241(c) (1948) (emphasis added).
173. Philip P. Frickey, Getting from Joe to Gene (McCarthy): The Avoidance Canon,

Legal Process Theory, and Narrowing Statutory Interpretation in the Early Warren
Court, 93 CALIF. L. REV. 397, 439 (2005) (noting the “capacious, dynamic statutory inter-
pretation” employed by the Warren Court and how it “was effectively immunized
against congressional reversal by the presence of now-President Lyndon Johnson’s veto
power and the solid liberal majorities in Congress”).
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The Court began its historical exploration by acknowledging that
the primary purpose of habeas corpus “has been to seek the release of
persons held in actual, physical custody.”174  The Court, however,
cited a number of English precedents where the petitioner was not in
actual physical confinement to demonstrate that English courts did
not treat the Habeas Corpus Act of 1679175 “as permitting relief only
to those in jail or like physical confinement.”176  Admittedly, such fa-
milial custody cases cut against a strict custody reading of the habeas
statute.177 Nevertheless, the Supreme Court has subsequently made
clear that even though “[i]t is true that habeas has been used in child-
custody cases in England and in many of the States,”178 federal
habeas “has never been available to challenge parental rights or child
custody.”179  Instead, the Court’s “past decisions have limited the
writ’s availability to challenges to state-court judgments in situations
where” the petitioner is suffering “substantial restraints” resulting
from a “state-court criminal conviction.”180

The Court in Jones turned also to precedent involving individuals
challenging their enlistment into military service to argue that “ ‘pre-
sent physical custody’” has never been required to satisfy the custody
requirement.181  But the Court has historically treated custody in the
military context differently because the military has perpetual juris-
diction over its soldiers and maintains the authority to subject them to
continuous orders.182  Practical concerns, moreover, drive the “suffi-
ciently broad” understanding of custody in the military context.183

For example, soldiers often file petitions in jurisdictions with no “cus-
todian . . . in his chain of command,” and therefore a broad under-
standing of custody is practically required to review, for instance, an
application for honorable discharge.184  At bottom, the Court in Jones

174. Jones, 371 U.S. at 238.
175. For a detailed account of the Habeas Corpus Act of 1679, see Amanda L. Tyler,

Federal Courts, Practice & Procedure Honoring Daniel Meltzera “Second Magna Carta”:
The English Habeas Act and the Statutory Origins of Habeas Privilege, 91 NOTRE DAME

L. REV. 1949, 1972 (2016).
176. Jones, 371 U.S. at 239 (citations omitted). But see Murphy, supra note 5, at 519

(“The Habeas Corpus Act of 1639 dealt only with permitting relief to individuals in jail
or other types of physical confinement”).

177. See Murphy, supra note 5, at 520-21 (detailing a few of such familial custody
cases).

178. Lehman v. Lycoming Cty. Children’s Servs. Agency, 458 U.S. 502, 514 (1982).
179. Lehman, 458 U.S. at 511.
180. Id. at 510.
181. Jones, 371 U.S. at 240.
182. Hammond v. Lenfest, 398 F.2d 705, 711 (2d Cir. 1968).
183. Strait v. Laird, 406 U.S. 341, 346 (1972).
184. Strait, 406 U.S. at 343; see also Schlanger v. Seamans, 401 U.S. 487, 489 (1971)

(holding that the commanding officer exerted control over the military serviceman be-
cause he “was effectively subject to his orders and directions,” and that as a result, the
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held that “[h]istory, usage, and precedent can leave no doubt that, be-
sides physical imprisonment, there are other restraints on a man’s lib-
erty, restraints not shared by the public generally, which have been
thought sufficient in the English-speaking world to support the issu-
ance of habeas corpus,”185 despite not citing a single case in which a
petition for habeas relief stemmed from a criminal conviction.186

The Court’s selective use of history to define custody was “mis-
leading”187 and constituted an “abuse of the historical method” be-
cause, historically, habeas petitions were used only as “a pretrial
device to prevent the arbitrary imprisonment of an individual without
bringing him to trial.”188  The Court, nevertheless, held that the peti-
tioner’s parole conditions restricting him “to a particular community,
house, and job at the sufferance of his parole officer” satisfied the cus-
tody requirement even though the petitioner was not physically de-
tained.189  In the Court’s view, the writ of habeas was “not now and
never has been a static, narrow, formalistic remedy.”190  The meaning
of custody, according to the Court, should evolve to protect “individu-
als against erosion of their right to be free from wrongful restraints
upon their liberty.”191  Under the Court’s newly formulated approach

serviceman could petition for the writ as he was in his officer’s custody despite not be
physically confined).

185. Jones, 371 U.S. at 240.
186. Id. at 239 (citations omitted); see also Alfred Gertmenian, Criminal Procedure:

The Custody Requirement for Habeas Corpus Relief in the Federal Courts, 51 CAL. L.
REV. 228, 230 (1963) (noting the disingenuous case-law the Court relied upon).

187. Gertmenian, supra note 186, at 230 n.18 (noting “that all the cases cited by the
Court to support its interpretation of custody are extraordinary situations. None of the
cases involved a criminal conviction”).

188. Id.  To be sure, Alfred Gertmenian correctly mentions that “the present stat-
utes allow a postconviction use of the writ unknown ‘to common law usages and the
history of habeas corpus,’ a resort to history to determine the scope of this ‘new remedy’
could be regarded as an abuse of the historical method.” Id. at 231.  Indeed,
Gertmenian’s aversion to the use of a historical method to determine the scope or mean-
ing of writ of habeas can certainly be turned against an attempt to use the historical
recording to confine the scope of custody.  Contrary to Gertmenian’s suggestion, how-
ever, the fact that the grounds for habeas have expanded in alignment with the present
governing statutes does not necessarily justify expanding the concept of “custody” too.

189. Jones, 371 U.S. at 242 (noting that the petitioner was unable to exercise his
liberty to the fullest extent and was unable “do those things which in this country free
men are entitled to do”); Santos, supra note 124, at 465.

Among the conditions of his parole that effectively restrained his liberty, the
court noted that the petitioner: (1) was confined to a particular community,
house, and job; (2) could not drive a car without permission; (3) must periodi-
cally report to his parole officer; (4) must permit his parole officer to visit him
at home as well as at his job; and (5) must follow the parole officer’s advice to
keep good company, good hours, work regularly and keep away from undesir-
able places.

Id.
190. Jones, 371 U.S. at 243.
191. Id.
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to the custody requirement, “legal as well as physical restraints” can
place a petitioner “ ‘in custody.’”192  The Court’s reformulation and “re-
laxation” of the custody requirement was “part of a grander scheme”
to ensure that federal courts could protect the recently recognized con-
stitutional rights generated by the Warren Court’s criminal procedure
revolution.193  The Court ultimately grounded its decision, not in the
text of the operative statute, but rather by way of a selective reading
of history and broader policy concerns.  The precedential force of the
Court’s decision is, therefore, up for debate because when a precedent
is not “grounded in anything that Congress has enacted,” the Court
should not place “the entire burden of correcting ‘the Court’s own er-
ror’” on the shoulders of Congress.194

The Court, in addition, may have failed to anticipate the ramifica-
tions of abandoning the strict custody rule.  Since imprisonment was
no longer necessary to satisfy the custody requirement, the issue for
lower courts “really became one of line drawing—how much restraint
was enough to satisfy the custody requirement?”195

IV.  THE CONSEQUENCE OF ABANDONING THE STRICT
CUSTODY RULE

The abandonment of the strict custody rule in favor of the mallea-
ble restraint-on-one’s-liberty standard was not without conse-
quence.196 The first notable consequence involves whether or not to
include the collateral consequences of a conviction in the restraint-on-
one’s-liberty calculation.  The second noteworthy consequence of aban-
doning the strict custody rule involves determining the sufficiency of

192. Developments, supra note 6, at 1074. For a critique of the Court’s newly fash-
ioned custody approach, see DUKER, supra note 29, at 293.  In the years following the
decision in Jones, the strict custody requirement announced in “McNally [was] still fol-
lowed in most circuits.”  David F. Cerf Jr., The Federal Habeas Corpus Act and the Re-
cent Amendments to the Act Limiting Its Use and Abuse by State Prisoners, 22 U. MIAMI

L. REV. 409, 410, 413 (1967); see also Calaway, supra note 8, at 767 (noting, “[c]ertainly,
incarceration pursuant to the conviction or sentence challenged in the petition satisfies
the custody requirement; however, incarceration is not required to establish custody,
and courts have made the determination that the custody requirement is satisfied on
far less serious infringements of a person’s liberty”).

193. YACKLE, supra note 7, at 179 (opining that the “the relaxation of the ‘custody’
barrier in Jones was part of a grander scheme”).

194. Kimble, 135 S. Ct. at 2418 (Alito, J., dissenting) (quoting Girouard v. United
States, 238 U.S. 61, 69-70 (1946)).

195. Santos, supra note 124, at 466.
196. “The elasticity of the custody requirement has transformed the writ from its

common law origins—when habeas corpus could not issue unless it would effect peti-
tioner’s ‘release from custody’—to a device ensuring state court adherence to federally
guaranteed rights.”  Timothy C. Hester, Note, Beyond Custody: Expanding Collateral
Review of State Convictions, 14 U. MICH. J.L. REFORM 465, 475 (1981) (quoting Fay v.
Noia, 372 U.S. 391, 427 n.38 (1963)).
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the restraint on one’s liberty necessary to satisfy the custody require-
ment.  This Article will next endeavor to succinctly elaborate both of
the consequences stemming from the United States Supreme Court’s
abandonment of the bright-line strict custody rule in favor of the flexi-
ble restraint-on-one’s-liberty standard.

A. COLLATERAL CONSEQUENCE CONUNDRUM

Collateral consequences of conviction are the “indirect conse-
quences of criminal convictions,” as opposed to direct consequences
that stem from “the sentence of the court,” such as fines or terms of
imprisonment.197  Even though collateral consequences are “not part
of the explicit punishment handed down by the court . . . many attach
automatically upon the conviction by operation of law.”198  The
breadth and depth of “the [myriad] collateral consequences that at-
tend even minor convictions” continue to grow,199 resulting from
“shifts over the last couple of decades toward more punitive, less indi-
vidualized sentencing schemes, and the proliferation of related federal
and state laws that have expanded the reach of collateral conse-
quences.”200  Usually not as severe as punishments dispensed in sen-
tencing, collateral consequences can—in some circumstances—strip
individuals of “certain rights.”201  Regardless of the severity of the col-
lateral consequence, the United States Supreme Court in Maleng v.
Cook202 held that a collateral consequence could not satisfy the

197. Michael Pinard, An Integrated Perspective on the Collateral Consequences of
Criminal Convictions and Reentry Issues Faced by Formerly Incarcerated Individuals,
86 B.U. L. REV. 623, 635-36 (2006); see also Margaret Colgate Love, Collateral Conse-
quences after Padilla v. Kentucky: From Punishment to Regulation, 31 ST. LOUIS U.
PUB. L. REV. 87, 89 n.6 (2011) (stating that “[t]he term ‘collateral consequences’ has
been used for forty years to describe the various legal penalties and disabilities to which
people are exposed when they are convicted of a crime based on their status as a con-
victed person”); Parker v. Ellis, 362 U.S. 574, 593-94 (1960) (Warren, C.J., dissenting)
(noting that the “[c]onviction of a felony imposes a status upon a person which not only
makes him vulnerable to future sanctions through new civil disability statutes, but
which also seriously affects his reputation and economic opportunities”).

198. Pinard, supra note 197, at 635-36.
199. Ben Gifford, Prison Crime and the Economics of Incarceration, 71 STAN. L. REV.

71, 120 (2019); see also Pinard, supra note 196, at 635-36 (noting that “[s]ome of the
most notable include temporary or permanent ineligibility for public benefits, public or
government-assisted housing, and federal student aid; various employment-related re-
strictions; disqualification from military service; civic disqualifications such as felon dis-
enfranchisement and ineligibility for jury service; and, for non-citizens, deportation”).

200. Pinard, supra note 196, at 637.
201. J. Clay Douglas, The Innocence and Redressability Exception: A Fair Alterna-

tive to Habeas Jurisprudence’s Direct versus Collateral Consequence Dichotomy, 92 N.C.
L. REV. 690, 696 (2014).

202. 490 U.S. 488 (1989).
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habeas custody requirement.203  But did the Court categorically bar
collateral consequences from satisfying the habeas custody require-
ment?  Some lower court judges have questioned whether Maleng re-
ally closed the door on the use of collateral consequence in
determining whether the custody requirement has been satisfied.

For instance, in Wilson v. Flaherty,204 the United States Court of
Appeals for the Fourth Circuit declined the appellant’s habeas peti-
tion because the collateral consequence—a sex offender registration
requirement—of his rape conviction failed to satisfy the custody re-
quirement.205  The dissent, however, questioned whether the rule ar-
ticulated in Maleng, which “preclud[es] a petitioner from challenging a
fully expired prior conviction,” should “preclude Wilson from challeng-
ing [the consequences of] his Virginia conviction.”206  According to the
dissent, the holding in Maleng “ ‘strongly implies’” that collateral con-
sequences cannot satisfy the custody requirement, but the “opinion
did not completely [and explicitly] preclude” the possibility.207  Moreo-
ver, in light of Padilla v. Kentucky,208 a case in which the Supreme
Court recently acknowledged “the gravity of certain collateral conse-
quences”209 and the “unique[ ] difficulty” of classifying a punishment
“as either a direct or collateral consequence,” some have called for
reevaluating the wall separating collateral consequences from direct
consequences of conviction.210

203. Maleng v. Cook, 490 U.S. 488, 492 (1989) (holding that “once the sentence im-
posed for a conviction has completely expired, the collateral consequences of that convic-
tion are not themselves sufficient to render an individual ‘in custody’ for the purposes of
a habeas attack upon it”).  See Calaway, supra note 8, at 786 (2018) (stating that
“[a]lthough the Supreme Court has described certain consequences of a conviction as
collateral, it has not held that nonphysical restraints are irrelevant to the custody de-
termination.  Substantial, but nonphysical, restraints on liberty are relevant”).

204. 689 F.3d 332 (4th Cir. 2012).
205. Wilson v. Flaherty, 689 F.3d 332, 333, 339 (4th Cir. 2012); see also Calaway,

supra note 8, at 778 (noting that “[d]espite these substantial infringements and re-
straints, courts have rejected the claims that the burden of sex offender laws amounts to
custody.  Courts have dismissed these restrictions as merely collateral consequences,’ as
a ‘serious nuisance,’ as ‘remedial as opposed to punitive,’ and as designed to protect the
public”). But see Piasecki v. Court of Common Pleas, 917 F.3d 161, 172 (3d Cir. 2019)
(holding that the requirement to register as a sex offender is a sufficient restraint on
one’s liberty to satisfy the custody requirement).

206. Wilson, 689 F.3d at 345 (Wynn, J., dissenting).
207. Douglas, supra note 201, at 710.
208. 559 U.S. 356 (2010).
209. Douglas, supra note 201, at 699.
210. Padilla v. Kentucky, 559 U.S. 356, 357 (2010) (holding that lawyers have a duty

to the non-U.S. citizen criminal defendants they represent to advise them about the
immigration consequences—which qualify as collateral consequences of their guilty
pleas).  The Court reasoned that given the “unique nature of deportation,” the question
as to “whether [the distinction between direct and collateral consequences] is appropri-
ate” need not be considered, because it is “uniquely difficult to classify as either a direct
or collateral consequence.” Padilla, 559 U.S. at 357.
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Stephanos Bibas recognizes that because “[t]he neat walls be-
tween criminal and civil, and between direct and collateral conse-
quences, have steadily eroded in recent years,” the plea-bargaining
process may undergo significant change in the forthcoming decade.211

Pointing to the example of a defendant who is offered a plea bargain
that would result in only a three-day jail sentence, but would carry the
collateral consequence of a life-time registration requirement, Bibas
posits that “overly harsh collateral consequences” may lead “defend-
ants to balk at pleading guilty.”212  The increased prevalence of laws
that mandate “registration, housing and job restrictions, and even
civil commitment of those convicted of certain sex-related crimes”213

makes for a very real possibility that courts may extend Padilla’s rea-
soning and “demolish the collateral-consequences doctrine” in total-
ity.214  If the collateral-consequence doctrine is cast aside, courts will
begin to focus “on the importance of particular consequences rather
than their criminal or civil labels” to determine whether the custody
requirement has been satisfied.215

Some courts, moreover, have interpreted Padilla as “upsetting
the traditional direct-collateral distinction” by “recast[ing] certain col-
lateral consequences stemming automatically from a guilty plea as di-
rect consequences.”216  Understanding Padilla as recasting collateral
consequences as direct consequences will compel the defense counsel
“to warn their clients of certain collateral consequences that stem au-
tomatically from a guilty plea.”217  In Bauder v. Department of Correc-
tions State of Florida,218 for example, the United States Court of
Appeals for the Eleventh Circuit understood Padilla to do just that,
and held that a defense attorney was constitutionally ineffective for
incorrectly advising his client that he would not be subject to civil
commitment if he were to plead guilty to aggravated stalking.219

211. Stephanos Bibas, Regulating the Plea-Bargaining Market: From Caveat
Emptor to Consumer Protection, 99 CALIF. L. REV. 1117, 1130 (2011).

212. Id. at 1159; see also Calhoun v. Att’y Gen. of Colo., 745 F.3d 1070, 1074 (10th
Cir. 2014) (quoting Virsnieks v. Smith, 521 F.3d 707, 720 (7th Cir. 2008).  “ ‘[T]he future
threat of incarceration for registrants who fail to comply with the [sex-offender registra-
tion] statute[s] is insufficient to satisfy the custody requirement.’” Id.

213. Bibas, supra note 211, at 1130.
214. Id. at 1147.
215. Id.
216. Joanna Rosenberg, A Game Changer; The Impact of Padilla v. Kentucky on the

Collateral Consequences Rule and Ineffective Assistance of Counsel Claims, 82 FORDHAM

L. REV. 1407, 1434 (2013).
217. Id.
218. 619 F.3d 1272 (11th Cir. 2010).
219. Bauder v. Dep’t of Corr., 619 F.3d 1272, 1274-75 (11th Cir. 2010); see also Com-

monwealth v. Pridham, 394 S.W.3d 867, 879 (Ky. 2012) (stating that “we cannot agree
that [Padilla’s] holding implicates no collateral consequence but deportation”); Taylor v.
State, 698 S.E.2d 384, 387 (Ga. Ct. App. 2010) (noting that “Padilla . . . calls into ques-
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Prior to Padilla, courts would systematically affirm the validity of a
defendant’s plea, invoking the “collateral consequences rule,” even
“when a trial court fail[ed] to advise a criminal defendant” of the col-
lateral consequences of pleading guilty.220  The Supreme Court’s ac-
knowledgement that direct and collateral consequences are “so
intimately linked” has caused some courts to ignore the “collateral
consequences rule” and require the “defense counsel [to] advise crimi-
nal defendants of other traditional collateral consequences stemming
automatically from a guilty plea.”221  The debate surrounding the con-
sequences of Padilla has extended beyond plea bargaining and ineffec-
tive assistance of counsel claims and into the potentiality of collateral
consequences satisfying the habeas custody requirement.

As one article put it, because of the “Padilla paradigm shift,”
some “federal courts may eventually decide that some collateral sanc-
tions also sufficiently establish custody.”222  Because the possibility is
far from fanciful, the author developed a new standard that helps
courts decide what collateral consequences should satisfy the custody
requirement.  The standard asks whether the petitioner is subjected
to government-created restraints—which is determined by consider-
ing a number of factors223—and whether those restraints are not
shared by the public generally.224 Lower courts have refused to adopt

tion the application of the direct versus collateral consequences distinction in the con-
text of ineffective assistance claims”); Moyer, supra note 10, at 757 (observing that
“applying and extending Padilla, some federal and state courts have held that attorneys
are constitutionally ineffective if they fail to advise their clients about collateral conse-
quences other than those related to immigration”).

220. Rosenberg, supra note 216, at 1414.
221. Id. at 1441; see also Eisha Jain, Prosecuting Collateral Consequences, 104 GEO.

L.J. 1197, 1239 (2016) (suggesting that a “more normatively defensible rule would re-
quire defense counsel to inform defendants of any collateral consequence that might
well have a significant impact on a reasonable defendant”); Gabriel J. Chin, Collateral
Consequences and Criminal Justice: Future Policy and Constitutional Directions, 102
MARQ. L. REV. 233, 245 (2018) (observing that “[l]ower courts are now working out the
question of whether defense counsel must advise of other serious collateral conse-
quences, such as sex-offender registration or incarceration”).

222. Moyer, supra note 10, at 758 (emphasis added) (quoting Webb v. State, 334
S.W.3d 126, 139 (Mo. 2011) (Wolff, J., concurring)) (noting that “[a]t a minimum, Padilla
‘may well limit the courts’ ability to disregard some consequences as ‘collateral’ if a
particular consequence can be considered ‘truly clear’ and an integral part of the
punishment”).

223. Moyer, supra note 10, at 759.
In determining whether a petitioner has established “significant restraints,”
courts should consider: (1) the permanency of the restraints, (2) the degree to
which the restraints are “intimately related to the criminal process,” (3) the
relative severity of the restraint to the petitioner, (4) the degree to which the
severity of the restraint exceeds the severity of the sentence itself, and (5) the
availability of relief from the restraint through means other than § 2254
review.

Id.
224. Id.
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such a standard or create a formula that would permit collateral con-
sequences to satisfy the custody requirement.225  But Padilla’s blur-
ring of the line separating direct from collateral consequences of
convictions makes it likely that in the forthcoming decade some collat-
eral consequences will be considered sufficient restraints on one’s lib-
erty to satisfy the custody requirement.226

In light of the Supreme Court’s recasting of collateral conse-
quences of convictions in Padilla, and the fact that some lower
courts—and many in academia—treat the decision as demolishing the
wall separating collateral from direct consequences, the Court would
be wise to reconsider the restraint-on-one’s-liberty standard.227  Revi-
siting the standard would preemptively halt the impending collateral
consequence conundrum that will, and has already begun to, confound
lower courts.  Although there are good reasons to adhere to prece-
dent,228 stare decisis is not an “inexorable command.”229  Reconsider-
ing precedent is especially appropriate when “workability”230 is a
concern, “the precedent consists of a judge-made rule,” and “experi-
ence has pointed up the precedent’s shortcomings.”231  The collateral
consequence issue, however, is not the only troublesome result of the

225. Mainali v. Virginia, No. 11–CV–1215, 2012 WL 2619132, at *2–3 (E.D. Va.
June 25, 2012) (holding that Padilla did not alter the custody requirement, and that a
petitioner is not in custody after completing his sentence merely because he faces depor-
tation); see Guzman v. United States, No. 11–CV–2433, 2011 WL 6097128, at *3–4
(S.D.N.Y. Dec. 7, 2011) (dismissing for lack of jurisdiction habeas petition alleging inef-
fective assistance of counsel, noting that “collateral immigration consequences of a peti-
tioner’s conviction are not sufficient to satisfy this jurisdictional requirement,” and that
“[e]ven if [petitioner] were incarcerated by immigration authorities or subject to depor-
tation, his sentence would not be challengeable on this basis alone”); Fenton v. Ryan,
No. 11-2303, 2011 WL 3515376, at *2 (E.D. Pa. Aug. 11, 2011) (holding that Padilla did
not “expand” nor did it “impact” the habeas corpus custody “analysis”).

226. DUKER, supra note 29, at 294 (observing that “although, it remains the general
rule that a writ of habeas corpus does not lie to afford relief after the expiration of the
sentence imposed, where the conviction underlying the sentence has collateral conse-
quences, the writ may be appropriate” to serve such a function).

227. Congressional legislation clarifying the custody requirement would be pre-
ferred to judicial elucidations of the term’s meaning.  Justice Alito is right that “[i]n
circumstances involving dramatic technological change, the best solution . . . may be
legislative.” See Jones v. United States, 565 U.S. 400, 429-30 (2012) (Alito, J., concur-
ring).  That is because a “legislative body is well situated to gauge changing public atti-
tudes, [and] to draw detailed lines.” Jones, 565 U.S. 429-30 (Alito, J., concurring).

228. Adherence to prior decisions “promotes the evenhanded, predictable, and con-
sistent development of legal principles, fosters reliance on judicial decisions, and con-
tributes to the actual and perceived integrity of the judicial process.”  Pearson v.
Callahan, 555 U.S. 223, 233 (2009).

229. Payne v. Tennessee, 501 U.S. 808, 828 (1991).
230. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 854 (1992).
231. Pearson, 555 U.S at 233; see also Justin W. Aimonetti, Second Guessing Double

Jeopardy: The Stare Decisis Factors as Proxy Tools for Original Correctness, 61 WM. &
MARY L. REV. ONLINE 35 (2020) (exploring the distinction between the a priori, hybrid,
and a posteriori stare decisis factors).
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abandonment of the strict custody rule.  Instead, determining which
direct consequences of conviction satisfy the custody requirement
under the sufficient restraint-on-one’s-liberty approach is also a chal-
lenging question that courts have to answer.

B. QUALIFYING AS A SUFFICIENT RESTRAINT ON ONE’S LIBERTY

Under the current approach to the custody requirement, courts
ask whether the petitioner is subject to “severe restraints on [his or
her] individual liberty”232 and whether the restraint is so severe that
it is “not shared by the public generally.”233  The present approach
“identifies those restraints upon individual liberty that are severe
enough to justify the exercise of the extraordinary federal habeas ju-
risdiction.”234  Courts, even without “clear rules for guidance”235 on
how to apply the current standard, have recognized that “parole, pro-
bation, bail, personal recognizance, pendent consecutive sentences,
suspended sentences, halfway house commitments, community ser-
vice, . . . community-based alcohol treatment . . . [and] inactive and
unattached reserve status in the military” all qualify as sufficient re-
straints on one’s liberty.236  On the other hand, courts have decided
that “compelled restitution, fines . . . [and] deprivations of various li-
censes” fail to satisfy the current custody approach.237  In some ways,
the custody requirement “screens cases according to the nature of the

232. Hensley v. Mun. Court, 411 U.S. 345, 351 (1973).
233. Jones, 371 U.S. at 240.  Some courts have also required “some type of continu-

ing governmental supervision.” See Barry v. Bergen Cty. Prob. Dep’t, 128 F.3d 152, 159
(3d Cir. 1997).  Some courts require a nexus between the custody and the restraint. See
Bailey v. Hill, 599 F.3d 976, 980 (9th Cir. 2010) (holding the language of § 2254(a) “ex-
plicitly requires a nexus between the petitioner’s claim and the unlawful nature of the
custody”).

234. YACKLE, supra note 7, at 178.  The restraint-on-one’s-liberty standard may be
best thought of as a “continuum,” with physical “incarceration” occupying one end of the
spectrum and less severe punishments occupying the other end.  Logan, supra note 9, at
208.

235. YACKLE, supra note 7, at 185.
236. Logan, supra note 9, at 153; Earley v. Murray, 451 F.3d 71, 75 (2d Cir. 2006)

(post-release supervision); Barry, 128 F.3d at 160–62 (500 hours of community service);
Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d 874, 894–95 (2d Cir. 1996) (ban-
ishment from tribal land); Dow v. Circuit Court of First Circuit ex rel. Huddy, 995 F.2d
922, 923 (9th Cir. 1993) (per curiam) (mandatory fourteen-hour alcohol rehabilitation
program); Sammons v. Rodgers, 785 F.2d 1343, 1345 (5th Cir. 1986) (per curiam)
(unexpired suspended sentence); United States ex rel. B. v. Shelly, 430 F.2d 215, 217 n.3
(2d Cir. 1970) (probation).

237. Moyer, supra note 10, at 808 (noting that “for a collateral sanction to constitute
‘custody,’ it must harm the liberty of the person seeking relief, and not merely some
economic interest of the person”); see also Erlandson v. Northglenn Mun. Court, 528
F.3d 785, 787-88 (10th Cir. 2008) (declining to find that petitioner convicted of littering
was in custody where his only punishment was a fine); Diaz v. Henderson, 905 F.2d 652,
654 (2d Cir. 1990) (holding that anxiety resulting from unconstitutional delay of a state
appeal fails to establish custody).
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individual interests at stake.”238  But in other ways, the custody re-
quirement is a malleable judicial tool that requires courts to engage in
a “delicate balance.”239  The dissimilar holdings in Nowakowski v.
New York240 and Vega v. Schneiderman241 illustrate the fine line that
courts draw when deciding whether the custody requirement has been
satisfied.

In Nowakowski, the appellant was sentenced to a conditional dis-
charge, requiring one day of community service after being convicted
of harassment in the second degree.242  After he filed a petition seek-
ing habeas relief, the United States Court of Appeals for the Second
Circuit held that a conditional sentence requiring one day of commu-
nity service did satisfy the custody requirement.  The court reasoned
that the petitioner, pursuant to the conditional discharge, had “(1) to
complete a day of community service (2) by a particular date and (3) to
report to the Criminal Court upon completion of that service.”243  The
conditional sentence also prevented the petitioner “from exercising the
free movement and autonomy available to the unrestricted public.”244

The petitioner’s “physical presence [was required] at particular times
and locations,” and “noncompliance” with the conditional sentence
carried with it “the potential for future adverse consequences . . . in-
cluding arrest.”245  For the court, that was enough to conclude that
the appellant’s conditional sentence fell “within the category of re-
straints that satisfy the statutory requirement of custody.”246

In Vega, the appellant was sentenced to a one-year conditional
discharge, with the condition that she abide by a two-year order of
protection after being convicted of criminal contempt in the second de-
gree and harassment in the second degree.  The order of protection
mandated that the appellant avoid the victim and stay away from the
victim’s “home, school, business, and place of employment until Sep-

238. Yackle, supra note 142, at 1000.
239. YACKLE, supra note 7, at 178.
240. 835 F.3d 210 (2d Cir. 2016).
241. 861 F.3d 72 (2d Cir. 2017).
242. Nowakowski v. New York, 835 F.3d 210 (2d Cir. 2016).
243. Nowakowski, 835 F.3d at 217.
244. Id. at 216.
245. Id. at 217.
246. Id.  For a contrary view, see Hupp v. County of Riverside, No. ED CV 15-2485-

VAP (SP), 2016 U.S. Dist. LEXIS 79432 (C.D. Cal., May 12, 2016), in which the peti-
tioner, sentenced only to pay a fine, maintained—at his own request—an alternative
sentence of community service. Id. at *20.  Because the petitioner “ha[d] the option to
avoid community service by paying the fine” the alternative sentence “does not make it
the sort of sentence within the intended scope of habeas corpus.” Id. at *22-23.  The
court reasoned that allowing “a petitioner to manipulate his sentence so as to access the
federal courts to seek the extraordinary remedy of habeas corpus would be contrary to
the reasonable limits on habeas corpus relief described herein.” Id. at *24.



544 CREIGHTON LAW REVIEW [Vol. 53

tember 20, 2012.”247  She petitioned for habeas relief on the ground
that her Sixth Amendment right to assistance of counsel had been vio-
lated.248  Again, the court had to address whether the petitioner was
in custody.  According to the court, because the petitioner’s “sentence
never required her physical presence at a particular time or location,”
nor “was she affirmatively required to do anything such as perform
community service,”249 the case was distinguishable from Nowakow-
ski.  In addition, the fact that the petitioner “faced the possibility of
some new charge and future sanction” if the order of protection was
violated was deemed an “entirely speculative possibility of a future
charge” and insufficient to satisfy the custody requirement.250

Vega and Nowakowski demonstrate that whether a non-confine-
ment restraint satisfies the custody requirement “depends on the
amount of restriction placed on” one’s liberty.251  Such a determina-
tion is ultimately decided subjectively, untethered from a structured
formula and unguided by any discernable directing principles.  To fur-
ther demonstrate the subjectivity of the custody determination, Jef-
fredo v. Macarro252 is a model case.  In that case, the appellants were
disenrolled from the Pechanga Temecula tribe for failing to prove lin-
eal descent.  After the Tribal Council affirmed their disenrollment,
they filed a petition for habeas relief.253  The court determined that
the disenrollment conditions—which prevented the appellants from
accessing the senior citizens’ center, the health clinic, and the tribal
school—did not significantly restrain the appellants’ liberty.254  Nor
did the disenrollment conditions place “a severe . . . potential restraint
on [their] liberty.”255  The court also held that the appellants were not
“personal[ly] restrain[ed,]” nor had their movements been restricted
on the Reservation.256  The court, moreover, rejected the argument
that the “ ‘threat of banishment/exclusion’” qualified as a sufficient re-
straint because, according to the court, precedent established that “a
threat of confinement is not severe nor immediate enough to justify

247. Vega v. Schneiderman, 861 F.3d 72, 73 (2d Cir. 2017).
248. Id. at 74.
249. Id. at 75.
250. Id.
251. Harts v. Indiana, 732 F.2d 95, 96 (7th Cir. 1984).
252. 599 F.3d 913 (9th Cir. 2010).
253. Section 1303 of Indian Civil Rights Act of 1968 (“ICRA”)—which uses “deten-

tion” instead of custody—governed the petition for relief. See 25 U.S.C. § 1303 (2018).
But courts have held that the term detention “must be interpreted similarly to the ‘in
custody’ requirement in other habeas contexts.” See Jeffredo v. Macarro, 599 F.3d 913,
918 (9th Cir. 2010).

254. Jeffredo, 599 F.3d at 919.
255. Id.
256. Id.
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the writ.”257  Despite a number of conditions that appear to restrain
the appellants’ previously enjoyed liberty interests, the majority de-
termined that the conditions were insufficient to place the appellants
in custody.

The dissent saw things differently.  First off, the dissent reframed
the custody question as one in which the court must “judge the ‘sever-
ity’ of an actual or potential restraint on liberty.”258 Although the ma-
jority had analyzed each restraint separately, the dissent argued that
the restraints must be viewed “collectively.”259  Viewing the restraints
collectively, the dissent concluded that the “combination of the current
and potential restrictions placed upon [the] Appellants and the loss of
their life-long Pechanga citizenship constitute[d] a severe restraint on
their liberty.”260  The fact that the appellants still could move freely
on the reservation did not change their “current status as non-mem-
bers living on the Pechanga Reservation,” which rendered them sus-
ceptible, at any point, to geographic exclusion by tribal authorities.261

In addition, being “stripped of their life-long Pechanga citizenship”
constituted a severe deprivation of their liberty because “deprivation
of citizenship is ‘an extraordinarily severe penalty.’”262  The totality of
the restraints, according to the dissent, placed the appellants in
custody.

Not all judges enthusiastically endorse the United States Su-
preme Court’s malleable restraint-on-one’s-liberty standard.  The con-
curring opinion in Lawrence v. 48th District Court263 questioned
whether Congress intended the custody requirement to operate as “a
mechanism whereby criminal defendants could challenge a conviction
if they faced any restriction on their liberty.”264  The concurrence went
on to explain that Congress “was fully capable” of creating a statutory
scheme that operated in such a way.265  Congress, instead, chose an
“‘in custody’” requirement, and custody has “a plain meaning that
clearly does not stretch so far as to cover individuals who are not in
custody.”266  If not bound by precedent, which prevented the panel
from “bring[ing] the meaning of the term ‘in custody’ back to its plain

257. Id. (citing Edmunds v. Won Bae Chang, 509 F.2d 39, 40–41 (9th Cir. 1975)).
258. Id. at 923 (Wilken, J., dissenting).
259. Id.
260. Id.
261. Id. at 923-24.
262. Id. at 924 (quoting Klapprott v. United States, 335 U.S. 601, 611–12 (1949)).
263. 560 F.3d 475 (6th Cir. 2009).
264. Lawrence v. 48th Dist. Court, 560 F.3d 475, 480-85 (Thapar, J., concurring)

(holding that a “habeas petitioner on a recognizance bond at the time of the filing of the
habeas petition” satisfied the custody requirement).

265. Lawrence, 560 F.3d at 485.
266. Id.; see also United States v. Missouri Pac. R.R., 278 U.S. 269, 278 (1929) (not-

ing that”where the language of an enactment is clear and construction according to its
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meaning,” the concurrence suggested that “perhaps Congress or the
Supreme Court should restore the proper definition by clarifying what
exactly is meant by ‘in custody.’”267  The next section will explore cus-
tody’s plain meaning and suggest that the Supreme Court, or better
yet Congress, should confine custody to its plain meaning informed by
tradition, history, and the common law.

V. PLAIN MEANING SOLUTION

The United States Supreme Court has referred to the plain mean-
ing rule as a “fundamental canon of statutory construction.”268  Under
the plain meaning rule, “words used in a statute are to be given their
ordinary meaning in the absence of persuasive reasons to the con-
trary.”269  Occasionally the plain meaning of a word or phrase is not
self-evident.  In a recent case, the Supreme Court looked beyond the
plain meaning of the word “detain” for further clarity.270  The next
part of this Article examines how the Court unpacked the meaning of
“detain” and contends that the same methodology should be extended
to the habeas context in order to confine “custody” to its proper plain
and common-law meaning.

A. THE JENNINGS V. RODRIGUEZ FRAMEWORK

In Jennings v. Rodriguez,271 the United States Supreme Court
had to decide the meaning of “detain” in a provision of the Immigra-
tion and Nationality Act.272  To determine the meaning of detain, the
Supreme Court first looked to the dictionary definition.  In so doing,
the Court evaluated the Oxford English Dictionary (“OED”), other
general-purpose dictionaries, and legal dictionaries to show that de-
tain is generally understood to mean “ ‘[t]o keep in confinement or
under restraint; to keep prisoner.”273  The Court was willing to stop
there, but did not.  Instead, to resolve any lingering “doubt about the
meaning of the term ‘detain,’” the Court turned its attention to the
“context” in which the term appeared.274

terms does not lead to absurd or impracticable consequences, the words employed are to
be taken as the final expression of the meaning intended”).

267. Lawrence, 560 F.3d at 485.
268. Perrin v. United States, 444 U.S. 37, 42 (1979).
269. Burns v Alcala, 420 U.S. 575, 581-82 (1975).
270. Jennings v. Rodriguez, 138 S. Ct. 830, 848 (2018).
271. 138 S. Ct. 830 (2018).
272. Jennings v. Rodriguez, 138 S. Ct. 830, 848 (2018).
273. Jennings, 138 S. Ct. 848 (quoting detain, 4 OXFORD ENGLISH DICTIONARY 543

(2d ed. 1989)).
274. Id. at 849.
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The Court considered the definition of detain in relation to section
1226(c) of the Immigration and Nationality Act275—a provision that
obligates “the Attorney General to ‘take into custody’ certain aliens
whenever they are ‘released, without regard to whether the alien is
released on parole, supervised release, or probation.’”276  The Court
viewed section 1226(c) as contextual evidence supporting a physical
confinement understanding of detain.277  The Court, moreover, cited
Zadvydas v. Davis278—a case in which “the words ‘detain’ and ‘cus-
tody’” were determined to “refer exclusively to physical confinement
and restraint”—in support of its definition of detain.279  Based on the
plain meaning of detain, the statutory context, and precedent, the
Court concluded that “ ‘detained’ aliens in the ‘custody’ of the Govern-
ment” did not include “aliens released on bond.”280

Although the Court’s interpretation of detain appears to squarely
conflict with the Court’s current interpretation of custody in the
habeas context, the majority declined to reevaluate custody’s mean-
ing.  The dissenting opinion, however, made note of this apparent di-
vergence.  The dissent argued that section 1226(c)’s “ ‘take into
custody’” language should be interpreted consistently with section
2254’s custody requirement,281  and thus an immigrant released on
bail should be considered “in custody.”282  The dissent further argued
that “there is no reason to interpret ‘custody’ differently than ‘detain,’”
especially in light of the similarities between the dictionary defini-
tions of the terms.283  The dissent is exactly right that the terms
should not be interpreted differently.  Based on “history, tradition,
case law, and other sources,”284 the Supreme Court should extend its
analytical framework used to define the meaning of “detain” in the
immigration context to the meaning of “custody” in the habeas
context.

275. 8 U.S.C. § 1226(c) (1996).
276. Jennings, 138 S. Ct. at 849 (citing 8 U.S.C. § 1226(c) (1996)).
277. Id.
278. 533 U.S. 678 (2001).
279. Jennings, 138 S. Ct. at 850 (citing Zadvydas v. Davis, 533 U.S. 678, 690 (2001)).
280. Id.
281. 28 U.S.C. § 2254 (2018).
282. Id. at 873 (Breyer, J., dissenting) (citing Hensley v. Mun. Court, 411 U.S. 345,

349 (1973)).
283. Id.  Also keep in mind that in Jeffredo v. Macarro, 599 F.3d 913 (9th Cir. 2010),

mentioned above, the court noted that when dealing with a case involving section 1303
of Indian Civil Rights Act of 1968 (ICRA), 25 U.S.C. § 1303 (2018), the term detention
“must be interpreted similarly to the ‘in custody’ requirement in other habeas contexts.”
Jeffredo v. Macarro, 599 F.3d 913, 918 (9th Cir. 2010).

284. Jennings, 138 S.Ct. at 873.
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B. CONFINING CUSTODY

The strict custody rule has been sharply criticized as the product
of a “static, narrow, formalistic” interpretation of custody.285  But the
rule conformed to the plain meaning of the text and with the common
law history.286  The OED presently defines custody as “confinement in
a prison.”287  Based on the dictionary definition, it “evade[s] the clear
meaning” and “defies ordinary English usage” to argue that commu-
nity service requirements or obligations to seek treatment for alcohol-
ism are embodied within custody’s definition.288  History, moreover,
reveals the “ancient roots” of the custody requirement.289  The “origi-
nal conception of the writ” was designed to offer “a remedy for unlaw-
ful restriction of physical mobility.”290  The strict physical custody
rule was particularly well-suited to carry out the writ’s traditional
purpose because it operated as a “device compelling the respondent to
bring the prisoner before the court.”291

Until the Jones v. Cunningham decision in 1963,292 the judiciary
“narrowly, and quite literally,”293  understood custody to conform to
its plain meaning, which is much in line with Congress’ apparent con-
temporary understanding of the term.294  In addition, the legislative

285. Jones v. Cunningham, 371 U.S. 236, 243 (1963).
286. Dallin H. Oaks, Legal History in The High Court-Habeas Corpus, 64 MICH. L.

REV. 451, 469 (1966) (noting that in its early common law form the writ of habeas corpus
could be issued only if the petitioner was “subject to an immediate and confining re-
straint” on his liberty).

287. Custody, OXFORD ENGLISH DICTIONARY (3d ed. 2016), http://www.oed.com/view/
Entry/46305.

288. Jennings v. Rodriguez, 138 S. Ct. 830, 848 (2018); see also Barry v. Bergen Cty.
Prob. Dep’t, 128 F.3d 152, 159–62 (3d Cir. 1997) (500 hours of community service); Dow
v. Circuit Court of First Circuit ex rel. Huddy, 995 F.2d 922, 923 (9th Cir. 1993) (per
curiam) (mandatory fourteen-hour alcohol rehabilitation program).

289. Yackle, supra note 142, at 999 (noting that the history of writ shows that peti-
tioners “had to be in some form of ‘custody’ from which they could be discharged”).

290. Developments, supra note 6, at 1076; see also Preiser v. Rodriquez, 411 U.S.
475, 485 (1973) (“By the time the American Colonies achieved independence, the use of
habeas corpus to secure release from unlawful physical confinement, whether judicially
imposed or not, was thus an integral part of our common-law heritage”).

291. Developments, supra note 6, at 1076.
292. 371 U.S. 236 (1963).
293. Logan, supra note 9, at 151.
294. The Death in Custody Reporting Act of 2013 (“DCRA”), 34 U.S.C. § 60105

(2018), conditions some federal funding on state compliance with “standardized report-
ing requirements regarding the deaths of those held in custody.” See Gifford, supra note
198, at 123 (emphasis added).  The DCRA requires states to report the following infor-
mation to the Attorney General:

Information regarding the death of any person who is detained, under arrest,
or is in the process of being arrested, is en route to be incarcerated, or is incar-
cerated at a municipal or county jail, State prison, State-run boot camp prison,
boot camp prison that is contracted out by the State, any State or local contract
facility, or other local or State correctional facility (including any juvenile
facility).
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history surrounding the federal habeas statutes, which is detailed
above in Part I,295 exhibited that Congress understood custody to con-
form to its plain meaning at the time of enactment of the currently
operative statutory language.  Taken together, the plain meaning of
custody, its common law tradition, and the legislative history accom-
panying the 1948 revisions and codification indicate that the custody
requirement requires actual physical restraint—at least for petition-
ers convicted by courts of competent jurisdiction.

The Court in Jones extended custody’s scope beyond the “literal
reading of the statute.”296  Justice O’Connor, realizing that such a
broad interpretation of custody let the term escape its historical plain
meaning limits, sought to move the United States Supreme Court to-
ward a “more principled understanding of the statutory term ‘cus-
tody.’”297  She proposed that when the State is unable to impose
physical restraints “without a further judicial hearing” and when the
criminal defendant is presently “free from physical restraint,” the pe-
titioner cannot satisfy the custody requirement.298  Justice O’Connor’s
proposed rule is remarkably similar to the language employed by the
Court in Wales v. Whitney.299  That case marked the origin of the
strict custody rule—”[t]here must be actual confinement or the pre-
sent means of enforcing it.”300  Her proposed rule, in addition, aligns
with contemporary judicial interpretations of custody—albeit in a
slightly different context.  For instance, in People v. Taggart,301 the
California Court of Appeal interpreted “lawful custody” in the state’s
escaped criminal statute302 to adhere with the dictionary definition of
“ ‘escape from custody’—’[a] detained person’s violent or nonviolent es-
cape from law-enforcement officers or a place of temporary deten-

34 U.S.C. § 60105(a) (2018).  Not only is the term custody incorporated in the official
title, “State information regarding individuals who die in the custody of law enforce-
ment,” but the list outlining what states need to report to the Attorney General all re-
quire the person to be physically restrained, indicating that Congress understands the
term custody to require some version of physical bodily restraint. Id.

295. See supra notes 4-21 and accompanying text.
296. Lehman v. Lycoming Cty. Child Servs. Agency, 458 U.S. 502, 510 (1982).
297. Justices of Boston Mun. Court v. Lydon, 466 U.S. 294, 337 (1984) (O’Connor, J.,

concurring).
298. Lydon, 466 U.S. at 340.
299. 114 U.S. 564 (1885).
300. Wales v. Whitney, 114 U.S. 564, 571-72 (1885).
301. 31 Cal. App. 5th 607 (Cal. App. 2019).
302. “ ‘Every prisoner . . . convicted of a felony . . . who . . . is in the lawful custody of

any officer or person, . . . who escapes or attempts to escape from . . . the custody of any
officer or person in whose lawful custody he or she is . . . is guilty of a felony . . . .’” See
People v. Taggart, 31 Cal. App. 5th 607, 613 (Cal. App. 2019) (quoting Cal. Penal Code
§ 4532(b)(1) (West 2019).
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tion.”‘303  Moreover, when concluding that “lawful custody implies
detention or some other significant restraint or deprivation of physical
freedom,” and therefore is limited to actual and not constructive forms
of custody, the court emphasized that “the Legislature knows how to
bring specific forms of custody within the reach of the escape statute
when it desires to do so.”304  The court, in effect, adopted a plain
meaning textual reading of custody while simultaneously acknowledg-
ing that the legislature could textually broaden custody’s scope
through the democratic process.

At bottom, Justice O’Connor’s sensible solution offers one ap-
proach to confine custody to its plain and common law meaning.  The
decision in Jennings laid the framework to accomplish the task.  Im-
plementing her solution, however, would require the Supreme Court
to revisit precedent, and arguably statutory precedent to boot.  Re-
versing statutory interpretations is no trivial undertaking.  To accom-
plish the mission, the Court requires “subsequent legal developments”
that have “removed the basis” for the decision.305  But Jones was far
from an ordinary case of statutory interpretation.  Recall that in Jones
the Warren Court criticized the statutory text, championed policy con-
siderations, exploited misleading historical examples, and overturned
centuries of precedent—precedent that was actually grounded in the
text of the relevant statutes.306  Moreover, stare decisis may not be as
controlling in cases dealing with habeas corpus because the writ de-
rives from the common law.307  An alternative, however, to the Court
having to confine custody to its plain meaning is for Congress to define
the term after 229 years of leaving the responsibility to the judiciary.

303. Taggart, 31 Cal. App. at 617 (quoting Escape From Custody, BLACK’S LAW DIC-

TIONARY (10th ed. 2014)).
304. Id.
305. Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2410 (2015).
306. Jones, 371 U.S. at 238-42.
307. In Leegin Creative Leather Prods, Inc. v. PSKS, 551 U.S. 877 (2007), the Court

posited that stare decisis was not as powerful in cases dealing with the interpretation of
common-law statutes.  The Court treated the Sherman Act, 15 U.S.C. §§ 1-38 (2018), in
particular the “in restraint of trade” terminology, as deriving from the common law.
Leegin, 551 U.S. at 885.  “Much recent interest in common law habeas corpus originated
in Boumediene v. Bush, 553 U.S. 723 (2008), which held that the statutory procedure
for Guantanamo detainees to test imprisonments was invalid under the Suspension
Clause for failure to provide rights commensurate with common law habeas corpus.  No
prior statute had ever been invalidated on these grounds and only a very few even chal-
lenged . . . so that lawyers generally had previously lacked any practical reason to ex-
plore the common law terrain.”  Eric M. Freedman, Habeas Corpus in Three Dimensions
- Dimension I: Habeas Corpus as a Common Law Writ, 46 HARV. L. REV. 591, 593 n.2
(2011).  “[A]t common law a potentially wrongful imprisonment was an emergency and
in responding to it the legal system emphasized the importance of the received common
law approach to problem solving.” Id. at 595.
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Congressional clarification of the meaning of custody “would have
the practical effect of ensuring uniformity in federal case law.”308

Both the present-day and the soon-to-come circuit splits would vanish
overnight; congressional definition of custody would resolve lingering
questions concerning what forms of punishment sufficiently restrain
one’s liberty and whether collateral consequences can satisfy the cus-
tody requirement.309  In sum, whether the Court or Congress confines
custody to its plain and historical meaning, both branches should
agree that no “common-law scholars of the past” would recognize what
the writ of habeas corpus has become today.310

VI. CONCLUDING REMARKS

The abandonment of the strict custody rule to advance the “inter-
ests of ‘law and justice’”311 and to prevent the custody requirement
from functioning as a “ ‘time-is-of-the-essence’ strait jacket”312 was un-
questionably well-intentioned.  But under the Constitution, “it is em-
phatically the province and duty of the judicial department to say
what the law is”313 and “not what it should be.”314  In this instance,
the law, as it pertains to the meaning of custody, is clear.

First, the plain meaning of custody supports a physical confine-
ment understanding of the term.  The development of statutory
habeas, moreover, suggests that Congress has never, at least explic-
itly, rejected the strict custody rule.  In fact, the legislative history of
the Judiciary Act of 1789315, the Habeas Corpus Act of 1867316, the
1874 Revised Statutes of the United States, and the 1948 revisions
and codification, together imply that Congress has always understood
custody to mean physical confinement.  Secondly, custody indubitably
means physical confinement according to its common law history.
Third, the United States Supreme Court’s current restraint-on-one’s-
liberty standard unfairly obligates lower courts to draw a fine line
when deciding if a particular punishment sufficiently restrains a
habeas petitioner’s liberty. Padilla v. Kentucky’s317 blurring of the
line separating collateral from direct consequences of convictions has
only complicated the restraint-on-one’s-liberty calculation.  Finally,

308. Moyer, supra note 10, at 758.
309. Id.
310. Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 501 (1973) (Blackmun, J.,

concurring).
311. Parker v. Ellis, 362 U.S. 574, 585 (1960) (Warren, C.J., dissenting).
312. Parker, 362 U.S. at 586.
313. Marbury v. Madison, 5 U.S. 137, 177 (1803).
314. Obergefell v. Hodges, 135 S. Ct. 2584, 2611 (2015) (Roberts, C.J., dissenting).
315. Ch. 20, 1 Stat. 73 (1789).
316. Ch. 28, 14 Stat. 385 (1867).
317. 559 U.S. 356 (2010).
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the Jennings v. Rodriquez318 decision suggests that the Supreme
Court is willing to interpret terms consistently with their plain mean-
ing.  Based on these considerations, a criminal defendant who is “free
from physical restraint” and upon whom the government “remains un-
able to impose such restraint[s] without a further judicial hearing”
should not be considered in custody.319  If such a petitioner is not in
custody, recourse to the extraordinary remedy of habeas corpus is
statutorily foreclosed.

318. 138 S. Ct. 830 (2018).
319. Justices of Boston Mun. Court v. Lydon, 466 U.S. 294, 340 (1984) (O’Connor, J.,

concurring).


