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“FORM” DETERMINES “SUBSTANCE”:
A CALL TO REIGN IN TAX LAW’S

SUBSTANCE-OVER-FORM
PRINCIPLE

CODY A. WILSON†

I. INTRODUCTION

The United States Supreme Court should listen when a United
States circuit court compares the head of a federal government agency
to the Roman Emperor Caligula.  Caligula is known for many things:
his incestuous relationships, a barbarous temper, the desire to appoint
his horse as a chief magistrate of the Roman Empire, and relevant to
this article, his propensity for undermining the Rule of Law.1  Accord-
ing to the recent decision by the United States Court of Appeals for
the Sixth Circuit in Summa Holdings, Inc. v. Commissioner of Inter-
nal Revenue Service,2 a willingness to undermine the Rule of Law is a
trait also held by the Commissioner of the Internal Revenue Service
(“the Commissioner”).3  Since that decision, the United States Courts
of Appeals for the First and Second Circuits have concurred with the
Sixth Circuit’s comparison.4

The United States aspires to be a country governed by the Rule of
Law rather than the rule of men.5  The Rule of Law may be simply
summarized as the idea that governmental power should be re-
strained rather than being left to the unfettered discretion of govern-
mental leaders.6 The alternative, a society governed by the rule of

† J.D., SMU Dedman School of Law, 2020; B.S., Industrial Engineering, Univer-
sity of Oklahoma, 2014. Thank you to Professor George A. Martinez for his invaluable
guidance throughout the writing process.

1. See generally GAIUS SUETONIUS TRANQUILLUS, THE LIVES OF THE TWELVE

CAESARS, VOLUME 04: CALIGULA 269-90 (Thomas Forester ed., Alexander Thomson
trans., 2004) (providing a detailed account of Caligula’s life).

2. 848 F.3d 779 (6th Cir. 2017).
3. See Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 781 (6th Cir. 2017). The

current Commissioner, Charles Rettig, took office after the Sixth Circuit issued its opin-
ion in Summa Holdings, Inc. Alistair M. Nevius, Charles Rettig Sworn in as New IRS
Commissioner, TAX ADVISOR (Oct. 2, 2018), https://www.thetaxadviser.com/news/2018/
oct/irs-commissioner-charles-rettig-201819833.html.

4. See Benenson v. Comm’r, 910 F.3d 690, 700 (2d Cir. 2018); Benenson v.
Comm’r, 887 F.3d 511, 523 (1st Cir. 2018).

5. U.S. CONST. art. VI, cl. 2.
6. Edward A. Morse, Reflections on the Rule of Law and “Clear Reflection of In-

come”: What Constrains Discretion?, 8 CORNELL J.L. & PUB. POL’Y 445, 446 (1999).
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men, existed in the Roman Empire under Caligula’s reign.7  Judges
avoid Caligula-like laws and preserve the Rule of Law by ensuring
people have a “basis for planning their affairs in light of pre-existing
legal consequences” and by protecting people from arbitrary, ad hoc
proclamations of power.8  Both of those tasks generally require that
judges avoid imposing ex post facto laws.9

Caligula famously undermined the Rule of Law when it came to
taxes.10  In an account by Suetonius Tranquillus, a Roman historian
and biographer, Caligula disregarded the Rule of Law with respect to
taxes as follows:

Taxes . . . were levied [without being] submitted to public in-
spection, great grievances were experienced from the want of
sufficient knowledge of the law. At length, on the urgent de-
mands of the Roman people, he published the law, but it was
written in a very small hand, and posted up in a corner, so
that no one could make a copy of it.11

According to the Sixth Circuit, the Commissioner has similarly
attempted to undermine the Rule of Law through misplaced applica-
tions of the substance-over-form principle in tax law.12

Under the substance-over-form principle, “the incident of taxation
depends on the substance rather than form of the transaction.”13

Courts apply the principle in two distinct types of cases.  In the first
instance, courts properly apply the principle to recharacterize factual
shams.14  Courts are always justified in objectively looking at the sub-
stance of the transaction—the underlying facts—rather than solely
taking the vantage point of the taxpayer.15  After all, “[w]hen someone
calls a dog a cow and then seeks a subsidy provided by statute for
cows, the obvious response is that this is not what the statute

7. Margaret Jane Radin, Reconsidering the Rule of Law, 69 B.U. L. REV. 781, 781
(1989); TRANQUILLUS, supra note 1, at 280.

8. Morse, supra note 6, at 446.
9. Steve Selinger, The Case Against Civil Ex Post Facto Laws, 15 CATO J. 191,

197-212 (1995); but see Calder v. Bull, 3 U.S. 386, 400 (1798) (Iredell, J., concurring)
(“The policy, the reason and humanity, of [prohibiting ex post facto laws], do[es] not, I
repeat, extend to civil cases, to cases that merely affect the private property of
citizens.”).

10. TRANQUILLUS, supra note 1, at 280.
11. Id.
12. See Summa Holdings, Inc., 848 F.3d at 781.
13. Kuper v. Comm’r, 533 F.2d 152, 155 (5th Cir. 1976) (citing Comm’r v. Court

Holding Co., 324 U.S. 331, 334 (1945)).
14. See, e.g., Knetsch v. United States, 364 U.S. 361 (1960); see also David P. Hari-

ton, Sorting Out the Tangle of Economic Substance, 52 TAX LAW. 235, 246 (1999) (noting
that in Knetsch v. United States, “[t]he Supreme Court held, fairly enough, that there
was no interest deduction because there was no borrowing at all – just a net payment to
the insurance company in exchange for purported tax benefits”).

15. Summa Holdings, Inc., 848 F.3d at 787.
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means.”16  Since this application of the substance-over-form principle
is proper, this article focuses on the second, improper application of
the principle.

In the second instance, courts improperly apply the substance-
over-form principle to declare that taxpayers are not entitled to tax
savings, despite full compliance with the text—the form—of the Inter-
nal Revenue Code (“the Code”).17  Courts justify the denial of such tax
benefits by declaring that the taxpayer has failed to comply with the
Code’s substance.18  The example of a cow subsidy statute from above
clarifies the inappropriateness of applying the substance-over-form
principle to deny a benefit promised by a statute.19  When a statute
provides a subsidy for cows, “rich people who would not otherwise
have cows buy them to gain cow subsidies. Here, when [courts] say (as
they do) that this is not what the statute means, they are in fact say-
ing something quite different.”20 Courts that deny a benefit promised
by a statute because of a failure to comply with the statute’s unan-
nounced substance are stating what they think the law should be, not
stating what the law actually is.21

At a glance, courts that apply the substance-over-form principle to
override the text of the Code appear to be following Ronald Dworkin’s
theory of jurisprudence: when the law runs out, a judge should decide
cases by appealing to principles.22  A court declaring that “the inci-
dent of taxation depends on the substance rather than form of the
transaction” is announcing a principle,23 but when the words of a stat-
ute are clear, the law has not run out.24  Accordingly, a closer look
reveals that courts are not applying Dworkin’s theory when denying
Code-compliant taxpayers their deserved benefits.

Instead, when courts improperly apply the substance-over-form
principle to override the Code, they are doing so, or at least appear to

16. Id. at 787–88 (citing Joseph Isenbergh, Musings on Form and Substance in
Taxation, 49 U. CHI. L. REV. 859, 865 (1982)).

17. Summa Holdings, Inc., 848 F.3d at 784-85.
18. See, e.g., Helvering v. Gregory, 69 F.2d 809, 810 (2d Cir. 1934), aff’d, 293 U.S.

465 (1935).
19. See Summa Holdings, Inc., 848 F.3d at 786.
20. Id. at 787-88 (citing Joseph Isenbergh, Musings on Form and Substance in Tax-

ation, 49 U. CHI. L. REV. 859, 865 (1982)).
21. See American Trucking Ass’ns v. Smith, 496 U.S. 167, 201 (1990) (Scalia, J.,

concurring).
22. Ronald Dworkin, Hard Cases, 88 HARV. L. REV. 1057, 1095-96 (1975).
23. Kuper, 533 F.2d at 155 (5th Cir. 1976) (citing Court Holding Co., 324 U.S. at

334). See also Ronald Dworkin, The Model of Rules, 35 U. CHI. L. REV. 14, 23 (1967) (“I
call a ‘principle’ a standard that is to be observed, not because it will advance or secure
an economic, political, or social situation deemed desirable, but because it is a require-
ment of justice or fairness or some other dimension of morality.”).

24. See Dworkin, supra note 22, at 1059-60.
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do so,25 through the jurisprudential theory advanced by Lon Fuller.26

Fuller argued that courts should not apply rules in light of the individ-
ual meaning of each word that makes up the rule, but rather by ad-
vancing the rule’s purpose.27  It may be true that “[a] word is not a
crystal, transparent and unchanged, it is the skin of a living thought
and may vary greatly in color and content according to the circum-
stances and the time in which it is used.”28  However, Fuller’s juris-
prudential theory has no place in tax law, especially when the
meaning of the Code’s text is clear.  Many federal judges have realized
this,29 but others have not.30

This Article illustrates that reigning in tax law’s substance-over-
form principle is necessary to preserve the Rule of Law.  The principle
is properly applied to restore reality to factual shams,31 but the princi-
ple should never be used to justify a reading of the Code that the text
will not bear.32  At best, courts are applying Fuller’s theory of juris-
prudence and in the process are denying people their pre-existing
right to obtain benefits provided to them by the Code.33  At worst,
courts are deciding cases on an arbitrary, ad hoc basis and then citing
cases to support their conclusion.34  Both scenarios are contrary to the
Rule of Law.35

To best understand these issues, the Article begins with Part II
describing Gregory v. Helvering,36 the case that gave rise to the sub-
stance-over-from principle as it applies to American tax jurispru-
dence.37  Part II then briefly explains two specialized doctrines

25. See ACM P’ship v. Comm’r, 157 F.3d 231, 265 (3d Cir. 1998) (McKee, J., dis-
senting) (“I can’t help but suspect that the majority’s conclusion to the contrary is, in its
essence, something akin to a ‘smell test.’ If the scheme in question smells bad, the intent
to avoid taxes defines the result as we do not want the taxpayer to ‘put one over.’”).

26. Compare Helvering, 69 F.2d at 810 (denying a taxpayer the benefit of comply-
ing with the literal text of the Code because “even though the facts answer the diction-
ary definitions of each term used in the statutory definition . . . the meaning of a
sentence may be more than that of the separate words”), with Lon L. Fuller, Positivism
and Fidelity to Law—A Reply to Professor Hart, 71 HARV. L. REV. 630, 662-63 (1958)
(arguing a statute should be applied in a manner that advances its purpose rather than
the meaning of its individual words).

27. Fuller, supra note 26, at 662-63.
28. Towne v. Eisner, 245 U.S. 418, 425 (1918).
29. See Benenson, 910 F.3d at 700; Benenson, 887 F.3d at 523; Summa Holdings,

Inc., 848 F.3d at 790.
30. See Benenson, 887 F.3d at 523 (Lynch, J., dissenting).
31. Benenson, 910 F.3d at 701 n.9.
32. John F. Coverdale, Text as Limit: A Plea for a Decent Respect for the Tax Code,

71 TUL. L. REV. 1501, 1502 (1997).
33. See Fuller, supra note 26, at 662-63.
34. Ray A. Knight, Substance Over Form: The Cornerstone of Our Tax System or a

Lethal Weapon in the IRS’s Arsenal?, 8 AKRON TAX J. 91, 106 (1991).
35. See Morse, supra note 6, at 446.
36. 293 U.S. 465 (1935).
37. See infra notes 58-87 and accompanying text.
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derived from the substance-over-form principle.38  Next, Part III criti-
cizes the use of the substance-over-form principle to override the text
of the Code through two subparts.39  First, Part III explains that ap-
plying Lon Fuller’s theory of jurisprudence to tax law denies people
their pre-existing right to obtain benefits provided to them by the
Code.40  The theory’s inappropriateness in tax law is made clear by
discussing the Supreme Court’s application of the substance-over-
form principle in three different types of cases: a non-tax case, a quasi-
tax case, and a pure tax case.41  Part III continues by discussing how
the substance-over-form principle facilitates arbitrary, ad hoc deci-
sions.  To start, the principle undermines the U.S. Constitution be-
cause courts are tasked with interpreting the Code, not expanding
it.42  Also, the principle allows courts to mask the true basis for their
decisions, which may very well be arbitrary.43  Part IV concludes this
Article by calling on the Supreme Court to overrule Gregory v. Helver-
ing to the extent it allows judges to deny Code-compliant taxpayers
their deserved benefits.44

II. THE BIRTH OF THE SUBSTANCE-OVER-FORM PRINCIPLE
IN AMERICAN TAX JURISPRUDENCE AND
TWO SPECIALIZED DOCTRINES

The Internal Revenue Code (“the Code”) is complex.45  One former
president described it as “a complicated mess . . . . [and] a million
pages long.”46  The Code is well short of a million pages, but it does
contain millions of words, each carefully chosen during the legislative
process.47  The Code’s complexity is necessary to account for the “infi-
nite number of possible tax transactions.”48

To further complicate tax law, the Code is often supplemented by
the U.S. Department of the Treasury, the Internal Revenue Service,

38. See infra notes 88-117 and accompanying text.
39. See infra notes 118-94 and accompanying text.
40. See infra notes 123-34 and accompanying text.
41. See infra notes 135-65 and accompanying text. As used in this Article, pure tax

cases refer to those cases that involve the sole question of whether to impose a tax or to
allow a tax benefit.  Quasi-tax cases refer to cases that involve tax issues as a tangential
matter to a broader non-tax issue.  Of course, non-tax cases simply do not involve tax
issues.

42. See infra notes 166-78 and accompanying text.
43. See infra notes 179-94 and accompanying text.
44. See infra notes 195-201 and accompanying text.
45. See Allen D. Madison, The Tension Between Textualism and Substance-Over-

Form Doctrines in Tax Law, 43 SANTA CLARA L. REV. 699, 716-17 (2003).
46. Remarks in Waterloo, Iowa, 40 WEEKLY COMP. PRES. DOC. 2321 (Oct. 9, 2004).
47. Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 789 (6th Cir. 2017).
48. Summa Holdings, Inc., 848 F.3d at 789.
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and, of course, the courts.49  The U.S. Department of the Treasury and
Internal Revenue Service interpret the Code and provide guidance by
issuing regulations, rulings, procedures, and announcements.50

Courts also add meaning to the words of the Code because, after all,
“[i]t is emphatically the province and duty of the judicial department
to say what the law is.”51  With the infinite number of ways that a
transaction may be structured, this sharing of interpretive authority
among the three branches of government is justified as a means of
effectuating the Code’s purpose—to raise revenue for the federal gov-
ernment52 and, at times, to promote certain types of transactions.53

However, courts as a whole have gone too far when it comes to
interpreting the Code, which they then justify as an application of the
substance-over-form principle.  This is not to say courts should never
interpret the Code, but rather interpretation is only necessary when
the words of the Code are ambiguous—meaning they have more than
one plausible interpretation.54  Often times, the meaning of the Code’s
words are clear.55  This Part will illustrate that taxpayers can no
longer be certain that following the text of the Code is sufficient to
avoid adverse tax consequences.56  In fact, taxpayers may incur strict
liability penalties by doing so.57

A. GREGORY V. HELVERING

The practice of construing tax statutes against the government
used to be, “founded so firmly upon principles of equity and natural
justice, as not to admit reasonable doubt.”58  The practice of always
construing tax statutes against the government has since been aban-
doned under the pretense that taxpayers can commit abusive tax
transactions while nevertheless following the written language of the
law.59  That abandonment emanates from Gregory v. Helvering,60 in

49. Madison, supra note 45, at 716.
50. Id; see also I.R.C. § 7805 (2018) (requiring that the Secretary of the Treasury

Department “prescribe all needful rules and regulations for the enforcement of [the
Code]”).

51. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
52. See NAT’L COMM’N ON RESTRUCTURING THE INTERNAL REVENUE SERV., 105TH

CONG., A VISION FOR A NEW IRS 44 (Comm. Print 1997).
53. See Marples, Donald, J., CONG. RESEARCH SERV., R44012, TAX EXPENDITURES:

OVERVIEW AND ANALYSIS 2 (2015).
54. Coverdale, supra note 32, at 1529; see also Alice G. Abreau & Richard K.

Greenstein, Defining Income, 11 FLA. TAX REV. 295, 345 (2011) (explaining how Con-
gress left the task of defining “income” to courts).

55. See Summa Holdings, Inc., 848 F.3d at 789.
56. See infra note 58-117 and accompanying text; see, e.g., Gregory v. Helvering,

293 U.S. 465 (1935).
57. I.R.C. §§ 6662(b)(6), 7701(o).
58. Cahoon v. Coe, 57 N.H. 556, 570 (1876).
59. See Fulman v. United States, 434 U.S. 528, 533 n.8 (1978).
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which the United States Supreme Court adopted the practice of con-
struing tax statutes against the taxpayer.61  From that case, two spe-
cialized iterations of tax law’s substance-over-form principle have
grown.62

In Gregory, the Supreme Court improperly held that a person
must comply with a statute’s unannounced substance to obtain the tax
benefits that the statute offers.63 The case turned on whether a trans-
action, structured in the form of a corporate reorganization solely to
avoid taxes, should be respected as a tax-free transaction.  The Su-
preme Court ultimately held it would not,64 denying Mrs. Gregory of
her pre-existing right to reduce her tax liability through compliance
with the text of the Code.  After the fact, Congress codified the lan-
guage used by the Supreme Court when denying Mrs. Gregory her
deserved tax benefits.65

The case arose after Mrs. Gregory sold stock to a third party.66

Mrs. Gregory owned all the stock of a corporation, which in turn
owned 1,000 shares of stock in another corporation.67  Upon deciding
to sell her 1,000 shares of stock in the second corporation, Mrs. Greg-
ory presumably sought the advice of a tax attorney to minimize tax
consequences from the sale.68  The attorney likely advised Mrs. Greg-
ory of section 112(g) of the Revenue Act of 1928,69 which, in theory,
would allow Mrs. Gregory to substantially reduce the tax conse-
quences of the sale by eliminating a corporate level tax.70  In other
words, the Internal Revenue Service would tax Mrs. Gregory  on a
capital gain rather than taxing both the corporation that held the
stock on a capital gain and Mrs. Gregory on her receipt of the remain-
ing funds as a dividend.71

At that time, section 112(g) of the Revenue Act of 1928 described
exactly what Mrs. Gregory needed to do to avoid paying the double tax
associated with transactions by corporations. The section read:

If there is distributed, in pursuance of a plan of reorganiza-
tion, to a shareholder in a corporation a party to the reorgani-
zation, stock or securities in such corporation or in another

60. 293 U.S. 465 (1935).
61. Gregory v. Helvering, 293 U.S. 465, 470 (1935).
62. See Madison, supra note 45, at 717-18.
63. See Gregory, 293 U.S. at 469.
64. Id.
65. I.R.C. § 355(a)(1)(B) (2018).
66. Gregory, 293 U.S. at 467.
67. Id.
68. See id.
69. Revenue Act of 1928, Pub L. No. 562, 852 Stat. 791 (codified as amended at 26

I.R.C. § 355(a)(1) (2018)).
70. See Gregory, 293 U.S. at 467.
71. Coverdale, supra note 32, at 1529.
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corporation a party to the reorganization, without the surren-
der by such shareholder of stock or securities in such a corpo-
ration, no gain to the distributee from the receipt or such
stock of securities shall be recognized.72

The term reorganization was defined to mean “a transfer by a cor-
poration of all or a part of its assets to another corporation if immedi-
ately after the transfer the transferor or its stockholders or both are in
control of the corporation to which the assets are transferred.”73

Mrs. Gregory structured the sale of her 1,000 shares of stock as a
reorganization under section 112(g) of the Revenue Act and filed her
tax return accordingly.74  To do so, she created a third corporation
with her being the sole shareholder.75  The corporation that held the
1,000 shares of stock then transferred that stock to the newly-formed
corporation, meeting the requirements of section 112(g).76  Mrs. Greg-
ory immediately dissolved the newly-formed corporation, which
caused her to receive the 1,000 shares of stock in a tax-free liquida-
tion.77  She then sold the 1,000 shares of stock to a third party and
paid taxes on long-term capital gain.78

The Commissioner contested Mrs. Gregory’s characterization of
the transaction and assessed a tax deficiency against her on grounds
that the reorganization was without substance and should be disre-
garded.79  The Board of Tax Appeals rejected the Commissioner’s ar-
gument, finding that, “Congress has not left it to the Commissioner to
say, in the absence of fraud or other compelling circumstance, that the
corporate form may be ignored in some cases and recognized in
others.”80  On appeal, the United States Court of Appeals for the Sec-
ond Circuit reversed and the Supreme Court affirmed.81

The Second Circuit and the Supreme Court based their decision
on Mrs. Gregory’s transactions failing to satisfy the substance of the
reorganization statute.82  Judge Learned Hand, writing for the Second

72. Revenue Act of 1928 § 112(g) (emphasis added).
73. Id. § 112(i)(1)(B).
74. Gregory, 293 U.S. at 467.
75. Id.
76. Id.
77. I.R.C. § 336(a) (1986); Gregory, 293 U.S. at 467; see also Treas. Reg. § 29.22(a)-

20 (1943) (stating that, “[n]o gain or loss is realized by a corporation from the mere
distribution of its assets in kind in partial or complete liquidation, however they may
have appreciated or depreciated in value since their acquisition”).  Under current law, a
corporation would recognize gain on a liquidating distribution.

78. Gregory, 293 U.S. at 467.
79. Gregory v. Comm’r, 27 B.T.A. 223, 224-25 (1932), rev’d, 69 F.2d 809 (2d Cir.

1934), aff’d, 293 U.S. 465 (1935).
80. Gregory, 27 B.T.A. at 225.
81. Helvering v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934), aff’d, 293 U.S. 465

(1935).
82. Helvering, 69 F.2d at 811.
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Circuit, agreed that Mrs. Gregory’s transaction met the terms of the
statute.83  However, in his words, “as the articulation of a statute in-
creases, the room for interpretation must contract; but the meaning of
a sentence may be more than that of the separate words, as a melody
is more than the notes.”84  Thus, he found:

The purpose of the section to be plain enough; men engaged
in enterprises- industrial, commercial, financial, or any
other- might wish to consolidate, or divide, to add to, or sub-
tract from, their holdings. Such transactions were not to be
considered as ‘realizing’ any profit, because the collective in-
terests still remained in solution.85

After announcing the statute’s purpose, Judge Hand found that
Mrs. Gregory’s transaction did not meet the requirements of the stat-
ute, despite satisfying the text, because “the transactions were no part
of the conduct of the business of either or both companies; so viewed
they were a sham . . . . “86  The Supreme Court agreed, describing the
transaction as “an elaborate and devious form of conveyance masquer-
ading as a corporate reorganization . . . .”87  Simply put, Mrs. Greg-
ory’s reorganization did not have the unannounced substance that the
statute supposedly required.

B. TWO DOCTRINES DERIVED FROM THE SUBSTANCE-OVER-FORM

PRINCIPLE

In the years since the Supreme Court tacitly approved of Calig-
ula-like tax laws under the substance-over-form principle,88 courts
have developed two specialized, but related, doctrines.89  Those doc-
trines include the economic substance doctrine and the step transac-
tion doctrine.90  Each doctrine is discussed briefly below.

1. Economic Substance Doctrine

The economic substance doctrine can be directly traced to Gregory
v. Helvering91 and, like the substance-over-form principle, is used to

83. Id. at 810-11.
84. Id.
85. Id. at 811.
86. Id.
87. Gregory, 293 U.S. at 470.
88. See Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 781-82 (6th Cir. 2017);

TRANQUILLUS, supra note 1, at 280.
89. Philip Sancilio, Clarifying (or Is It Codifying?) the “Notably Abstruse”: Step

Transactions, Economic Substance, and the Tax Code, 113 COLUM. L. REV. 138, 140
(2013).

90. See generally Linda D. Jellum, Codifying and “Miscodifying” Judicial Anti-
Abuse Tax Doctrines, 33 VA. TAX REV. 579, 592-604 (2014) (explaining the historical
development of the economic substance doctrine and step transaction doctrine).

91. 293 U.S. 465 (1935).
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disregard certain transactions for tax purposes.92  The doctrine, some-
times called the sham transaction doctrine,93 has two prongs.94  One
prong asks whether the transaction has economic substance, meaning
the purported economic activity would have occurred in the absence of
tax benefits.95  The other prong requires a court to assess whether the
transaction served some business purpose rather than solely being tax
motivated.96  Courts disagreed whether one or both prongs of the test
had to be satisfied for tax benefits to be allowed until Congress re-
solved the issue by codifying the economic substance doctrine.97

In 2010, Congress codified the economic substance doctrine re-
quiring both prongs of the common law doctrine to be satisfied.98  The
section defines the “economic substance doctrine” to mean “the com-
mon law doctrine under which [income] tax benefits . . . with respect to
a transaction are not allowable if the transaction does not have eco-
nomic substance or lacks a business purpose.”99  A transaction has ec-
onomic substance when “the transaction changes in a meaningful way
(apart from Federal income tax effects) the taxpayer’s economic posi-
tion . . . .”100  A transaction has business purpose when “the taxpayer
has a substantial purpose (apart from Federal income tax effects) for
entering into such transaction.”101

Notably, Congress failed to set forth a bright line rule for when
the newly codified economic substance doctrine should apply.102  The
section reads “[t]he determination of whether the economic substance
doctrine is relevant to a transaction shall be made in the same man-
ner as if this subsection had never been enacted.”103  The confusion
created by the lack of certainty as to when the doctrine applies is seri-
ous because a strict liability penalty applies whenever the doctrine is

92. See Madison, supra note 45, at 718.
93. Id. at 722-23.
94. Jellum, supra note 90, at 601.
95. Id.
96. Id.
97. Compare Coltec Indus. Inc. v. United States, 454 F.3d 1340, 1355 (Fed. Cir.

2006) (stating that “[A] lack of economic substance is sufficient to disqualify the trans-
action . . . .”), with Black & Decker Corp. v. United States, 436 F.3d 431, 441 (4th Cir.
2006) (quoting a previous Fourth Circuit opinion, “To treat a transaction as a sham, the
court must find that the taxpayer was motivated by no business purposes . . . and that
the transaction has no economic substance . . . .”) (quoting Rice’s Toyota World, Inc. v.
Comm’r, 752 F.2d 89, 91 (4th Cir. 1985)). See also I.R.C. § 7701(o) (2018) (codification of
the economic substance doctrine).

98. I.R.C. § 7701(o).
99. Id. § 7701(o)(5)(A).

100. Id. § 7701(o)(1)(A).
101. Id. § 7701(o)(1)(B).
102. Jellum, supra note 90, at 625.
103. Id. § 7701(o)(5)(C).
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violated.104  The strict liability nature of the penalty means it could
apply to taxpayers who mistakenly followed the text of the Code based
on reasonable cause or good faith.105  Thus, reasonably relying on ex-
pert advice or a legal opinion is not sufficient to avoid the penalty im-
posed for violating the economic substance doctrine.106  This is a
harsh result considering the economic doctrine may be applied ex post
facto, even when a taxpayer—acting on the advice of counsel—follows
the text of the Code.

2. Step Transaction Doctrine

The step transaction doctrine is another doctrine that has its
roots in the substance-over-form principle announced in Gregory v.
Helvering.107  The doctrine allows courts to recharacterize a transac-
tion with many independent, formal steps as a single transaction for
tax purposes.108  The Supreme Court has justified the doctrine by de-
claring “[t]o permit the true nature of a transaction to be disguised by
mere formalisms, which exist solely to alter tax liabilities, would seri-
ously impair the effective administration [of tax law].”109

Courts determine whether collapsing many independent, formal
steps of a transaction into one is proper by applying one of three
tests.110  Those tests are named the interdependence test, the binding
commitment test, and the end results test.111  Under the interdepen-
dence test, a court must determine “whether the steps are so interde-
pendent that the legal relations created by one transaction would have
been fruitless without completion of the series.”112  Courts apply the
binding commitment test by determining whether a taxpayer “was
contractually obligated to complete all steps when the first in the se-
ries of transactions was undertaken.”113  Finally, a court applying the
end results test “looks to whether separate steps constitute prear-
ranged parts of a single transaction intended to reach an end
result.”114

A proper application of the step transaction doctrine is perhaps
best understood through a simple example.  Suppose a landlord and a

104. Id. § 6662(b)(6).
105. Id. § 6664(c)(2).
106. Jellum, supra note 90, at 619-21.
107. 293 U.S. 465 (1935); see Helvering v. Minnesota Tea Co., 296 U.S. 378, 385

(1935).
108. Jellum, supra note 90, at 601.
109. Comm’r v. Court Holding Co., 324 U.S. 331, 334 (1945).
110. Benenson v. Comm’r, 910 F.3d 690, 701 n.9 (2d Cir. 2018).
111. Jellum, supra note 90, at 603.
112. Benenson, 910 F.3d at 701 n.9.
113. Id.
114. Id.
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tenant seek to enter into an agreement whereby the tenant is able to
deduct home mortgage interest pursuant to section 163 of the Code.
The landlord, however, is only willing to transfer ownership in the
property to the tenant for twelve months–like a lease–rather than
transfer the property in fee simple.  Accordingly, the landlord and ten-
ant enter into a contractual agreement whereby the landlord will
transfer the unencumbered property to the tenant for twelve months
in return for consideration and at the end of the term, the tenant will
transfer the property back to the landlord with no consideration being
required.  At first glance, this transaction looks like the tenant pur-
chased the property, possibly entitling the tenant to a home interest
deduction.115  However, a lack of consideration for the transfer back to
the landlord makes this transaction a lease, even if the parties labeled
the transaction a sale.  Thus, an application of the step transaction
doctrine is proper.116  After all, such a transaction is akin to “call[ing]
a dog a cow and then seek[ing] a subsidy provided by statute for
cows.”117

III. CRITICIZING THE SUBSTANCE-OVER-FORM PRINCIPLE
AS IT IS USED TO OVERRIDE THE TEXT OF
THE INTERNAL REVENUE CODE

Regardless of whether a court is applying the economic substance
doctrine, the step transaction doctrine, or simply the substance-over-
form principle, a court should never override the Internal Revenue
Code’s (“the Code”) form.118  Assuming the best, courts that override
the text of the Code under the pretense that substance should trump
form are inappropriately applying Fuller’s theory of jurisprudence.
Applying Fuller’s theory may be acceptable in some cases but, as this
section will illustrate, applying the theory to tax law denies taxpayers
their pre-existing rights to obtain benefits provided by the Code.  Even
worse, courts may be overriding the text of the Code on an arbitrary,
ad hoc basis and then supporting their conclusion by citing the sub-
stance-over-form principle.  Both scenarios lead to Caligula-like laws,
promoting a society governed by the rule of men rather than the Rule
of Law.119

This Part proceeds in two sections.  The first section illustrates
that Fuller’s argument that rules should be applied to effectuate their

115. See I.R.C. §§ 163(a), 163(h)(1)-(3) (2018).
116. See Shu-Yi Oei, Context Matters: The Recharacterization of Leases in Bank-

ruptcy and Tax Law, 82 AM. BANKR. L.J. 635, 635 (2008).
117. Joseph Isenbergh, Musings on Form and Substance in Taxation, 49 U. CHI. L.

REV. 859, 865 (1982).
118. See Coverdale, supra note 32, at 1506-07.
119. See Morse, supra note 6, at 446.
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“purpose” even when that purpose requires overriding the Code, has
no place in tax law.120  This illustration is made by discussing three
United States Supreme Court cases to show that while the substance-
over-form principle is consistent with the Rule of Law in some cases, it
undermines the Rule of Law in others.121  The second section dis-
cusses the possibility that courts are overriding the text of the Code in
an arbitrary, ad hoc manner, which is also inconsistent with the Rule
of Law.122

A. SUBSTANCE-OVER-FORM DENIES TAXPAYERS THEIR PRE-EXISTING

RIGHTS

At times, a court may override the text of a statute, apply the
statute in light of what the court believes its purpose is, and provide
people with rights the statute’s text failed to announce.123  This is not
the case in pure tax cases, which for this article are those where the
sole question before the court is whether or not the Code imposes a tax
or provides a benefit with respect to a particular transaction.124  In
those cases, the Supreme Court permits the Internal Revenue Service
to deny people their pre-existing right to obtain benefits provided by
the Code by requiring compliance with the relevant Code provision’s
unannounced substance.125  Interestingly, the Internal Revenue Ser-
vice Commissioner (“the Commissioner”) has never used the sub-
stance-over-form principle or related doctrines “to reclassify the form
of a taxpayer’s Code-compliant transaction to reduce his tax liabilities
in the service of broader purposes of the Code.”126  The United States
Court of Appeals for the Sixth Circuit described this one-way disre-
gard of the Code’s text nicely: “A broad recharacterization power runs
in one direction only if we pitch the [Code’s] purpose at an Emperor’s
level of generality–that the ‘overarching’ purpose of the Code is to in-
crease revenue in the government.”127

To understand the point that Fuller’s theory of jurisprudence—a
statute’s substance should trump its form—has no place in tax law,
consider three types of cases: a non-tax case, a quasi-tax case, and a
pure tax case.  The Supreme Court has used the substance-over-form
principle to override the text of a statute in each type of case.128  First,

120. See infra notes 123-34 and accompanying text.
121. See infra notes 135-65 and accompanying text.
122. See infra notes 166-94 and accompanying text.
123. See Church of the Holy Trinity v. United States, 143 U.S. 457, 458-59 (1892).
124. See, e.g., Gregory v. Helvering, 293 U.S. 465, 470 (1935).
125. Gregory, 293 U.S. at 470.
126. Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 788 (6th Cir. 2017).
127. Summa Holdings, Inc., 848 F.3d at 788 (internal citation omitted).
128. See King v. Burwell, 135 S. Ct. 2480, 2495-96 (2015); Gregory, 293 U.S. at 470;

Church of the Holy Trinity, 143 U.S. at 458-59.
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in Church of the Holy Trinity v. United States,129 the Supreme Court
overrode the text of a non-tax statute to provide people with a right
that the statute’s form failed to announce.130  Next, in King v.
Burwell,131 the Supreme Court utilized the substance-over-form prin-
ciple to override the text of the Code in a quasi-tax case.132  In doing
so, the Court provided people with one right that the Code’s form
failed to announce while denying them a pre-existing one.  Finally, in
the already discussed case of Gregory v. Helvering,133 a pure tax case,
the Supreme Court overrode the text of the Code in the name of sub-
stance to impose a tax on Mrs. Gregory that the Code’s form failed to
announce.134

1. Non-Tax Case: Church of the Holy Trinity v. United States

The recharacterization of the non-tax statute that occurred in
Church of the Holy Trinity v. United States135 is consistent with the
Rule of Law.  That case involved a now repealed statute, which forbid
bringing “foreigners, to perform labor or service of any kind in the
United States . . . .”136  A New York church hired an English citizen
that lived abroad to serve as its pastor.137  The Supreme Court con-
cluded that the church violated the text of the statute when the man
moved to New York and began working because the words “labor or
service” were not only inclusive, but swept even further because of the
phrase “of any kind.”138  Nonetheless, the Court ultimately held that
the church did not violate the law.139  In reaching its decision the
Court stated:

It must be conceded that the act of the [church] is within the
letter of this section . . . . It is a familiar rule that a thing may
be within the letter of the statute and yet not within the stat-
ute, because not within its spirit, nor within the intention of
its makers.140

Thus, the Supreme Court held that churches had rights to employ
a foreigner as a pastor, which was derived from the statute’s sub-

129. 143 U.S. 457 (1892).
130. See Church of the Holy Trinity, 143 U.S. at 458-59.
131. 135 S. Ct. 2480 (2015).
132. See King, 135 S. Ct. at 2495-96.
133. 293 U.S. 465 (1935).
134. See Gregory, 293 U.S. at 470.
135. 143 U.S. 457 (1892).
136. Alien Contract Labor Act of 1885, ch. 164, § 1, 23 Stat. 332, 332 (1885) (re-

pealed 1952).
137. Church of the Holy Trinity, 143 U.S. at 458.
138. Id.
139. Id. at 458-59.
140. Id.
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stance even though its form failed to announce those rights.141  The ex
post facto granting of rights, as opposed to the taking away, makes the
decision consistent with the Rule of Law.

2. Quasi-Tax Case: King v. Burwell

Whether the recharacterization of the statute concerning both a
tax and non-tax matter that occurred in King v. Burwell142 is consis-
tent with the Rule of Law is much less clear.  That case concerned an
intersection of tax law and the individual mandate of the Affordable
Care Act (“the Act”),143 which imposes a requirement that certain peo-
ple purchase health insurance or else incur a tax.144  Specifically, the
Court interpreted section 36B of the Code.145  That section grants pre-
mium tax credits to taxpayers who are “enrolled in [insurance plans]
through an Exchange established by the State under section 1311
. . . .”146  At issue was the meaning of the phrase “an Exchange estab-
lished by the State.”147  The U.S. Department of the Treasury had
promulgated a regulation interpreting “an Exchange established by
the State” to include any “. . . State Exchange, regional Exchange, sub-
sidiary Exchange, and Federally-facilitated Exchange,” but challeng-
ers argued the Treasury’s interpretation contradicted the plain text of
the statute.148

Notably, the challengers in King did not include the Commis-
sioner who, contrary to history,149 could have argued that the sub-
stance of section 36B entitled certain taxpayers to tax credits that the
section’s form failed to announce.150  Rather, the challengers were
four Virginia residents, a state with a Federal Exchange only, who
would be exempted from the Act’s individual mandate following a rul-
ing in their favor.151  This is because not receiving a tax credit for
purchasing insurance from a Federal Exchange would make the cost

141. Id.
142. 135 S. Ct. 2480 (2015).
143. The Patient Protection and Affordable Care Act, 111 P.L. 148, 124 Stat. 119

(2010).
144. See King v. Burwell, 135 S. Ct. 2480, 2492, 2496 (2015). See also Nat’l Fed’n of

Indep. Bus. v. Sebelius, 567 U.S. 519, 563-64 (2012) (upholding the individual mandate
as a valid exercise of Congress’s taxing powers).

145. King, 135 S. Ct. at 2496.
146. I.R.C. § 36B(c)(2)(A)(i) (West 2020).
147. King, 135 S. Ct. at 2482 (quoting 42 U.S.C. § 18031 (2010)).
148. King v. Burwell, 759 F.3d 358, 364 (4th Cir. 2014) (quoting 26 C.F.R. § 1.36B-1

(May 23, 2012) adopting the language of 45 C.F.R. § 155.20 (March 27, 2012)).
149. Recall the Commissioner has never argued that the substance-over-form prin-

ciple or related doctrines entitle taxpayers to tax savings. See Summa Holdings, Inc. v.
Comm’r, 848 F.3d 779, 788 (6th Cir. 2017).

150. See King, 135 S. Ct. at 2483.
151. Id. at 2482-83.
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of insurance more than eight percent of their gross income, an amount
sufficient to exempt them from the Act’s coverage requirement.152

The Supreme Court ultimately held against the challengers, pro-
viding people with a tax credit that the substance, but not the form, of
section 36B authorized.153  However, the Court also compelled many
people, such as the challengers, to purchase health insurance or else
incur a tax.154  The Court described its conclusion by stating, “the con-
text and structure of the Act compel us to depart from what would
otherwise be the most natural reading of the pertinent statutory
phrase” to “allow[ ] tax credits for insurance purchased on any Ex-
change created under the Act.”155  The Court held that the substance
of section 36B provided tax credits for insurance purchased under all
health insurance Exchanges, despite the section’s form providing tax
credits for insurance purchased under State Exchanges only.156

Whether the Court’s holding undermines the Rule of Law is unclear.
It simultaneously deprives people of one right while granting them
another.

3. Pure Tax Case: Gregory v. Helvering

For a result clearly contrary to the Rule of Law, recall the previ-
ously discussed case of Gregory v. Helvering.157  There the United
States Court of Appeals for the Second Circuit denied rights that the
statute’s form did, in fact, announce despite using language similar to
that used by the Supreme Court in Church of the Holy Trinity v.
United States158 and King v. Burwell159 to uphold the rights.160  Spe-
cifically, the Second Circuit stated:

It does not follow that Congress meant to cover such a transac-
tion, not even though the facts answer the dictionary definitions of
each term used in the statutory definition . . . .  [T]he meaning of a
sentence may be more than that of the separate words, as a melody is
more than the notes . . . .161

152. Id. at 2482.
153. See id. at 2495-96 (“We doubt that is what Congress meant to do. Had Congress

meant to limit tax credits to State Exchanges, it likely would have done so in the defini-
tion of ‘applicable taxpayer’ or in some other prominent manner.”).

154. Id. See Miriam Reisman, The Affordable Care Act, Five Years Later: Policies,
Progress, and Politics. 40 P&T 575, 575-76 (2015).

155. King, 135 S. Ct. at 2482.
156. See Stephanie Hoffer & Christopher J. Walker, Is the Chief Justice A Tax Law-

yer?, 2015 PEPP. L. REV. 33, 37 (2015).
157. 293 U.S. 465 (1935).
158. 143 U.S. 457 (1892).
159. 135 S. Ct. 2480 (2015).
160. See Helvering v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934), aff’d, 293 U.S. 465

(1935).
161. See id.
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Overriding the text of a statute to deny pre-existing rights is
something Caligula would do, not a judge concerned with upholding
the Rule of Law.162

Indeed, since Gregory, the Supreme Court has indicated that
overriding the literal text of the Code to deny a tax benefit is im-
proper.163  For example, in a relatively recent pure tax case, the Court
disregarded the Commissioner’s argument that a literal interpreta-
tion of the Code would give the taxpayer an unintended benefit by
stating: “Because the Code’s plain text permits the taxpayers here to
receive these benefits, we need not address this policy concern.”164

One former Justice has even argued that disregarding a statute’s text
is improper in cases like Church of the Holy Trinity.165  Whether the
Supreme Court properly decided that case, a court clearly undermines
the Rule of Law by denying a taxpayer their pre-existing rights for
failing to satisfy some previously unannounced purpose.  Accordingly,
the Supreme Court should reign in the substance-over-form principle
as it applies to tax law by limiting Gregory to the principle that courts
may restore reality to sham transactions but never recharacterize the
Code’s form.

B. SUBSTANCE-OVER-FORM FACILITATES ARBITRARY,
AD HOC DECISIONS

Beyond the issue of denying taxpayers their pre-existing rights,
tax law’s substance-over-form principle facilitates arbitrary, ad hoc
decision-making.  Specifically, the substance-over-form principle al-
lows courts to expand the law embodied in the Code, despite the U.S.
Constitution placing such power in the hands of Congress.  More con-
cerning, the substance-over-form principle allows courts to override
the text of the Code at will without necessarily revealing their true
intentions for doing so.  This Part continues by first explaining that
courts are tasked with interpreting the Code, not expanding it.166

Then this Part describes two competing principles that courts use to
justify their decisions in cases that involve the substance-over-form
principle.167

162. See TRANQUILLUS, supra note 1, at 280.
163. Gitlitz v. Comm’r, 531 U.S. 206, 220 (2001).
164. Gitlitz, 531 U.S. at 220.
165. See Antonin Scalia, Common-Law Courts in a Civil-Law System: The Rule of

United States Federal Courts in Interpreting the Constitution and Laws, in A MATTER OF

INTERPRETATION: FEDERAL COURTS AND THE LAW 20 (Amy Gutmann ed., 1997).
166. See infra notes 168-78 and accompanying text.
167. See infra notes 179-94 and accompanying text.
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1. Courts Are Charged with Interpreting Tax Law, Not Creating It

“No taxation without representation” should be a familiar axiom
to Americans.168  The weight of the axiom lived on after the American
Revolutionary War, becoming embodied in the Articles of Confedera-
tion.169  Fearful of an overreaching national government, especially in
the realm of taxation, the Continental Congress drafted the Articles of
Confederation, which left raising revenue to the states.170  However,
depending on states to raise federal revenue proved unworkable, even-
tually leading to the ratification of the U.S. Constitution and further,
the passing of the Sixteenth Amendment.171  The Constitution now
gives “Congress independent and plenary authority to tax people or
things directly without going through the states.”172

Notably, the Constitution gives Congress, not courts, the power to
tax.173  The Constitution also names Congress, not courts, as the
country’s primary policymaker.174  This is clear from Article I, section
1, which reads: “All legislative Powers . . . shall be vested in a Con-
gress of the United States.”175  Those delegations of power are consis-
tent with the principle of no taxation without representation because
federal judges are not elected and their decisions potentially affect
many people that are not represented in a courtroom.176  Further-
more, Congress has expressly stated that the U.S. Department of the
Treasury, not the courts, “shall prescribe all needful rules and regula-
tions for the enforcement of [the Code].”177  Accordingly, courts are
tasked with “say[ing] what the law is, not . . . prescrib[ing] what it
shall be.”178  When courts prescribe law, such as through improper
applications of the substance-over-form principle, they are not only
undermining the structure of government created by the Constitution
but also undermining the Rule of Law.

168. See Lord Camden, Speech on the Declaratory Bill of the Sovereignty of Great
Britain over the Colonies, in 37 LONDON MAGAZINE 88, 89 (1768), at 89, https://babel
.hathitrust.org/cgi/pt?id=mdp.39015021278141&view=1up&seq=109 [hereinafter No
Taxation without Representation].

169. Benjamin G. Barokh, The Meaning of “Incomes” in the Sixteenth Amendment,
15 GEO. J.L. & PUB. POL’Y 409, 415-16 (2017).

170. G. Edward White, Revisiting the Ideas of the Founding, 77 U. CIN. L. REV. 969,
974 (2009).

171. Barokh, supra note 169, at 415-16.
172. Calvin H. Johnson, Apportionment of Direct Taxes: The Foul-Up in the Core of

the Constitution, 7 WM. & MARY BILL RTS. J. 1, 25 (1998) (emphasis added).
173. U.S. CONST. art I, § 8.
174. Coverdale, supra note 32, at 1516.
175. U.S. CONST. art I, § 1.
176. Id. art. II, § 2.
177. I.R.C. § 7805 (2018).
178. Am. Trucking Ass’ns v. Smith, 496 U.S. 167, 201 (1990) (Scalia, J., concurring).
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2. Substance-Over-Form Allows Courts to Mask the Basis for Their
Decisions

As mentioned earlier, protecting people from arbitrary, ad hoc de-
cisions is necessary to preserve the Rule of Law.179  Unfortunately,
such decisions may be masked by the substance-over-form principle
and its related doctrines.180  Consider the two competing principles
that this article has mentioned so far: “the incident of taxation de-
pends on the substance rather than form of the transaction”181 and
“[n]o taxation without representation.”182  Judge Learned Hand ex-
pounded on the latter principle, somewhat ironically, in Helvering v.
Gregory183 where he said: “Any one may so arrange his affairs that his
taxes shall be as low as possible; he is not bound to choose that pat-
tern which will best pay the Treasury; there is not even a patriotic
duty to increase one’s taxes.”184  Now consider how these principles
could be used to support arbitrary, ad hoc decisions to override the
text of the Code.  When a court respects a transaction that results in
tax avoidance, it may cite the principle that “[a]ny one may so arrange
his affairs that his taxes shall be as low as possible.”185  On the other
hand, when a court overrides the text of the Code because a transac-
tion smells bad, it may cite the principle that transactions lacking
substance are disregarded for tax purposes.186  In this way, the sub-
stance-over-form principle and related doctrines currently facilitate
arbitrary, ad hoc decisions, which are contrary to the Rule of Law.187

Courts may incorrectly believe that applying the substance-over-
form principle to override the text of the Code is necessary to prevent
taxpayers from seeking and exploiting loopholes.188  Congress cer-
tainly faces an uphill battle when using finite language to account for
the infinite number of tax transactions that can occur.189  Yet, the
mathematical precision of language used within the Code leaves little
room for judicial interpretation because, in the words of Justice

179. Morse, supra note 6, at 446.
180. Knight, supra note 34, at 106.
181. Kuper v. Comm’r, 533 F.2d 152, 155 (5th Cir. 1976) (citing Comm’r v. Court

Holding Co., 324 U.S. 331, 334 (1945)).
182. No Taxation without Representation, supra note 168.
183. 69 F.2d 809 (2d Cir. 1934).
184. Helvering v. Gregory, 69 F.2d 809, 810 (2d Cir. 1934), aff’d, 293 U.S. 465, 470

(1935).
185. See Summa Holdings, Inc. v. Comm’r, 848 F.3d 779, 787 (6th Cir. 2017) (quot-

ing Helvering, 69 F.2d at 810).
186. See e.g. Gregory v. Helvering, 293 U.S. 465, 470 (1935).
187. See Morse, supra note 6, at 446.
188. See Summa Holdings, Inc., 848 F.3d at 789. See also Jellum, supra note 90, at

579 (“Taxpayers, aided by literalism, have long found and used language in the tax laws
to avoid or minimize their tax obligations.”).

189. Summa Holdings, Inc., 848 F.3d at 789.
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Holmes, a judge should only interpret a statute “when the meaning of
the words used is open to reasonable doubt.”190

The United States Court of Appeals for the Sixth Circuit has
stated a court’s role when interpreting the Code.  Specifically, “[t]he
last thing the federal courts should be doing is rewarding Congress’s
creation of an intricate and complicated [Code] by closing gaps in taxa-
tion whenever that complexity creates them.”191  Of course, Congress
can close any loophole if it so chooses.192  In fact, Congress has clearly
announced the Commissioner’s ability to recharacterize certain trans-
actions.193  For example, in the realm of partnership taxation, Con-
gress made clear that a partner’s contribution of money to a
partnership coupled with a related distribution of property may be
recharacterized as a purchase of property from the partnership for tax
purposes.194

IV. CONCLUSION

In conclusion, Caligula-like laws have no place in a society that
values the Rule of Law.195  Yet, the Commissioner of the Internal Rev-
enue Service (“the Commissioner”) and the United States Supreme
Court have allowed such laws in the field of taxation.196  The Commis-
sioner has argued for, and the Supreme Court has issued decisions,
that override the text of the Code to impose taxes on people ex post
facto.  Fortunately, lower courts have begun to realize the inherent
unfairness that comes with overriding the text of the Code.197  The
United States Supreme Court should now reign in the substance-over-
form principle as it applies to tax law by limiting Gregory v. Helver-
ing198 to the principle that courts may recharacterize the underlying
facts of a transaction but not the Code’s words.

Refraining from interpreting unambiguous words in the Code will
prevent the possibility of denying taxpayers their pre-existing rights
and the making of arbitrary, ad hoc decisions. When ambiguity does

190. N. Sec. Co. v. United States, 193 U.S. 197, 401 (1904) (Holmes, J., dissenting).
191. Summa Holdings, Inc., 848 F.3d at 790.
192. James v. United States, 366 U.S. 213, 231 n.13 (1961) (Black, J., concurring in

part and dissenting in part) (listing statutes overriding the Court’s interpretations of
the Internal Revenue Code).

193. See e.g., I.R.C. § 707(a)(2)(B) (2018).
194. Id.
195. See Morse, supra note 6, at 446; see also TRANQUILLUS, supra note 1, at 280.
196. See Gregory v. Helvering, 293 U.S. 465, 470 (1935).
197. See Benenson v. Comm’r, 910 F.3d 690, 700 (2d Cir. 2018); Benenson v.

Comm’r, 887 F.3d 511, 523 (1st Cir. 2018); see Summa Holdings, Inc. v. Comm’r, 848
F.3d 779, 790 (6th Cir. 2017).

198. 293 U.S. 465 (1935).
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occur, courts should resolve the issue by appealing to a principle199 or
by promoting a desirable social policy.200  Without deciding which ap-
proach is best, it is enough to say that the Supreme Court should not
tolerate jurisprudence that undermines the Rule of Law.201

199. Dworkin, supra note 22, at 1096.
200. Oliver Holmes, The Path of the Law, 10 HARV. L. REV. 457, 467 (1897).
201. See Dworkin, supra note 22, at 1083.


