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“METRO BOOMIN WANT SOME MORE”
INTELLECTUAL PROPERTY RIGHTS:

WHY PRODUCER TAGS CAN &
SHOULD BE PROTECTED

BY TRADEMARK LAW

I. INTRODUCTION

In the realm of hip-hop music, producers make the instru-
mentals—including the drums, the bass, the samples, and any other
instrumentation—that vocalists rap or sing over.1  Generally speak-
ing, producer tags (sometimes called drops) are prerecorded vocal
snippets, often featuring all or part of the producer’s name, that pro-
ducers place at the beginning of most or all of their instrumentals.2
They serve as a producer’s signature or tagline: a way to identify an
instrumental as theirs without requiring the listener to dig through a
song’s credits.3  Because producer tags serve an important function to
an essential, but often overlooked, contributor to a finished song, pro-
ducers have a strong incentive to protect the brands that they build.4
No court has addressed an infringement claim involving producer
tags.5  Should a producer ever need to turn to the legal system to pro-
tect their interest, trademark law ought to provide a method to do so.6

Because a producer tag primarily serves the purpose of identify-
ing an instrumental’s source, trademark law is a natural fit for pro-
tecting this unique intellectual property right.7  This Note will first
review the history and origins of producer tags before examining their
form and function.8  Then, this Note will explore the distinction be-

1. Paul Thompson, If Young Metro Don’t Trust You: How the Producer Drop
Changed Rap Music, RED BULL MUSIC ACAD. (Apr. 28, 2016), https://daily.redbullmusicac
ademy.com/2016/04/if-young-metro-dont-trust-you.

2. Lucas Garrison, Producer Drops: An Absurdly Detailed Investigation, DJBOOTH

(Dec. 3, 2014), https://djbooth.net/features/2014-12-03-producer-drops; see also DJ Louie
XIV, If Young Metro Don’t Trust You: Charting the Rise of Beat Tags From Bangladesh
to Atlanta, MIC (Jun. 29, 2016), https://www.mic.com/articles/147403/if-young-metro-
don-t-trust-you-charting-the-rise-of-beat-tags-from-bangladesh-to-atlanta (discussing
various producer tags).

3. Garrison, supra note 2.
4. DJ Louie XIV, supra note 2.
5. See 1 ANNE GILSON LALONDE & JEROME GILSON, GILSON ON TRADEMARKS

§ 2.11(3) (2019) [hereinafter GILSON] (noting that there has been only one case for sound
mark infringement of any sort).

6. See infra notes 123-94 and accompanying text.
7. See 15 U.S.C. § 1127 (2018) (stating that trademarks are any marks that serve

to distinguish the source of goods).
8. See infra notes 14-38 and accompanying text.
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tween copyright and trademark law.9  This Note will then discuss the
use of sounds as trademarks and the trademark doctrine of functional-
ity.10  Next, this Note will argue that producer tags are properly the
domain of trademark law, not copyright law.11  Then, this Note will
argue that producer tags ought to be recognized as unique sound
marks that do not require a showing of secondary meaning in order to
qualify for trademark protection.12  Finally, this Note will argue that
the doctrine of functionality generally does not limit the protectability
of producer tags.13

II. BACKGROUND

A. PRODUCER TAGS

1. The Origins and History of Producer Tags

The precise origins of the producer tag are unclear.14  Discerning
exactly where and when producers began using brief vocal snippets to
identify their instrumentals is a difficult, if not impossible, task.15

Despite that difficulty, there is little debate that producer tags, as we
know them today, began to appear sometime in the early 2000s, and
producer Just Blaze often gets much of the credit for starting the
trend.16  That said, the producer tag’s rise in popularity likely owes a
great deal to the advent of the internet, as aspiring producers selling
instrumentals online sought to protect their work from theft by scat-
tering snippets of their names throughout the song.17  These tags
would be removed from the instrumental after a vocalist purchased
it.18

As some of these established and aspiring producers became
powerhouses in the music world, many felt that their tags were no
longer necessary.19  In a strange twist, however, vocalists began re-

9. See infra notes 39-74 and accompanying text.
10. See infra notes 75-110 and accompanying text.
11. See infra notes 111-59 and accompanying text.
12. See infra notes 160-79 and accompanying text.
13. See infra notes 180-94 and accompanying text.
14. Dylan Green, The Mythology & Art of the Musical Tag, DJBOOTH (May 30,

2018), https://djbooth.net/features/2018-05-30-mythology-art-of-musical-tags.
15. Id.
16. Patrick Basler, My Name Is My Name: The Significance of Hip-Hop Producer

Tags, THE DIAMONDBACK (Mar. 07, 2016), https://dbknews.com/2016/03/08/hip-hop-pro
ducer-tags; Thompson, supra note 1.

17. Thompson, supra note 1 (explaining producer tags are generally placed at mo-
ments that would inconvenience vocalists trying to add vocals to the instrumental).

18. Id.
19. Id.
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questing producer tags on their songs.20  These producers created
such successful brands with their tags that a tag’s presence on a song
added value, rather than detracting from the finished product.21  Turn
to today, and the producer tag is an omnipresent facet of hip-hop mu-
sic.22  Producers like Metro Boomin, Mustard, and Mike WiLL Made-
It have become cultural icons, and their respective tags have become
essential and wildly popular aspects of hip-hop music.23  What began
in part as a subtle nod to the frequently uncredited musician behind
the instrumentals has grown over the past two decades into an impor-
tant part of the music itself.24

2. The Form and Function of Producer Tags

As stated in the Introduction, producer tags usually consist of a
prerecorded vocal snippet that a producer adds to the beginning of
most or all of their instrumentals.25  In practice, these tags usually
include some variation of the producer’s name, often as the subject of a
catchy phrase or statement.26  While this over-arching formula is
well-established and often repeated, there are as many approaches as
there are producers, and not all tags fit into this general structure.27

Some of the more original tags include everything from animal noises
and samples of other media to repeated musical themes.28  Of particu-
lar note are Pharrell’s habit of repeating the instrumental’s first beat
four times in succession at the beginning of his instrumentals and Lex
Luger’s use of a rising, choppy synth before the bass drop on his in-
strumentals.29  Uniquely, both forego the usual vocal snippet for a
particular musical tool and a unique synth sound respectively.30

20. Kodi Vonn, Super Producers Don’t Know How to Feel About Drops Either, ME-

DIUM (Nov. 3, 2017), https://medium.com/bandbasher/super-producers-dont-know-how-
to-feel-about-tags-either-f49d37de54f9; Thompson, supra note 1.

21. Vonn, supra note 20; Thompson, supra note 1.
22. Vonn, supra note 20.
23. See Thompson, supra note 1 (noting the prevalence of producer tags in hip-hop

music); DJ Louie XIV, supra note 2 (discussing the rising popularity of producer tags
and the role producers like Mustard and Mike WiLL Made-It have played in that rise).

24. Compare Thompson, supra note 1 (discussing the history and purpose of pro-
ducer tags), with DJ Louie XIV, supra note 2 (discussing the incredible crowd reaction
to Metro Boomin’s producer tag on “Father Stretch My Hands Pt. 1” when it was first
played at Madison Square Garden).

25. Garrison, supra note 2.
26. See generally Genius, From Metro Boomin to Zaytoven: Do You Know Your Pro-

ducer Tags?, YOUTUBE (Apr. 13, 2018), https://www.youtube.com/watch?v=acO8dRRTV
hs (providing a substantial number of examples of producer tags).

27. Producer Tags Directory, GENIUS, https://genius.com/Rap-genius-producer-
tags-directory-annotated (last visited Apr. 9, 2020); Garrison, supra note 2.

28. Garrison, supra note 2; Genius, supra note 26.
29. Garrison, supra note 2.
30. Id.
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Regardless of the form a tag takes, it can serve two primary func-
tions: to identify the producer or to protect the instrumental from
theft.31  Initially, established producers used tags to get their names
and brands in front of listeners who might not otherwise recognize the
musician behind the instrumental.32  Concurrently, aspiring produc-
ers began using tags to protect their instrumentals from unscrupulous
vocalists.33  This latter use became so wide-spread among lesser
known producers that many online instrumental marketplaces began
offering a service that would automatically tag instrumentals with a
generic producer tag—saving producers the trouble of adding their tag
to an instrumental or creating their own unique tag.34  Despite this
tool, as producer tags have grown in popularity, many aspiring pro-
ducers prefer to have their own unique tags in an effort to both pre-
vent theft and establish a recognizable brand.35  Aspiring producers
sometimes merge these two functions by sending tagged instru-
mentals to major artists.36  Often, if major artists use the instru-
mentals, they either fail or are unable to provide the proper credit to a
producer.37  By tagging their instrumentals, producers can ensure
they get credit for creating the instrumental.38

B. TRADEMARK AND COPYRIGHT LAW

Copyright and trademark law offer contrasting methods to en-
force rights in intellectual property.39  The Copyright Act of 197640

31. See Thompson, supra note 1 (discussing famous producers’ use of tags to pro-
mote brands and aspiring producers’ use of tags to prevent theft).

32. Thompson, supra note 1; DJ Louie XIV, supra note 2.
33. Thompson, supra note 1.
34. Wasim Kamlichi, Introducing Autotag, AIRBIT, https://forum.airbit.com/t/intro-

ducing-autotag/4849 (last updated Nov. 29, 2016); BeatStars (@BeatStars), TWITTER

(Sept. 24, 2016, 8:11 PM), https://twitter.com/beatstars/status/779850822981038080?
lang=en.

35. See VOICE TAG GODS, https://www.voicetaggods.com (last visited Apr. 8, 2020)
(selling custom producer tags); THE PRODUCER KIT, https://theproducerkit.com/products/
custom-voice-tag (last visited Dec. 13, 2019) (offering tags for producers); COMMERCIAL

KINGS, https://commercialkings.com/where-to-get-custom-producer-beat-tags (last vis-
ited Apr. 8, 2020) (providing producers with the option to purchase custom producer
tags).

36. See Airbit, How You Should Email Your Beats For Placements and Sales!, YOU-

TUBE (May 22, 2018), https://www.youtube.com/watch?v=W0xOJqQsH6Q (advising as-
piring producers to use tages when sending instrumentals to major artists).

37. See Lucas Garrison, Behind the Boards Interview Series: !llmind, DJBOOTH

(Feb. 12, 2018), https://djbooth.net/features/behind-the-boards-interview-series-illmind
(discussing experiences with being uncredited as an up-and-coming producer).

38. See Chris Mench et al., How Voice Tags Help Hip-Hop Producers Make a Name
for Themselves, GENIUS (Jan. 18, 2018), https://genius.com/videos/How-voice-tags-help-
hip-hop-producers-make-a-name-for-themselves (stating that producer Izak’s tag
wound up being his only substantial credit on YBN Nahmir’s hit “Rubbin’ Off the
Paint”).

39. Copyright Act of 1976, 17 U.S.C. § 102 (2018).
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protects original works of authorship in tangible forms, such as books,
music, drama, pictures, sculptures, movies, and other works of art.41

By contrast, the Lanham Act42 protects any symbol or device used to
identify the source of a product.43  The boundary between copyright
and trademark law is poorly defined, and courts have sometimes per-
mitted claims that look like trademark claims to advance under copy-
right theories.44  Nonetheless, a number of cases can help demarcate
trademark and copyright law.45

In Dastar Corp. v. Twentieth Century Fox Film Corp.,46 the
United States Supreme Court determined that trademark law does
not protect ideas or concepts appropriately protected by copyright law,
even when those ideas are linked closely to a good offered for sale.47

The plaintiff, the owner of a World War II documentary series, sued
the defendant for trademark infringement, alleging that the defen-
dant had wrongfully copied the documentary and redistributed it.48

The United States District Court for the Central District of California
granted, and the United States Court of Appeals for the Ninth Circuit
affirmed the plaintiff’s motion for summary judgment.49  Reversing
this decision, the Supreme Court focused on what constituted an ori-
gin, differentiating between the manufacturing origin (in this case,
the producer of the redistributed documentary) and the origin of the
ideas contained in the underlying work (in this case, the creator of the
original World War II documentary series).50  In discussing this dis-
tinction, the Court noted that protection is provided to creators under
copyright law, whereas trademark law exists to identify the source of
a product.51  In short, trademark law protects only the manufacturing
origin of a creative work while copyright law protects the origin of the
ideas contained within the work.52  Thus, the Court reversed the
lower courts’ decisions, and determined that trademark law cannot be
used to advance what is rightly a copyright claim.53

40. 17 U.S.C. §§ 101-1401 (2018).
41. Id. § 102.
42. 15 U.S.C. §§ 1050-1127 (2018).
43. Lanham Act, 15 U.S.C. § 1127 (2018).
44. Laura A. Heymann, The Trademark/Copyright Divide, 60 SMU L. REV. 55, 55-

56 (2007) (noting that the plaintiff prevailed on a copyright claim despite advancing a
trademark interest in Rogers v. Koons, 960 F.2d, 301 (2d Cir. 1992)).

45. See infra notes 46-74 and accompanying text.
46. 539 U.S. 23 (2003).
47. Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 37 (2003).
48. Dastar, 539 U.S. at 27.
49. Id. at 27-28.
50. Id. at 30.
51. Id. at 33.
52. Id. at 33-34.
53. Id. at 37-38.
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In Phoenix Entertainment, LLC v. Rumsey,54 the United States
Court of Appeals for the Seventh Circuit reached a similar conclusion
by following Dastar.55  In Phoenix Entertainment, LLC, the plaintiff, a
producer of karaoke tracks, sued the defendants for unauthorized cop-
ying of the plaintiff’s tracks and accompanying trade dress.56  The
plaintiffs argued that the defendants were violating the plaintiff’s
trademark by displaying unauthorized copies of the tracks while still
utilizing the plaintiff’s trademark and trade dress.57  The United
States District Court for the Central District of Illinois originally dis-
missed the trademark claims for failure to state a claim because the
facts failed to show any likelihood of confusion.58  The Seventh Circuit
noted that the plaintiff’s complaint was ill-suited for a trademark the-
ory; it only worked as a copyright claim.59  Since the plaintiff alleged
wrongdoing in the copying of a creative work, rather than the selling
of another’s goods under its trademark, the claim did not properly fit
within trademark protection.60  Important to the Seventh Circuit was
the distinction between copyright law and trademark law, noting the
former exists to encourage creative works while the latter exists to
encourage fair competition.61

Prior to Dastar, in Rogers v. Koons,62 the United States Court of
Appeals for the Second Circuit affirmed a summary judgment ruling
on a similar claim to stand under a copyright theory.63  The plaintiff, a
photographer, brought a copyright claim and a trademark claim
against the defendants, who recreated one of the plaintiff’s photo-
graphs as a series of statues.64  Regarding the copyright claim, the
United States District Court for the Southern District of New York
granted the plaintiff’s motion for summary judgment.65  On appeal,
the Second Circuit discussed the copyright claim without discussing
trademark law.66  The plaintiff’s concern, however, focused less on the
reproduction of his photograph and more on traditional trademark is-

54. 829 F.3d 817 (7th Cir. 2016).
55. Phx. Entm’t, LLC v. Rumsey, 829 F.3d 817, 826 (7th Cir. 2016) (“Nonetheless,

Dastar informs our analysis and ultimately guides us to the conclusion that Slep-Tone’s
claimed injuries are not the result of trademark infringement.”).

56. Phx. Entm’t, LLC, 829 F.3d at 819-21.
57. Id. at 821.
58. Id.
59. Id. at 824.
60. Id. at 824-25.
61. Id. at 825.
62. 960 F.2d 301 (2d Cir. 1992).
63. Rogers v. Koons, 960 F.2d 301, 305, 307, 314 (2d Cir. 1992).
64. Rogers v. Koons, 751 F. Supp. 474, 475 (S.D.N.Y. 1990).
65. Rogers, 960 F.2d. at 307.
66. See generally Rogers, 960 F.2d 301 (writing the opinion without discussing the

plaintiff’s trademark claim).
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sues such as concerns the defendant’s copying might change the un-
derlying meaning of the photograph or somehow imply the plaintiff’s
sponsorship of the sculptures.67  Nonetheless, the Second Circuit af-
firmed the district court’s grant of summary judgment.68

One final area where trademark and copyright law substantially
overlap is in the world of fictional characters.69  Fundamentally, as
original works of authorship, fictional characters are copyrightable,
although only to the extent of their originality.70  In some cases, how-
ever, characters become so closely aligned with their sources that they
begin to function as trademarks.71  The threshold issue tends to be
whether the use of such character by someone other than the copy-
right holder would create a likelihood of confusion.72  When characters
become so well-known that any use by another would create confusion
for the consuming public, they can serve as protectable trademarks.73

C. SOUNDS AS TRADEMARKS

It is established law that sounds can serve as trademarks.74  De-
spite this fact, as of 2011, a mere 196 sound marks were registered
with the United States Patent and Trademark Office (“PTO”).75  Con-
sidering the scarcity of registered sound marks, it is unsurprising that
the case law surrounding the use of sounds as trademarks is rather
thin.76  Nonetheless, a number of agency proceedings and federal
cases offer some illumination on the topic.77

In In re General Electric Broadcasting Co.,78 the Trademark Trial
and Appeal Board (“T.T.A.B.”) denied registration to a sound mark be-
cause the sound was a commonplace sound and the applicant failed to
show secondary meaning.79  In that case, the applicant sought to reg-
ister a mark consisting of a series of bell sequences used to tell the

67. Heymann, supra note 44, at 56.
68. Rogers, 960 F.2d at 314.
69. Kathryn M. Foley, Note, Protecting Fictional Characters: Defining the Elusive

Trademark-Copyright Divide, 41 CONN. L. REV. 921, 924 (2009).
70. Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930).
71. Warner Bros. v. ABC, 720 F.2d 231, 246 (2d Cir. 1983).
72. Warner Bros., 720 F.2d at 246.
73. Leslie A. Kurtz, The Independent Legal Lives of Fictional Characters, 86 WIS.

L. REV. 429, 494-95 (1986).
74. Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 162 (1995); see generally

GILSON, supra note 5, at § 2.11(3) (discussing the use of sounds as trademarks).
75. Kenneth L. Port, On Nontraditional Trademarks, 38 N. KY. L. REV. 1, 24

(2011).
76. See generally GILSON, supra note 5, at §2.11(3) (discussing the lack of case law

involving sound mark infringement).
77. See infra notes 79-122 and accompanying text.
78. 199 U.S.P.Q. (BNA) 560 (T.T.A.B. 1978).
79. In re Gen. Elec. Broad. Co., 199 U.S.P.Q. (BNA) 560, 563 (T.T.A.B.1978).
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time on a radio station.80  The examiner rejected the application be-
cause the bell sequences were traditional maritime sequences com-
monly used for telling time, and thus not trademarkable.81  Because
the examiner’s reasoning fell outside the bounds of the Lanham Act,82

the T.T.A.B rejected the argument.83  The T.T.A.B. differentiated be-
tween two types of sound marks: unique sound marks and common-
place sound marks.84  Unique sound marks are inherently distinctive,
whereas commonplace sound marks require a showing of acquired sec-
ondary meaning.85  Because the bell sequences the applicant was at-
tempting to register were commonplace and the applicant failed to
show the sequences had a secondary meaning, the T.T.A.B. denied the
application.86

Ride the Ducks, LLC v. Duck Boat Tours, Inc.87 is the only known
case of infringement of a sound mark.88  In Ride the Ducks, LLC, the
United States District Court for the Eastern District of Pennsylvania
established that distinctiveness in sound marks turns on whether the
sound is unique or commonplace.89  The plaintiffs, a duck boat tour
company, claimed that the defendants, a competing duck boat tour
company, had infringed their trademark on quacking noises made as
part of the tours and sought a preliminary injunction.90  The plaintiffs
registered their trademark with the PTO.91  The court noted that
sound marks do not readily fit into the usual analysis for determining
trademark validity, but it maintained that a mark’s protection turned
on a determination of the mark’s distinctiveness.92  Because the usual
distinctiveness tests were inadequate to analyze the plaintiff’s sound
mark, the court turned to the T.T.A.B.’s analysis in In re General Elec-
tric Broadcasting Co. and similarly differentiated between common-
place sounds and unique sounds.93  The court determined that the
duck sound used by the plaintiffs was a commonplace sound and not
inherently distinctive, meaning that the plaintiffs had to show secon-

80. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 561.
81. Id. at 562.
82. 15 U.S.C. § 1051 (2018).
83. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 562-63.
84. Id. at 563.
85. Id.
86. Id.
87. No. 04-CV-5595, 2005 U.S. Dist. LEXIS 4422 (E.D. Pa. Mar. 21, 2005).
88. GILSON, supra note 5, at § 2.11(3).
89. Ride the Ducks, LLC v. Duck Boat Tours, Inc., No. 04-CV-5595, 2005 U.S. Dist.

LEXIS 4422, at *21 (E.D. Pa. Mar. 21, 2005).
90. Ride the Ducks, 2005 U.S. Dist. LEXIS 4422, at *15-16 (discussing plaintiff’s

service mark).  Service marks are treated as the functional equivalent of trademarks.
Lanham Act, 15 U.S.C. § 1053 (2018).

91. Ride the Ducks, 2005 U.S. Dist. LEXIS 4422, at *15-16.
92. Id. at *21.
93. Id.
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dary meaning in order to sustain their infringement claim.94  The
plaintiffs failed to do so, and the court denied their motion for a pre-
liminary injunction.95

In Oliveira v. Frito-lay, Inc.,96 the United States Court of Appeals
for the Second Circuit determined that the inextricability of a musical
composition from its author does not grant the author trademark
rights in the musical composition.97  The Second Circuit wrote that
while a musical composition could conceivably serve as a protectable
trademark, even a composition closely associated with a particular
artist could not serve as a trademark for that artist.98  The plaintiff
claimed the defendants infringed her trademark by using a recording
of one of her songs in a commercial.99  She based her claim on the
notion that the song was so closely tied to her as an artist that its use
inherently traded on her good name.100  The court rejected this rea-
soning, noting the lack of support in trademark case law and the
availability of other potential remedies under both copyright and con-
tract law.101  Ultimately, the court decided that artists are not af-
forded trademark protection in their signature songs.102  In reaching
that conclusion, however, the court expressly noted that musical com-
positions could, in some instances, serve as valid and protectable
trademarks.103

In sum, sound marks can be divided into two categories: common-
place sound marks and unique sound marks.104  Commonplace sound
marks require evidence of secondary meaning in order to be registered
with PTO or to serve as protectable trademarks.105  By contrast,
unique marks are registerable and likely protectable as trademarks
without any showing of secondary meaning.106  That said, not all
unique sounds can function as trademarks.107  In particular, songs do
not serve as a trademark for the artist who performs them—even
when such songs are closely tied to that artist.108  Because creative

94. See id. at *23-24 (noting that “[q]uacking is the kind of familiar noise that
would not . . . qualify as . . . inherently distinctive”).

95. Id. at *29.
96. 251 F.3d 56 (2d Cir. 2001).
97. Oliveira v. Frito-Lay, Inc., 251 F.3d 56, 62 (2d Cir. 2001).
98. Oliveira, 251 F.3d at 62.
99. Id. at 57-58.

100. Id. at 60-61.
101. Id. at 62-63.
102. Id. at 62.
103. Id. at 61-62.
104. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563.
105. Ride the Ducks, 2005 U.S. Dist. LEXIS 4422, at *21-22.
106. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563.
107. Oliveira, 251 F.3d at 62.
108. Id.
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works, such as entire songs, fall more properly within the domain of
copyright law, courts have declined, in some contexts, to grant trade-
mark protection for entire songs.109

D. FUNCTIONALITY

The doctrine of functionality prohibits trademarking a functional
aspect of a product’s design so as to prevent a disadvantage to a poten-
tial competitor.110  In general, this means that companies may not
trademark parts of their product designs that are necessary or helpful
to the product’s performance.111  Such elements are properly within
the domain of finite patent protection rather than the indefinite pro-
tection afforded by trademark law.112  Courts have recognized two dis-
tinct categories of functionality: utilitarian functionality and aesthetic
functionality.113  Utilitarian functionality applies to a feature that is
essential to the product’s function.114  By contrast, aesthetic function-
ality applies to design features that, while not functional in a strictly
utilitarian sense, would substantially disadvantage potential competi-
tion were they protected by trademark law.115

Utilitarian functionality is fairly straightforward and applies to
product features that are necessary to the function of the product.116

Similarly, utilitarian functionality applies where the inability to use a
particular feature would substantially impact either the cost or qual-
ity of the final product.117  Either way, such features cannot be used
as trademarks, because doing so would undermine the product’s com-
petition.118  Aesthetic functionality, on the other hand, is less concrete
and serves almost as an additional step to the utilitarian functionality
test in cases where the product feature is not, strictly speaking, neces-
sary to a product’s purpose.119  Determining whether a trademark is
aesthetically functional turns on whether granting exclusive trade-

109. Id. at 63.
110. Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 169 (1995).
111. Qualitex, 514 U.S. at 169.
112. Id. at 164-65.
113. Christian Louboutin S.A. v. Yves Saint Laurent Am. Holding, Inc., 696 F.3d

206, 219-20 (2d Cir. 2012).
114. Christian Louboutin, 696 F.3d at 219 (noting a feature is a prominent part or

characteristic of a product).
115. Id. at 219-20.
116. Traffix Devices v. Mktg. Displays, 532 U.S. 23, 32 (2001) (quoting Qualitex, 514

U.S. at 165).
117. Traffix, 532 U.S. at 32 (quoting Qualitex, 514 U.S. at 165).
118. Id.
119. See id. at 33 (writing that the aesthetic functionality test requires the courts to

consider whether there is a “significant non-reputation-related disadvantage,” depend-
ing on whether the utilitarian functional test has been satisfied).
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mark rights in the feature would significantly limit competition.120  If
the granting of a trademark in a product feature does not limit compe-
tition, it can be protected by trademark law; when it does limit compe-
tition, it cannot be protected.121

III. ANALYSIS

Producer tags allow otherwise invisible artists responsible for the
instrumentals in most hip-hop songs to announce themselves to their
audience.122  In an industry that has generally focused on vocalists
more than other musicians, producer tags allow producers to step out
of a song’s credits and put themselves in the spotlight.123  As these
tags become more prominent in hip-hop music, producers likely will
become increasingly interested in protecting the brands they build
with their tags.124  Although there have not been any litigated claims
for infringement of a producer tag to date, trademark law provides a
natural fit if and when the need to defend rights in a tag arises.125

This Analysis will argue that trademark law ought to provide pro-
ducer tags with protectable rights.126  First, this Analysis will contend
that trademark law, not copyright law, ought to govern claims involv-
ing producer tags.127  Then, this Analysis will show that, because they
are unique sounds, producer tags ought to be protected without a
showing of secondary meaning.128  Finally, this Analysis will argue
that, generally, the doctrine of functionality does not limit the pro-
tectability of producer tags.129

A. PRODUCER TAGS ARE PROPERLY WITHIN THE DOMAIN OF

TRADEMARK LAW, NOT COPYRIGHT LAW

Because producer tags function primarily as source identifiers,
not standalone creative works, they ought to be protectable under
trademark law.130  The Lanham Act131 provides protection to any

120. Qualitex, 514 U.S. at 170.
121. Compare Qualitex, 514 U.S. at 174 (granting the plaintiff trademark rights in

green-gold for dry cleaning press pads because it satisfied the basic requirements for a
trademark), with Brunswick Corp. v. British Seagull Ltd., 35 F.3d 1527, 1533 (Fed. Cir.
1994) (denying the plaintiff trademark rights in the color black for outboard boat motors
because it was necessary for effective competition).

122. Garrison, supra note 2.
123. DJ Louie XIV, supra note 2.
124. Id.
125. See GILSON, supra note 5, at § 2.11(3) (noting that there has been only one case

for sound mark infringement of any sort).
126. See infra notes 131-72 and accompanying text.
127. See infra notes 131-59 and accompanying text.
128. See infra notes 160-80 and accompanying text.
129. See infra notes 181-94 and accompanying text.
130. Thompson, supra note 1.
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mark used to identify a particular entity’s goods or services.132  Al-
though producer tags have become increasingly popular for their artis-
tic value, they exist primarily to identify the producer who created the
instrumental.133

In cases where courts have declined to provide trademark protec-
tion because copyright law was the proper theory, the infringement at
issue involved the substantial portion of the work, not a small, severa-
ble piece of a work.134  By contrast, producer tags are generally only a
few seconds long.135  Further, these tags are not limited to a single
song, but are reproduced over and over again on different instru-
mentals and different songs.136  Unlike the works at issue in the line
of copyright cases refusing trademark protection, producer tags func-
tion like visual trademarks, being affixed to all or most of the products
that come from one source.137  Although producer tags play a part in
the finished artistic work of a song, they serve a purpose more akin to
an artist’s signature on a painting.138

Courts’ treatment of fictional characters provides an enlightening
parallel.139  In analyzing whether fictional characters can function as
trademarks or are limited to copyright protection, the focus has been
on whether the use of a character would create a likelihood of confu-
sion.140  The vast majority of producer tags include the producer’s
name or some variation of it.141  For this reason, any use of producer
tags by another producer would inherently create confusion about the
instrumental’s origins.142  Further, listeners have grown accustomed
to tags being used for the purpose of identifying the song’s pro-
ducer.143  This amplifies the likelihood of consumer confusion when a
producer’s tag appears on a song that producer did not produce.144

131. 15 U.S.C. §§ 1051-1127 (2018).
132. Lanham Act, 15 U.S.C. § 1127 (2018).
133. See Thompson, supra note 1 (describing the crowd’s reaction to Metro Boomin’s

tag on “Father Stretch My Hands Pt. 1” when it was unveiled at the album release of
The Life of Pablo).

134. See Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 26 (2003)
(stating that Dastar copied a little more than half of the original documentary); Oliveira
v. Frito-Lay, Inc., 251 F.3d 56, 58 (2d Cir. 2001) (noting that Frito-Lay used a thirty-
second clip of Oliveira’s song in their commercial).

135. VOICE TAG GODS, supra note 35.
136. Garrison, supra note 2.
137. Id.
138. Id.
139. Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930); Warner

Bros. v. ABC, 720 F.2d 231, 246 (2d Cir. 1983).
140. Warner Bros., 720 F.2d at 246.
141. Green, supra note 14.
142. Id.
143. DJ Louie XIV, supra note 2.
144. Id.
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Since the test for whether a producer tag is protected by trademark
law rather than copyright law relies on a likelihood of confusion, any
producer bringing an infringement claim would be able to make a
strong argument that the use of his or her tag by another creates the
requisite confusion.145  This likelihood of confusion argument would
depend, however, a great deal on the producer tag containing all or
some part of the producer’s name, and not all tags do so.146  For those
producers that choose to use tags that do not feature their names,
making a trademark infringement claim would be much more diffi-
cult, as discussed below.147

Despite these arguments, certain producer tags have developed
artistic value beyond identifying the source of an instrumental.148  In
particular, Metro Boomin’s infamous tag has turned into a cultural
phenomenon that immediately captivates audiences.149  His tag has
become so successful, in fact, that Kanye West allowed Metro Boomin
to use his tag on one of Kanye’s songs despite the fact that Metro
Boomin played only a small role in producing the instrumental.150

Considering that Kanye had never incorporated a producer tag on any
of his prior six albums, and that Metro Boomin had not played a major
role in the production of the song, the tag was not included to identify
the producer of the track, but to create a musical and artistic mo-
ment.151  Although this use of Metro Boomin’s tag is an artistic one,
because the tag still functions primarily as a source identifier, it re-
mains within the realm of trademark law.152  Additionally, because

145. See Warner Bros., 720 F.2d at 246 (differentiating between a copyright claim
and trademark claim based on likelihood of confusion).

146. Compare Warner Bros., 720 F.2d at 246 (noting that proving likelihood of con-
fusion is difficult without substantial similarity between the marks), with Producer
Tags Directory, supra note 27 (providing an extensive list of producer names, all
unique).

147. See infra notes 160-80 and accompanying text.
148. See DJ Louie XIV, supra note 2 (describing the crowd’s reaction to Metro

Boomin’s tag on “Father Stretch My Hands Pt. 1” upon The Life of Pablo album release).
149. Id.
150. See THE LIFE OF PABLO CREDITS, https://www.kanyewest.com/credits (last vis-

ited on Dec. 13, 2019) (listing Metro Boomin as a co-producer on “Father Stretch My
Hands Pt. 1” rather than a producer); NardwuarServiette, Nardwuar vs. Metro Boomin,
YOUTUBE (Mar. 23, 2016), https://www.youtube.com/watch?v=O9rhdJqtWjg&feature=
emb_title at 1:51-2:56 (discussing Metro Boomin’s role in producing “Father Stretch My
Hands Pt. 1” and noting that he only did some arrangement and added some drums to
the track after it was sent to him).

151. DJ Louie XIV, supra note 2.
152. Compare 15 U.S.C. § 1127 (stating that trademarks are any marks that serve

to indicate the source of goods), with KANYE WEST, Father Stretch My Hands Pt. 1 at
0:31, on THE LIFE OF PABLO (GOOD Music 2016) (featuring Metro Boomin’s tag, which
directly identifies the producer by name), and THE LIFE OF PABLO CREDITS, supra note
150 (crediting Metro Boomin for his work co-producing “Father Stretch My Hands Pt.
1”).
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the tag includes a variation of Metro Boomin’s name, infringement
would create a likelihood of confusion.153

Despite their artistic bent, producer tags ought to be recognized
and protected by trademark law, not copyright law.154  Unlike other
artistic works which have been denied trademark protection, producer
tags are separable from the artists’ works they appear on.155  Addi-
tionally, should there be any question about whether producer tags
are protectable, the likelihood of confusion test weighs heavily in favor
of producers who use their names in their tags.156  Even when pro-
ducer tags transcend the traditional purpose of designating an instru-
mental’s creator, they still primarily function as a source identifier.157

For these reasons, trademark law, not copyright law, is the appropri-
ate means of protecting producer tags.158

B. PRODUCER TAGS FUNCTION AS SOUND MARKS AND SHOULD

GENERALLY BE AFFORDED TRADEMARK PROTECTION WITHOUT

A SHOWING OF SECONDARY MEANING

While infringement cases involving sound marks are exceedingly
rare, producer tags generally ought to be recognized as unique sounds
that do not require a showing of secondary meaning.159  Because the
vast majority of producer tags feature the producer’s name promi-
nently, they are unlikely to be heard in any context outside of an in-
strumental produced by him or her.160  In rare cases where producer
tags do not feature the producer’s name, producers can likely show
secondary meaning—especially in the case of more famous produc-
ers—because fans tie the tag to the producer.161

While no court has heard a trademark infringement case involv-
ing producer tags, it is readily apparent that they are almost always

153. Compare Warner Bros., 720 F.2d at 246 (noting that proving likelihood of con-
fusion is difficult without substantial similarity between the marks), with Producer
Tags Directory, supra note 27 (providing an extensive list of unique producer names,
including Metro Boomin’s), and KANYE WEST, supra note 152, at 0:31 (featuring Metro
Boomin’s tag, which incorporates a portion of his unique producer name).

154. See infra notes 156-59 and accompanying text.
155. Compare Dastar, 539 U.S. at 26 (denying trademark protection when Dastar

copied a little more than half of the original documentary), and Oliveira, 251 F.3d at 56,
58 (denying trademark protection when Frito-Lay used a thirty-second clip of Oliveira’s
three minute song in its commercial), with VOICE TAG GODS, supra note 35 (noting that
producer tags are generally three to eight second vocal phrases added to most or all of a
producer’s instrumentals).

156. Warner Bros., 720 F.2d at 246.
157. See, e.g., KANYE WEST, supra note 152 (featuring Metro Boomin’s tag, which

includes a variation on the producer’s name, “Young Metro”).
158. See supra notes 131-58 and accompanying text.
159. See infra notes 161-80 and accompanying text.
160. VOICE TAG GODS, supra note 35.
161. Garrison, supra note 2.
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unique sounds, and as such, should be protectable without a showing
of secondary meaning.162  In analyzing a sound mark, the United
States District Court for the Eastern District of Pennsylvania differ-
entiated between unique sounds and commonplace sounds.163  Com-
monplace sounds are those that a listener would be exposed to in a
variety of circumstances and require a showing of secondary meaning
to be protectable as a trademark.164  Unique sounds, as their name
implies, are distinctive on their own and would not be heard by a lis-
tener outside of the context of their use as marks.165  Because pro-
ducer tags almost always feature a set of spoken words that include
the producer’s name, or some variation of it, they are incontestably
unique.166  Listeners are unlikely to encounter a producer’s tag
outside of the context of a hip-hop song produced by that producer.167

As unique sounds, producer tags should be afforded trademark protec-
tion without a showing of secondary meaning.168

While this analysis works for nearly all producer tags, there are a
number of unusual tags that likely are not unique sounds worthy of
protection without a showing of secondary meaning.169  Pharrell’s four
count intro, Lex Luger’s rising, chopped synth, and Bulletproof
Dolphin’s dolphin noise all function as tags, of a sort, but are unlikely
to be viewed as unique sound marks capable of protection without a
showing of secondary meaning.170  Bulletproof Dolphin’s tag is partic-
ularly interesting because the sole sound mark infringement case on
record involves another animal noise: a duck sound.171  Should a court
find that, like a duck’s quack, a dolphin’s call is a commonplace sound
as opposed to a unique one, Bulletproof Dolphin would have to show
secondary meaning.172  However, in differentiating between common-
place and unique sounds, the United States Patent and Trademark
Office noted that commonplace sounds could function as trademarks

162. See infra notes 164-80 and accompanying text.
163. Ride the Ducks, LLC v. Duck Boat Tours, Inc., No. 04-CV-5595, 2005 U.S. Dist.

LEXIS 4422, at *21 (E.D. Pa. Mar. 21, 2005).
164. In re Gen. Elec. Broad. Co., 199 U.S.P.Q. (BNA) 560, 563 (T.T.A.B. 12, 1978).
165. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563.
166. See generally Producer Tags Directory, supra note 27 (providing an extensive

list of producer tags, each of which is unique).
167. See Garrison, supra note 2 (comparing a producer’s tag to an artist’s signature

on a painting and corporate taglines, things you only experience in the context of the art
or product created by them).

168. See supra notes 163-68 and accompanying text.
169. See infra notes 171-80 and accompanying text.
170. See Green, supra note 14 (discussing Pharrell’s four beat intro and Bulletproof

Dolphin’s dolphin noise), and Garrison, supra note 2 (identifying both Lex Luger’s
chopped, rising synth and Pharrell’s four count intro as producer tags).

171. Ride the Ducks, 2005 U.S. Dist. LEXIS 4422, at *23-24.
172. Id.  Bulletproof Dolphin could argue that a dolphin sound is fundamentally dif-

ferent from a duck sound because it is not commonly encountered by listeners. Id.
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when so far removed from their normal context as to acquire secon-
dary meaning.173  Given the dearth of dolphin noises in any form of
music, Bulletproof Dolphin would likely be able to present a compel-
ling case for meeting this standard.174

Pharrell and Lex Luger would have substantially more difficult
cases to make because both of their tags involve musical features that
a listener would expect to hear in the context of a song.175  While Bul-
letproof Dolphin’s tag is unlikely to be heard outside nature docu-
mentaries or aquariums, rising synths and repeated beats for intros
are common features in music.176  Because of this, a court would likely
find these tags to be commonplace sounds requiring a showing of sec-
ondary meaning.177  Of course, the very fact that these tags can be
identified implies at least a certain amount of secondary meaning.178

Even if these tags get past this secondary meaning requirement, how-
ever, they may run into functionality issues as discussed below.179

C. IN MOST CASES, PRODUCER TAGS ARE NOT FUNCTIONAL

FOR TRADEMARK PURPOSES

In general, because producer tags are not necessary components
to finished songs as works of art, producer tags should not be excluded
from trademark protection by the doctrine of functionality.180  Al-
though the twin functions of producer tags cannot be easily accom-
plished without the use of producer tags, the unique aspects of
individual tags are not necessary elements of functional producer
tags.181  In cases where producers use musical themes or ideas, how-

173. In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563.
174. See supra notes 170-74 and accompanying text.
175. Garrison, supra note 2.
176. See JAY-Z, Heart of the City (Ain’t No Love), on THE BLUEPRINT (Roc-A-Fella

Records and Def Jam Recordings 2001) (opening with eight repetitions of the opening
beat); Point Blank Music School, Logic Pro X Quick Tip: Creating a Riser, YOUTUBE

(Oct. 22, 2015), https://www.youtube.com/watch?v=_wV39Z7BXao (discussing how to
create chopped, synth risers for use in EDM and trap music).

177. See In re Gen. Elec., 199 U.S.P.Q. (BNA) at 563 (noting, “a sound mark depends
upon aural perception of the listener . . . unless . . . the sound is so inherently different
or distinctive that it attaches to the subliminal mind of the listener to be awakened
when heard and to be associated with the source or event with which it is struck”).

178. See Garrison, supra note 2 (noting both producer’s tags and discussing their
uniqueness).

179. See infra notes 170-72 and accompanying text.
180. See infra notes 181-94 and accompanying text.
181. Compare Thompson, supra note 1 (discussing the antitheft and identification

functions of producer tags in general), with Producer Tags Directory, supra note 27 (pro-
viding a substantial list of producer tags used by various producers).
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ever, the doctrine of aesthetic functionality ought to limit the availa-
ble trademark protection.182

The doctrine of functionality prohibits trademark protection for
product features that serve an essential function of the product.183

Producer tags have two functions: to identify the specific producer who
made the instrumental and to prevent theft.184  On the surface, it ap-
pears as though these are functional product features which cannot be
trademarked, but, when viewed individually, each producer tag ac-
complishes these functions in different ways.185  While providing
trademark protection to the idea of producer tags and permitting one
producer to monopolize the use of any and all producer tags would
violate the doctrine of functionality, trademarking individual pro-
ducer tags does not exclude any producers from identifying their in-
strumentals and protecting them from theft with their own unique
tags.186  Because there are as many unique combinations of words and
names as there are producers, no individual producer’s particular tag
is essential to its function.187  Therefore, no producer’s tag is
functional.188

In some cases, however, aesthetic functionality may present an-
other hurdle.189  Aesthetic functionality prohibits protection when the
use of a mark would place competitors at a substantial competitive
disadvantage.190  Producer tags incorporating the producer’s name or
a unique set of words do not satisfy the aesthetic functionality test
because they are not commonly needed to produce an instrumental or
create a song, however, producer tags such as Pharrell’s four count
intro and Lex Luger’s chopped, rising synth do have a place in musical

182. Compare Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 170 (1995) (noting
that aesthetic functionality limits trademark rights when they would create a competi-
tive disadvantage), with Garrison, supra note 2 (discussing the unique musical tags of
Pharrell and Lex Luger).

183. Qualitex, 514 U.S. at 169.
184. Thompson, supra note 1.
185. See Producer Tags Directory, supra note 27 (listing a large number of producers

and their respective tags).
186. Compare Thompson, supra note 1 (discussing the antitheft and identification

functions of producer tags in general), with Producer Tags Directory, supra note 27 (pro-
viding a substantial list of producer tags used by various producers).

187. See generally Producer Tags Directory, supra note 27 (cataloguing a significant
quantity of producers and their tags).

188. Compare Qualitex, 514 U.S. at 169 (noting that a product’s essential features
are excluded from trademark protection by the doctrine of functionality because trade-
mark protection for such features would “put a competitor at a significant disadvan-
tage”), with Producer Tags Directory, supra note 27 (providing an extensive list of
unique producer tags).

189. See infra notes 191-94 and accompanying text.
190. Christian Louboutin S.A. v. Yves Saint Laurent Am. Holding, Inc., 696 F.3d

206, 219-20 (2d Cir. 2012).
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creation and arrangement.191  If producers were prohibited from using
these artistic elements in their own instrumentals because the artistic
elements were protected by trademark law, producers would be fore-
closed from pursuing all available artistic avenues and would be
placed at a substantial disadvantage.192  In these cases, the doctrine
of aesthetic functionality ought to exclude such producer tags from
trademark protection.193

IV. CONCLUSION

By allowing the musicians behind hip-hop’s instrumentals to step
out of the shadows and into the spotlight, producer tags serve an im-
portant function for producers.194  They act as a producer’s signature,
allowing him or her to tell listeners who made the instrumental they
are listening to.195  Producer tags are becoming increasingly popular
and playing a growing role in hip-hop culture as a whole.196  For this
reason, producers ought to be increasingly jealous of their brands and
rights to their producer tags.  So far, no cases addressing producer
tags and their infringement have been heard, but that does not mean
that the need will not arise in the future.197  Should a producer need
to turn to the judicial system to enforce his or her rights, trademark
law ought to offer that producer a method of protecting his or her
rights.198

Although involved in the creation of creative works, producer tags
are properly the domain of trademark law, not copyright law, because
they are separable parts of the whole that are not essential to the un-
derlying work.199  Additionally, because producer tags are generally
unique sounds, they should be afforded trademark protection without

191. See JAY-Z, supra note 176 (opening with eight repetitions of the opening beat);
Point Blank Music School, supra note 176 (discussing how to create chopped, synth
risers for use in EDM and trap music).

192. Compare Qualitex, 514 U.S. at 170 (stating that where an aesthetic mark
“serves a significant nontrademark function,” including “the ‘noble instinct for giving
the right touch of beauty common to necessary things,’” courts must evaluate whether
the mark would hinder competition), with JAY-Z, supra note 176 (repeating the opening
beat of the instrumental to create the intro much like Pharrell’s signature opening), and
Point Blank Music School, supra note 176 (describing how to create chopped, synth
risers like Lex Luger’s signature sound for use in EDM and trap music).

193. See supra notes 190-93 and accompanying text.
194. DJ Louie XIV, supra note 2.
195. Garrison, supra note 2.
196. DJ Louie XIV, supra note 2.
197. See GILSON, supra note 5, at § 2.11(3) (2019) (noting that there has been only

one case for sound mark infringement of any sort).
198. See 15 U.S.C. § 1127 (2018) (stating that trademarks are any marks that serve

to “indicate the source of the goods”).
199. See supra notes 131-59 and accompanying text.
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a showing of secondary meaning.200  Finally, because the elements of
each individual producer tag are not essential to its function, the doc-
trine of functionality should not limit the protection afforded by trade-
mark law in most cases.201

While only one case has ever been heard addressing the issue of
sound mark infringement, should a producer ever need to protect his
or her tag from infringement, trademark law ought to provide an ef-
fective means to do so.  Because producer tags function first and fore-
most as source identifiers, they fit within a trademark infringement
claim perfectly.  While infringement of a producer tag may seem far-
fetched at the moment, as tags grow in popularity and prominence,
opportunistic producers may choose to copy or imitate the most popu-
lar tags in an effort to trade on a successful producer’s good name.
Trademark protection exists to prevent precisely this sort of unfair
competition, and producers should be aware of the legal remedies
available to them when the time comes.

-Christopher Greene ’21

200. See supra notes 160-80 and accompanying text.
201. See supra notes 181-94 and accompanying text.


