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IOWA AND RIGHT TO FARM: AN ANALYSIS OF
THE CONSTITUTIONALITY OF RIGHT TO

FARM STATUTES ACROSS
THE UNITED STATES

I. INTRODUCTION

While not all right to farm statutes are exactly the same, the stat-
utes similarly provide farmers with certain protections against nui-
sance lawsuits.1  These protections extend to farmers in their normal
activities on their farming operations while limiting neighboring land-
owners from bringing suit because of such activities.2  These statutes,
however, often do not completely bar neighboring landowners from
bringing a suit against the farmer, but limit the amount of time that
the neighboring landowner can bring suit.3  Most statutes only allow a
few years for the neighbor to bring suit, either where a new farm has
just begun operation or where the farm has entered into a new form of
operation.4  These statutes are designed to protect farmers from the
burdens of the legal process and potential monetary damages that
may be awarded to their neighbors in a nuisance suit.5

1. Compare IOWA CODE § 352.11 (2020) (providing that a farming operation will
not constitute a nuisance, no matter the timeframe), with OR. REV. STAT. ANN. § 30.936
(West 2020) (providing that “[n]o farming . . . practice on lands zoned for farm . . . use
shall give rise to any private right of action or claim for relief based on nuisance or
trespass”), and IND. CODE ANN. § 32-30-6-9(d) (West 2020) (noting a one-year statute of
limitations for nuisance actions), and MINN. STAT. ANN. § 561.19(2)(a) (West 2020) (not-
ing a two-year period of time to bring a nuisance suit), and TEX. AGRIC. CODE ANN.
§ 251.004(a) (West 2019) (providing a one-year statute of limitations for nuisance suits),
and MO. ANN. STAT. § 537.295 (West 2020) (noting a one-year period of time for a plain-
tiff to bring a nuisance action).

2. See generally IND. CODE ANN. § 32-30-6-9(d) (stating an agricultural operation
“does not become a nuisance . . . [if it has] been in operation continuously on the locality
for more than one (1) year” so long as certain conditions have been met); MINN. STAT.
ANN. § 561.19(2)(a) (providing “[a]n agricultural operation is not and shall not become a
private or public nuisance after two years from its established date of operation”); TEX.
AGRIC. CODE ANN. § 251.004(a) (providing “[n]o nuisance action may be brought against
an agricultural operation that has lawfully been in operation for one year or more prior
to the date on which the action is brought”); MO. ANN. STAT. § 537.295 (stating “[n]o
agricultural operation . . . shall be deemed to be a nuisance . . . after the facility has
been in operation for more than one year, when the facility was not a nuisance at the
time the operation began”).

3. IND. CODE § 32-30-6-9(d); MINN. STAT. ANN. § 561.19(2)(a); TEX. AGRIC. CODE

ANN. § 251.004(a); MO. ANN. STAT. § 537.295.
4. IND. CODE ANN. § 32-30-6-9(d); MINN. STAT. ANN. § 561.19(2)(a); TEX. AGRIC.

CODE ANN. § 251.004(a); MO. ANN. STAT. § 537.295.
5. IND. CODE ANN. § 32-30-6-9(d); MINN. STAT. ANN. § 561.19(2)(a); TEX. AGRIC.

CODE ANN. § 251.004(a); MO. ANN. STAT. § 537.295.
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Right to farm statutes have been addressed by some state courts,
although Iowa has addressed its statute more frequently than other
states and has come to different conclusions.6  Iowa has been one of
the only states to find that its right to farm statute creates an uncon-
stitutional taking of a landowner’s property.7  Unlike any other state
court decision in an analysis of a right to farm statute, the Iowa Su-
preme Court has held in three separate cases that Iowa’s right to farm
statute is unconstitutional.8

This Note will discuss the Iowa Supreme Court’s conclusion in re-
lation to the constitutionality of Iowa’s right to farm statute in
Bormann v. Board of Supervisors ex rel. Kossuth County,9 Gacke v.
Pork Xtra, L.L.C.,10 and Honomichl v. Valley View Swine, L.L.C.,11

and why the court’s decision is not applicable in most applications of
right to farm laws in other states.12  First, this Note will provide a
general description of right to farm statutes.13  Next, this Note will
describe the facts and holdings of the right to farm cases that have
gone before the Iowa Supreme Court.14  This Note will then discuss
other state courts’ holdings related to the application of those state’s
right to farm statutes.15  Finally, this Note will argue that the Iowa
Supreme Court’s holding is not applicable in an analysis of other
states’ right to farm laws.16

II. BACKGROUND

A. WHAT IS RIGHT TO FARM?

The goal of right to farm statutes are to provide farmers immu-
nity from nuisance actions brought against them because of their
farming operations.17  Today, all fifty states have right to farm stat-

6. Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa
1998); Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004); Honomichl v. Valley
View Swine, L.L.C., 914 N.W.2d 223 (Iowa 2018).

7. See generally Bormann, 584 N.W.2d 309; Gacke, 684 N.W.2d 168; Honomichl,
914 N.W.2d 223.

8. Id.
9. 584 N.W.2d 309 (Iowa 1998).

10. 684 N.W.2d 168 (Iowa 2004).
11. 914 N.W.2d 223 (Iowa 2018).
12. See infra notes 135-80 and accompanying text.
13. See infra notes 17-44 and accompanying text.
14. See infra notes 45-89 and accompanying text.
15. See infra notes 90-128 and accompanying text.
16. See infra notes 135-80 and accompanying text
17. Harrison M. Pittman, Annotation, Validity, Construction, and Application of

Right-to-Farm Acts, 8 A.L.R.6th 465 (2005).
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utes.18  Right to farm statutes ordinarily define which agricultural op-
erations are covered by the statute.19  This can include certain
considerations regarding the size and value of the operation, as well
as, whether all agricultural-based businesses are covered.20

Other factors must also be considered for agricultural operations
to receive protection.21  The factors often considered are the: (1) land
use changes; (2) length of time the operation has been in existence;
and (3) functions of the operation since inception.22  For right to farm
statutes to offer protection to farmers certain requirements such as a
farm to be in place for a certain period of time or requiring the plain-
tiff to come to the nuisance must be met.23  Some statutes require a
farm to be established for one year with no significant change in oper-
ation, which effectively provides a statute of limitations for such
suits.24

B. ROOTS OF RIGHT TO FARM

Today, while all fifty states have right to farm statutes, before the
1980s most states did not.25  In the late 1970s, in response to changes
in the agricultural industry, states started to create right to farm stat-
utes.26  During this time, the combination of an increase in urban den-
sity and an agricultural boom throughout the United States caused
rural America and suburbia to grow closer.27  The urban sprawl
caused more agricultural land to be consumed and drove the United
States government to investigate the increasing loss of agricultural
land in the United States through the publication of the National Ag-
ricultural Lands Survey (“NALS”).28  NALS assessed about three mil-

18. Id.; see also Alexandria Lizano & Elizabeth Rumley, States’ Right-to-Farm
Statutes, NAT’L. AGRIC. LAW CTR. (June 11, 2019), http://nationalaglawcenter.org/state-
compilations/right-to-farm/ (describing all fifty state’s right to farm statutes).

19. Alexander A. Reinert, The Right to Farm: Hog-Tied and Nuisance-Bound, 73
N.Y.U. L. REV. 1694, 1708 (1998).

20. Id.
21. Gina Moroni, Mediating Farm Nuisance: Comparing New Jersey, Missouri, and

Iowa Right to Farm Laws and How They Utilize Mediation Techniques, 2018 J. DISP.
RESOL. 299, 300 (2018).

22. Id.
23. Id.
24. Reinert, supra note 20, at 1711.
25. See Janie Hipp, Balancing the Right-to-Farm with the Rights of Others, NAT’L.

AGRIC. LAW CTR., https://core.ac.uk/download/pdf/6443150.pdf (describing the time
before right to farm statutes); see also Susanne A. Heckler, A Right to Farm in the City:
Providing a Legal Framework for Legitimizing Urban Farming in American Cities, 47
VAL. U. L. REV. 217, 230 (2012) (discussing the history of right to farm statutes across
the United States).

26. Hipp, supra note 27.
27. Id.
28. NAT’L AGRIC. LANDS STUDY, FINAL REPORT 8-10 (1981).
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lion acres of American farmland being converted to nonagricultural
uses annually.29  The increasing urban sprawl in the late 1970s and
early 1980s placed residents who had never experienced rural life,
right next to farming operations.30

While the draw to a more laidback lifestyle caused many of these
individuals to escape the cities, the draw to the rural areas was short
lived.31  The new neighbors began complaining about noise, odor, and
dust because of the proximity to their agricultural neighbors.32  From
these complaints, the neighbors brought nuisance lawsuits against
the farmers.33  Farming operations in the United States were facing
serious economic problems related to the 1980s farm crisis.34  In addi-
tion to these nuisance lawsuits against farmers, the cost of such would
have an even greater economic effect on farmers, possibly forcing some
out of business.35  Knowing the impact agriculture had on state econo-
mies, the publication of the NALS and the farm crisis pushed many
state legislatures to enact right to farm statutes.36

C. COMING TO THE NUISANCE

The encroachment of urban citizens on rural land has caused
most right to farm statutes to include the coming to the nuisance doc-
trine.37 Coming to the nuisance arises when a defendant asserts that
the plaintiff chose to move next to the defendant’s property.38  How-
ever, generally the fact that a plaintiff moved near the defendant’s
property is not a complete defense, but is only one factor for the court
to consider.39  Right to farm statutes bridge this gap for landowners
who are being sued for nuisance by providing a complete defense

29. Id.
30. Hipp, supra note 26.
31. Lisa R. Pruitt, Rural Rhetoric, 39 CONN. L. REV. 159, 165 (2006) (stating that

“because views of the rural are now frequently formed at a distance rather than through
direct experience, they are more likely to be based on stereotypes”).

32. Hipp, supra note 26.
33. Id.
34. IOWA PUB. TELEVISION, 1980s Farm Crisis, http://site.iptv.org/mtom/classroom/

module/13999/farm-crisis?tab=background#background (last visited Jan. 2, 2020).
35. Hipp, supra note 26.
36. See Michael Bates, States Hustle to Aid Midwest Farmers Experts View Farm

Crisis as National, International Problem, THE OKLAHOMAN (Feb. 16, 1986), https://
oklahoman.com/article/2137971/states-hustle-to-aid-midwest-farmers-experts-view-
farm-crisis-as-national-international-problem (providing a historical viewpoint on the
farm crisis).

37. Terence J. Centner, Governments and Unconstitutional Takings: When Do
Right-to-Farm Laws Go Too Far?, 33 B.C. ENVTL. AFF. L. REV. 87, 95 (2006).

38. Jacqueline P. Hand, Right to Farm Laws: Breaking New Ground in the Preser-
vation of Farmland, 45 U. PITT. L. REV. 289, 305-06 (1984).

39. Ferdinand S. Tinio, Annotation, “Coming to Nuisance” as a Defense or Estoppel,
42 A.L.R.3d 344 (1972).
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against those who have come to the nuisance.40  Right to farm stat-
utes, since their beginnings were designed and implemented to pre-
vent nuisance actions against farmers from those who were moving to
the rural areas.41  With the increase of commercial farming in recent
years, the issue that arises is whether these new farming operations
will still be protected from nuisance suits.42

However, in three separate cases, the Iowa Supreme Court has
found the Iowa right to farm statute unconstitutional.43  Following re-
visions and amendments to the right to farm statute in the Iowa legis-
lature, the Iowa Supreme Court still found the law unconstitutional.44

D. IOWA AND RIGHT TO FARM

1. Bormann v. Board of Supervisors In and For Kossuth County

In Bormann v. Board of Supervisors ex rel. Kossuth County,45 the
Iowa Supreme Court addressed whether the Iowa right to farm stat-
ute, which provides immunity from nuisance suits, would result in a
taking which would violate both the federal and Iowa constitutions.46

Bormann challenged the Kossuth County Board of Supervisors’
(“Board”) decision regarding a piece of property which established an
agricultural area.47  Because of the Board’s decision to approve the
property as an agricultural area, the decision gave the owners of the
property immunity from nuisance suits because of Iowa’s right to farm
statute.48  Bormann argued that because of the approval and subse-

40. Patricia E. Salkin, Right to Farm Laws, in 4 AM. LAW ZONING § 33:5 (5th ed.).
41. Centner, supra note 38, at 96.
42. See, e.g., Pure Air & Water of Chemung Cty. v. Davidsen, 668 N.Y.S.2d 248

(N.Y. App. Div. 1998) (addressing the applicability of right to farm with a commercial
hog confinement); Overgaard v. Rock Cty. Bd. of Comm’rs, No. CIVA.02-601(DWF/AJB),
2003 WL 21744235 (D. Minn. July 25, 2003) (analyzing whether a landowner could
bring a nuisance suit against a neighboring hog feedlot); Barrera v. Hondo Creek Cattle
Co., 132 S.W.3d 544 (Tex. Ct. App. 2004) (evaluating plaintiff’s right to sue a cattle
feedlot); Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App. 2009) (determining the
applicability of right to farm against a commercial dairy farm); Labrayere v. Bohr
Farms, L.L.C., 458 S.W.3d 319 (Mo. 2015) (addressing whether a neighboring land-
owner could bring suit against a concentrated animal feeding operation).

43. See Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa
1998) (determining that when an “agricultural area” was formed, it created an unconsti-
tutional taking for neighboring landowners); Gacke v. Pork Xtra, 684 N.W.2d 168 (Iowa
2004) (providing that a hog confinement’s nuisance immunity created an unconstitu-
tional taking of private property); Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d
223 (Iowa 2018) (holding that as applied to the plaintiffs in the case, the Iowa right to
farm statue was unconstitutional).

44. Honomichl, 914 N.W.2d at 232.
45. 584 N.W.2d 309 (Iowa 1998).
46. Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309, 311 (Iowa

1998).
47. Bormann, 584 N.W.2d at 311-12.
48. Id. at 313; IOWA CODE § 352.11 (2020).
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quent immunity from nuisance suits, the decision resulted in an un-
constitutional taking.49

In the court’s analysis of the Iowa right to farm statute, it found
that the immunity from nuisance suits in the statute created an ease-
ment on the property.50  The right to farm statute creates an ease-
ment on the neighboring property because it allows farmers to
continue their farming operations, which without the easement, would
constitute a nuisance.51  The court found the easement created an un-
constitutional taking because it created a property interest, finding
that a state cannot regulate property to provide immunity from poten-
tial nuisance suits without providing compensation to those affected
by the nuisance.52  The court held the Iowa right to farm statute to be
unconstitutional, as it creates a taking of private property, violating
the Fifth Amendment of the United States Constitution and the Iowa
Constitution.53

2. Gacke v. Pork Xtra, L.L.C.

The Iowa Supreme Court addressed the Iowa right to farm stat-
ute again in Gacke v. Pork Xtra, L.L.C.54  In Gacke, the plaintiffs, Jo-
seph and Linda Gacke, sued Pork Xtra, claiming that Pork Xtra’s hog
confinement facilities constituted a nuisance.55  The plaintiffs argued
that Pork Xtra’s facilities caused a personal injury and decreased the
value of their property.56  Pork Xtra used the Iowa right to farm stat-
ute as an affirmative defense, but the defense was denied by the dis-
trict court, which held that the statute resulted in an unjust taking.57

Pork Xtra appealed the district court’s ruling that the right to farm
statute was unconstitutional as to hog operations.58

Pork Xtra argued that the Iowa Supreme Court’s holding in
Bormann v. Board of Supervisors ex rel. Kossuth County,59 is not ap-
plicable to the issue at hand, because the right to farm statute provi-
sion regarding animal feeding operations is not as broad as the
statutory issue in Bormann.60 Thus, Pork Xtra’s animal feeding oper-

49. Bormann, 584 N.W.2d at 313.
50. Id. at 316.
51. Id.
52. Id. at 319-20 (addressing the federal and Iowa Takings Clauses; looking at both

trespassory and non-trespassory takings by the government).
53. Id. at 321; U.S. CONST. amend. V; IOWA CONST. art. I, § 18.
54. 684 N.W.2d 168 (Iowa 2004).
55. Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168, 171 (Iowa 2004).
56. Gacke, 684 N.W.2d at 171.
57. Id.
58. Id. at 172.
59. 584 N.W.2d 309 (Iowa 1998).
60. Gacke, 684 N.W.2d at 173 (citing Bormann v. Bd. of Supervisors ex rel. Kossuth

Cty., 584 N.W.2d 309 (Iowa 1998)).
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ations should not constitute a taking.61  The Iowa Supreme Court
again found that the statute created an easement, and the easement
created a taking of a property right.62

The court found the Iowa right to farm statute constitutes an ac-
tual taking of property and as such, was again found unconstitutional
under the United States’ and Iowa’s Takings Clauses.63  The court
also addressed whether the right to farm statute was still applicable
as to immunity for damages other than compensation.64  The court
found that Bormann only disallows immunity from nuisance suits for
the loss of value in neighboring property, but does not prohibit immu-
nity for animal feeding operations for other nuisance damages.65

However, the court found that the right to farm statute violated
another section of the Iowa Constitution.66  The plaintiffs argued the
Inalienable Rights Clause does not grant immunity to those creating a
nuisance.67  The court in Gacke created a two-part test to determine
whether the statute violated the Inalienable Rights Clause found in
Article I, Section 1 of the Iowa Constitution.68  The first part of this
test addresses whether the Iowa right to farm statue is a reasonable
exercise of the state’s police power.69  The second part includes a
three-prong analysis to determine whether the Iowa right to farm
statute is unconstitutional as applied to the plaintiffs.70  The plaintiffs
must show that they: (1) received no benefit from the nuisance immu-
nity; (2) sustained significant hardship; and (3) did not come to the
nuisance and spent a considerable amount of money to improve their
property before any animal operation had commenced.71

The court found that the right to farm statute was a valid exercise
of the state’s police power under part one, because the statute pro-
motes the interests of the public, even though the immunity from nui-

61. Id.
62. Id. at 174.
63. Id.
64. Id. (finding that Iowa Code § 4.12 allows for severing the unconstitutional part

of a provision “if any provision of an Act or statute or the application thereof . . . is held
invalid, the invalidity does not affect other provisions or applications of the Act or stat-
ute . . . the provisions of the Act or statute are severable”); see generally Clark v. Miller,
503 N.W.2d 422, 425 (Iowa 1993) (noting an unconstitutional provision can be severed if
it “does not substantially impair legislative purpose”).

65. Gacke, 684 N.W.2d at 174.
66. Id. at 185; see IOWA CONST. art I, § 1 (“All men and women are, by nature, free

and equal, and have certain inalienable rights – among which are those of enjoying and
defending life and liberty, acquiring, possessing and protecting property, and pursuing
and obtaining safety and happiness.”).

67. Gacke, 685 N.W.2d at 176.
68. Id.
69. Id. at 178.
70. Id.
71. Id.
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sance lawsuits directly benefits animal feeding operations.72

However, under part two, the court found the statute to be unconstitu-
tional because the Gackes (and other similar property owners) must
face the impact of the statute without any benefit and have no remedy
for the loss of value in their property.73  The court also found that
because Pork Xtra had constructed its facilities after the Gackes had
moved to the property the right to farm statute was an unreasonable
exercise of the state’s police power and violated Article I, Section 18 of
the Iowa Constitution.74

3. Honomichl v. Valley View Swine, L.L.C.

After the Iowa Supreme Court’s holding in Gacke v. Pork Xtra,
L.L.C.,75 district courts across Iowa, after applying the two-part test
in Gacke, found that Iowa’s right to farm statute was unconstitutional
as applied to various plaintiffs.76  The Iowa Supreme Court has taken
one more crack at finding the Iowa right to farm statute unconstitu-
tional in its most recent case on the matter.77  In Honomichl v. Valley
View Swine, L.L.C.,78 the plaintiffs sued Valley View Swine, a hog
feeder, for creating a nuisance by causing loss of use and enjoyment of
the plaintiffs’ property.79  The defendants moved for summary judg-
ment pursuant to Iowa’s right to farm statue.80  The district court de-
nied the defendant’s motion for summary judgment, finding the Iowa
right to farm statute unconstitutional.81

The Iowa Supreme Court reversed the district court’s ruling that
the Iowa right to farm statute was unconstitutional, because the dis-
trict court did not make any specific finding of fact as to the plain-
tiffs.82  The district court in Honomichl, did not apply the test found in
Gacke to the specific facts of the plaintiffs in the case.83  The court
stated that district courts addressing right to farm issues should apply

72. Id.; see Gravert v. Nebergall, 539 N.W.2d 184, 188 (Iowa 1995) (finding the
primary beneficiaries under a statute may be specific, the law may serve a public pur-
pose even though it benefits certain individuals or classes of persons over others).

73. Gacke, 685 N.W.2d at 179.
74. Id.
75. 684 N.W.2d 168 (Iowa 2004).
76. Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d 223, 236 (Iowa 2018);

Kristine A. Tidgren, Iowa Supreme Court Issues Key Ag Nuisance Ruling, IOWA STATE

UNIV. CTR. FOR AGRIC. LAW & TAXATION (June 23, 2018), https://www.calt.iastate.edu/
blogpost/iowa-supreme-court-issues-key-ag-nuisance-ruling.

77. Honomichl, 914 N.W.2d 223 (Iowa 2018).
78. 914 N.W.2d 223 (Iowa 2018).
79. Id. at 226.  The plaintiffs argued the loss of use and enjoyment of their land

was due to odors and flies surrounding Valley View Swine. Id.
80. Id.
81. Id. at 226-27.
82. Id. at 227.
83. Id.
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the Gacke factors as applied to the facts at hand to determine constitu-
tionality.84  The court stated that for the statute to be unconstitu-
tional, it is inherently fact-specific, and the factors set out in Gacke
must be applied to the plaintiffs’ specific situation.85

While the Iowa Supreme Court reversed the district court’s deci-
sion that the right to farm statute was unconstitutional, they contin-
ued to uphold their decision in Gacke.86  The court’s holding in
Honomichl made it clear that the Iowa Supreme Court wants district
courts to engage in significant fact finding before finding that the
right to farm statute is unconstitutional as applied to plaintiffs.87

As the Iowa Supreme Court addressed in its opinion in Honomichl
v. Valley View Swine, L.L.C., Iowa is the only state to hold that the
immunity from nuisance suits under their right to farm law is uncon-
stitutional.88  The five states that the Iowa Supreme Court mentions
are discussed below.89

E. WHAT ABOUT OTHER STATES?

1. Overgaard v. Rock County Board of Commissioners

In Overgaard v. Rock County Board of Commissioners,90 the
United States District Court for the District of Minnesota addressed
Minnesota’s right to farm statute after the plaintiff claimed that the
statute created an unconstitutional taking.91  The plaintiffs based
their argument on the Iowa Supreme Court’s decision in Bormann v.
Board of Supervisors ex rel. Kossuth County,92 which held that the
Iowa right to farm statute created an easement on the property and
thus was an unjust taking.93

The District of Minnesota distinguished Bormann from the facts
at issue and held that the holding in Bormann was not applicable to
Minnesota’s right to farm statute.94  The court found that, unlike
Iowa’s statute, which created an immediate immunity from a nuisance

84. Id. at 237.
85. Id.
86. Id. at 238.
87. Id.
88. See Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d 223, 233 (stating that

six states’ right to farm laws have faced constitutional challenges, but only Iowa has
found their statute unconstitutional).

89. Id.
90. No. CIVA.02-601(DWF/AJB), 2003 WL 21744235 (D. Minn. July 25, 2003).
91. Overgaard v. Rock Cty. Bd. of Comm’rs, No. CIVA.02-601(DWF/AJB), 2003 WL

21744235 (D. Minn. July 25, 2003).
92. 584 N.W.2d 309 (Iowa 1998).
93. Overgaard, 2003 WL 21744235, at *7 (citing Bormann v. Bd. of Supervisors ex

rel. Kossuth Cty., 584 N.W.2d 309, 314 (Iowa 1998)).
94. Id.
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suit, the Minnesota right to farm statute created a two-year window
before the immunity applies.95  This two-year window for neighboring
landowners to bring suit did not create an easement, thus not depriv-
ing the neighbors of any property rights.96

2. Barrera v. Hondo Creek Cattle Co.

In Barrera v. Hondo Creek Cattle Co.,97 the Texas Court of Ap-
peals addressed Texas’ right to farm statute after plaintiffs brought a
nuisance action against a cattle feedlot.98  The defendant cattle feed-
lot asserted the defense that the plaintiffs had failed to bring a nui-
sance claim during the one-year timeframe laid out in Texas’ right to
farm statute and the plaintiffs appealed.99

In its analysis, the Texas Court of Appeals addressed the plain-
tiffs’ arguments related to the applicability of the Texas right to farm
statute.100  The court found that the feedlot was protected under the
Texas right to farm statute and the plaintiffs’ nuisance action was
barred by the one-year limit.101

The plaintiffs also contended that the statute was unconstitu-
tional because it essentially takes property without just compensa-
tion.102  However, the Court of Appeals found that the plaintiffs had
not established all the elements of a taking and even if all the ele-
ments has been met, the statute would not be unconstitutional.103

The statute was not a taking because it was not an intentional act by a
government entity, nor did it take property for a public purpose.104

3. Lindsey v. DeGroot

In Lindsey v. DeGroot,105 the Indiana Court of Appeals addressed
whether the Indiana right to farm statute was constitutional after the

95. Id.
96. Id.
97. 132 S.W.3d 544 (Tex. Ct. App. 2004).
98. Barrera v. Hondo Creek Cattle Co., 132 S.W.3d 544, 546 (Tex. Ct. App. 2004).
99. Barrera, 132 S.W.3d at 547.

100. Id. at 548-49 (addressing the plaintiffs’ claims related to whether the feedlot
was an agricultural operation, whether the feedlot was legally operating one year prior
to the suit, and whether the operations of the feedlot substantially changed).

101. Id. at 550.
102. Id. at 549; see Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d

309, 314 (Iowa 1998).
103. Barrera, 132 S.W.3d at 549; see Domel v. City of Georgetown, 6 S.W.3d 349, 357

(Tex. Ct. App. 1999) (holding that a “taking” consists of: “(1) an intentional act of a
government entity; (2) accomplished for a public purpose; (3) that damages or takes
property from a private citizen”).

104. Barrera, 132 S.W.3d at 549.
105. 898 N.E.2d 1251 (Ind. Ct. App. 2009).
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plaintiffs argued that the statute is an unconstitutional taking.106

Similar to Bormann v. Board of Supervisors ex rel. Kossuth County,107

the plaintiffs contended that the right to farm statue creates an ease-
ment over the property and because of the easement, the plaintiffs’
property is being taken without just compensation.108

The Indiana Court of Appeals distinguished the Bormann case,
relying instead on the Idaho Supreme Court’s holding in Moon v.
North Idaho Farmers Ass’n.109  In Moon the Idaho Supreme Court de-
cided the Idaho right to farm act did not create an easement in favor of
farmers and was not an unconstitutional taking.110  The Indiana
Court of Appeals followed the holding in Moon and declined to find
that the Indiana right to farm statute created an easement.111

4. Hale v. State

In Hale v. State,112  plaintiffs are appealing a dismissal regarding
the plaintiffs’ argument that the Oregon right to farm statute deprives
them of a remedy.113  The Court of Appeals of Oregon addressed the
constitutionality of the Oregon right to farm statute (similar to the
Iowa statute), and found that the statute would only be unconstitu-
tional under very narrow circumstances.114  The court explained that
where the plaintiffs continue to have a means to bring a nuisance
claim against a farm, and the action does not settle, the right to farm
statute would be unconstitutional.115

106. Lindsey v. DeGroot, 898 N.E.2d 1251, 1257 (Ind. Ct. App. 2009).
107. 584 N.W.2d 309 (Iowa 1998).
108. Lindsey, 898 N.E.2d at 1257; see generally Bormann v. Bd. of Supervisors ex

rel. Kossuth Cty., 584 N.W.2d 309, 314 (Iowa 1998).
109. 96 P.3d 637 (Idaho 2004); Lindsey, 898 N.E.2d at 1258.
110. Moon v. N. Idaho Farmers Ass’n, 96 P.3d 637, 646 (Idaho 2004).
111. Lindsey, 898 N.E.2d at 1258 (citing Borman, 584 N.W.2d at 644-46; Barrera v.

Hondo Creek Cattle Co., 132 S.W.3d 544, 549 (Tex. Ct. App. 2004) (addressing the
Texas Court of Appeal’s holding in Barrera to distinguish the facts of the case from that
of Bormann)).

112. 314 P.3d 345 (Or. Ct. App. 2013).
113. Hale v. State, 314 P.3d 345, 346 (Or. Ct. App. 2013).  The plaintiffs in Hale are

property owners who grow organic crops, and whose neighbors use pesticides and other
chemicals on their own crops. Id.

114. Hale, 314 P.3d at 349; Compare IOWA CODE § 352.11 (2020) (providing that a
farming operation will not constitute a nuisance, no matter the timeframe), with OR.
REV. STAT. ANN. § 30.936 (West 2020) (providing that “[n]o farming . . . practice on lands
zoned for farm . . . use shall give rise to any private right of action or claim for relief
based on nuisance or trespass”).

115. Hale, 314 P.3d at 349-50.
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5. Labrayere v. Bohr Farms, L.L.C.

In Labrayere v. Bohr Farms, L.L.C.,116  neighboring landowners
filed a nuisance action against Bohr Farms, L.L.C. due to alleged
odors originating from Bohr Farms which led to loss of use and enjoy-
ment of the neighboring landowners’ property.117  The trial court en-
tered summary judgment for Bohr Farms and found that the Missouri
right to farm statute was constitutional and the neighboring landown-
ers appealed, arguing that the right to farm statute creates an uncon-
stitutional taking.118

Addressing the landowners’ arguments relating to whether the
statute constituted an unconstitutional taking, the Supreme Court of
Missouri addressed the Missouri Constitution’s Takings Clause and
found that the right to farm statute does not constitute a private tak-
ing.119  The court found that the right to farm statute did not create a
taking because: (1) the right to farm statute does not allow private
parties to create a nuisance; and (2) the statute promotes a public pur-
pose, which is promoting the agricultural economy.120

The court also addressed whether the right to farm statute cre-
ated an easement over the neighboring landowners’ property.121  The
Supreme Court of Missouri found this argument was not ripe for re-
view as the plaintiffs had not yet been subjected to a permanent nui-
sance by the farming operation.122

6. Himsel v. Himsel

In Himsel v. Himsel,123  the Court of Appeals of Indiana ad-
dressed an appeal by a neighboring landowner that their use and en-
joyment of their property was being disturbed by the odors and
emissions emanating from the nearby farming operation.124

The plaintiffs in their appeal addressed the issue of the constitu-
tionality of the Indiana right to farm statute, alleging that the statute
violates the Takings Clause found both in the Indiana Constitution

116. 458 S.W.3d 319 (Mo. 2015).
117. Labrayre v. Bohr Farms, L.L.C., 458 S.W.3d 319, 325 (Mo. 2015).
118. Labrayre, 458 S.W.3d at 325-26.
119. Id. at 327 (noting that a private taking requires: “(1) ‘property’ (2) that was

‘taken’ (3) for ‘private use’ (4) without Appellants’ consent”).
120. Id. at 328 (citing State ex rel. Jackson v. Dolan, 398 S.W.3d 472, 476 (Mo. 2013)

(en banc) (addressing the fact that while a farming operation may receive direct benefits
from the statute, it still can promote a public purpose)).

121. Id. at 329.
122. See id. (noting that the plaintiffs were arguing that the right to farm statute

created an easement, similar to what the Iowa Supreme Court held in Bormann v.
Board of Supervisors ex rel. Kossuth County, 584 N.W.2d 309 (Iowa 1998)).

123. 122 N.E.3d 935 (Ind. Ct. App. 2019).
124. Himsel v. Himsel, 122 N.E.3d 935, 942 (Ind. Ct. App. 2019).
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and the United States Constitution.125  Again, the plaintiffs here pro-
duced a similar argument that previous plaintiffs had made, which
contends that the right to farm statute creates an easement over land-
owners who are neighboring farming operations.126  The court found
that because the plaintiffs had not been deprived of all uses of their
property, in addition to the public benefits that the right to farm stat-
ute created, the statute did not create a physical invasion of the plain-
tiffs’ property.127  The court in its conclusion held the plaintiffs’ claim
that the Indiana right to farm statute is unconstitutional was ineffec-
tive, and the right to farm statute bars their nuisance action against
the farming operation.128

III. ANALYSIS

The Iowa right to farm statute has come before the Iowa Supreme
Court three times and each time the court has found the statute un-
constitutional.129  The Iowa Supreme Court has addressed Iowa’s
right to farm law and declared it unconstitutional; however, other
states who have seen challenges to their right to farm statutes have
not found their respective state statutes unconstitutional.130  This

125. Himsel, 122 N.E.3d at 946; U.S. CONST. amend. V.; IND. CONST. art. I, § 21.
126. Himsel, 122 N.E.3d at 946; see Bormann v. Bd. of Supervisors ex rel. Kossuth

Cty., 584 N.W.2d 309, 314 (Iowa 1998) (finding the Iowa right to farm statute created
an unconstitutional taking by creating an easement on the property).

127. Himsel, 122 N.E.3d at 945-46 (addressing two other constitutional challenges
by the plaintiffs which included a claim that the right to farm statute violated the Open
Courts Clause and the Privileges and Immunities Clause of the Indiana Constitution).

128. Id. at 950.
129. Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa

1998); Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004); Honomichl v. Valley
View Swine, L.L.C., 914 N.W.2d 223 (Iowa 2018).

130. See Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa
1998) (finding that the Iowa right to farm statute is unconstitutional as it creates an
easement on the property neighboring the farm operation and does not provide just
compensation); Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004) (finding that
the Iowa right to farm statute violated both the United States Constitution’s Takings
Clause and the Iowa Constitution’s Takings Clause as well as the Iowa Constitution’s
Inalienable Rights Clause); Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d 223
(Iowa 2018) (determining that a detailed analysis must be used to determine whether
the specific facts of the case provide relief for plaintiffs and still finding that the Iowa
right to farm statute unconstitutional), but see Overgaard v. Rock Cty. Bd. of Comm’rs,
No. CIVA.02-601(DWF/AJB), 2003 WL 21744235 (D. Minn. July 25, 2003) (distinguish-
ing Bormann and finding that the Minnesota right to farm statute is not the same as
the Iowa right to farm statute); Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App.
2009) (distinguishing Bormann and holding that the Indiana right to farm statute does
not constitute an unconstitutional taking); Barrera v. Hondo Creek Cattle Co., 132
S.W.3d 544, 546 (Tex. Ct. App. 2004) (determining the Texas right to farm statute was
constitutional, because it was not an intentional act by a government entity for a public
purpose); Labrayere v. Bohr Farms, L.L.C., 458 S.W.3d 319 (Mo. 2015) (finding that the
Missouri right to farm statute was constitutional and had a valid public purpose); Him-
sel v. Himsel, 122 N.E.3d 935 (Ind. Ct. App. 2019) (finding the Indiana right to farm
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Analysis will address why other states have not and should not follow
Iowa’s rulings regarding the constitutionality of right to farm laws.131

First, this Analysis will argue that the reason the Iowa Supreme
Court found the Iowa right to farm statute as unconstitutional is be-
cause of the Iowa statute’s broad application.132  This Analysis will
then address other states’ right to farm statutes and how the statutes
are not as broad as Iowa’s.133  Finally, this Analysis will argue that
because of Iowa’s broad right to farm statute, the Iowa Supreme
Court’s holdings should not be applied in determining the constitu-
tionality of other states’ right to farm statutes.134

A. THE IOWA SUPREME COURT’S HOLDINGS ARE LIMITED TO IOWA

Three times, the Iowa Supreme Court has addressed the Iowa
right to farm statute, and three times the Iowa Supreme Court has
found that it violates the United States Constitution and the Iowa
Constitution.135  In the court’s analysis in Bormann v. Board of Super-
visors ex rel. Kossuth County,136 Gacke v. Pork Xtra, L.C.C.,137 and
Honomichl v. Valley View Swine, L.L.C.,138 the Iowa Supreme Court
addressed whether the right to farm statute, as applied, was unconsti-
tutional.139  The court first addressed whether the statute in prohibit-
ing nuisance suits created an easement on neighboring properties,
thus creating a unconstitutional taking, because it did not provide for
just compensation.140  The court found that because the plaintiffs
were not able to proceed in nuisance litigation against their farming
neighbors, that the right to farm statute essentially formed an ease-
ment on their property.141

The court has addressed whether the right to farm statute created
an easement on neighboring property in each of these cases, and found
that each time the statute has created an easement, thus an unconsti-

statute constitutional as the statute had a valid public purpose and did not create a
physical invasion of the plaintiffs’ property).

131. See infra notes 135-80 and accompanying text.
132. See infra notes 135-53 and accompanying text.
133. See infra notes 154-62 and accompanying text.
134. See infra notes 163-80 and accompanying text.
135. Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d 309 (Iowa

1998); Gacke v. Pork Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004); Honomichl v. Valley
View Swine, L.L.C., 914 N.W.2d 223 (Iowa 2018); U.S. CONST. amend. V; IOWA CONST.
art. I, § 18.

136. 584 N.W.2d 309 (Iowa 1998).
137. 684 N.W.2d 168 (Iowa 2004).
138. 914 N.W.2d 223 (Iowa 2018).
139. Bormann, 584 N.W.2d 309; Gacke, 684 N.W.2d 168; Honomichl, 914 N.W.2d

223.
140. Bormann, 584 N.W.2d at 315.
141. Id. at 321-22.
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tutional taking occurred.142  However, the Iowa Supreme Court only
found that the right to farm statute was unconstitutional as to the
Takings Clause for loss of value in the neighboring property.143  The
Iowa Supreme Court took their analysis a step further in Gacke and
found that the Iowa right to farm statute was unconstitutional under
the Inalienable Rights Clause of the Iowa Constitution, which pro-
vides rights to Iowa citizens for the enjoyment of their property.144

The court created a two-part test (“the Gacke test”), which determines
whether the right to farm statute is constitutional as applied to a spe-
cific plaintiff.145  The application of the Gacke test found the Iowa
right to farm statute unconstitutional as applied to the plaintiffs in
Gacke.146

The court in its most recent case regarding right to farm, sought
to address the issue of how to apply the Gacke test.147  In Honomichl,
the district court failed to apply the Gacke test, but found the right to
farm statute unconstitutional.148  While the court did not address the
plaintiffs’ facts in their analysis, they did make clear that district
courts must follow the Gacke test before making a ruling on whether
the right to farm statute is unconstitutional.149

In determining why the Iowa right to farm statute was unconsti-
tutional, the Iowa Supreme Court dissected the statute, to determine
whether or not the wording of the statute created an easement on
neighboring property.150  The Iowa statute is unlike many other right
to farm statutes; the Iowa statute allows for protection of farming op-
erations from nuisance suits, no matter the day the operation started,
nor if such operations had expanded.151  For neighboring property
owners in Iowa, this means they are unable to file nuisance actions
against the farming operations.152  Unlike other states, neighboring
property owners in Iowa have no opportunity or timeframe to bring a
nuisance claim against the farmers.153

142. See generally id.; Gacke, 684 N.W.2d 168; Honomichl, 914 N.W.2d 223.
143. Bormann, 584 N.W.2d 309; Gacke, 684 N.W.2d 168; Honomichl, 914 N.W.2d

223.
144. Gacke, 684 N.W.2d at 179; IOWA CONST. art. I, § 1.
145. Gacke, 684 N.W.2d at 177-78.
146. Id.
147. Honomichl, 914 N.W.2d at 234.
148. Id.
149. Id.
150. Bormann, 584 N.W.2d 309; Gacke, 684 N.W.2d 168; Honomichl, 914 N.W.2d

223.
151. IOWA CODE § 352.11 (2020) (noting that “a farm or farm operation located in an

agricultural area shall not be found to be a nuisance regardless of the established date
of operation or expansion of the agricultural activities of the farm or farm operations”).

152. Id.
153. Id.
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B. INDIANA, MINNESOTA, TEXAS, AND MISSOURI’S RIGHT TO FARM

STATUTES: ALLOWS FOR (SOME) NUISANCE

The Iowa right to farm statute, essentially does not allow plain-
tiffs to bring a nuisance action against a farming operation.154  How-
ever, this is uncommon as to most other right to farm statutes.155

Most right to farm statutes across the United States allow for plain-
tiffs to bring a nuisance suit against newly created farming operations
or farming operations that have expanded.156  While the statutes do
not allow for plaintiffs to bring suits if they have come to the nuisance,
it does allow plaintiffs who live near farming operations to be able to
bring a nuisance claim against that operation.157  These statutes do
not give unlimited protection for neighboring property owners, but
aim to provide some relief for property owners who are unable to fully
enjoy their property because of a neighboring farming operation.158

Most right to farm statutes provide that farming operations after
a period of one or two years are protected from nuisance suits.159

154. IOWA CODE § 352.11 (2020) (stating that farming operations will not constitute
a nuisance regardless of when the operation began).

155. See generally IND. CODE ANN. § 32-30-6-9(d) (West 2020) (providing a one year
timeframe for landowners to sue a neighboring farm operation); MINN. STAT. ANN.
§ 561.19(2)(a) (West 2020) (allowing landowners to sue a neighboring farming operation
within two years); TEX. AGRIC. CODE ANN. § 251.004(a) (West 2019) (providing one year
for landowners to sue a neighboring farm); (MO. ANN. STAT. § 537.295 (West 2020) (not-
ing that a neighbor may sue a neighboring farm operation within one year of the farm
beginning operations or expanding).

156. Compare IND. CODE Ann. § 32-30-6-9(d) (stating an agricultural operation
“does not become a nuisance . . . [if it has] been in operation continuously on the locality
for more than one (1) year” so long as certain conditions have been met) (emphasis ad-
ded), with MINN. STAT. ANN. § 561.19(2)(a) (providing “[a]n agricultural operation is not
and shall not become a private or public nuisance after two years from its established
date of operation”) (emphasis added), and TEX. AGRIC. CODE ANN. § 251.004(a) (provid-
ing “[n]o nuisance action may be brought against an agricultural operation that has
lawfully been in operation for one year or more prior to the date on which the action is
brought”) (emphasis added), and MO. ANN. STAT. § 537.295 (stating “[n]o agricultural
operation . . . shall be deemed to be a nuisance . . . after the facility has been in opera-
tion for more than one year, when the facility was not a nuisance at the time the opera-
tion began”) (emphasis added).

157. See generally IND. CODE ANN. § 32-30-6-9(d) (providing a one-year timeframe
for landowners to sue a neighboring farm operation); MINN. STAT. ANN. § 561.19(2)(a)
(allowing landowners to sue a neighboring farming operation within two years); TEX.
AGRIC. CODE ANN. § 251.004(a) (providing one year for landowners to sue a neighboring
farm); MO. ANN. STAT. § 537.295 (noting that a neighbor may sue a neighboring farm
operation within one year of the farm beginning operations or expanding operations).

158. See generally IND. CODE ANN. § 32-30-6-9(d) (providing a one-year timeframe);
MINN. STAT. ANN. § 561.19(2)(a) (allowing a two-year timeframe); TEX. AGRIC. CODE

ANN. § 251.004(a) (providing a one-year timeframe); MO. ANN. STAT. § 537.295 (noting
that a neighbor can bring suit if the farming operation has not been operating for more
than one year).

159. Compare IND. CODE ANN. § 32-30-6-9(d) (noting a one-year statute of limita-
tions for nuisance actions), with MINN. STAT. ANN. § 561.19(2)(a) (noting a two-year
period of time to bring a nuisance suit), and TEX. AGRIC. CODE ANN. § 251.004(a) (pro-
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Plaintiffs are free to bring nuisance suits during this time if the farm-
ing operation had just started operating, or if the operation had ex-
panded in some capacity.160  While the statutes do allow relief for
plaintiffs, plaintiffs must be aware of the strict timelines that these
statutes impose.161  The Iowa right to farm statute did not provide
these same remedies as most other statutes, and instead provided no
cure for property owners who live near farming operations.162

C. WHY STATES HAVE NOT FOUND RIGHT TO FARM STATUTES AS

UNCONSTITUTIONAL (AND WHY OTHER STATES SHOULD FOLLOW)

While Iowa courts have found Iowa’s right to farm statute uncon-
stitutional, the Iowa Supreme Court’s holdings should not be applied
to other states’ analysis regarding the states’ respective right to farm
statutes.163  Because of the broad application and protections for
farming operations that the Iowa right to farm statute provides, the
Iowa Supreme Court’s analysis for finding that the Iowa right to farm
statute is unconstitutional should not be used when determining the
constitutionality of other right to farm statutes.164  Most states’ right
to farm statutes allow for plaintiffs to bring nuisance actions during a
certain timeframe; whereas in Iowa, plaintiffs have a total bar from
bringing any claim of nuisance against a farming operation.165

viding a one-year statute of limitations for nuisance suits), and MO. ANN. STAT.
§ 537.295 (noting a one-year period of time for a plaintiff to bring a nuisance action).

160. See generally IND. CODE ANN. § 32-30-6-9(d) (providing a one-year timeframe);
MINN. STAT. ANN. § 561.19(2)(a) (allowing a two-year timeframe); TEX. AGRIC. CODE

ANN. § 251.004(a) (providing a one-year timeframe); MO. ANN. STAT. § 537.295 (noting
that a neighbor can bring suit if the farming operation has not been operating for more
than one year).

161. IND. CODE ANN. § 32-30-6-9(d); MINN. STAT. ANN. § 561.19(2)(a); TEX. AGRIC.
CODE ANN. § 251.004(a); MO. ANN. STAT. § 537.295.

162. See generally IOWA CODE § 352.11 (noting that a “farm operation located in an
agricultural area shall not be found to be a nuisance regardless of the established date of
operation or expansion of the agricultural activities”) (emphasis added).

163. See generally Bormann v. Bd. of Supervisors ex rel. Kossuth Cty., 584 N.W.2d
309 (Iowa 1998) (holding the Iowa right to farm statute unconstitutional); Gacke v. Pork
Xtra, L.L.C., 684 N.W.2d 168 (Iowa 2004) (finding the Iowa right to farm statute uncon-
stitutional); Honomichl v. Valley View Swine, L.L.C., 914 N.W.2d 223 (Iowa 2018) (find-
ing the revised right to farm statute still unconstitutional).

164. See generally Overgaard v. Rock Cty. Bd. of Comm’rs, No. CIVA.02-601(DWF/
AJB), 2003 WL 21744235 (D. Minn. July 25, 2003) (distinguishing Bormann and finding
the Minnesota right to farm statute is not the same as the Iowa right to farm statute);
Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App. 2009) (distinguishing Bormann and
holding that the Indiana right to farm statute does not constitute an unconstitutional
taking).

165. Compare IOWA CODE § 352.11 (providing that a farming operation will not con-
stitute a nuisance, no matter the timeframe), with IND. CODE ANN. § 32-30-6-9(d) (not-
ing a one-year statute of limitations for nuisance actions), and MINN. STAT. ANN.
§ 561.19(2)(a) (noting a two-year period of time to bring a nuisance suit), and TEX.
AGRIC. CODE ANN. § 251.004(a) (providing a one-year statute of limitations for nuisance
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In other states, plaintiffs often argue that their situation is simi-
lar to that in Bormann v. Board of Supervisors ex rel. Kossuth
County,166 when they want to determine the constitutionality of such
state’s right to farm statute.167  In Overgaard v. Rock County Board of
Commissioners,168 the court distinguished the holding of Bormann,
and found that because the Minnesota right to farm statute created a
window before farmers were granted immunity from nuisance suits,
that the statute did not create an easement.169  In Lindsey v. De-
Groot,170 the plaintiffs argued that the Indiana right to farm statute
created an easement as well.171  The Indiana Court of Appeals also
distinguished the plaintiffs’ case from that in Bormann and held that
the Indiana right to farm statute did not create an easement on the
plaintiffs’ property.172  In Himsel v. Himsel,173 the Indiana Court of
Appeals again addressed the constitutionality of the Indiana right to
farm statute, and again declined to hold that the right to farm statute
created an easement on the plaintiffs’ property.174

While some courts have specifically addressed Bormann in an
analysis of state right to farm statute cases, most other state courts
have also found the state’s respective right to farm statute does not
create an unconstitutional taking.175

In Hale v. State,176 the Court of Appeals of Oregon addressed the
state’s right to farm statute and held that the statute was constitu-
tional.177  However, when looking at Oregon’s right to farm statute,
its application is similar to that seen in Iowa where the statute does
not give any timeframe for bringing a nuisance action.178  The Oregon
statute creates an immediate protection to farmers from nuisance
suits, and can have the possibility of becoming unconstitutional if an

suits), and MO. ANN. STAT. § 537.295 (noting a one-year period of time for a plaintiff to
bring a nuisance action).

166. 584 N.W.2d 309 (Iowa 1998).
167. Overgaard v. Rock Cty. Bd. of Comm’rs, No. CIVA.02-601(DWF/AJB), 2003 WL

21744235 (D. Minn. July 25, 2003); Barrera v. Hondo Creek Cattle Co., 132 S.W.3d 544
(Tex. Ct. App. 2004); Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App. 2009); Hale v.
State, 314 P.3d 345 (Or. Ct. App. 2013); Labrayere v. Bohr Farms, L.L.C., 458 S.W.3d
319 (Mo. 2015); Himsel v. Himsel, 122 N.E.3d 935 (Ind. Ct. App. 2019).

168. No. CIVA.02-601(DWF/AJB), 2003 WL 21744235 (D. Minn. July 25, 2003).
169. Overgaard, 2003 WL 21744235, at *7.
170. 898 N.E.2d 1251 (Ind. Ct. App. 2009).
171. Lindsey, 898 N.E.2d at 1258.
172. Id.
173. 122 N.E.3d 935 (Ind. Ct. App. 2019).
174. Himsel, 122 N.E.3d at 950.
175. Overgaard, 2003 WL 21744235; Lindsey, 898 N.E.2d 1251.
176. 314 P.3d 345 (Or. Ct. App. 2013).
177. Hale, 314 P.3d at 349.
178. Id.
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Oregon court would follow the holding in Bormann.179  While most
statutes provide a timeframe of one-to-two years for a plaintiff to
bring a nuisance action, the states whose right to farm statutes do not
provide any timeframe could be at risk for the statute being declared
unconstitutional.180

IV. CONCLUSION

The Iowa Supreme Court has found that Iowa’s right to farm stat-
ute is unconstitutional; this does not mean that other states should be
worried that the state’s respective right to farm statutes are unconsti-
tutional.  The broad application of the Iowa right to farm statute,
which allows for farmers and farming operations to have immediate
immunity from nuisance suits is not found in most states’ right to
farm statutes.  State courts addressing right to farm statutes in the
court’s respective state, have found that such right to farm statutes do
not create an easement, because plaintiffs are able to bring a nuisance
claim against a farming operation within a certain timeframe.

The Iowa Supreme Court was correct in holding that the Iowa
right to farm statute is unconstitutional.  The fact that plaintiffs are
not afforded relief for nuisance actions, effectively creates an ease-
ment on their property because it limits the use and enjoyment of
their property.  The plaintiffs are never able to successfully bring a
suit for nuisance actions; whereas in other states, plaintiffs are given
some time to bring a nuisance action when the farming operation has
just been created or an existing farming operation has changed
conditions.

By analyzing the Iowa Supreme Court’s holdings and the holdings
of other state courts, this Note concludes that the analysis of the Iowa
Supreme Court should not be applicable in an analysis of other states’
right to farm statutes, because of the complete bar to neighboring
landowners in the Iowa statute.  When addressing a right to farm
statute, the analysis provided by the Iowa Supreme Court is adequate
when a right to farm statute provides a complete bar to suit.  How-

179. Id.
180. Compare IOWA CODE § 352.11 (2020) (providing that a farming operation will

not constitute a nuisance, no matter the timeframe), with OR. REV. STAT. ANN. § 30.936
(West 2020) (providing that “[n]o farming . . . practice on lands zoned for farm . . . use
shall give rise to any private right of action or claim for relief based on nuisance or
trespass”), and IND. CODE ANN. § 32-30-6-9(d) (West 2020) (noting a one-year statute of
limitations for nuisance actions), and MINN. STAT. ANN. § 561.19(2)(a) (West 2020) (not-
ing a two-year period of time to bring a nuisance suit), and TEX. AGRIC. CODE ANN.
§ 251.004(a) (West 2019) (providing a one-year statute of limitations for nuisance suits),
and MO. ANN. STAT. § 537.295 (West 2020) (noting a one-year period of time for a plain-
tiff to bring a nuisance action).
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ever, a right to farm statute should not be held unconstitutional when
there is a specified timeframe for a plaintiff to bring suit against a
neighboring landowner.

-Beau R. Morgan ’21


