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JURISDICTIONAL STATEMENT 

On August 18, 2018, a trial on claims by VKGS LLC (“VKGS”) and counterclaims by 

Planet Bingo Inc. and Melange Computer Services, Inc. (collectively, “Planet Bingo”) began. On 

September 4, 2018, in the middle of trial, the district court allowed Planet Bingo to discontinue 

presenting evidence of its claims and to reassert those claims in a later trial. The jury returned a 

verdict on VKGS’s claims on September 7, 2018. On June 27, 2019, after a separate trial, a differ-

ent jury issued a verdict on Planet Bingo’s claims. Final judgment on both verdicts was entered on 

June 28, 2019. Post-trial motions were filed by VKGS and Planet Bingo on July 8, 2019, and the 

Order on those motions was entered on January 14, 2020. On February 13, 2020, a notice of appeal 

was filed by VKGS and required fees were paid. This Court has jurisdiction pursuant to Neb. Rev. 

Stat. § 24.204 and Neb. R. App. P. § 2-102(C).   

STATEMENT OF THE CASE 

1. Nature of the Case:  Planet Bingo filed a lawsuit in Michigan federal court alleging 

that VKGS breached contracts and committed various torts by using confidential and trade secret 

information from their bingo hall management software. After that case was dismissed for lack of 

diversity jurisdiction, VKGS filed a declaratory judgment action in the court below seeking a dec-

laration regarding Planet Bingo’s allegations of confidentiality. Planet Bingo filed counterclaims, 

including breach of contract and misappropriation of trade secrets. Planet Bingo also filed suit in 

Michigan circuit court asserting similar claims based on the same factual allegations. VKGS later 

added breach-of-contract and tortious-interference claims in the court below. VKGS contended 

that Planet Bingo used VKGS’s confidential customer and pricing information to actively target 

VKGS for replacement at locations where Melange acted as a distributor for VKGS and filed 

baseless lawsuits for the purpose of interfering with VKGS’s customer relationships.    
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2. Issues Decided:  The district court considered whether Planet Bingo could, mid-

trial, bifurcate the trial and take a continuance due to Planet Bingo’s “surprise” of its own intellec-

tual property documents being publically available. The court also considered whether public in-

formation may be deemed confidential via contract. It further considered whether breach of con-

tract claims can proceed for legally defunct agreements and whether those claims should be com-

bined with claims regarding other agreements. The court also considered whether a jury instruction 

on the duty of good faith and fair dealing should be given. Finally, the court considered whether 

certain information should be admitted based on surprise, relevance, and res judicata.     

3. How the Issues Were Decided:  The court determined that it would bifurcate the 

case mid-trial and allow Planet Bingo additional time to investigate its claims, reopen discovery, 

and reassert the claims in a separate trial. It also determined that it was permissible for Planet 

Bingo to assert a theory that public information may be made confidential as to a competitor 

through contract. The court further determined that Planet Bingo could proceed with claims of 

breach of legally defunct contracts, and that those claims should be combined with claims of breach 

of a separate contract. The court also determined that no jury instruction would be given on the 

duty of good faith and fair dealing. Finally, the court determined that proffered evidence would be 

excluded on grounds of surprise, relevance, and res judicata.  

4. Scope of Review:  The district court’s decision to permit Planet Bingo a continu-

ance due to “surprise” is reviewed for an abuse of discretion. The district court’s decision to permit 

Planet Bingo to assert, and the jury to accept, the argument that public information may be made 

contractually confidential is reviewed de novo as it is based on an error of law. In determining 

whether a requested instruction should have been given, the Court looks to whether (1) the ten-

dered instruction is a correct statement of the law, (2) the tendered instruction was warranted by 
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the evidence, and (3) the appellant was prejudiced by the court’s failure to give the requested 

instruction. Determinations regarding the admission of evidence are reviewed for an abuse of dis-

cretion.      

STATEMENT OF ERRORS 

1. The district court erred when it did not grant judgment to VKGS when Planet Bingo deter-

mined that it could not continue to ethically prosecute its claims due to impeachment evi-

dence of its own intellectual property filings, and instead allowed Planet Bingo to bifurcate 

and continue trial on its claims before a separate jury almost a year later.  

2. The district court erred when it permitted Planet Bingo to offer, and the jury to accept, legal 

theories that are contrary to public policy and state and federal laws, and when the court 

refused to instruct the jury on such legal principles or to permit special jury questions.  

3. The district court erred in submitting breach of contract claims to the jury on agreements 

that were not in effect at the time of the alleged breach and in combining separate breach 

claims for legally separate contracts.  

4. The district court erred when it refused to admit evidence relevant to VKGS’s defense of 

the claims against it, including evidence of Planet Bingo’s actions in the marketplace.  

5. The district court erred when it refused to give a requested instruction on the duty of good 

faith and fair dealing.  

6. The district court erred when it refused to permit evidence relevant to VKGS’s affirmative 

claims.  

POSITIONS OF LAW 

1. A trial court’s discretion to grant a continuance has limits. State v. Schreiner, 276 Neb. 393 

(2008) 
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2. Surprise necessitating a continuance cannot be due to negligence in preparing the party’s 

case for trial. Violet v. Rose, 39 Neb. 660 (1894) 

3. Evidence available to a party is not a surprise even if the party’s attorney is not aware of 

the evidence. Plambeck v. Union Pac. R. Co., 232 Neb. 590 (1989) 

4. Parties should anticipate that the opposing party will offer evidence to support its positions 

and should be prepared to rebut the evidence. Secord v. Powers, 61 Neb. 615 (1901) 

5. United States patent applications are available to the public. 35 U.S.C. § 122(b)(1)(A) 

(2013)  

6. Copyright registrations are available to the public. 37 C.F.R. § 201.2(b)(1) (2020) 

7. Copyright deposits are available to the public. 37 C.F.R. § 201.2(c)(1) (2020) 

8. The foundation of the United States patent system is public disclosure in exchange for 

patent rights. Scott Paper Co. v. Marcalus Mfg. Co., 326 U.S. 249 (1945) 

9. Information ascertainable by any proper means is excluded from being a trade secret under 

Nebraska’s Trade Secret Act. First Express Servs. Grp., Inc. v. Easter, 286 Neb. 912 (2013) 

10. Nebraska does not permit compilation trade secrets. First Express Servs. Grp., Inc. v. 

Easter, 286 Neb. 912 (2013) 

11. Restrictive covenants must be no broader than necessary to protect a legitimate interest. 

Diamond Match Div. of Diamond Int’l Corp. v. Bernstein, 196 Neb. 452 (1976)  

12. State law cannot prohibit copying material that patent and copyright law permits to be 

copied. Lear, Inc. v. Adkins, 395 U.S. 653 (1969) 

13. Parties cannot use contractual agreements to enlarge restrictive rights surrounding patents 

farther than what the patent law proscribes. United States v. Masonite Corp., 316 U.S. 265 

(1942) 
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14. Issue preclusion requires a final judgment. Jorden v. LSF8 Master Participation Tr., 300 

Neb. 523 (2018) 

15. Evidence with a dual purpose may be admitted. Neb. Rev. Stat. § 27-105 (1975) 

16. Litigants are entitled to have the jury instructed as to their theory of the case as shown by 

the pleadings and evidence. Pfizer Genetics, Inc. v. Williams Management Co., 204 Neb. 

151 (1979) 

17. The duty of good faith and fair dealing is applicable in contracts under Michigan law where 

there is discretion in a contract. Hammond v. United of Oakland, Inc., 193 Mich. App. 146 

(Mich. App. 1992) 

18. A breach of contract may be found where a party to the contract uses its discretion to un-

dermine the purpose of the contract. Ferrell v. Vic Tanny Int’l, Inc., 137 Mich. App. 238 

(1984) 

19. Jury instructions that confuse or mislead the jury are erroneous. Tapp v. Blackmore  Ranch, 

Inc., 254 Neb. 40 (1998).  

STATEMENT OF FACTS 

I. THE PARTIES AND THEIR PRODUCTS. 

This case is about various hardware and software products related to electronic bingo, the 

confidentiality or public nature of information, and contracts between competitors. The products 

at issue include handsets—similar to a tablet—which are used to play electronic bingo. It also 

includes software, called bingo hall management software, that is used to help bingo halls manage 

and account for their operations, as well as to facilitate the playing of electronic bingo games on 

bingo handsets or tablets. In the electronic bingo business, it is handset placement at bingo halls 

and casinos that drives revenue. (V6:1237:10–19).  

A. Before Planet Bingo, VKGS and Melange had a cooperative relationship. 
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As this Court previously recognized, VKGS’s predecessor companies (collectively “Bingo 

King”) have deep roots in the bingo industry, predating the industry’s expansion into electronic 

bingo. (V6:1053:17–1057:11). Bingo King manufactured handsets since at least the mid-1990s. 

(V6:1084:1–3). Bingo King also had versions of bingo hall management software going back to 

the early 1990s. (V6:1067:14–19). This software performed a variety of functions including a 

point-of-sale system, inventory tracking, cash flow management, and financial reporting required 

by regulation. (V6:1201:13–17; 1214:8–22; 1219:7–23); (E705,33:1206, V43). 

Around the same time, Melange started developing its bingo hall management software 

called EPIC. (V19:4266:12–16). The President of Melange, William “Bill” Wei, was the person 

responsible for protecting the intellectual property of the company. (V18 4118:1–2; 4177:25–

4178:3). In 1996, Melange, under Mr. Wei’s direction, obtained a copyright registration on its 

EPIC software. (V18:4104:12–4108:24); (E4037,1–3:4104, V55). Melange represented to the 

Copyright Office that EPIC was first “published”—meaning that it was “distributed to the public” 

with “no explicit or implicit restrictions with respect to disclosure of [the] contents” (H.R. Rep. 

No. 94-1476, at 138(1979), preprinted in 1976 U.S.C.C.A.N. at 5754)— on May 1, 1995. (E4037, 

2:4104, V55); (V18:4107:4–10). As a part of obtaining the registration, Melange necessarily de-

posited at least some portion of the source code for EPIC with the Copyright Office. Copyright 

Circular 61, at 2–4 (available at https://www.copyright.gov/circs/circ61.pdf). Under Mr. Wei’s 

direction, Melange also obtained a copyright on the EPIC user manual, which also required that it 

be deposited in the Copyright Office. (E4037, 2:4104, V55); (V18:4106:8–11). 

Shortly after Melange first published EPIC with the Copyright Office, Bingo King began 

working with Melange under a series of agreements. (E1500,1–5:1347, V52); (E1502,1:3645, 

V52); (E1503,1:3931, V22). Under these agreements, Bingo King was permitted to market and 
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install the EPIC software in conjunction with Bingo King’s proprietary handsets, and Melange 

would distribute Bingo King handsets in exchange for a portion of the revenue generated by the 

handsets. Id.; (V11:2463:11–22). As a part of the agreements, Melange provided Bingo King with 

a working version of EPIC so that Bingo King could perform EPIC installations and provide cus-

tomer support to EPIC customers. (V6:1245:17–1248:14); (V19:4305:4–4306:22). Melange never 

provided Bingo King with EPIC source code. (V13:4212:15–12). None of the EPIC-related agree-

ments between Bingo King and Melange contained a confidentiality clause. See generally 

(E1500,1–5:1347, V52); (E1502,1:3645, V52); (E1503,1:3931, V22).  

Throughout the late 1990s and early 2000s, both in conjunction with Bingo King and on 

its own, Melange placed EPIC at customer accounts with no legal requirements that the customer 

keep any aspect about EPIC confidential. (E1243, 1–7:2469, V44); (E1288, 1–10:2462, V50). 

Where customer contracts existed, they generally had no confidentiality provisions protecting any 

aspect of EPIC as confidential. (E1243, 1–7:2469, V44); (E1288, 1–10:2462, V50). In many in-

stances, there was no contract at all because the software was placed in a charity bingo hall, as 

opposed to a large casino. (V11:2295:21–2296:13). Melange also allowed EPIC to be placed at 

bingo halls in Texas where there is no confidentiality protection, even to this day. (V8:1680:10–

19;1680:25–1682:11).  

In order to market EPIC and educate its customers, Melange held annual seminars called 

“EPIC University” where attendees could view detailed information about EPIC, with no confi-

dentiality or non-disclosure requirements. (V12:2589:1–4; 2593:16–2595:11); (V18:4126:23–

4128:10), (E1349,1:2589–90, V50); (E1350,1–109:2592). Melange also placed screen shots of 

EPIC on its website to help market its functions and features. (V12:2587:4–2595:16; 2594:24–

2595:15).  
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In the early 2000s, Melange developed software to allow bingo players to choose their own 

bingo numbers, called VIPick’em. See generally (V18, 3948:14–3949:22). The VIPick’em soft-

ware was “integrated” with EPIC and they share “the same source code.”  (V12:2584:2–7); Planet 

Bingo, LLC v. VKGS, LLC, No. 13-1663 (Fed. Cir.), Appellant Brief (Dkt. 24) at 18. In 2002, 

Melange filed for a patent on VIPick’em in both the United States and Canada. 

(E1421,1:4089,4092, VBox); (E1398,1–19:2606; V50); (V18:4094:17–20). Melange provided the 

source code for VIPick’em as a part of both of those patent filings. Id.; (V26, 6453:4–6454:7); 

(V19:4319:9–4320:18). The source code showed functions of the integrated EPIC and VIPick’em 

systems. (V26:6450:23–6454:22); (V19:4320:1–2). The patent applications also had a detailed de-

scription of the manner in which VIPick’em worked, as required in order to obtain a patent. 

(E1421, 1–11:4089,4092, VBox); (E1398,13–19:2606; V50); (V26, 6446:19–6447:18). 

In May 2003, Bill Wei, approached Bingo King about potentially purchasing Melange. 

(V11:2489:6–10). Mr. Wei wanted $10 million for the company. (V18:4171:10–13). Bingo King 

initially agreed, subject to proper due diligence. (V11:2489:6–13); (E1336,1–2:2494, V50). In or-

der to properly conduct due diligence and share financial information, Bingo King and Melange 

entered into a non-disclosure agreement (the “2004 NDA”). (E768,1–3:2431, V44).  

As the parties negotiated a potential merger, they continued to work together. In October 

2003, Melange and Bingo King entered an agreement to mutually market each other’s fixed-base 

terminal—i.e., not hand-held—computer systems (the “2003 Marketing Agreement”). 

(E605,1:1997–1998, V43). The 2003 Marketing Agreement had no confidentiality provisions. Id. 

In June 2004, Melange and Bingo King entered into an agreement that allowed Bingo King 

to market and install EPIC for use with their handsets at larger customer venues where Melange 

was not the distributor, and for Melange to act as a distributor for Bingo King’s handsets (the 
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“2004 Licensing Agreement”). (E606,1:2486, V43). The 2004 Licensing Agreement also did not 

have a provision regarding the protection of allegedly confidential information (E606, 1–22;2486, 

V43). 

On January 28, 2005, VKGS was operationally formed through an Asset Purchase Agree-

ment, which assigned the 2003 Marketing Agreement and 2004 Licensing Agreement to VKGS. 

(E2364,26:2355–56, V53). As due diligence on a potential merger continued, VKGS determined 

that Melange’s finances only supported a valuation of about $6 million dollars. (V25:6033:5–9). 

VKGS would later learn that Melange’s own valuation consultant came to a similar conclusion. 

(E619, 4:4969, V43) (valuation between $5.2 and $7.1 million). Unhappy that VKGS would not 

agree to pay $10 million for a company worth $6 million, Melange broke off merger discussions 

on July 13, 2005. (E2335, 2:3978–80, V53) (V11:2501:2–12). Bill Wei then approached another 

company called GameTech; it also refused to pay $10 million for Melange. (V12:2528:4–14). 

A few months later, Melange and VKGS entered into an agreement that acknowledged and 

“solidif[ied]” the parties’ relationship “for both existing sites and for new sites” (the “2005 Agree-

ment”). (E2333, 2:1524–27 V53). The 2005 Agreement was negotiated between Bill Wei for Me-

lange and Rusty Morin, the CFO of VKGS. (V18:4210:3–16); (V25:6042:4–23; 6045:30–

6048:19). The 2005 Agreement replaced the 2003 Marketing Agreement and the 2004 Licensing 

Agreement. (E2333, 2:1524–27, V53). It also specified that Melange would be VKGS’s “distrib-

utor” in specific locations. (E2333, 1–2, 3, 17:1524–27, V53). At trial, Mr. Wei testified that if 

Melange actively targeted VKGS handsets for replacement, that would have “ruin[ed] the whole 

point of the agreement.” (V12:2519:12–21). The 2005 Agreement also—for the first time—intro-

duced a confidentiality clause into the relationship. (E2333, 5–6:1524–27, V53). Mr. Wei consid-

ered the confidentiality provision—which had been suggested by Mr. Morin—“boilerplate” and 
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did not know what any confidential information actually was. (V12:2513:16–2515:1; V18:4178:2–

23). Neither Mr. Wei nor Mr. Morin intended for the provision to make public information retro-

actively confidential as to VKGS. (V18:4081:12–4082:10); (V25:6048:7–9).  

B. Melange is acquired by Planet Bingo for $10.6 million.  

After VKGS and GameTech would not pay $10 million for Melange, Bill Wei approached 

VKGS’s largest competitor, Planet Bingo. (V7:1492:2–21). Planet Bingo was a relative new-

comer to the electronic bingo market, and its CEO, Rick White, was frustrated at his inability to 

get new customers. (V7:1480:2–3); (E121, 45-48:370 V2). Mr. White quickly agreed to purchase 

Melange. (V7:1492:2–24); (V7:1493:9–1494:4). In order to justify a $10 million or more purchase 

price, Mr. Wei sent Rick White a letter from Melange’s financial advisor (the “Henderson Letter”). 

(E619, 1:1496, V43). The Henderson Letter explained that there were eleven accounts “at which 

Melange is the distributor” where the customer could “be converted with very little work and very 

quickly.”  (E619, 1–2,11:1496, V43); (V12:2529:16–2530:7). It also contained a chart showing 

financial information for the eleven accounts, along with information from VKGS’s confidential 

financial statements provided to Melange under the 2004 NDA. (E619, 11:1496, V43); 

(V12:2531:25–2532:23). Planet Bingo also had financial advisors analyze the deal. One of its ad-

visors justified the $10 million or more price by explaining that “Planet Bingo expects to convert 

approximately 5,000 electronic bingo units to Planet Bingo devices over the course of the first 18 

months after the merger, creating a dramatic increase in Company revenue and client base” and 

that Melange’s distribution relationships “will be leveraged to install [the] Planet handsets.”   

(E637, 14–16,35:1687–1688, V43). The deal was finalized on July 16, 2006 for a total purchase 

price of $10.65 million. (E1122,11:1532, V44). As a part of the deal, all contracts and intellectual 

property were transferred from Melange to Planet Bingo. (E1122, 9:1532, V44); (V12:2551–

2552:7). Shortly after the acquisition, Planet Bingo quickly converted VKGS handset customers 
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to Planet Bingo customers, resulting in millions of dollars of lost revenue for VKGS. (V7:1511:20–

1514:13; 1516:11–18). 

C. VKGS develops OMNI. 

When merger discussions with Melange ended, VKGS began ramping up its development 

of an enhanced bingo hall management system. (V6:1228:25–1230:20); (E634,1–4:1229, V43). 

That product, known today as OMNI, evolved from VKGS’s older systems, a functional review 

of EPIC and other bingo hall management systems on the market, and on-site discussions with 

customers about their current systems and needs. (V6:1201:18–1203:13; 1297:12–1298:10; 

1302:2–9); (V24:5706:12–5707:14).  

EPIC was a Windows-based system, coded in an outdated language called Fox Pro. 

(V23:5598:21–5599:12); (V9:1810:25–1812:12) (V19:4424:20–4424:20–4425:2). It also had a 

rudimentary Fox-Pro-based database architecture. (V19:4285:2–4286:8). OMNI, as well as 

VKGS’s previous bingo hall management system PowerSales, were also Windows-based but were 

coded in the modern languages C and C++. (V23:5598:21–5599:12); (V9:1810:25–1812:12). 

OMNI’s database architecture was dissimilar from EPIC’s as it used a SQL Server. (V23:5571:15–

5572:6). OMNI’s graphical user interface—i.e., what the user sees when they are using the soft-

ware—was also distinct from EPIC. (V24:5898:4–7). OMNI developers did not have access to, 

much less use, any source code or other materials related to EPIC’s development. (V23:5610:17–

5611:1). To the extent VKGS employees referenced EPIC or other bingo management hall sys-

tems, it was simply to review its functionality. (V6:1302:2–9; 1314:3–1316:15). Overall, VKGS 

spent many years and over $6 million developing OMNI.  

II. THE VARIOUS LITIGATIONS BETWEEN THE PARTIES. 

Planet Bingo first sued VKGS in the U.S. District Court for the Western District of Mich-

igan on May 5, 2011. See Planet Bingo v. VKGS LLC, No. 11-cv-00464 (W.D. Mich.) (Dkt. 1). In 
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that case, Planet Bingo and Melange asserted that VKGS breached the 2005 Agreement and later 

agreements between the parties by using its confidential information from EPIC to build OMNI. 

See id. No one at Planet Bingo spoke to Mr. Wei—the person who negotiated the 2005 Agree-

ment—about the litigation before filing suit. (V18:4143:6–8; 4178:7–14). A few months after 

VKGS was served, the District Court dismissed the case for lack of diversity jurisdiction. See 

Planet Bingo v. VKGS LLC, No. 11-cv-00464 (W.D. Mich.) (Dkt. 37).  

On December 13, 2011, after Planet Bingo’s federal case was dismissed, VKGS filed an 

action in Nebraska district court seeking a declaration of what, if any, confidential information it 

had been provided and a finding that it did not breach any agreements. (T3). On December 20, 

2011, Planet Bingo essentially re-filed their federal court complaint in Michigan circuit court, as-

serting claims of breach of contract, common law unfair competition, and unjust enrichment based 

on allegations that VKGS used Planet Bingo’s confidential information (the “Michigan Litiga-

tion”). (E111,2:21:370, V30); (E112, 1–126:370, V30).  

The Nebraska district court dismissed VKGS’s complaint for lack of personal jurisdiction, 

which this Court ultimately reversed. See VKGS, LLC v. Planet Bingo, LLC, 285 Neb. 599 (2013). 

While the Nebraska Litigation was on appeal, the Michigan Litigation continued.  

On March 7, 2012, Planet Bingo (but not Melange) sued VKGS for infringement of its 

patents on VIPick’em (the “Patent Litigation”). See Planet Bingo LLC v. VKGS LLC, No. 12-cv-

00219 (W.D. Mich.) (Dkt. 1). The Michigan federal court held that Planet Bingo’s patent was not 

patent eligible because it was an abstract idea and dismissed the infringement claims against 

VKGS. See Planet Bingo LLC v. VKGS LLC, No. 12-cv-00219 (W.D. Mich.) (Dkt. 74). Planet 

Bingo appealed the decision to the Federal Circuit, where, in defense of its patents, it asserted that 

“VIPick’em is integrated with yet another complex computer program, one for a comprehensive 
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Bingo hall management system, ‘EPIC,’” whose integrated “point-of-sale system and player data-

base with individual player accounts . . . are required for utilizing VIPick’em.”  Planet Bingo LLC 

v. VKGS LLC, No. 13-1663 (Fed. Cir.), Appellant Br. (Dkt. 24) at 18. Planet Bingo also acknowl-

edged that the patent application for VIPick’em included an “exemplary program provided to the 

Patent Office” that contained “over 150 pages of code” that was “important to the patentee’s ability 

to obtain these patents,” covering “an extensive, specially-programmed computer interface.”  Id. 

at 30, 37; see also id. at 48 (“Specifically, the claims make clear that the ‘machine’ recited therein, 

viz., the computer of the claimed system and used in the claimed method, is a particular machine, 

one that runs an intricate and complex specialized computer program referenced in the specifica-

tion, an example of which was provided during prosecution, to run the steps set forth in the 

claims.” (emphasis added)). On August 26, 2014, the Federal Circuit upheld the lower court’s 

decision because the VIPick’em patent claims “recite a generic computer implementation of [a] 

covered abstract idea.”  Planet Bingo, LLC v. VKGS LLC, 576 F. App’x 1005, 1009 (Fed. Cir. 

2014). 

Meanwhile, through discovery, VKGS had uncovered evidence related to the Planet Bingo 

purchase. In February 2014, VKGS filed an Amended Complaint in this case adding affirmative 

claims of breach of contract and tortious interference to its request for declaratory judgment. (T45–

49). VKGS asserted that Planet Bingo breached the 2005 Agreement, including the duty of good 

faith and fair dealing, by using confidential pricing and customer information to convert VKGS 

distributorship customers to Planet Bingo. Id. VKGS brought a tortious interference claim on the 

theory that Planet Bingo filed ill-investigated litigation with the improper purpose of attempting 

to interfere with VKGS’s customer relationships through misrepresentations and disparagements. 

(T47–49); (T1224–30).  
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In March 2018, six years after the litigation commenced and shortly before the deadline 

for expert reports, Planet Bingo disclosed its software expert, Monty Myers. Initially, Planet Bingo 

determined that it did not want to undertake a source code inspection as a part of this case. (T1923); 

(SuppT990). But after VKGS filed a motion for summary judgment, Planet Bingo demanded that 

a source code inspection take place. (T1923); (SuppT990). On the deadline for Planet Bingo’s 

expert report to be filed, a document was served that identified what issues would be analyzed but 

contained no substantive opinions. (E:160,1–22:431,450, V33). Over VKGS’s objection, Planet 

Bingo was allowed to conduct 9 days of source code inspection over the next several months, and 

Mr. Myers was permitted to “supplement” his initial deficient report. (E5103, 1:6767–70, V56). 

III. THE FIRST TRIAL (AUGUST 2018). 

Trial began August 20, 2018, with both parties set to present their claims to the jury. 

(V5:872:17–24). On the eighth full day of trial, August 29, 2018, Mr. Wei—the former president 

of Melange—testified that Planet Bingo would not put its source code for EPIC or VIPick’em—

the “keys to the kingdom” of software—on the internet. (V12:2584:2–22). Thereafter, the witness 

was presented with an impeachment exhibit: a Canadian patent application for VIPick’em, signed 

by Mr. Wei and his partners, that contained the source code for VIPick’em. (V12:2612:9–2617:6). 

The document was found (and can still be found) on the public website for the Canadian Intellec-

tual Property Office and Google Patents. See Canadian Intellectual Property Office, CA 2341103 

(available at https://www.ic.gc.ca/opic-cipo/cpd/eng/search/advanced.html, search “Melange” in 

“owner of record”); Google Patents, CA 2341103 (available for download at https://pa-

tents.google.com/patent/CA2341103A1/en). Planet Bingo’s counsel asserted that this document—

Planet Bingo’s own intellectual property filing obtained from a public source—was a “surprise.”  

(V12:2617:6–2665:13). In a discussion held in chambers, VKGS also informed Planet Bingo that 
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it was attempting to obtain the materials that were deposited with the copyright application for 

EPIC.  

The court afforded Planet Bingo several days to investigate the Canadian Patent and Cop-

yright issue. Additional counsel was hired by Planet Bingo because the counsel that had been 

litigating the case for over six years stated they “don’t do intellectual property.”  (V16:3539:10–

23); see also (V14:2986:12 19). Six days later, on September 4, 2018, newly-hired counsel had 

obtained a communication from the Copyright Office stating that the deposit for the EPIC copy-

right was no longer available. (SuppT1517–20). Neither PB/Melange’s head software engineer, 

Andrew Goeddeke, nor the retained software expert, Monty Myers, however, had compared the 

source code attached to the patent with the source code for EPIC and VIPick’em during that time. 

(V14:2985:3–6; V14:3035:11–18). Planet Bingo told the district court that it could not go forward 

until both Mr. Goeddeke and Mr. Myers could “literally go through line by line of the code from 

the Canadian [P]atent [Office],” and “finalization of the positon of the copyright” and a legal opin-

ion from intellectual property counsel could be obtained. (V14:3035:11–18). 

Planet Bingo asked to continue their claims. (V14:2995:12–3002:10). VKGS filed a mo-

tion asking for judgment against Planet Bingo. (T3184–94). The district court denied VKGS’s 

motion and bifurcated the trial, allowing Planet Bingo to re-assert its claims almost one year later 

in an entirely separate trial. (V14: 2976:12; 3031:22–25). The trial thus continued on VKGS’s 

claims only and the jury was instructed on the bifurcation.  

As the trial continued, in support of its affirmative claims, VKGS attempted to present 

evidence related to Planet Bingo’s public disclosure of the VIPick’em source code (V14:3041:19–

3115:12).  The district court denied admission of the evidence. Id. At the jury instruction confer-

ence, VKGS proffered an instruction on its breach of contract claim for the 2005 Agreement that 
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explained to the jury about the duty of good faith and fair dealing. (T3621). VKGS’s instruction 

was refused.  

The parties then proceeded to closing argument. Despite the fact that Planet Bingo had 

requested the bifurcation and continuance, during closing arguments, Planet Bingo’s counsel 

raised the issue of Planet Bingo’s claims that were no longer a part of the case. Counsel told that 

jury that he was “afraid” that they would hold his clients liable because he did not present his 

claims and that “if you had gotten to hear the second part of the case, I don’t know that I would be 

as afraid.”  (V16:3486:7–15; 3499:8–25). He also told the jury that he was “upset” that his case 

was not put before the jury and that the fact that his case was not being tried at that moment was 

“an important fact for you to consider because I don’t get to tell you everything.”  (V16:3442:14–

23). At the time that he made these statements, Planet Bingo’s counsel did not have an ethical 

opinion that Planet Bingo could proceed with its claims. (V16:3498:8–17). That ethical opinion, 

which VKGS was never allowed to see, was not obtained by Planet Bingo until over a month after 

the “surprise” evidence was raised at trial. (SuppT1123–1135).  

The jury ultimately found for VKGS on its claim for breach of later agreements with Planet 

Bingo, but found against VKGS on its claim for breach of the 2005 Agreement and tortious inter-

ference. (T3659–66). 

IV. PLANET BINGO ATTEMPTS TO GATHER MORE EVIDENCE FOR ITS 
CLAIMS. 

After obtaining a continuance of their claims, Planet Bingo used the next eight months to 

conduct additional discovery of VKGS and to create a new strategy for how to deal with the very 

public disclosure of alleged “confidential information” and “trade secrets.” 

Overruling the order of the Special Master that had been appointed to address discovery in 

the case, the district court permitted Planet Bingo to engage in an additional three days of source 
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code inspection of VKGS’s products. (T3852–54); (T3838–4). Planet Bingo’s software expert 

spent at least two-thirds of the additional source code inspection time attempting to support his 

initial opinions, rather than addressing anything to do with the massive public disclosure of source 

code by his clients. (T4376, 4379–80); (E5104,18:6767–70, V56). The court also allowed Planet 

Bingo to again supplement its software expert’s reports and to take an additional deposition of 

VKGS’s software expert. (E1427,1–24:3512–17, V51). 

Between trials, VKGS also requested that the district court enter final judgment on its 

claims. (T3683–3703). The district court refused. (T3771–3782).  

V. THE SECOND TRIAL (JUNE 2019). 

The trial on Planet Bingo’s resuscitated claims began on June 12, 2019. (V17:3646:5–8). 

Throughout its case, Planet Bingo’s witnesses contradicted each other as to what materials were 

confidential and trade secret. The lead software engineer, Andrew Goeddeke, testified that “eve-

rything in EPIC is a trade secret.” (V19:4436:11–13). Planet Bingo’s corporate representative tes-

tified that Planet Bingo’s patents available on the internet and trademarks are trade secrets. 

(V20:4639:24–4640:9). Planet Bingo’s expert disagreed that everything about EPIC is confidential 

and a trade secret. (V24:5825:22–24). He admitted that public information about EPIC and 

VIPick’em—including the disclosed source code—does not qualify as secret or confidential, but 

declared that it did not matter because, despite his numerous source code inspections, including 

the inspection after the first trial, “[i]t’s not a code-copying case; it’s a functionality case.” 

(V24:5810:20–5811:5; 5884:6–9). Bill Wei—the President of Melange during the vast majority of 

the relevant period and the person who negotiated the 2005 Agreement—testified that he did not 

know what the alleged confidential information or trade secrets were. (V18:4178:11–23). He also 

candidly admitted that if he did not know what the trade secret was, he could not protect it. 

(V18:4212:22–24).  
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Planet Bingo’s position on what was confidential under the 2005 Agreement was equally 

contradictory. Bill Wei testified that the confidentiality provision of the 2005 Agreement was not 

intended to make public information confidential or to retroactively apply to information that has 

already been made public. (V18:4081:16–4082:6) and (E2333, 5-6:1524–27, V53). Planet Bingo’s 

counsel, however, continually argued for that very interpretation and elicited testimony from 

Planet Bingo’s corporate representative to that effect. (V20:4547:15–19).  

At the close of its evidence on June 24, 2019, VKGS presented an oral motion for directed 

verdict, which was followed by a formal motion. (V25:6153:21–6202:1); (T4765–4790). The court 

denied the motion, although it granted a directed verdict for VKGS on an ancillary issue. 

(V27:6651:12–6852:25). 

For the jury instructions, VKGS requested that the jury be instructed on legal principles of 

federal intellectual property law and Nebraska’s policy of free and fair competition as it relates to 

the interpretation of contracts. (T4897–4908); (V28:6744:20–6745:25). VKGS further requested 

special jury questions and that the verdict director list each alleged breach of a legally distinct 

contract separately. (T4867–4876); (V28:6746:1–14; 6747:3–12). The judge refused to give 

VKGS’s requested instructions, refused to require Planet Bingo to specifically identify its trade 

secrets and confidential information, refused to allow special jury questions, and combined the 

alleged breaches of the 2003, 2004, and 2005 Agreements into a single count. (V28:6748:6–16); 

(T4859–66). 

The jury returned a verdict against Planet Bingo and in favor of VKGS on all but one of 

the five claims presented. (T4861–86). On Planet Bingo’ trade secret claim, the jury found they 

had failed to meet their burden. (T4861). The jury found that VKGS had breached one of the three 

agreements—i.e., the 2003, 2004 or 2005 Agreement. (T4859). The Court entered its Order on 



 

19 
 

Verdict on June 28, 2019, making both the 2018 and 2019 jury verdicts final judgments. (T4920–

24). VKGS’s Motion for New Trial and to Set Aside Verdict (T4934–65) was denied. (T5369). 

VKGS filed its Notice of Appeal on February 13, 2020. 

SUMMARY OF THE ARGUMENT 

This case is about information: what is confidential, what is public, and who should have 

access to what information. The merits of Planet Bingo’s claim for breach of contract hinges on 

these issue. But coincidentally, the issue is also at the heart of the monumental procedural error 

that allowed Planet Bingo to benefit from its litigation-preparation failures and to, in fact, prejudice 

VKGS in both the presentation of its own claims and the defense of the claims against it.  

In permitting Planet Bingo to continue its claims mid-trial, the district court contradicted 

this Court’s long-held precedent that “surprise” to supporting a continuance cannot be due to a 

party’s own investigative neglect. The evidence and issues that were the basis of Planet Bingo’s 

determination that it could not ethically proceed with evidence of its claims in the first trial were 

not only publicly available, but the parties’ own intellectual property documents. Planet Bingo 

then leveraged the continuation of its claims to shift its legal strategy and prevent VKGS from 

presenting relevant evidence in both trials. Permitting the district court’s decision to stand will set 

a perilous precedent.  

On the merits of Planet Bingo’s breach of contract claim, the issue of confidentiality is 

implicated by intellectual property, contract, and anti-competitive principles. At trial, Planet Bingo 

asserted that even if its alleged trade secret information were publicly available, it could be made 

confidential as to VKGS—a competitor—through contracts. The jury verdict that resulted—a find-

ing of no trade secrets but a breach of contract—can only be the result of that theory. But the legal 

premises underlying that theory are flawed: A contract cannot make publicly available information 



 

20 
 

confidential. In fact, to permit such a result would contradict and undermine public policy on free 

and fair competition, the Nebraska Trade Secrets Act, and federal intellectual property law.  

Additional errors permeated the two trials in this case. In the second trial, the jury was 

permitted to make a determination about whether VKGS breached contracts that were legally de-

funct at the time of the alleged breach. That error was compounded when the district court com-

bined breaches of three separate contracts into a single count. In the first trial, the district court 

erred when it denied VKGS’s request for a jury instruction on the duty of good faith and fair 

dealing. The requested instruction accurately described the governing law, the evidence presented 

at trial supported the instruction, and the failure to give the instruction deprived the jury of the 

legal framework necessary to find for VKGS on its long-asserted theory of breach. Finally, the 

district court erred in excluding evidence relevant to both VKGS’s affirmative claims and its de-

fense of the claims against it in both trials on the basis of surprise, relevance and res judicata. The 

exclusion of evidence prejudiced VKGS’s ability to appropriately prosecute its claims and defend 

the claims against it. 

This Court should correct these errors by reversing the jury verdicts, granting judgment to 

VKGS on Planet Bingo’s claims, and remanding to the district court for a new trial on VKGS’s 

breach of contract and tortious interference claims.  

ARGUMENT  

I. THE COURT SHOULD ENTER JUDGMENT AGAINST PLANET BINGO ON 
ITS CLAIMS OR, AT A MINIMUM, REMAND ONLY THE 2005 BREACH OF 
CONTRACT CLAIM FOR A NEW TRIAL. 

A. The District Court Abused Its Discretion in Denying VKGS Judgment on 
Planet Bingo’s Claims When It Would Not, Or Could Not, Put Forth Evi-
dence to Support the Claims.  

Throughout this litigation, Planet Bingo asserted that its EPIC and VIPick’em software—

including both the executable code and source code—were confidential and a trade secret. 
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(V20:4634:4–10). After over six years of litigation, this case was set for a single trial on all parties’ 

claims and counterclaims. But eight days into that trial, when presented with impeachment evi-

dence of its own intellectual property filings showing that the source code for VIPick’em was, in 

fact, published on the internet, Planet Bingo declared “surprise” and ultimately asked for the trial 

to be bifurcated and its claims to be continued to a later date. According to Planet Bingo, it could 

not ethically present evidence of the claims it had been prosecuting for years until it received an 

opinion from an intellectual property attorney that it hired mid-trial. (2994:25–2995:8; 2997:12–

23). VKGS asked the district court to grant judgment against Planet Bingo. (T3184-3194). The 

district court denied VKGS’s request and permitted Planet Bingo to take a continuance on its 

claims, which were reasserted in an entirely separate trial almost a year later.  

The outcome of this case will set an important precedent:  It will determine whether liti-

gants will be held to recognized standards of due diligence in investigating their claims and appro-

priately preparing their claims for trial. The district court not only excused Planet Bingo’s failure 

to adhere to the required standards of due diligence, but allowed Planet Bingo to benefit from its 

failure to follow them. This is a dangerous precedent that should not be permitted to stand. The 

district court abused its discretion when it failed to grant judgment to VKGS after Planet Bingo 

acknowledged that it could not, or would not, present evidence of its claims. 

1. Evidence that could be uncovered through diligence is not a “sur-
prise.” 

Although a trial court generally has discretion in determining whether to grant a continu-

ance, that discretion is not unbounded. See, e.g., State v. Schreiner, 276 Neb. 393, 419 (2008). A 

judicial abuse of discretion exists when the reasons or rulings of a trial judge are clearly untenable, 

unfairly depriving a litigant of a substantial right and denying just results in matters submitted for 

disposition. Hill v. Tevogt, 293 Neb. 429, 433–34 (2016).  
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For over a century, this Court has maintained that “surprise which justifies a trial court in 

[granting a mid-trial continuance] must not be due to the negligence of the party in preparing his 

case.”  Violet v. Rose, 39 Neb. 660, 58 N.W. 216, 218 (1894) (emphasis added). This has long been 

the rule in other states as well. See, e.g., Snider v. Cincinnati Car Co., 27 Ohio Dec. 212, 215 

(Ohio Com. Pl. 1914) (plaintiff that could not support its claims at trial could not continue the 

matter and should have voluntarily dismissed or had judgment entered against it); Chandler v. 

Bicknell, 5 Cow. 30, 1825 WL 2085 (N.Y. Oct. 1, 1825) (defendant entitled to nonsuit where 

plaintiff attempted mid-trial to continue after a failure of proof of its claims). Indeed, the Corpus 

Juris Secundum—which is often referenced with approval by this Court—states that it is “essen-

tial” that a party seeking a continuance on the grounds of surprise be “genuinely surprised and 

prejudiced.”  17 C.J.S. Continuances § 87; see also Walters v. Sporer, 298 Neb. 536, 555–56 

(2017) (citing 26A C.J.S. §65 with approval); Standard Fed. Sav. Bank v. State Farm Fire & Cas. 

Co., 248 Neb. 552, 558 (1995) (citing 46A C.J.S. § 1404 with approval); Clark v. Clark, 220 Neb. 

771, 774 (1985). Where evidence is available to a party, even if it is not in the hands of its attorney, 

there simply is no “surprise.” Plambeck v. Union Pac. R. Co., 232 Neb. 590, 597 (1989) (rejecting 

argument of surprise because “the doctor testified from his medical notes . . . [and] the notes were 

available to the appellant, even if copies were not, in fact, in counsel’s possession”); State v. Myers, 

190 Neb. 146, 149–50 (1973) (no error in denying continuance because defendant had “taken no 

steps to discover the existence” of the alleged surprise evidence which “he could have done” under 

a statute giving him access to the information); State v. Brandon, 240 Neb. 232, 237 (1992) (no 

prejudice in denying continuance because late-disclosed witness mentioned in policy reports and 

at pre-trial hearing). 
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There is, of course, good reason for such a rule. As this Court explained in an analogous 

context in Secord v. Powers, 61 Neb. 615 (1901): 

There must be an end to litigation. A party cannot be permitted to experiment with 
his case at the expense of the public. He is not justified in assuming that his adver-
sary will not produce evidence to make good the averments of his pleading. When-
ever an issue exists in an action or proceeding . . . , each of the parties should an-
ticipate that his adversary will offer evidence to support his side of it, and should 
be prepared to meet such evidence with counter proofs. When he has an opportunity 
to do this, and does not avail himself of it, . . . he cannot, in effect, obtain a retrial 
of the issue before another tribunal by charging that the judgment against him was 
procured by perjury. 

Id. at 61 Neb. 615, 85 N.W. 846, 847; see also Hahn v. Doyle, 136 Neb. 469, 286 N.W. 389, 391 

(1939) (“A party preparing a case for trial is bound to proceed on the assumption that his adversary 

will produce evidence to sustain the allegations of his own pleading and attempt to disprove the 

allegations made in opposition thereto.”). Litigants—both parties and attorneys—have an obliga-

tion to investigate their claims and to ensure that the claims have a valid basis in fact and in law. 

See, e.g., Neb. Rev. St. § 25-824(1); Neb. Ct. R. of Prof. Cond. § 3-503.1, Comment (attorneys 

must “inform themselves about the facts of their clients’ cases”). Further, this Court has been ex-

plicit that Nebraska courts have the inherent power and duty to “implement firm, consistent pro-

cedures for minimizing continuances to meet” the case progression standards adopted by this 

Court—which generally require civil jury trials to be disposed of within 1 year to 18 months—and 

that members of the bar are to cooperate in meeting these standards. Putnam v. Scherbring, 297 

Neb. 868, 877 (2017); Neb. Ct. R. §6-101.  

Permitting litigants to obtain a continuance based on evidence that could have been ob-

tained through due diligence prior to trial would undermine the goals set by this Court and poten-

tially disrupt the efficient administration of justice throughout the State. All parties faced with 

damaging public evidence that they failed to investigate would be incentivized to seek a mid-trial 

continuance as a means to gain an unfair tactical advantage, thus inconveniencing the judiciary 
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and the jury and prejudicing the opposing party that diligently prepared its case. Cf. City of Lincoln 

v. Staley, 32 Neb. 63, 48 N.W. 887, 888 (1891) (no error requiring trial to proceed without primary 

counsel because judiciary must dispose of business and opposing party has rights “which must be 

considered”). 

2. Planet Bingo could have discovered its public intellectual property fil-
ings with minimal diligence.  

The source of Planet Bingo’s “surprise”—i.e., the Canadian Patent Application for 

VIPick’em and the copyright deposit for EPIC—were both intellectual property filings that be-

longed to Planet Bingo and/or Melange. (E4037,1–2:4104, VBox); (E1421,1–2:3397, VBox). It 

cannot reasonably be argued that a party to litigation could not discover its own public, intellectual-

property filings—some of which appear on the internet—through ordinary care and due diligence. 

Consequently, it would not be unwarranted for this Court to rule that a party cannot, as a matter of 

law, ever be “surprised” by such documents. Cf. Plambeck, 232 Neb. at 597. But the Court need 

not go that far because, in the context of this case, the determination that Planet Bingo could have 

obtained those public documents with minimal due diligence is unquestionable. 

As the Canadian Intellectual Property Office publicly explains for inventors, all Canadian 

patent applications are made available for public inspection in the Public Search Room and pub-

lished on the website of the Canadian Intellectual Property Office 18 months after the filing date. 

Canadian Intellectual Property Office, How Your Patent Application is Processed (available at 

https://www.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03000.html). The face of the Ca-

nadian Patent Application shows that Melange’s application (which was later acquired by Planet 

Bingo) was filed on March 21, 2001, and made public for the entire world to view on September 

21, 2002 (E1421,2:3397, VBox) (“Laid Open Date”). The United States Patent application docu-

ments for VIPick’em, which Planet Bingo later admitted contained the same source code. 
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(V14:2984:15–19), were also available for any member of the public to obtain from the United 

Stated Patent and Trademark Office (“PTO”) during the entire time this litigation was proceeding. 

35 U.S.C. § 122(b)(1)(A) (2013). Similarly, the Copyright Office registration for EPIC—showing 

that Melange obtained a registration for its EPIC user manual as well as for the software—has 

been available to any member of the public to obtain since the Copyright was issued in 1996. 37 

C.F.R. § 201.2(b)(1) (2020); see also United States Copyright Office, Privacy: Copyright Public 

Records (available at https://www.copyright.gov/help/faq/faq-privacy.html) (“The Copyright Of-

fice is required by law to maintain records of copyright registrations and to make them available 

for public inspection.”); (E4037,1–2:4104, V55). And the deposit that Melange supplied to the 

Copyright Office—whatever its contents may have been—would have been available for any 

member of the public with photo identification to inspect as well. 37 C.F.R. § 201.2(c)(1) (2020); 

Copyright Compendium §§ 2405.1, 2407.1(A) (available at https://www.copy-

right.gov/comp3/chap2400/ch2400-office-services.pdf). Although, unlike a registration, pub-

lished deposit material is only kept by the Copyright Office for twenty years, the EPIC deposit 

was available prior to and during the course of this litigation, as it would not have been removed 

from the Copyright Office’s files until at least 2015. See Copyright Circular 4 at p. 4 (available at 

https://www.copyright.gov/circs/circ04.pdf); (E4037,3:4104, V55) (application with deposit ma-

terials made in December 1995). Indeed, during the course of this ligation, on January 22, 2013, 

Planet Bingo filed an assignment with the United States Copyright Office transferring the rights 

in EPIC and another copyright to Planet Bingo. (E4019,4:4677, V55). Planet Bingo thus could 

have obtained the copyright deposit at the same time it was registering the assignment of the EPIC 

copyright.  
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A party asserting that software over which it has obtained patents and copyrights is confi-

dential and secret would normally be expected to investigate what portions of the supposedly con-

fidential and secret information were revealed through the process of obtaining patent and copy-

right protection. Cf. Homecare CRM, LLC v. Adam Grp., Inc. of Middle Tennessee, 952 F. Supp. 

2d 1373, 1385 (N.D. Ga. 2013) (counsel failed to satisfy pre-filing investigation standard under 

Rule 11 when it did not examine the plaintiffs’ own documents which showed no trade secret 

existed). After all, it is well understood that copyright and patent protection—which require public 

disclosure of the items for which protection is sought—is generally at odds with allegations of 

confidentiality and trade secret status. See, e.g., Gilson v. Republic of Ireland, 606 F. Supp. 38, 41 

(D.D.C. 1984), aff’d, 787 F.2d 655 (D.C. Cir. 1986) (“[O]nce a patent is granted, a patentee’s 

property right in a trade secret ceases prospectively.”); Third Party Verification, Inc. v. Signa-

tureLink, Inc., No. 606-cv-415, 2007 WL 1288361, at *6 (M.D. Fla. May 2, 2007) (granting sum-

mary on trade secret claims because “[plaintiff] has not produced either in Court or to [the oppos-

ing party] the ‘deposit copy’ of the source code it filed with the Copyright Office, [and thus] failed 

to show that it took the proper steps to redact the code it submitted to maintain the secrecy of its 

alleged trade secrets.”). Indeed, as the United States Supreme Court has long made clear, the very 

foundation of the patent scheme is public disclosure in exchange for a limited-in-time monopoly. 

See Scott Paper Co. v. Marcalus Mfg. Co., 326 U.S. 249, 255 (1945) (“[T]he means adopted by 

Congress of promoting the progress of science and the arts is the limited grant of the patent mo-

nopoly in return for the full disclosure of the patented invention and its dedication to the public on 

the expiration of the patent.”).  

A pre-filing investigation into the potential public sources of supposed trade secret and 

confidential information would be particularly necessary in a case under Nebraska’s trade secret 
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law, as alleged trade secrets are “peremptorily excluded from coverage under the [Act]” if they are 

“ascertainable at all by any means that are not ‘improper.’” First Express Servs. Grp., Inc. v. 

Easter, 286 Neb. 912, 924 (2013). Planet Bingo thus should have obtained the intellectual property 

documents as a part of its pre-filing investigation of its claims. But it did not. Instead, it forged 

forward with assertions of confidentiality and trade secret status without speaking to the only in-

dividual from Planet Bingo who was responsible for (and signed) the intellectual property filings 

and the only person who had personal knowledge of the contractual relationship between VKGS 

and Melange prior to Planet Bingo’s acquisition—i.e., Bill Wei. Courts have sanctioned parties 

for less egregious conduct. See, e.g., View Eng’g, Inc. v. Robotic Vision Sys., Inc., 208 F.3d 981, 

985 (Fed. Cir. 2000) (upholding sanctions where plaintiff filed patent claims “based on what [it] 

could learn about [defendant]’s machines from publicly available information” only); Micromesh 

Tech. Corp. v. Am. Recreation Prod., Inc., No. C-06-6030 MHP, 2007 WL 2501783, at *4–9 (N.D. 

Cal. Aug. 30, 2007) (issuing sanctions for bad faith litigation where plaintiff conducted detailed 

analysis but failed to uncover publicly available documents that undermined the claim); Homecare, 

952 F. Supp. 2d at 1385 (issuing sanctions for failure to appropriately investigate trade-secret al-

legations). 

The initial filing of its claims was not the only time that Planet Bingo could have, and 

should have, done minimal due diligence to investigate the “surprise” documents. The issue of 

copyright and the United States and Canadian patents arose at many points during the long course 

of this litigation. For example, as a part of its responses to interrogatories about its claims, Planet 

Bingo stated that it “was also advised that the EPIC software was subject to copyright.” (T3222). 

And at summary judgment, Planet Bingo actually pointed to the EPIC copyright as evidence that 
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it kept EPIC confidential and secret. (SuppT872); see also (SuppT1760). In response, VKGS ex-

plained that the copyright on EPIC was actually evidence of the opposite—that “Melange made 

the information publicly available.” (SuppT872). At the deposition of Bill Wei before trial, ques-

tions were asked about the Canadian patent application. (SuppT 1475). Planet Bingo’s software 

expert—who holds at least one patent himself (V24:5711:14–21)—also could have obtained the 

source code disclosure as a part of his investigation into information in the public domain that he 

undertook in forming his opinions. Planet Bingo simply chose not to look for its own publicly 

available information.  

What is more, Planet Bingo had in its possession some of the materials that caused the 

alleged “surprise,” including the source code disclosure. Planet Bingo prosecuted an entire, sepa-

rate case about the VIPick’em patent during the pendency of this litigation. As a part of that Mich-

igan Patent Litigation, Planet Bingo acknowledged in a brief to the United States Court of Appeals 

for the Federal Circuit that the patent application for VIPick’em included an “exemplary program 

provided to the Patent Office” that contained “over 150 pages of code” that were “important to the 

patentee’s ability to obtain these patents,” and cover “an extensive, specially-programmed com-

puter interface.”  Planet Bingo, LLC v. VKGS, LLC, No. 13-1663 (Fed. Cir.), Appellant Brief (Dkt. 

24) at 33, 36. In order to make such a representation, Planet Bingo necessarily must have been in 

possession of, at a minimum, the United States patent application with the source code disclosure. 

Planet Bingo was also in possession of the Canadian patent application. A version of that document 

was provided to Planet Bingo as a part of the Michigan Patent Litigation and a redacted version of 

the document is publicly available on PACER as an exhibit to a motion made in that case. See 

Planet Bingo LLC v. VKGS LLC, No. 12-cv-00219 (W.D. Mich.) (Dkt. 27-3). Indeed, the denial 

of the Canadian patent application was used as evidence of a claim of patent misconduct in the 
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Michigan Patent Litigation. Id. at (Dkt. 27) at 6–8. To later claim “surprise” over such a document 

strains credibility. 

Because Planet Bingo could have—and should have—obtained the “surprise” evidence 

through even minimal due diligence, granting a continuance based on the evidence was error.  

3. VKGS was prejudiced by the district court’s error.    

The district court’s error in permitting Planet Bingo to take a mulligan on its claims caused 

immense prejudice to Video King. The decision permitted Planet Bingo an additional eight months 

to continue discovery and engage in additional source code inspections, which were primarily 

aimed at supporting its allegations of use against VKGS, not examining its own public disclosures.  

This was not only costly for VKGS, but it improperly gave Planet Bingo an advantage in prepara-

tion due to its own investigative failures. Due to the bifurcation, all of Planet Bingo’s witnesses 

were allowed to prepare—for over eight months—for the impeachment information originally pre-

sented, including Planet Bingo’s software expert who was permitted to issue new opinions to ad-

dress the public disclosure. The fact that a retained expert prepared to opine that information is 

confidential and secret, and does not know of large public disclosures of the information most 

certainly goes to the credibility of the expert and whether the expert’s opinions were based on 

appropriate investigation. By bifurcating the trial, Planet Bingo was able to essentially shield its 

expert from the damaging evidence he failed to even look for in forming his opinions prior to the 

first trial.  

Due to the interrelated nature of the claims and counterclaims in this case, the court’s de-

cision to bifurcate the trial also negatively affected VKGS’s presentation of evidence in both trials. 

As explained below, the bifurcation, along with erroneous evidentiary rulings about relevance and 

res judicata, prevented VKGS from presenting evidence relevant to its claims and defenses. In-

deed, evidence that Planet Bingo has prosecuted confidentiality and trade secret claims against 
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VKGS for almost seven years without doing any due diligence to determine whether information 

at the heart of those claims was placed in the public goes directly to VKGS’s claim of tortious 

interference through inappropriate legal action. But VKGS was not permitted to present such evi-

dence because the district court erroneously determined that the evidence was only relevant to 

Planet Bingo’s claims against VKGS, which were no longer part of the first trial after Planet Bingo 

was granted a bifurcation. What is more, the first jury heard from Planet Bingo in opening state-

ments about the allegations of misappropriation of “secrets” or “confidential” information. See, 

e.g., (V5:1030:23; 1033:18–1037:11). And while the jury in the first trial was given an agreed 

bifurcation instruction assigning no blame to either party to attempt to minimize any prejudice to 

VKGS by going forward with its claims, Planet Bingo effectively nullified that instruction through 

its improper argument to the jury about its claims in closing arguments, prejudicing VKGS on its 

affirmative claims.  

* * * 

After over six years of litigation, in multiple federal and state courts, Planet Bingo could 

have, and should have, been aware that the source code for VIPick’em was not only publicly avail-

able through the United States Patent Office, but on Google Patents and the webpage of the Cana-

dian Intellectual Property Office, where anyone with an internet connection may view it. Conse-

quently, Planet Bingo’s legal odyssey should have come to an end when it determined, in the face 

of this evidence, that it could not continue to ethically present evidence of its claims. The district 

court acted outside of the bounds of its discretion in granting a continuance to Planet Bingo and 

refusing to grant judgement to VKGS. This Court should reverse the district court’s denial of 
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VKGS’s motion for judgment and denial of VKGS’s motion to amend the judgment, and grant 

VKGS judgment on all of Planet Bingo’s claims.          

B. Public Information Can Not Be Made Confidential by Contract.  

Throughout trial, Planet Bingo’s witnesses offered imprecise and contradictory explana-

tions of what information was supposedly a trade secret and/or confidential. Due to the vague, 

imprecise, and often contradictory testimony from Planet Bingo witnesses about what it was claim-

ing was a trade secret and confidential, VKGS requested that Planet Bingo be required in the jury 

instructions to specifically define what information it was alleging was: (1) a trade secret; (2) con-

fidential; and (3) improperly used by VKGS. (T4867–4909). The district court refused to require 

Planet Bingo to provide such detail. Regardless, one thing was consistent throughout trial: no 

Planet Bingo witness ever specifically identified information that Planet Bingo alleged was not a 

trade secret but was confidential information under a contract.  

The jury found that Planet Bingo failed to meet its burden on its trade secret claim, but 

found a breach of some unspecified contract. (T4859, 4861). The only way to reconcile these jury 

verdicts is to accept Planet Bingo’s theory—which appears in their complaint and was argued by 

their counsel—that public information can be made confidential by contract. (T107); (V27:6675:7-

6676:9). But that legal theory is deeply flawed, and undermines vast areas of law, including public 

policy on competition, the Nebraska Trade Secret Act, and federal intellectual property law.      

Courts have regularly found that a contract may not, as a matter of law, protect as confi-

dential information which is, in fact, not kept secret and confidential by the party attempting to 

enforce the contract. See, e.g., Softchoice Corp. v. MacKenzie, 636 F. Supp. 2d 927, 939 (D. Neb. 

2009) (“The plaintiff cannot succeed on its claims for breach of contract, misappropriation of 

trade secrets or unfair competition without a showing that the information he allegedly misappro-

priated was a trade secret.”) (emphasis added); Dynamics Research Corp. v. Analytic Scis. Corp., 
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400 N.E.2d 1274, 1288 (Mass. 1980) (“[A]n agreement cannot make secret that which is not se-

cret.”); Tax Track Sys. Corp. v. New Inv'r World, Inc., 478 F.3d 783, 787 (7th Cir. 2007) (refusing 

to enforce confidentiality agreement allegedly covering information that was not actually kept 

confidential). This is because confidentiality provisions in contracts with employees or business 

associates are restrictive covenants that must be analyzed as such. To permit a party to a contract 

to make information that is in the public—such as running versions of software or ideas and source 

code freely available in patent applications—confidential as to an actual or potential competitor 

would be against public policy on free and fair competition. See, e.g., Dynamics Research Corp., 

400 N.E.2d at 1288 (“[A] non-disclosure agreement which seeks to restrict the employee’s right 

to use an alleged trade secret which is not such in fact or in law is unenforceable as against public 

policy.”); Hamilton Mfg. Co. v. Tubbs Mfg. Co., 216 F. 401, 407 (C.C.W.D. Mich. 1908) (a con-

tract making generally known information confidential “would probably fail of enforcement be-

cause in restraint of trade”).  

Similarly, allowing parties to make public information confidential by contract would un-

dermine the Nebraska Trade Secrets Act and upset the conscious balancing that the legislature 

undertook between intellectual property protection and free and fair competition. Unlike some 

other states, this State takes a particularly narrow view of what constitutes a trade secret. Compi-

lation trade secrets like the theory that Planet Bingo pressed—where public information can gain 

trade secret protection by being compiled into a non-public whole—are not recognizable under 

Nebraska law. See, e.g., First Express Servs. Grp., 286 Neb. at 924 (2013). The Nebraska legisla-

ture made the determination that an entity has no legitimate interest in prohibiting others from 

obtaining or using information that is publicly available by any legitimate means. Id. To permit 

contracting parties—particularly competitors—to override that decision and contractually restrict 
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the use of public information to compete against each other is against Nebraska public policy. See, 

e.g., Diamond Match Div. of Diamond Int’l Corp. v. Bernstein, 196 Neb. 452, 455, (1976) (restric-

tive covenants must be “reasonable in the sense that it is no greater than is reasonably necessary 

to protect [a party] in some legitimate interest”); cf. CVD, Inc. v. Raytheon Co., 769 F.2d 842, 851 

(1st Cir. 1985) (“[I]t is well established that an agreement which purports to license trade secrets, 

but in reality, is no more than a sham, or device designed to restrict competition, may violate the 

antitrust laws.”). This is particularly true where, as here, Planet Bingo’s alleged “confidential” 

information is so broad as to effectively constitute a non-compete. Cf. Gaver v. Schneider’s O.K. 

Tire Co., 289 Neb. 491, 508 (2014) (non-compete invalid where no protectable interest to justify 

the restriction). As the jury’s decision on Planet Bingo’s trade secret claim means that it has no 

legally protectable interest in the public information; a restriction on use of that information thus 

serves no legitimate purpose.  

Planet Bingo’s asserted theory that public information may be confidential also runs afoul 

of federal intellectual property law. The United States Supreme Court has been clear that 

“[F]ederal law requires, that all ideas in general circulation be dedicated to the common good 

unless they are protected by a valid patent.”  Lear, Inc. v. Adkins, 395 U.S. 653, 668 (1969). In 

order to enforce this right, it has struck down state laws that attempt to forbid copying of publicly 

available materials. See Compco Corp. v. Day-Brite Lighting, Inc., 376 U.S. 234, 237 (1964). The 

Court explained that “[t]o forbid copying [through state laws] would interfere with the federal 

policy, found in Art. I, s 8, cl. 8, of the Constitution and in the implementing federal statutes, of 

allowing free access to copy whatever the federal patent and copyright laws leave in the public 

domain.”  Id. The United States Supreme Court has also been clear that a party may not, by con-

tract, “enlarge” its “limited patent privilege” because that would run afoul of the Sherman Act. See 
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United States v. Masonite Corp., 316 U.S. 265, 278–79 (1942). According to the Court, such an 

agreement would permit the patent “owner under the guise of his patent monopoly not merely to 

secure a reward for his invention but to secure protection from competition which the patent law 

unaided by restrictive agreements does not afford.”  But that is exactly what Planet Bingo argued 

for—and won on—here: a contractual right to make information the jury determined was public, 

including a patented product—confidential as to a competitor. That is particularly problematic in 

this case given the VIPick’em has been held by the Federal Circuit to constitute an abstract idea 

that is not patent eligible. See Planet Bingo, LLC v. VKGS LLC, 576 F. App’x 1005, 1009 (Fed. 

Cir. 2014). Planet Bingo’s assertion that any aspect of VIPick’em is confidential would, therefore, 

not only make public information confidential, but potentially allow Planet Bingo to monopolize 

the abstract idea embodied by VIPick’em.  

The jury rightfully rejected Planet Bingo’s assertions that EPIC and/or VIPick’em was a 

trade secret. But it adopted Planet Bingo’s flawed argument that the publicly available software 

could be made confidential by contract, thus preventing VKGS from exercising the same rights as 

every other member of the public to analyze the running version of the software in order to create 

a competing system. Because that theory is in direct conflict with and undermines public policy, 

the Nebraska Trade Secrets Act, and federal law, the verdict must be overturned. 

At a minimum, the verdict must be reversed and remanded for a new trial because, due to 

the lack of a concrete description of Planet Bingo’s alleged confidential and trade secret infor-

mation, appropriate jury instructions on issues of public policy and intellectual property, and spe-

cial jury questions—all of which were requested by VKGS—the Court cannot rule out that the 

jury’s verdict was based on this impermissible legal theory. See State v. Lopez, 158 Ariz. 258, 266 
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(1988) (new trial required where jury verdict may have been based, in whole or in part, on imper-

missible theory).   

C. The Jury’s Verdict on Combined Breach of Contract Claims Requires Re-
versal And Remand. 

Even if Planet Bingo’s theory of breach adopted by the jury were legally permissible (it is 

not), this Court should reverse the verdict and remand for a new trial on the 2005 contract only. 

The district court allowed the jury to decide claims of breach relating to the collection of the 2003 

Marketing Agreement, the 2004 Licensing Agreement, and the 2005 Agreement. This was legal 

error.  

The 2005 Agreement superseded and replaced the 2003 and 2004 agreements. As the 2005 

Agreement clearly states, “[t]his instrument contains the entire agreement of the PARTIES relating 

to the rights granted and obligations assumed in this Agreement and supersedes any and all other 

agreements, contracts, or understandings between the Parties.” (E2333, 2:1542–27, V53) (empha-

sis added). Planet Bingo’s alleged breach—the taking and using of confidential information—did 

not occur, by their own admission, until after the entry of the 2005 Agreement. (V25:5956:22–24; 

5958:14–5959:20). Because the 2003 Marketing Agreement and 2004 Licensing Agreement were 

legally defunct at the time of the alleged breach, it was error for the jury to receive those claims.  

That error was compounded when the court refused—over VKGS’s objection—to provide 

the jury with separate verdict directors for the alleged breaches of the 2003, 2004, and 2005 con-

tracts. Due to the district court’s co-mingling of contract claims, it is impossible to know on which 

contract the jury found a breach. As a result of these combined errors, the jury was permitted to 

find a breach by VKGS of contracts that were not legally in effect. These errors require reversal 

of the jury’s verdict. See McLaughlin v. Weichert Co. Realtors, 218 N.J. Super. 63, 68, (App. Div. 
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1987) (new trial required where jury was not asked to return separate verdicts and evidence sup-

ported only one of two causes of action).  

D. The District Court’s Exclusion of Evidence Was Error.  

The district court also erred by excluding important evidence related to VKGS’s defense 

of the claims against it—including the breach of contract claims—on the basis that it was res 

judicata from the first trial. For example, the district court refused to admit the entirety of a docu-

ment prepared by Melange’s valuation expert during its negotiations with Planet Bingo, which had 

previously been admitted in its entirety in the first trial. (V25:6075:13–6091:25); (E619, 1–

15:1496, V43); (E1336, 1–15:2494, V50). The excluded portions of the document suggest that 

VKGS’s financial information given to Melange under the terms of the 2004 NDA was inappro-

priately disclosed by Melange to Planet Bingo in Melange’s attempt to justify its asking price of 

$10 million. (V25:6090:5–6091:25); (E619, 11:4196, V43); (V12:2535:20–2537:1). Bill Wei ad-

mitted as much during the first trial. (V12:2531:5–2533:25; 2542:21–2541:6). That same excluded 

valuation documentation also demonstrated that approximately half of the gross profit of Melange 

came from charity bingo halls, contrary to earlier testimony from Planet Bingo witnesses that Me-

lange was primarily focused on Native American casinos. (E619, 11:1496, V43).  

The district court’s ruling was legally erroneous because—as this Court has made clear—

res judicata cannot apply in the absence of a final judgment. See, e.g., Jorden v. LSF8 Master 

Participation Tr., 300 Neb. 523, 542 (2018); In re Estate of Helms, 302 Neb. 357, 263 (2019). 

Despite VKGS’s request to issue a final judgment on the first trial, the district court refused to 

enter such an order. (T3771–3782). The district court erred when it excluded the evidence on that 

basis.   

Even if a final judgment had been entered, exclusion of the evidence would have been 

error. Although the document was relevant to VKGS’s claims in the first trial, it was not being 
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used in the second trial to reargue a breach of the 2005 Agreement by Planet Bingo, but to defend 

against the claims being asserted against VKGS. The fact that the evidence served dual purposes 

does not permit its exclusion. See, e.g., Neb. Rev. Stat. § 27-105 (1975). Nonetheless, the district 

court simply excluded the evidence. That was error.  

The excluded evidence was relevant and its exclusion was prejudicial to VKGS. Through-

out the trial, Planet Bingo attempted to argue that it had always kept its entire software—executa-

ble code and source code—confidential through confidentiality clauses in contracts with its cus-

tomers. See, e.g. (V24:5791:6–5797:13). When faced with the fact that Planet Bingo knowingly 

allowed its software to be installed at hundreds of charity halls without any contracts, Planet Bingo 

attempted to argue that the charity market was only a small portion of its business. (V23:5361:10–

5363:1). The document would have shown that Planet Bingo’s assertions were incorrect, and that 

the charity bingo halls were, in fact, the source of approximately half of Melange’s gross profit. 

As such, the document would have the jury determine the credibility of Planet Bingo’s witnesses. 

It also would have demonstrated the reason that Melange, prior to its purchase by Planet Bingo, 

would have made a determination to disseminate its software so widely without any confidentiality 

protections: Melange had a choice between wide, public disclosure and a substantial revenue 

stream. Melange chose the revenue stream. The excluded information thus goes to the very heart 

of VKGS’s defense of the claim that the software was confidential. 

The district court’s exclusion of relevant evidence on the basis of res judicata was error 

that prejudiced VKGS. If judgment is not entered in favor of VKGS, the Court should remand for 

a new trial on the claim of breach of the 2005 Agreement.  

II. VKGS’S CLAIMS SHOULD BE REMANDED FOR A NEW TRIAL. 

A. The Court Erred by Failing to Instruct The Jury on The Duty of Good Faith 
And Fair Dealing. 
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VKGS has consistently claimed that Planet Bingo violated the 2005 Agreement by breach-

ing its duty of good faith and fair dealing. The duty of good faith and fair dealing is an established 

concept of Michigan contract law, which governs the 2005 Agreement. (T3099). VKGS pled this 

theory of breach in its Complaint, previewed the claim in its opening statement, and then put on 

evidence sufficient for a jury to find in VKGS’s favor. (T45–47); (V5:1007:22–1008:6; 1010:2–

15). The district court, however, refused to submit an instruction to the jury, which would have 

explained this important legal principle. “A litigant is entitled to have the jury instructed as to his 

theory of the case as shown by the pleadings and evidence and a failure to do so is prejudicial 

error.” Pfizer Genetics, Inc. v. Williams Management Co., 204 Neb. 151, 154 (1979). See also 

Wilson v. Misko, 244 Neb. 526, 543 (1993) (tendered instruction was insufficient and court had a 

duty to correctly instruct the jury where the evidence supported the instruction). To establish re-

versible error from a Court's failure to give a requested instruction, VKGS must show that: (1) the 

tendered instruction is a correct statement of law; (2) the tendered instruction was warranted by 

the evidence; and (3) VKGS was prejudiced by the district court's failure to give the requested 

instruction. InterCall, Inc., 824 N.W.2d at 24.  The district court's submission of a jury instruction 

that did not properly instruct on the duty of good faith and fair dealing requires a new trial if the 

erroneous instruction substantially affected the substantial rights of VKGS—which it did. Fales v. 

Books, 253 Neb. 491, 495, 570 N.W.2d 841, 843 (1997).  

1. VKGS’s tendered instruction correctly stated Michigan law. 

VKGS’s requested that the jury be instructed as follows: 

The promise of good faith and fair dealing is implied in every contract or agree-
ment. This means that each party will not do anything to unfairly interfere with or 
injure the right of any other party to receive the benefits of the contract; however, 
the implied promise of good faith and fair dealing cannot create obligations that are 
inconsistent with the terms of the contract. A failure to act in accordance with the 
promise of good faith and fair dealing is a breach of contract.   (T3621).  
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Like Nebraska, Michigan follows The Restatement on Contracts, which provides: “Non-

performance of a duty when performance is due is a breach whether the duty is imposed by a 

promise stated in the agreement or by a term supplied by the court, as in the case of the duty of 

good faith and fair dealing.”  Restatement Contracts, 2d, § 235. See also Section 205 (“Every 

contract imposes upon each party a duty of good faith and fair dealing in its performance and its 

enforcement.”); Toussaint v. Blue Cross, 408 Mich. 579, 649 (1980) (Michigan follows the Re-

statement on Contracts, 2d). As Michigan courts have explained, good faith and fair dealing is an 

implied promise that neither party will do anything “which will have the effect of destroying or 

injuring the right of the other party to receive the fruits of the contract.” Hammond v. United of 

Oakland, Inc., 193 Mich. App. 146, 151–52 (Mich. App. 1992). Although a breach of the duty of 

good faith and fair dealing is not recognized as a separate cause of action apart from a claim for 

breach of the contract itself, the implied covenant “limits the parties’ conduct when their contract 

defers a decision on a particular term, omits terms or provides ambiguous terms.”  Hubbard Chev-

rolet Co. v. GM Corp., 873 F.2d 873, 876–77 (5th Cir. 1989); Belle Isle Grill Grp. v. City of 

Detroit, 256 Mich. App. 463, 476 (Mich. App. 2003). Thus, where the manner of performance of 

a contract term is discretionary, “[a] breach of contract may be found where bad faith or unfair 

dealing exists in the performance of [that] contractual term.”  Liggett Rest. Grp., Inc. v. City of 

Pontiac, No. 256571, 2005 WL 3179679, at *1 (Mich. Ct. App. Nov. 29, 2005); see also Ferrell 

v. Vic Tanny Int’l, Inc., 137 Mich. App. 238, 243–44 (Mich. App. 1984); Gorman v. Am. Honda 

Motor Co., Inc., 302 Mich. App. 113, 132–36 (Mich. App. 2013). Evasion of the spirit of the 

bargain, lack of diligence, and abuse of a power to specify terms have all been recognized as bad 

faith conduct by courts in jurisdictions that, like Michigan, follow the Restatement. See Restate-

ment (Second) of Contracts § 205 (1981) (comments). 
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2. VKGS’s requested instruction was warranted by the evidence. 

Throughout the first trial, VKGS brought forward a significant amount of evidence to sup-

port the requested instruction. The jury saw evidence and heard testimony that Melange acted as a 

distributor of VKGS handsets at Native American casinos. See, e.g. (E2333, 1–3, 17:1524–27, 

V53) (Melange agreed to place “UNITS [handsets] into accounts in the capacity of a distributor”); 

(E619, 1, 11:1496, V43) (internal Melange memorandum identifying VKGS accounts for which 

Melange was the “distributor”); (V7, 1514:25–1515:19); (V8:1641:3–18); (V10:2016:8–2017:23). 

The jury also heard testimony from the President of Melange, Bill Wei, that targeting VKGS hand-

sets for replacement at the distributorship accounts would “ruin the whole point of the agreement.” 

(V12:2519:12–21). Bill Wei further testified that he would not have targeted VKGS handsets for 

removal when he owned Melange. (V12:2517:4–2519:18). 

 Yet, contrary to the 2005 Agreement, it was shown that, after the acquisition by Planet 

Bingo, the combined company did target VKGS handsets for replacement. Planet Bingo’s CEO, 

Rick White, acknowledged that Planet Bingo converted specific, targeted accounts after acquiring 

Melange. (V7:1512:19–1514:7). In fact, there was evidence that converting VKGS handsets had 

been Planet Bingo’s entire motivation in acquiring Melange. (E637, 14, 16, 35:1687–88, V43); 

(E639, 3:1687–88, V43). This evidence was more than sufficient to create a factual issue for the 

jury regarding whether first Melange, and then Planet Bingo, breached the implied covenant of 

good faith and fair dealing in the 2005 Agreement, and it was error for the district court to refuse 

to give the instruction. First Nat’l Bank in Mitchell v. Bolzer, 221 Neb. 415, 420 (1985); see also 

Armstrong v. Clarkson College, 297 Neb. 595, 634 (2017); Kettler v. Daniel, 251 Neb. 287, 298 

(1996).  

3. VKGS was prejudiced by the failure to properly instruct the jury. 
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Trial courts have “a duty to instruct the jury on issues presented by the pleadings and the 

evidence.” Wheeler v. Bagley, 254 Neb. 232, 236 (1998). When no other jury instruction ade-

quately covers the issue raised by the pleadings and evidence, prejudice exists because the jury is 

not properly instructed on the applicable law. Armstrong, 297 Neb. at 637. Instructions that contain 

inconsistencies, confuse, or mislead the jury are also erroneous and establish prejudice. Tapp v. 

Blackmore Ranch, Inc., 254 Neb. 40, 46 (1998).  

 Here, the district court both failed to instruct the jury on the proper law and instructed the 

jury in an inconsistent and confusing manner. In the “statement of the case” instruction, the district 

court acknowledged that VKGS’s breach of contract claim included theories that Planet Bingo 

“replac[ed] VKGS’s handsets with Planet Bingo handsets” and failed to “distribute VKGS 

handsets” which “significantly impair[ed] the benefit VKGS reasonably expected from the 

agreements.” (T3630). These theories relied upon application of the duty of good faith and fair 

dealing. Nonetheless, in the instruction for “VKGS’s Claim of Breach of Contract 2005 Agreement 

and 2007 Addendum,” the district court refused to instruct the jury on the duty of good faith and 

fair dealing. (T3632–33). No other instruction covered this theory or explained this aspect of the 

law. See generally (T3622–58). In short, the jury was told that VKGS had a claim based on certain 

conduct but was not given an instruction that would allow the jury to find for VKGS on that claim. 

This was error. 

The lack of an explicit instruction on the duty of good faith and fair dealing also could have 

caused the jury to conclude that much of VKGS’s evidence justified Planet Bingo’s conduct as 

VKGS’s competitor, rather than established a breach of the 2005 Agreement. Throughout the first 

trial, the jury heard substantial evidence that Melange/Planet Bingo did not act as an exclusive 

distributor for VKGS, and thus had discretion in where to place handsets. (V11:2336:9–2338:13; 
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V11:2457:18). While it may be apparent to lawyers that parties may not use their discretion to 

undermine the purpose of contracts, “[w]hat might be a logical or reasonable inference to lawyers 

is not, necessarily, so logical or reasonable to laypersons.” Janssen v. Tomahawk Oil Co., No. A-

94-480, 1995 WL 749715, at *6 (Neb. Ct. App. Dec. 19, 1995) (“The obvious purpose of jury 

instructions is to assure that the jury knows and applies the principles of law essential to a proper 

determination of the case.”). In the absence of an instruction on the duty of good faith and fair 

dealing, evidence of discretion may have been viewed by the jury as support for the argument—

advanced by Planet Bingo (V7:1514:16–1516:15)—that Melange, now tethered to Planet Bingo, 

VKGS’s competitor, could switch loyalties and replace VKGS handsets with Planet Bingo hand-

sets wherever it wished. But that is not the law when there is a contract in place, the purpose of 

which would be undermined by such an action.  

VKGS’s rejected instruction was a correct statement of the law and supported by the 

evidence; the failure to give the instruction prejudiced VKGS. Consequently, this Court should 

reverse the verdict and remand VKGS’s claim for breach of the 2005 Agreement for a new trial. 

Castillo v. Young, 272 Neb. 240, 249–50 (Neb. 2006) (reversing and remanding because the trial 

court erred in failing to give the appellants’ proposed jury instruction); Armstrong v. Clarkson 

College, 297 Neb. 595 (2017) (same).  

B. The Court Erred by Excluding Evidence Relevant to VKGS’s Claims. 

After Planet Bingo determined that it could not continue to present evidence of its claims 

in the first trial, the district court excluded large amounts of evidence that VKGS attempted to 

present, on the basis that the evidence was relevant to the defense of Planet Bingo’s claims. The 

exclusion of this evidence was error. During the first trial, VKGS was prepared to offer evidence 

that Planet Bingo’s claimed “confidential” or “trade secret” information was in fact willingly and 

publicly disclosed by Planet Bingo and/or Melange. See (V14:3043:11–3115:11). Yet the evidence 
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was not permitted because it was deemed not relevant and prejudicial as a surprise. (V14:3126:23–

3129:23). As explained above, the evidence was not a surprise. As it was not a surprise, it could 

not be unduly prejudicial to Planet Bingo. State v. Pullens, 281 Neb. 828, 854–55 (2011) (only 

evidence tending to suggest a decision on an improper basis is unfairly prejudicial); accord Brown 

v. Farmers Mut. Ins. Co., 237 Neb. 855, 865–66 (1991); Lincoln Grain v. Coopers & Lybrand, 

216 Neb. 433, 439 (1984).  

Further, the evidence clearly was relevant to both VKGS’ tortious interference and breach-

of-contract claims. The evidence would have supported VKGS’s theory that Planet Bingo filed 

this lawsuit with no appropriate investigation in order to intimidate and threaten VKGS customers 

by showing the lack of diligence both before the lawsuit was filed and throughout the entire liti-

gation. (V14:3042; 3063:16–3115:12); (E1377, 2–3:2076–82, V50); (E1383, 1;2092–95, V50). 

The evidence was also relevant to VKGS’s breach of contract claim. VKGS claimed throughout 

trial that Planet Bingo over-paid for Melange by millions of dollars so that it could target and 

replace VKGS handsets in breach of its agreements with VKGS. Planet Bingo’s defense was that 

it purchased Melange for its valuable “confidential” and “secret” technology, not VKGS’s infor-

mation. Mr. Baer was prepared to offer specific and detailed testimony that showed the jury how 

the “secret” technology that Planet Bingo purchased was placed in the public domain many years 

earlier, undermining Planet Bingo’s defense of the claims against it—and supporting VKGS’s af-

firmative claims. (V14:3064:22–3066:20; 3104:2–3115:10); See Lincoln Grain, 216 Neb. at 439 

(trial court abused its discretion by refusing to admit evidence that rebut opposing party’s posi-

tion); Richardson v. Children’s Hosp., 280 Neb. 396, 408–09, 787 N.W.2d 235, 245 (2010) (ex-

clusion of evidence relevant to issue injected into the case by opposing party was abuse of discre-

tion and reversible error). 
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Despite the numerous ways in which Mr. Baer’s testimony was relevant, the Court pre-

cluded his testimony altogether during the first trial. The district court’s ruling was an abuse of 

discretion and prejudicial to VKGS. The verdict on VKGS’s claims for breach of the 2005 Agree-

ment and tortious interference should be reversed and the claims remanded for a new trial.  

CONCLUSION 

For all of the foregoing reasons, this Court should reverse the verdict against VKGS and 

grant judgment in favor of VKGS. The Court should also reverse the verdict against VKGS on its 

breach of contract claim and remand it to the district court for a new trial. At a minimum, this 

Court should reverse the verdicts in both trials and remand both VKGS’s and Planet Bingo’s 

breach of contract claim on the 2005 Agreement to the district court for a new trial.  

DATED this 14 July 2020.    VKGS LLC, d/b/a Video King 
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