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RETHINKING DISPOSITION PROVISIONS
OF TRUSTS: RECENT TRENDS AND
APPROACHES TO TRUST DESIGN

WITH AN ASSET PROTECTION
FOCUS

MARY E. VANDENACK†

I. RECENT DEVELOPMENTS AND TRENDS AFFECTING
TRUSTS IN ESTATE PLANNING

A. FEDERAL TRANSFER TAX DEVELOPMENTS

The Tax Cuts and Jobs Act1 (“TCJA”) was passed in late 2017.
The TCJA made significant changes to the federal estate and gift tax
rules.  The TCJA allows an individual to transfer ten million dollars
(adjusted for inflation) in asset value by transfers during life or at
death.  The exemption applies to gifts made during tax years 2018
through 2025.  As the law currently stands, the exemption will revert
to $10 million per person (adjusted for inflation in 2026).  For 2020,
the exemption amount (adjusted for inflation) is $11.58 million per
person.

Early on, a concern of many practitioners about the increased ex-
emption was whether gifts made between 2018 and 2025 would be
grandfathered based on the exemption amount that applied when the
gift was made.  That is, if Client Jane makes a lifetime gift of $11
million in 2020 and dies in 2026, when the estate tax exemption has
reverted to $5 million (adjusted for inflation), the concern was
whether some of Jane’s 2020 gift would be taxable by being limited to
the 2026 exemption amount.  Fortunately, the Internal Revenue Ser-
vice (“IRS”) issued final regulations in November of 2019 that indicate
a special rule will apply to gifts made in the years 2018 to 2025—there
will be no clawback.2  The final regulations also confirmed that the
amount that will be eligible for the special rule will be the exemption
amount as adjusted for inflation.

† Founding and Managing Member, Vandenack Weaver LLC.
1. Tax Cuts and Jobs Act of 2017, Pub. L. No. 115-97, 131 Stat. 2054 (codified as

amended in scattered sections of 26 U.S.C.).
2. Treas. Reg. § 20.2010-1(c) (2019).
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B. SHIFT TO INCOME TAX FOCUS AND BASIS PLANNING IN ESTATES

NOT SUBJECT TO ESTATE TAX

Because the current federal estate tax exemption results in a very
limited number of estates being subject to federal estate tax planning,
many estate planners have shifted the tax focus aspects of estate plan-
ning to income tax planning.  When considering gifts and use of trusts,
basis planning becomes an important income tax consideration.  Many
income tax considerations apply in the context of business succession
planning.

C. CHANGING TRUST PROVISIONS USING REFORMATION,
MODIFICATION, AND DECANTING

It is not uncommon that an older irrevocable trust might require,
or at least significantly benefit from, some modernization.  Depending
on state law, various strategies to change trust provisions include ref-
ormation, modification, or decanting.  To the extent that asset protec-
tion is an objective of a settlor in creating a trust, careful
consideration should trend towards making it easier to change trusts
after they have become irrevocable.

The historic doctrine in the United States prohibited modification
or termination of a trust if such modification was contrary to a mate-
rial purpose of the settlor in establishing the trust.  That rule was es-
tablished in Claflin v. Claflin.3  In that case, a beneficiary sought to
terminate a trust prior to the date for termination provided in the
trust.  The court held that a settlor’s intention should be effectuated
absent such intention being contrary to a rule of law or public policy.

The Restatement Third of Trusts acknowledges a trend towards
flexibility.  The test is restated: “A discretionary power conferred upon
the trustee to determine the benefits of a trust beneficiary is subject to
judicial control only to prevent misinterpretation or abuse of the dis-
cretion by the trustee.”4  The concept of material purpose of the settlor
survives in Restatement Third.  Section 65 provides for modification or
termination, but such modification or termination cannot be inconsis-
tent with a material purpose of the trust.5

The Uniform Trust Code includes provisions allowing nonjudicial
settlement agreements as long as such an agreement does not violate
a material purpose of the trust.6  Most states have enacted the Uni-

3. 149 Mass. 19, 20 N.E. 454 (1889).
4. RESTATEMENT (THIRD) OF TRUSTS § 50 (2003).
5. Diana S.C. Zeydel, What’s Happened to Settlor’s Intent?, TR. & EST. 16 (2019).
6. UNIF. TRUST CODE § 111 (2000).
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form Trust Code and a majority of states provide for non-judicial set-
tlement agreements.7

The Uniform Trust Code also contains provisions regarding modi-
fication and termination of trusts.8  Some states require that the abil-
ity to modify a trust be included in the trust document at creation.
Other states do not have such a requirement.  If the settlor and all the
beneficiaries consent, a modification can be made even if the same is
inconsistent with a material purpose.9

In a private letter ruling, the Internal Revenue Service (“IRS”)
ruled that judicial reformation of a trust to correct a scrivener’s error
with respect to Crummey withdrawal powers will not result in estate
tax inclusion in the gross estate of the spouse.  It will also not result in
the exercise or release of a general power of appointment for gift tax
purposes.10  In another private letter ruling, the IRS ruled that a mod-
ification of an irrevocable trust effectively eliminated incidents of own-
ership of the trustee or beneficiary.11

Decanting a trust is a process whereby the assets in one trust are
“decanted” from an existing trust and poured into another trust.  De-
canting has evolved into a significant tool to modify a trust.  De-
canting is particularly useful in dealing with an outdated trust.
Consider an irrevocable life insurance trust created in the first year
that the strategy evolved.  There are significant differences between
an irrevocable trust drafted twenty-five years ago and one drafted to-
day.  Decanting might be used to modify powers of appointment,
strengthen spendthrift provisions, add or remove grantor trust provi-
sions, reduce state and local taxes, extend the term of a trust, change
governing law provisions, and revise a trust to better address a benefi-
ciary with special needs.  The Uniform Law Commission has promul-
gated a Uniform Trust Decanting Act.  The act, in some form, has been
adopted in eight states and is being considered in several others.12

In a private letter ruling, the IRS ruled that the modification of a
trust to allow for appointment of an independent special trustee who
would have the power to create a testamentary general power of ap-
pointment in any of grantor’s descendants; convert a general power of
appointment to a non-general power; and eliminate a power of ap-

7. See, e.g., NEB. REV. STAT. § 30-3811 (2020).
8. UNIF. TRUST CODE § 411.
9. Id.

10. I.R.S. Priv. Ltr. Rul. 201920000–201920003 (May 10, 2019); id. 201941008–
201941023.

11. Id. 201919002; id. 201919003.
12. See Trust Decanting Act, UNIFORM L. COMMISSION, https://www.uniformlaws

.org/committees/community-home?CommunityKey=5b248bac-9251-47fb-bad8-57a23f3d
f540 (last visited Mar. 14, 2020).  The Uniform Decanting Act is presently before the
Nebraska legislature. Id.
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pointment in whole or part, did not result in a change or transfer of
the interests of the primary beneficiary during the primary benefici-
ary’s lifetime.13  Generally, the exercise or release of a general power
of appointment is deemed a taxable gift14 and a power released by a
powerholder during his or her lifetime may result in such release be-
ing subject to estate or gift tax.15  The IRS also concluded that the
exercise by the special trustee of the powers would not be an exercise
or release of a general power of appointment under the Internal Reve-
nue Code section 2514(b).

D. MATERIAL PURPOSE

The Comments to Uniform Trust Code section 65 state:
Material purposes are not readily to be inferred. A finding of
such a purpose generally requires some showing of a particu-
lar concern or objective on the part of the settlor, such as con-
cern with regard to the beneficiary’s management skills,
judgment, or level of maturity. Thus, a court may look for
some circumstantial or other evidence indicating that the
trust arrangement represented to the settlor more than a
method of allocating the benefits of property among multiple
beneficiaries, or a means of offering to the beneficiaries (but
not imposing on them) a particular advantage. Sometimes, of
course, the very nature or design of a trust suggests its pro-
tective nature or some other material purpose.16

In In re Fenske,17 a trust beneficiary sought to remove a bank
trustee and have the beneficiary’s husband appointed as trustee.  The
beneficiary acknowledged that one of her goals in changing the trustee
was to ultimately terminate the trust.  The deceased settlor’s attorney
testified that the settlor’s specific intentions included keeping the as-
sets in trust for an additional generation while providing income to
the interim generation.  The court addressed the concept of material
purpose and quoted a comment to section 411 of the Uniform Trust
Code which stated “Material purposes are not readily to be inferred. A
finding of such purpose generally requires some showing of a particu-
lar concern or objective on the part of the settlor, such as concern with
regard to a beneficiary’s management skills, judgement or level of ma-
turity.”18  The court noted that there was substantial evidence of the
settlor’s objectives in establishing the trust and selecting a trustee to

13. I.R.S. Priv. Ltr. Rul. 201845006.
14. I.R.C. § 2514(b) (2018).
15. Id. § 2041(a)(2).
16. RESTATEMENT (THIRD) OF TRUSTS § 65 cmt. d (2003).
17. 303 Neb. 430, 930 N.W.2d 43 (2019).
18. UNIF. TRUST CODE § 411 (2000); RESTATEMENT (THIRD) OF TRUSTS § 65 cmt. d

(2003).
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achieve those objectives.  The court concluded that permitting a
change of trustee would be inconsistent with a material purpose of the
trust.

E. STATE DEATH TAXES

Some states still have a state estate tax or some form of inheri-
tance tax.  Connecticut has a separate estate tax.  District of Columbia
has a pick-up estate tax.  Hawaii has a modified pick-up tax.  Illinois
has a modified pick-up estate tax.  Iowa, Kentucky, and Nebraska
have inheritance taxes.  Maine has a pick-up estate tax.  Maryland
caps the exemption at $5 million. Massachusetts, New York, Rhode
Island, and Minnesota have pick-up taxes.  New Jersey has an inheri-
tance tax.  Oregon has a separate estate tax.  Pennsylvania has an
inheritance tax.  Vermont has a modified pick-up estate tax.  Wash-
ington has a separate estate tax.19

F. STATE INCOME TAXATION OF TRUSTS

In general, states actively seek to tax trust income if any connec-
tion to the state can be claimed.  In North Carolina Dep’t of Revenue v.
Kaestner 1992 Family Trust,20 the United States Supreme Court held
that North Carolina could not tax an out-of-state trust based solely on
a beneficiary’s residence.  The trust at issue was governed by New
York law.  The Trustee was a resident of Connecticut.  Although the
beneficiary resided in North Carolina, the beneficiary did not receive
any distributions, had no right to demand distributions, and had no
certainty of ever receiving any income from the trust.  The ruling
noted that a trust has a separate existence from its beneficiary.  This
case leaves open other issues about when states can tax an out-of-
state trust based on an in-state beneficiary.

The Kaestner case cited various precedents that remain intact re-
lated to the state taxation of non-resident trusts.  One such precedent
is Safe Deposit & Trust Co. of Baltimore v. Virginia,21 which notes a
common governing principle: The Due Process Clause demands an in-
quiry into the nature of what is controlled or possessed by the benefici-
ary and how that relates to the state’s attempt to tax.

State income tax rules are often an important consideration for
settlors in selecting trust situs, particularly for a non-grantor trust.
Alaska, Florida, Nevada, South Dakota, Washington, and Wyoming

19. See McGuireWoods LLP State Death Tax Chart, JD SUPRA (Jan. 3, 2018),
https://www.jdsupra.com/legalnews/mcguirewoods-llp-state-death-tax-chart-52446/.

20. 139 S. Ct. 2213 (2019), aff’g 371 N.C. 133, 814 S.E.2d 43 (2018).
21. 280 U.S. 83 (1929).



736 CREIGHTON LAW REVIEW [Vol. 53

are the six states that currently have perpetual or near perpetual
trusts and no state income tax.22

G. DEALING WITH DIGITAL ASSETS

Digital asset is defined as “an electronic record in which an indi-
vidual has a right or interest.  The term does not include an underly-
ing asset or liability unless the asset or liability itself is an electronic
record.”23  Essentially, a digital asset can be viewed as an online
account.

The challenge in dealing with digital assets is that the accounts
are governed by “terms of service” and “privacy policies.”  Many of
these terms of service seek to control what can and should be done
with an account after someone dies.

Most of the fifty states have now passed some version of the Re-
vised Uniform Fiduciary Access to Digital Assets Act (“RUFADAA”).
RUFADAA seeks to provide executors, trustees, or court appointees
with complete access to the digital assets of a deceased person.
RUFADAA uses an approach that gives priority to directions given via
an online tool over those in a will, trust, or power of attorney.  In the
absence of an online tool, then directions in a will, trust, or power of
attorney will prevail.  Otherwise, the terms of service will prevail.

In In re Scandalios,24 the decedent’s will did not include any spe-
cific provisions concerning digital assets.  The executor was trying to
access digital photos stored in the decedent’s Apple accounts.  Apple
required a court order to authorize access.  The court issued an order
requiring Apple to provide access to the decedent’s photos, which in-
cluded family pictures.  The court made a distinction between access
to electronic communications and the photographs, and it noted that
the executor sought only digital property.

In Matter of Coleman,25 the parents of a twenty-four-year-old who
died in his sleep sought access to their son’s iPhone.  The court denied
the request and limited access to “non-content” information.

H. RULE AGAINST PERPETUITIES AND THE EVOLUTION

OF LEGACY TRUSTS

The rule against perpetuities is a concept from common law that
sought to prevent trust settlors from tying up assets in trust for
lengthy periods beyond the settlor’s death.  Where the rule against

22. Daniel Worthington, Mark Merric, Ryan Thomas & John Sullivan, Which Trust
Situs Is Best in 2020?, TR. & EST., Jan. 2020, at 75.

23. REVISED UNIF. FIDUCIARY ACCESS TO DIGITAL ASSETS ACT § 2-10 (2015).
24. No. 2017-2976/A (N.Y. Sur. Ct. Jan. 14, 2019).
25. 63 Misc. 3d 609 (2019).
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perpetuities applies, the rule involves limiting the length of future in-
terests that can be created by a trust settlor.  In recent years, the
trend has been for states to repeal the rule against perpetuities and
allow perpetual trusts or to modify the rule to allow near perpetual
trusts.  Many states have adopted the Uniform Statutory Rule
Against Perpetuities, which provides that a trust can continue for the
greater of the rule against perpetuities or ninety years.  As of early
2020, thirty-four states permit perpetual or near perpetual trusts.
The ability to create perpetual or nearly perpetual trusts has resulted
in many settlors adopting “dynasty” or “legacy” trusts.

I. SPENDTHRIFT CLAUSES

A spendthrift clause in a trust is a provision that seeks to protect
beneficiaries from losing their inheritance to creditors.  Generally,
such a clause prohibits a beneficiary from assigning the beneficiary’s
interest in the trust, and it prevents creditors from being able to reach
the trust assets.  The Uniform Trust Code requires that a spendthrift
clause must restrain both voluntary and involuntary transfers.26  A
trust settlor might create a third-party trust (a trust created by a set-
tlor for the benefit of someone else) and include a spendthrift clause to
provide protection for the beneficiary from creditors.  When a settlor
creates a trust for a beneficiary, he or she typically has no obligation
to do so.

Spendthrift provisions are viewed differently by different states
and some states allow certain “exception creditors.”27  A typical spend-
thrift clause might read as follows:

No rights of any of the beneficiaries of this trust estate shall
be subject to assignment or to anticipation, or liable for any
indebtedness or obligation of any beneficiary, or subject to
any attachment or order, decree, judgment or process of any
court on account of, or for the purpose of collecting, any such
indebtedness or obligation. The Trustee shall not be required
to make any disbursements to any assignee or creditor of any
beneficiary or otherwise than into the hands of the benefici-
ary in person.
Exception creditors pursuant to the Uniform Trust Code include a

beneficiary’s child, spouse, or former spouse who has a judgment or
court order against the beneficiary for support or maintenance; a judg-
ment creditor that has provided services for the protection of a benefi-
ciary’s interest in the trust; and a claim of State or the United

26. UNIF. TRUST CODE § 502 (2000).
27. Id. § 503.
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States.28  Typically, to qualify as an exception creditor, the creditor
must show that the beneficiary does not have other resources from
which to make payment.  The Uniform Trust Code provides that a
spendthrift provision will be presumed to constitute a material pur-
pose of a trust.29

In In re Cameron Gift Trust,30 the South Dakota court ruled that
a California court order requiring the trustee of a South Dakota trust
to make child support payments in contravention of the Trust’s spend-
thrift provisions was not entitled to full faith and credit.  The trust
had originally been created in California by the father of Cleopatra.
Cleopatra got divorced and a California court ordered that spousal
support, child support, and attorneys’ fees be paid directly from the
trust.  The trust situs was changed to South Dakota.  South Dakota
does not have irrevocable third-party trust spendthrift clause excep-
tion creditors.  Thus, the court ruled that enforcement of the Califor-
nia court rule would violate South Dakota law.  It is important to note
that the trust at issue was not a self-settled spendthrift trust case.

In United States v. Harris,31 the court ruled that the beneficiary
of two support trusts had a property interest subject to garnishment.
The ruling was based on the premise that the beneficiary had a prop-
erty interest in the trusts and given that interest, a spendthrift clause
did not operate to prevent a creditor from reaching the beneficiary’s
interest in the trust.  The parents of the beneficiary had created two
support trusts for Michael Harris.  One trust provided that the trustee
“shall” make discretionary distributions of income for the beneficiary’s
support and “may” make discretionary distributions for the health,
maintenance, education and best interest of the beneficiary.  The sec-
ond trust provided that the trustee may distribute income or principal
for the beneficiary’s support.  In concluding that the beneficiary had a
property interest, the court noted that the beneficiary had the right to
compel distribution.

In re Testamentary Trust of King32 is a case that should be noted
because Nevada is a state that is well-known to be an asset protection
trust.  The opinion was issued by an Oregon court.  The trustee of the
trust was the surviving spouse of the settlor.  The surviving spouse
was also a beneficiary of the trust.  The trustee made a loan to her son
from a prior marriage.  Suit was filed by the remainder beneficiaries.
The Oregon court applied Nevada law and concluded that damages

28. Id. § 503; see NEB. REV. STAT. § 30-3848 (2020).
29. UNIF. TRUST CODE § 411.
30. 2019 S.D. 35, 931 N.W.2d 244 (2019).
31. 854 F.3d 1053 (9th Cir. 2017).
32. 259 Ore. App. 176, 434 P.3d 502 (2018).



2020] RETHINKING DISPOSITION PROVISIONS OF TRUSTS 739

could be attributed to the trustee beneficiary’s interest in the trust
regardless of a spendthrift clause in the trust.

The validity of a spendthrift clause is an important aspect of asset
protection in a trust.  A spendthrift can be undermined in any trust
where applicable law results in the beneficiary being treated as hav-
ing ownership of trust assets.  To the extent a beneficiary has a right
over assets, a creditor will often be able to obtain access to such assets.
As a result, careful consideration should be given to the design of a
spendthrift trust as well as to the laws that will govern interpretation
of the trust.

J. ASSET PROTECTION

Asset protection is about arranging access, ownership, control and
management of assets in a manner that reduces exposure of assets to
the risk of claims from creditors.  Asset protection makes sense for
almost anyone, but it should be considered for individuals in high risk
professions, for individuals with substantial wealth (who are often
targets), and to address family issues such as divorce, alcoholism, ex-
cessive spending habits, and possible disability.

Basic asset protection considers the state of residence of an indi-
vidual and considers what assets can be protected from attachment by
creditors.  This is called exemption planning.  Bankruptcy exemptions
are a different matter and are not considered in this article.  Asset
protection may also involve consideration of moving to a state with
more protective laws regarding asset protection.

Another basic form of asset protection is the use of a limited liabil-
ity company (“LLC”) to hold assets.  A resident in one state can form
an LLC in another state that provides more favorable asset protection
for LLC members.  Various states provide for various types of reme-
dies against LLCs owned by a debtor.33  Some states limit the reme-
dies of creditors to a charging order, which allows a creditor to seize
any distributions made to a member.  Other states allow judicial fore-
closure or dissolution.  The goal of using an LLC in a protective state
is to seek to create a structure whereby the creditor’s sole remedy is a
charging order.

K. DOMESTIC ASSET PROTECTION TRUSTS

Domestic asset protection trusts are self-settled trusts of which
the settlor of the trust is a permissible beneficiary.  Nineteen states
currently allow the creation of self-settled trusts for asset protection

33. NEB. REV. STAT. § 21-142 (2020) (allowing creditors to obtain a charging order
or to seek judicial foreclosure).
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purposes.  The latest jurisdictions to enact legislation authorizing
such trusts are Connecticut and Indiana.  Such trusts are mentioned
in this article only for purposes of identifying a trend to create such
trusts.  The focus of this paper, however, is on creating and taking
advantage of various possibilities for improving the asset protection of
a third-party trust—that is, a trust created by a settlor for someone
else.

A domestic asset protection is sometimes used in lieu of, or in con-
junction with, a premarital agreement.  A settlor can create such a
trust and be a potential beneficiary.  Creating such a trust prior to
marriage can avoid the need to disclose assets that is required with
respect to premarital agreements.  A domestic asset protection tool
created during marriage (rather than before) will generally not work.

L. DISCRETIONARY TRUSTS

Trust law involves a dynamic tension between the right of the set-
tlor of a trust to direct and protect the assets that the settlor places in
trust via the design of the trust and the rights of the beneficiaries of
the trust.  Under common law, the beneficiary of a discretionary trust
had no property interest in a trust or a right to a distribution.  In addi-
tion, the discretionary power of a trustee could only be challenged for
abuse of discretion.34

State statutes and case law have resulted in differing standards
as to what will be considered a discretionary trust.  Some states limit
the definition of a discretionary trust to one that provides sole discre-
tion to the trustee with no standards or guidelines.  Other states de-
fine a discretionary trust as any trust which provides the trustee any
discretion in making a distribution.

A third-party discretionary trust can provide asset protection that
is different from the kind furnished by spendthrift provisions.  The as-
set protection value of a discretionary trust is premised on the basis
that a beneficiary has no enforceable right to a distribution.  States
seeking to preserve the absence of an “enforceable distribution right”
model legislation on the Restatement Second of Trusts (Restatement
Second). The Restatement Third of Trusts (Restatement Third), how-
ever, has changed the analysis in such a manner that a discretionary
trust is likely to be considered to have created an enforceable right on
the part of a beneficiary.35

34. See RESTATEMENT (THIRD) OF TRUSTS § 50 (2003).
35. Worthington, supra note 23, at 82.
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State laws defining a discretionary trust are an important consid-
eration when creating a trust and determining situs.  Changing situs
can change the dispositive provisions of a trust.36

M. TRUST INTERESTS IN DIVORCE

One issue that arises with respect to marital estates is whether a
beneficiary’s interest in a trust is included in the marital estate.  His-
torically, a settlor could create a third-party trust for his or her benefi-
ciary and have a fair degree of confidence that the assets of such trust
would be treated as assets acquired by gift that would be treated as
separate property and would not be available to a divorcing spouse of
a beneficiary.  Recently, there has been a trend in divorce law that
expands the types of interests that are considered property for divi-
sion in a divorce.  Jurisdictions vary widely in analysis of this issue,
but more and more states are considering, in some manner, a benefici-
ary’s interest in a third-party trust in making equitable division.  The
factors considered in determining whether a beneficiary has a prop-
erty interest or mere expectancy include beneficiary’s present posses-
sory interest, distribution terms and standards, and the ability of the
beneficiary to withdraw his or her interest.

A beneficiary may have different types of interests in a trust, in-
cluding an income interest or an interest in principal.  With respect to
an income interest, a mandatory distribution will likely be considered
a property interest.  An income interest where the trustee has sole dis-
cretion to distribute will be considered an expectancy.  With respect to
a remainder interest in a third-party trust, some states consider
whether the beneficiary’s interest is vested or unvested.  Other states
look to whether the beneficiary’s interest can be reduced to possession.

In Levitan v. Rosen,37 the Massachusetts Court of Appeals ruled
that an enforceable right to a distribution in a third-party trust was
marital property.  The trust was created by the parent of the benefici-
ary and the beneficiary had a life estate with a five percent annual
power of withdrawal.  The court viewed the effect of a spendthrift
clause as limiting assignment to the divorcing spouse.  It is notewor-
thy that the trust specified Florida as governing law.  Because the di-
vorcing beneficiary was a Massachusetts resident involved in a
divorce under Massachusetts law, the court concluded that the trust
interest was subject to Massachusetts law defining marital property.

In Pfannenstiehl v. Pfannenstiehl,38 an appellate court ruled that
a trust with an ascertainable standard was a marital asset.  Ulti-

36. Id. at 79.
37. 95 Mass. App. Ct. 248, 124 N.E 3d 148 (2019).
38. 88 Mass. App. Ct. 121, 37 N.E.3d 15 (2015).
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mately, the Massachusetts Supreme Court ruled that such trust was
not a marital asset.39  Some states take the position that income inter-
ests are considered in a divorce proceeding.40

N. DIRECTED TRUSTS

Directed trusts are not a new concept but have become more pop-
ular in recent years.  A directed trust typically divides the historic
roles of the trustee into components that include such roles as invest-
ment committee, trust protector or advisor, and distribution commit-
tee.  These various committees or roles have certain responsibilities
and right to direct the trustee, which is typically an administrative
trustee.  This is different from a delegated trust, where the trustee
typically holds significant authority but has the ability to delegate cer-
tain functions to third parties.

In the directed trust context, the administrative trustee typically
holds title to assets, maintains a trust bank account, provides trust
statements, and prepares trust tax returns.  The administrative trus-
tee will take direction from the investment committee and distribution
committee.

Most states have adopted directed trust legislation.  Legislation
was initially adopted based on section 808 of the Uniform Trust Code
or Restatement Third of Trusts.  Some states have followed Restate-
ment (Second) of Trusts section 185.  In 2017, the Uniform Law Com-
mission finalized the Uniform Directed Trust Act (“UDTA”)41 in an
effort to address issues raised by existing statutes.  The UDTA has
been adopted in ten states and introduced in several others.  Adopting
estates include Nebraska,42 Arkansas (substantially similar), Colo-
rado, Connecticut, Indiana, Maine, Michigan, Rhode Island, and
Utah.43

O. TRUST PROTECTORS, ADVISORS, & DIRECTORS

The concept of a trust protector remains a relatively new concept.
Generally, a trust protector is an individual, or a group, appointed and
provided certain powers with respect to a trust.  The trust protector
has a variety of possible functions.  One of those may involve simply
providing third-party oversight.  The key to the role of trust protectors

39. Pfannenstiehl v. Pfannenstiehl, 475 Mass. 105, 115, 55 N.E.3d 933, 942 (2016).
40. See Fox v. Fox, 1999 N.D. 68, ¶ 17, 592 N.W.2d 541, 547 (1999).
41. UNIF. DIRECTED TRUST ACT (2017).
42. NEB. REV. STAT. § 30-4319 (2020).
43. See Directed Trust Act, UNIFORM L. COMMISSION, https://www.uniformlaws.org/

committees/community-home?CommunityKey=ca4d8a5a-55d7-4c43-b494-5f8858885d
d8 (last visited Mar. 15, 2020).
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is how the roles are defined in the governing document creating the
role.

Typical powers given to a trust protector might include: the abil-
ity to modify or amend a trust so that the trust remains consistent
with the tax objectives of the settlor in the face of changes to tax laws,
the ability to amend for a scrivener’s error, the ability to add or elimi-
nate the interests of trust beneficiaries; the power to change the trus-
tee, the authority to veto or direct trust distributions, the power to
change the trust situs, the authority to interpret trust provisions, and
the ability to advise the trustee with respect to a beneficiary.

States vary widely on statutes related to trust protectors.  Some
have adopted specific trust protector statutes.  Others have not.  In
some states that have not adopted specific trust protector statutes, the
concept may be recognized by courts based on the creation of the role
in a trust document.

The Uniform Directed Trust Act seeks to address the issues that
arise when a power is given to someone other than the Trustee.44  The
Act includes a list of powers contemplated for a Trust Director.

The Uniform Trust Code does not include specific trust protector
provisions but does provide some vague guidance about the power to
direct.  Uniform Trust Code section 808(b) states that:

If the terms of a trust confer upon a person other than the
settlor of a revocable trust, power to direct certain actions of
the trustee, the trustee shall act in accordance with an exer-
cise of the power unless the attempted exercise is manifestly
contrary to the terms of the trust or the trustee knows the
attempted exercise would constitute a serious breach of a fi-
duciary duty that the person holding the power owes to the
beneficiaries of the trust.45

Section 808(b) specifies that the terms of a trust may confer upon a
person other than the trustee the power to direct modification or ter-
mination of the trust.

An issue regarding trust protectors and trust advisors has been
the fiduciary duty of the role; however, a detailed discussion is beyond
the scope of this article.  It is worthy of note that the Uniform Trust
Code states that a non-beneficiary with the power to direct has a fidu-
ciary duty.46  The Uniform Directed Trust Act provides that a trust
advisor has a fiduciary duty.47  The Act also provides a list of
exclusions.48

44. UNIF. DIRECTED TRUST ACT Prefatory Note (2017).
45. UNIF. TRUST CODE § 808(b) (2000).
46. Id. § 808(d).
47. UNIF. DIRECTED TRUST ACT § 8.
48. Id. § 5.
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P. HISTORIC DISTRIBUTION STANDARDS

Historically, estate planning attorneys often worked with clients
to decide the age at which trust assets should be distributed to benefi-
ciaries as well as how much income and principal should be distrib-
uted.  When parents are first considering ages of distribution for their
children, it might be typical that the children are minors at the time of
planning.  A typical historic trust might provide that trust assets be
held in trust for the life of the spouse and then be divided and distrib-
uted to the children at various ages.  A typical provision might specify
something like:

One third of the principal shall be distributed outright to my
child when such child attains the age of 30; one half of the
balance of the principal shall be distributed outright to my
child when such child attains the age of 35; and the remain-
der of the trust assets when my child attains the age of 40.
Prior to final distribution, the Trustee shall distribute such
amounts of income to my children as the Trustee deems nec-
essary for the health, education, maintenance and support
(“HEMS”) of my children.
The assumptions behind the ages of distribution were intended to

consider such factors as likely maturity level and life stages.  Unfortu-
nately, it is extremely difficult to predict the right age for distribution
of significant assets.  What happens if, on the day after distribution is
made to the beneficiary, a large judgment is entered against the bene-
ficiary?  What if the beneficiary becomes disabled shortly after distri-
bution?  What if the beneficiary’s spouse chooses the day after
distribution to file for divorce?

Most trusts provide distribution standards for both income and
principal.  The standards may vary.  A trust might use the HEMS
standard noted earlier or provide a percentage or a specific dollar
amount.  To the extent that a standard exists other than sole discre-
tion on the Trustee, income and principal may be subject to the claims
of creditors.

II. RECENT DEVELOPMENTS AND TRENDS AFFECTING
TRUSTS IN ESTATE PLANNING

My personal approach to drafting trusts differently resulted less
from the trends and more from having fifty-plus-year-old clients in my
office say such things as: “Can you please tell my mom that I don’t
want a distribution outright?  She wants to distribute my share out-
right to me because I have done well and am financially successful.
That is exactly why I want her to create a trust for me that doesn’t
distribute outright.  I want asset protection.”  Trends and changes in
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the law are what allow drafters to create trust vehicles that can pro-
vide asset protection.

A. ASSET PROTECTION SPECTRUM

Some clients are very focused on asset protection.  Others like the
idea, but only to the extent that the asset protection does not unduly
limit the access of a beneficiary to assets.  Drafting a trust with the
possibility of asset protection requires a balance between the settlor’s
desire to protect assets from creditors or predators of the beneficiary
and the settlor’s desire to allow the beneficiary access.

B. CONSIDERATIONS IN CREATING A TRUST WITH ASSET PROTECTION

1. Create a Trust for the Life of the Beneficiary

Rather than distributing assets to beneficiaries at certain ages,
create a trust that lasts for the life of the beneficiary.  Settlors worry
about the beneficiary’s ability to ultimately give assets to their spouse
and children.  That is readily resolved by providing the beneficiary a
testamentary power of appointment.

When designing a life trust, the asset protection spectrum comes
into play.  If the settlor would have had the assets distributed outright
to the beneficiaries without a discussion about asset protection, the
trust design might be on the less protective end of the spectrum.  The
less protective end of the spectrum might include scenarios where the
beneficiary can be trustee using other strategies to avoid such a trust
being considered a vested interest or self-settled trust.  The settlor can
include provisions direction a trust protector to make changes to the
trust in the event scenarios arise that threaten the asset protection
purposes of the trust.

A settlor creating a life trust will often be concerned about the
beneficiary’s ability to provide for his spouse, children, or other benefi-
ciaries.  That is readily resolved by a general testamentary power of
appointment.  The type of any power of appointment should be care-
fully considered depending on overall objectives of the settlor and the
related tax issues, but that discussion is beyond the scope of this
article.

2. Divide a Beneficiary’s Share into More Than One Share

A balance between access and asset protection can be achieved by
creating two shares for the same beneficiary.  One share can be de-
signed to focus more on beneficiary access, while the other share can
be focused on asset protection.  The share providing access will have
more exposure to creditors, but the second share can be very protec-
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tive.  This approach can provide a healthy balance between a settlor’s
interest in beneficiary access and in asset protection.

3. Use a Sole Discretion Distribution Standard

Provide that the trustee has the sole discretion to make distribu-
tions.  Stop there.  A trust that provides sole discretion regarding the
distribution of income and principal will be treated as a discretionary
trust in almost any state.  A settlor may want assurance that the ben-
eficiary will be able to receive income.  A simple modification of the
sole discretion standard is to add the historic and well-respected as-
certainable standard of distribution for the Health, Education, Main-
tenance, and Support (“HEMS”) of the beneficiary but this
modification may subject a trust to creditors.  To the extent that a
trust provides specific standards, the more likely that, in some juris-
dictions, the trust will be treated as a property interest.  Given that
the HEMS standard is a well-known ascertainable standard, some
courts consider the amount to be calculable.

4. Identify Asset Protection as a Material Purpose

Avoid using a template “material purpose” clause.  Consider the
objectives of the settlor.  If one of the settlor’s objectives is to create
asset protection for his or her beneficiaries, then be sure to indicate
the same.  Also specify any desire of the settlor to have the assets re-
main in trust for the longest period of time possible.

5. Consider Trustee and Trustee Succession

For the settlor who wants the beneficiary to have as much control
as possible, such beneficiary can be named as trustee.  For the settlor
who wants to prevent a beneficiary from dissipating assets or subject-
ing the assets to creditors, consider who to name as trustee and how to
create succession.  Avoid giving a beneficiary (that the settlor is seek-
ing to protect) the ability to successively name trustees until he or she
gets the trustee that will do what he or she wants.

If the beneficiary is named as trustee, create a mechanism (other
than appointment by the beneficiary trustee) to add a co-trustee.  Also
create a mechanism to remove the beneficiary as trustee.

To the extent that any beneficiary is acting as a trustee with re-
spect to a trust share created for such beneficiary, the more likely it is
that the assets of the trust will be considered a property interest of the
beneficiary.  Thus, it is typically best to use a trustee other than the
beneficiary.
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6. Use a Trust Protector

A trust protector can have the right to veto and compel distribu-
tions.  This power can be used by a trust protector to direct that distri-
butions be made to a beneficiary or to discontinue them.  The trust
protector can also be directed to make changes that protect the trust
in the event that a beneficiary of the trust becomes disabled, goes
through a divorce, or is being pursued by a creditor.  For example, if
the beneficiary is a trustee or co-trustee of a trust, a trust protector
can be directed to remove the beneficiary as a trustee and take such
other actions as may be necessary to protect the spendthrift protection
of the trust and to ensure that the trust is not treated as a property
interest.  It is important that the trust protector be directed to act by
the settlor’s direction to the trust protector in the trust document, and
not by the beneficiary.

A trust protector can also have the right to add or change benefi-
ciaries of a trust.  If a trust protector can eliminate a beneficiary from
a share or add a beneficiary to a share, the interest becomes more of
an expectancy.

7. Include Provisions in a Trust that Contemplate Divorce

Include provisions that eliminate any rights that a spouse of a
beneficiary might have in the event of a filing for divorce.  Treat a
divorcing spouse and all issue who are not also issue of the settlor as
deceased on the date of a filing.

8. Provide a Mechanism to Allow for Delay of Distribution

Create the ability of someone other than the beneficiary to delay
distribution.  Specify the reasons for which distribution can be delayed
and indicate the material purpose connection for any delay.

9. Avoid Template Spendthrift Provisions

Many trust drafters have a standard spendthrift provision in
their trust documents.  Instead of simply using the template, add ad-
ditional and unique language clarifying the settlor’s objectives regard-
ing the inclusion of the spendthrift clause.  Although the Uniform
Trust Code specifies that a spendthrift clause constitutes a material
purpose, state laws vary.  Thus, state that the spendthrift clause is a
material purpose of the trust rather than relying on how a particular
jurisdiction might be treating such provisions.
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10. Include Language Permitting or Preventing Modification
or Decanting

Most states allow trust modification, non-judicial settlements or
decanting.  Some states require language in the trust allowing these
actions to be taken.  Given the possibility of changing trust situs, a
settlor should carefully consider any language that is included al-
lowing modification or decanting.  Rather than simply specifying a
broad power to make changes to the trust, specify the reasons for
which a modification can be made.  Consider including a provision
that prevents early termination.  Such a provision will enhance asset
protection.

11. Consider a Clause that Disinherits a Beneficiary Who Seeks to
Modify a Trust

Limiting the power of a beneficiary to make changes will gener-
ally limit the ability of creditors to step into the shoes of the benefici-
ary.  When drafting such a provision, consider the applicable state law
and apply the law of a state that will enforce the provision.

12. Consider Trust Situs and Governing Law

Many trust drafters automatically make the current state of resi-
dence the trust situs and governing law.  The best situs for a trust
depends on a multitude of factors.49  Make trust situs and governing
law a conscious decision in trust drafting.  Include provisions which
allow for a change of situs and change of governing law.  Some states
routinely modify their laws to make their states more competitive in
attracting trusts.  Changes to the state rules on trusts are a constant.
Create the ability for the trust to be moved to a state where the laws
are consistent with settlor objectives of asset protection.  Do give con-
sideration to connections of the trust to jurisdictions and be careful to
avoid subjecting the trust to state laws unwittingly by such issues as
naming an individual trustee in a state that will use that status to
connect the trust to the state.

Although the Uniform Trust Code provides that governing law
shall be that specified in the trust, there is an exception if that juris-
diction’s law is contrary to a strong public policy of the jurisdiction
having the most significant relationship to the matter at issue.50

Note that the Uniform Directed Trust Act provides that the act
applies to any trust that has its principal place of administration in

49. Worthington, supra note 23, at 79.
50. UNIF. TRUST CODE § 107 (2000).
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the state.51  The provision is included to link conflict of laws rules to
the principal place of administration.52

13. Create a Directed Trust and Bifurcate Duties

Directed trusts bifurcate the duties among a variety of entities or
individuals.  The more that duties and control is allocated to those
other than the beneficiary, the more the beneficiary’s trust interest is
an expectancy.

14. Consider State Income Tax Issues in Trust Design

State income taxes can also diminish the assets of a trust.  States
have gotten very aggressive in pursuing trusts as being taxable based
on any type of connection to the state.  Carefully consider residence of
settlor, trustees, beneficiaries and location of assets when creating a
trust.

15. Create a Perpetual or Near Perpetual Trust

A trust that lasts for a longer period of time and has more benefi-
ciaries is less likely to be considered a property interest of any one of
the beneficiaries.  A settlor who prefers to ensure that his primary
beneficiary has as much benefit from the trust as possible will likely
not choose this approach, but for the settlor focused on long term pro-
tection, dynasty trusts improve asset protection prospects.

51. UNIF. DIRECTED TRUST ACT § 3(a) (2017).
52. Id. § 3 cmt.


