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A MORE SUITABLE VESSEL:
TRUST DECANTING AND THE FUTURE

OF TRUST MODIFICATION
IN NEBRASKA

BY ALEXANDER J. WOLF,† ANTHONY P. DELUCA,†
AND NICHOLAS W. O’BRIEN†

I. INTRODUCTION

The fact that a trust is “irrevocable” does not actually mean it
cannot be changed. This is a widely-known secret in the estate plan-
ning world.  Indeed, practitioners have the luxury of utilizing an in-
creasing number of tools to modify irrevocable trusts.  Historically,
parties have relied on courts, non-judicial settlement agreements, or
the exercise of special powers of appointment to achieve such modifi-
cation.  Today, however, another tool—that of “decanting”—has
emerged as an increasingly popular method of achieving many of the
same irrevocable trust modification goals.  The specific trust modifica-
tion tools available, and the breadth of their utility, largely depends
on the trust situs and the laws of that jurisdiction.  In Nebraska, a bill
currently working its way through the Legislature would make de-
canting available to Nebraska practitioners for the first time.  With
decanting legislation coming into focus in Nebraska, now is an ideal
time for local practitioners to take a closer look at the history of de-
canting; the status of uniform decanting laws, both nationally and
under state law; the uses and benefits of decanting; and examples of
the technical and practical considerations attorneys and fiduciaries
should consider when seeking to decant.

The classic metaphor for trust decanting, and the namesake for
the procedure, is wine decanting.  If a person has average or unfit
wine, it may be desirable to pour the wine through a decanter and into
another container, thereby preserving or improving the quality and
taste of the wine.  Decanting in the context of trusts allows the trustee
to “pour” the assets of an ill-fitting, inflexible, or otherwise deficient
trust into a new trust with modified or improved terms intended to
better suit the needs of the involved parties.  In other words, the pro-
cess of decanting allows for changes and corrections to a trust, with
the added benefit of streamlining the sometimes-cumbersome process
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of entering into a non-judicial settlement agreement or pursuing judi-
cial modification.

The use of decanting during a trust administration has become
increasingly common as trustees and beneficiaries look for ways to
modify the terms of an otherwise irrevocable trust due to circum-
stances that have changed or were not adequately contemplated at the
time the trust was executed.  State enactments and uniform law pro-
posals now provide a set of decanting rules that are designed to (i)
permit increased flexibility to further a settlor’s intent and protect the
beneficiaries’ interests and (ii) prevent abuses by a decanting
fiduciary.

II. A BRIEF HISTORY OF DECANTING LAWS NATIONALLY

The birth of decanting can be traced back to the common law.  The
common law of trusts recognized decanting, as a conceptual power of a
trust fiduciary, for decades before formal legislation was enacted to
define the power.  The Restatement (Second) of Property recognized
that a trustee who has discretionary authority over trust principal has
the authority to vest the beneficial interests in the property of a
trust.1  If the trustee is not limited in the exercise of its powers to
direct the distribution of trust property, the exercise of its discretion
may properly be characterized as a special power of appointment
which the trustee may use to distribute property to a trust beneficiary
in further trust.2  The Restatement (Third) of Property further clari-
fied the use of this power by explicitly stating that the holder of a
special power of appointment may exercise such power by appointing
property in trust, unless indicated otherwise.3  This understanding of
trustee discretion led courts in a number of states to find that the com-
mon law supported a trustee’s authority to appoint property in a way
that allowed for the trustee to effectively decant the assets of the
trust.4  Despite this, the ability of a trustee to decant has not been
specifically addressed under the common law in a vast majority of the
states, leaving the availability or scope of trust decanting in question.
This uncertainty prompted the introduction of state decanting
legislation.

1. Restatement (Second) of Prop.: Donative Transfers § 11.1 cmt. d (1986).
2. See In re Estate of Mayer, 176 Misc. 2d 562, 672 N.Y.S.2d 998 (Sur. Ct. 1998);

RESTATEMENT (SECOND) OF PROP.: DONATIVE TRANSFERS § 19.4(1), cmt. a.
3. RESTATEMENT (THIRD) OF PROP.: WILLS AND OTHER DONATIVE TRANSFERS

§ 19.14 (2011).
4. Phipps v. Palm Beach Trust Co., 196 So. 299 (Fla. 1940); Wiedenmayer v. John-

son, 254 A.2d 534 (N.J. Super. Ct. App. Div. 1969); In re Estate of Spencer, 232 N.W.2d
491 (Iowa 1975); Morse v. Kraft, 992 N.E.2d 1021 (Mass. 2013).
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Decanting legislation was slow to appear, but has expanded rap-
idly over the last decade through a movement initiated by New York,
which was the first state to enact a formal decanting statute, effective
as of July 1992.5  Although originally intended to allow a trustee to
extend the term of a grandfathered generation-skipping transfer trust
to take advantage of the trust’s exemption from the generation-skip-
ping transfer tax, the statute ultimately permitted broader action.
The New York statute, as now amended, allows an expansion of the
trustee’s special power of appointment, authorizing the trustee to in-
vade trust principal and to appoint such principal to the trustee of an
appointed trust for the current beneficiaries of the invaded trust.6
Further, the New York statute allows a trustee—even one without un-
limited discretion—to appoint principal in further trust, so long as the
current, successor, and remainder beneficiaries of the appointed trust
are the same as the current, successor, and remainder beneficiaries of
the original trust.7

New York’s legislation began a slow-burning movement to adopt
trust decanting legislation throughout the nation.  By 2009, seven
other states had adopted state decanting statutes.  Today, nearly
thirty years after enactment of the New York statute, a majority of
states permit decanting in some form.  In twenty-nine of the jurisdic-
tions that permit decanting, the power is provided by legislation that
directly defines the decanting power.8  Other states provide a more
general power for a trustee to appoint assets in favor of the trustee of
another trust based upon the discretionary authority granted to the
trustee or, alternatively, allow the trustee to exercise powers of modi-
fication in a way that allows for appointment of trust assets to a new
trust.9  As a result of the relative patchwork of decanting approaches
among the states, the powers granted to trustees and the accompany-

5. N.Y. EST. POWERS & TRUSTS LAW § 10-6.6 (McKinney 2015).
6. Id. § 10-6.6(b).
7. Id. § 10-6.6(c).
8. ALA. CODE § 19-3D-1 et seq. (2019); ALASKA STAT. § 13.36.157 et seq. (2019);

ALASKA STAT. § 13.36.215 (2019) (definitions); CAL. PROB. CODE § 19501 et seq. (West
2019); COLO. REV. STAT. § 15-16-901 et seq. (2019); FLA. STAT. § 736.04117 (2019); GA.
CODE ANN. § 53-12-62 (2019); 760 ILL. COMP. STAT. 3/1201 et seq. (2019); IND. CODE § 30-
4-3-36 (2020); KY. REV. STAT. ANN. § 386.175 (West 2014); MICH. COMP. LAWS § 556.115a
(2012); MICH. COMP. LAWS § 700.7820a (2012); MINN. STAT. § 502.851 (2020); N.C. GEN.
STAT. § 36C-8B (2019); N.M. STAT. ANN. § 46-12-101 et seq. (2019); N.Y. EST. POWERS &
TRUSTS LAW § 10-6.6 (McKinney 2015); NEV. REV. STAT. § 163.556 (2019); N.H. REV.
STAT. ANN. § 564-B:4-418 (2017); OHIO REV. CODE ANN. § 5808.18 (2013); S.C. CODE

ANN. § 62-7-816A (2014); S.D. CODIFIED LAWS §§ 55-2-15 to -21(2020); TEX. PROP. CODE

ANN. §§ 112.071 – .087 (West 2017); VA. CODE ANN. § 64.2-779 (2019); WASH. REV. CODE

§ 11.107 (2017).
9. ARIZ. REV. STAT. ANN. § 14-10819 (2018); DEL. CODE ANN. tit. 12, § 3528 (2019);

MO. REV. STAT. § 456.4-419 (2019); N.D. CENT. CODE § 59-16.1-01 et seq. (2019); 18 R.I.
GEN. LAWS § 18-4-31 (2020); TENN. CODE ANN. § 35-15-816(b)(27) (2020); § 701.0418;
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ing restrictions placed on the decanting power differ substantially de-
pending upon the law of the relevant jurisdiction.10

In an attempt to create a more uniform and approachable set of
decanting rules, and in response to the increase in the multijurisdic-
tional practice of law, the National Conference of Commissioners on
Uniform State Laws, also known as the Uniform Law Commission
(“ULC”), enacted the Uniform Trust Decanting Act (“UTDA”) in
2015.11  The ULC’s uniform laws allow for rules and procedures to re-
main consistent between states in areas of law where uniformity is
beneficial to individuals and businesses who may operate between the
various states.12  Although the UTDA is still less than five years old,
it has now been enacted in eight states.13 Furthermore, UTDA legisla-
tion has been introduced in three states, including Nebraska, illus-
trating a quickly growing national movement to achieve uniformity
with regard to trust decanting powers.14

III. DECANTING LEGISLATION IN NEBRASKA

In Nebraska, decanting legislation is currently before the state
Unicameral.  Spearheaded by Senator Patty Pansing Brooks, Legisla-
tive Bill 902 was introduced on January 9, 2020 urging the Nebraska
legislature to adopt a version of the Uniform Trust Decanting Act
(“UTDA”).15  The bill also includes a related amendment to NEB. REV.
STAT. § 76-902 to ensure that transfers of property completed pursu-
ant to the decanting power will be exempted from Nebraska documen-
tary stamp tax.  Although based on the UTDA, it is anticipated the
Nebraska Uniform Trust Decanting Act (“NUTDA”), if adopted, will
deviate from the version adopted by the ULC in three key respects.

First, the NUTDA, as proposed, includes provisions requiring de-
livery of notice in accordance with the recently-enacted Nebraska Uni-

WYO. STAT. ANN. § 4-10-816(a)(xxviii), (b) (2019); N.H. REV. STAT. ANN. § 564-B:4-419
(2017).

10. Compare, e.g., CAL. PROB. CODE §19501 et seq. (West 2019) (enacting the Uni-
form Trust Decanting Act, including detailed descriptions of the decanting power and
specific restrictions), with MO. REV. STAT. § 456.4-419 (2019) (providing generally that a
trustee with discretion to make distributions may appoint trust property in further
trust).

11. UNIF. TRUST DECANTING ACT (2018).
12. Id.
13. ALA. CODE 1975 § 19-3D-1 et seq. (2019); CAL. PROB. CODE § 19501 et seq. (West

2019); N.C. GEN. STAT. § 36C-8B (2019); WASH. REV. Code § 11.107 (2017); VA. CODE.
ANN. § 64.2-779 (2019); N.M. STAT. ANN.1978 § 46-12-101 et seq. (2019); COLO. REV.
STAT. § 15-16-901 et seq. (2019).

14. L.B. 902, 106th Leg., 2d Sess. (Neb. 2020); S. 668, 2020 Leg., Reg. Sess. (W. Va.
2020); S. 896, 2019 Leg., 191st Gen. Court (Mass. 2019).

15. Neb. L.B. 902.
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form Directed Trust Act.16  The Nebraska Uniform Directed Trust Act
authorizes and governs irrevocable “directed trusts”—those trusts
over which a “trust protector,” “trust advisor,” or other non-trustee
has authority over some facet of the trust’s administration.17  Specifi-
cally, the proposed NUTDA ensures that persons serving in these ad-
ditional roles receive appropriate notice.18

Second, it is anticipated that the NUTDA, if enacted, will include
provisions intended to avoid circumventing the intent of NEB. REV.
STAT. § 77-2008.03, which addresses the manner of assessing Ne-
braska Inheritance Tax on assets subject to a special power of
appointment.19

Lastly, the NUTDA includes language prohibiting a trustee from
decanting assets from a trust with a spendthrift provision to a trust
without one.20  This provision is intended to preserve the protection of
an irrevocable trust against potential creditors of a trust beneficiary.
Inclusion of this language is intended to harmonize the NUTDA with
the general rule that, under Nebraska law, a beneficiary’s creditor or
assignee may reach the beneficiary’s interest in a trust that is not sub-
ject to a spendthrift provision.21  Further, existing Nebraska law pro-
hibits a beneficiary from transferring an interest in trust in violation
of a spendthrift provision.22

As of writing this article in early March 2020, the proposed
NUTDA (LB 902) has passed through the Banking, Commerce, and
Insurance Committee of the Nebraska Legislature with no negative
comment and has been placed on the general file.23  While not yet en-
acted, and still pending suggestions for amendment before a final
reading and first vote, the legislation is supported by the Nebraska
State Bar Association and is expected to be enacted.

16. NEB. REV. STAT. §§ 30-4301 to 30-4319 (2020).
17. Id. The Nebraska Uniform Directed Trust Act, effective January 1, 2021 (with

prospective applicability for trusts that (i) were created prior to September 7, 2019 and
(ii) have a principal place of administration in Nebraska, but only as related to decisions
or actions occurring on or after September 7, 2019), is based upon the Uniform Directed
Trust Act.

18. Neb. L.B. 902.
19. NEB. REV. STAT. § 77-2008.03 (directing that a special power of appointment, if

present as of the donor’s date of death, shall be not be deemed a transfer from the donor
to the donee of the power, but shall be deemed a transfer of the interest in property
subject to the power from the donor of the power to the specific beneficiary or class of
beneficiaries as of the date of the donor’s death).

20. Neb. L.B. 902.
21. NEB. REV. STAT. § 30-3846.
22. Id. § 30-3847(c).
23. Neb. L.B. 902.
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IV. RATIONALE FOR DECANTING

With local decanting legislation on the horizon, practitioners are
undoubtedly eager to understand the potential uses and practicality of
trust decanting.  Through the expansion and growing uniformity of
decanting laws, the decanting power has evolved to permit a broader
range of acts which permit practitioners and fiduciaries to reform ir-
revocable trusts—within reasonable limits—to ensure the settlor’s
original intent is achieved while also accounting for potential change
in beneficiary circumstance or applicable laws.  As an added benefit,
decanting is often far easier to accomplish when compared to irrevoca-
ble trust modification pursued through the courts or non-judicial set-
tlement agreements.

A. USES AND BENEFITS OF DECANTING

Through exercise of its decanting powers, a trustee may distribute
property of a trust (“first trust”) to one or more other trusts (“second
trusts”) to correct administrative and dispositive terms which are out-
dated, impractical, or not necessary to carry out the settlor’s intent.24

As a result, if the terms of the first trust have become obsolete due to
changing circumstances, or if tax laws have been amended in a way
such that administration of the first trust will yield an undesired or
uncontemplated result, decanting may be employed to (i) adjust and
modify the terms of the first trust or (ii) transfer the assets of the first
trust to one or more second trusts containing terms better suited to
achieve the original settlor’s intent in the context of evolving benefici-
ary circumstances and law.

In the most basic sense, decanting provides the flexibility and op-
portunity to “clean up” many aspects of a trust’s administrative terms.
Often, a decanting may simply correct drafting errors in the first
trust, preserving the interests of the beneficiaries while ensuring that
the administrative terms of the trust can be administered without
mistake.  A decanting may also divide and reallocate the responsibili-
ties of the trust’s fiduciaries, allowing more than one person to split
the responsibilities formerly placed on a single fiduciary’s shoulders
by the original document.  The decanting power may also be used to
modify the rights of the trust’s beneficiaries in material ways by accel-
erating or delaying distributions or by affecting a beneficiary’s powers
of appointment.

24. But see Neb. L.B. 902 § 2(10) (defining “decanting power” to include simple
modification of the terms of the first trust and instances where property of a first trust
is actually distributed to one or more second trusts). See also id. § 23 (defining “second
trust” to mean (i) a first trust after modification or (ii) a trust to which distribution of
property from a first trust is or may be distributed).
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Looking broadly, trust decanting can be carried out to (i) change
administrative provisions; (ii) further settlor intent; (iii) change or
modify fiduciaries; (iv) divide, merge, or consolidate trusts; (v) correct
scrivener’s errors or drafting ambiguities; (vi) modify beneficiary
rights (e.g., accelerating or delaying distributions or eliminating
mandatory income distributions); or (vii) add or eliminate powers of
appointment.25

B. COMPARATIVE EASE

A decanting power generally allows a trustee to modify a trust
through the relatively simple actions of providing the required notices
and adopting a resolution.  In situations where the trustee seeks to
effectuate a decanting by transferring the assets of a first trust to one
or more second trusts, the additional steps of drafting such second
trust(s) and arranging for property to be transferred accordingly will
be required.  Despite these potential additional actions, decanting is
still a comparatively streamlined mechanism for modifying irrevoca-
ble trusts.  The decanting procedure allows for efficient modification of
irrevocable trusts, which generally cannot be changed by a settlor’s
declaration alone and often involve the increased administrative ex-
pense and time associated with court involvement.  For example,
under current Nebraska law, most methods of trust modification re-
quire court approval.26  While not without significant utility, modify-
ing a trust through judicial modification will require consent of all of
the trust beneficiaries (and could also require settlor consent) or a
court determination regarding the legal permissibility of the proposed
modification.27  The Nebraska Uniform Trust Decanting Act
(“NUTDA”), by contrast, would generally allow a fiduciary to decant—
within limits—without approval of a court and with fewer active
participants.28

In this respect, decanting is particularly useful in the context of
administering “special-needs trusts” established for the benefit of an

25. The authors note that caution should be exercised when modifying beneficial
interests or adding or eliminating general powers of appointment as there can be unin-
tended tax consequences.

26. NEB. REV. STAT. § 30-3837 (2020) (allowing modification of an irrevocable trust
by consent of the beneficiaries); id. § 30-3838 (allowing modification because of unantici-
pated circumstances or inability to administer the trust effectively); id. § 30-3839
(allowing modification to accomplish charitable purposes); id. § 30-3840 (allowing modi-
fication of trusts with insufficient value to justify administration); id. § 30-3841 (al-
lowing reformation to correct mistakes); id. § 30-3842 (allowing modification to achieve
tax objectives).

27. Id. § 30-3837(a)-(e).
28. L.B. 902 § 7(b), 106th Leg., 2d Sess. (Neb. 2020); see also UNIF. TRUST DE-

CANTING ACT § 7(b) (2018).
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individual receiving means-tested government assistance benefits.  In
these instances, decanting can permit a trustee to correct or adapt the
terms of a special needs trust to ensure more reliable preservation of
benefits eligibility for the trust beneficiary or, if necessary, decant a
trust that may otherwise endanger benefits eligibility to a second
trust containing provisions intended to preserve such eligibility.29  In
this regard, the NUTDA, as proposed, specifically allows for expanded
decanting powers to modify special needs trusts through decanting.30

This allows great flexibility where an individual with particular needs
but limited resources may otherwise be unable to bear the administra-
tive cost of court modification.  Additionally, the proposed NUTDA
provides increased decanting powers for special needs trusts, which
allows a trustee to decant regardless of the level of discretion the trus-
tee is provided in the trust instrument.31

Comparatively, decanting also provides a less restrictive alterna-
tive to irrevocable trust modification through non-judicial settlement
agreements, which have been the primary alternative to court modifi-
cation in states like Nebraska.  Under existing law, the matters that
can be addressed or resolved by non-judicial settlement agreements
are limited in Nebraska.32  Further, modification through a non-judi-
cial settlement agreement requires the agreement of all interested
persons, which can create practical hurdles and delays.33

V. PRACTICAL CONSIDERATIONS

Although the Nebraska Uniform Trust Decanting Act (“NUTDA”),
if enacted, will provide practitioners with greater planning flexibility,
it will neither eliminate the need to comply with statutory formalities
nor absolve the trustee from complying with their underlying fiduci-
ary duties.  The fiduciary role is at the heart of the Uniform Trust
Decanting Act (“UTDA”) and proposed NUTDA.

A. AN INHERENTLY FIDUCIARY POWER

Under the NUTDA, decanting is viewed as an inherently fiduci-
ary power—that is, only a fiduciary, subject to fiduciary duties, may
decant a trust.  As a result, a non-fiduciary such as a “distribution
advisor” who is not subject to fiduciary duties, may not exercise the
power to decant.  Further, the NUTDA gives fiduciaries the power to
decant but does not create or imply a duty to decant, still requiring a

29. Neb. L.B. 902 § 13(b)-(c); see also UNIF. TRUST DECANTING ACT § 13.
30. Neb. L.B. 902 § 13(b)-(c).
31. Id.
32. NEB. REV. STAT. § 30-3811(d).
33. Id. § 30-3811(a)-(b).
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fiduciary to comply with its fiduciary duties when pursuing trust mod-
ification through decanting.

The decanting power cannot be used to undermine the trustee’s
fiduciary duties to the beneficiaries.  The trustee should only exercise
its decanting power in furtherance of the trust purposes and in fur-
therance of the interests of the beneficiaries.  As a mechanism to pre-
vent abusive use of the decanting power, the NUTDA and other state
laws provide for specific statutory limitations on the scope of a fiduci-
ary’s decanting authority.  For example, the NUTDA prohibits a trus-
tee from using the decanting power to increase its own compensation
without court approval.34  The proposed NUTDA also prevents the
trustee from reducing his liability for breaches of trust or to otherwise
reduce fiduciary liability for the trustees in the aggregate.35

B. IDENTIFYING THE SCOPE OF DECANTING

Generally speaking, the scope of a trustee’s decanting authority is
tied to the distributive discretion granted to the trustee under the
terms of the first trust.  In this regard, the proposed NUTDA draws a
distinction between the decanting authority granted to fiduciaries
whose distributive discretion over principal is subject to an ascertain-
able standard or reasonably definite standard (“limited distributive
discretion”) and those fiduciaries with broader distribution authority
(“expanded distributive discretion”).

Logically, a fiduciary with expanded distributive discretion is
granted a correspondingly expansive power to modify beneficial inter-
ests.36 Conversely, a fiduciary subject to limited distributive discre-
tion is granted a much narrower decanting power.  In these instances,
the NUTDA requires that the second trust(s), in the aggregate, must
grant each beneficiary of the first trust beneficial interests which are
“substantially similar” to the beneficial interests present in the first
trust.37  In practicality, this means that a trust containing an ascer-
tainable standard (or similar) cannot be decanted to remove that stan-
dard or to impose additional distribution restrictions.  Decanting will
only extend to modification of administrative provisions in such
instances.

C. COMPLIANCE WITH ACT REQUIREMENTS AND FORMALITIES

If enacted, the NUTDA will provide a roadmap for exercising the
decanting power.  While more straightforward than other statutory ir-

34. L.B. 902 § 9(b)(1), 106th Leg., 2d Sess. (Neb. 2020).
35. Id. § 17(a); see also UNIF. TRUST DECANTING ACT § 17(a).
36. L.B. 902 § 2(11), 106th Leg., 2d Sess. (Neb. 2020); id. §§ 11, 13.
37. L.B. 902 § 12, 106th Leg., 2d Sess. (Neb. 2020).
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revocable trust modification mechanisms, practitioners and fiducia-
ries still must pay careful attention to the act requirements and
formalities.  Good practice will necessitate preparation of a formal res-
olution containing background information and recitals setting forth
the specific decanting actions that will be taken, delivery of notice in
accordance with the statutory requirements, and, in instances involv-
ing a second trust, careful effectuation of the asset transfers to be com-
pleted as part of the decanting process.

A decanting fiduciary must ensure that proper written documen-
tation is prepared to record the decanting.38  In doing so, a fiduciary
should begin by preparing a resolution with background information
and recitals presenting the reason for the decanting.  In instances
where the decanting will involve creation and funding of a second
trust, the second trust should be clearly documented through a new
trust instrument or, alternatively, by clear reference to the provisions
which are to be different from the first trust.  The trustee should also
acknowledge that the terms of the second trust may be limited by
state law or the terms of the governing instrument.

Of particular importance is compliance with the statutory notice
requirements.  “Private decanting”—decanting without a requirement
that notice be provided to the trust beneficiaries—is permitted in
seven states, not including Nebraska.39  The NUTDA, as proposed,
will require the fiduciary seeking to exercise a decanting power to de-
liver notice of the exercise of such decanting power not later than sixty
days prior to the exercise to a class composed of (i) each settlor of the
first trust, if living; (ii) each qualified beneficiary of the first trust; (iii)
each holder of a presently exercisable power of appointment over any
part or all of the first trust; (iv) each other fiduciary of the first trust;
(v) each fiduciary of the second trust (to include the fiduciaries of a
modified first trust); (vi) each person acting as a trust advisor or pro-
tector of the first trust; (vii) each person holding an adverse interest
who has the power to consent to a revocation of the first trust; and
(viii) the Attorney General in certain circumstances involving deter-
minable charitable interests.40

Finally, and perhaps obviously, in situations where the decanting
involves the creation of a separate second trust, the fiduciary must
ensure that the transfer of property from the first trust to the second
trust is actually completed, including changes to all titling arrange-

38. Id. § 10; see also UNIF. TRUST DECANTING ACT § 10 (2018).
39. ARIZ. REV. STAT. ANN. § 14-10819 (2018); DEL. CODE ANN. tit. 12, § 3528 (2019);

N.H. REV. STAT. ANN. § 564-B:4-419 (2017); NEV. REV. STAT. § 163.556 (2019); S.D. CODI-

FIED LAWS §§ 55-2-15 to -21 (2020); TENN. CODE ANN. § 35-15-816(b)(27) (2020); WYO.
STAT. ANN. § 4-10-816(a)(xxviii), (b) (2019).

40. L.B. 902 § 7, 106th Leg., 2d Sess. (Neb. 2020).
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ments applicable to trust assets.  While the proposed NUTDA contains
remediation provisions to help rescue “imperfect” decantings, it does
not appear to contemplate an attempted decanting where the assets
were not transferred.41  If a proposed decanting is documented, the
provisions of the first trust remain unchanged, and the assets of the
first trust are never transferred to the intended second trust, there is
risk that the decanting could be moot, yielding the same result as if no
decanting had been pursued.

D. TAX CONSIDERATIONS

Trust decanting, when done thoughtfully, generally does not re-
sult in adverse income tax, gift tax, or estate tax consequences subject
to some very notable exceptions.  While a detailed analysis of the asso-
ciated tax rules is beyond the scope of this Article, the information
below contains a high-level summary of some of the most relevant
considerations.

Generally speaking, trust decanting will not trigger federal in-
come tax consequences.42  From a federal income tax standpoint, the
grantor of the first trust will generally be considered the grantor of the
second trust in the context of decanting.43  Further, if both the first
trust and second trust are grantor trusts as to the same person, then,
generally speaking, there will not be federal income tax consequences
to the decanting.44  There are two prominent exceptions to this gen-
eral rule.  First, if decanting causes a beneficiary’s interest in the sec-
ond trust to be “materially different” than that present in the first
trust, the decanting may be deemed a sale or exchange for federal in-
come tax purposes45 unless the change is authorized under state law
and does not require beneficiary consent.46  Second, if the decanting
involves the transfer of assets having liabilities in excess of tax basis,

41. Id. § 22.
42. See, e.g., I.R.S. Priv. Ltr. Rul. 201722007 (Feb. 16, 2017).
43. See Treas. Reg. § 1.671-2(e)(5) (2019).
44. See Rev. Rul. 85-13, 1985-1 C.B. 184.
45. Cottage Sav. Ass’n v. Comm’r, 499 U.S. 554 (1991); Evans v. Comm’r, 30 T.C.

798 (1958); Silverstein v. United States, 419 F.2d 999 (7th Cir. 1969) (holding that an
exchange of property results in realization of gain or loss under I.R.C. § 1001 if the
properties exchanged are materially different and the transfer requires the approval of
the beneficiaries).

46. I.R.S. Priv. Ltr. Rul. 200013015 (Dec. 22, 1999) (ruling that a partition of trust
and changes to administrative provisions would not cause beneficiaries to realize gain
when beneficiaries’ interests were the same as in the first trust); Treas. Reg. § 1.1001-
1(h) (2019); I.R.S. Priv. Ltr. Rul. 200810019 (Nov. 30, 2007) (ruling that conversion of an
income interest to a unitrust interest did not result in adverse income, gift, or genera-
tion-skipping tax consequences); but see Treas. Reg. § 1.643(b)-1 (providing that a
switch from an income interest to a unitrust interest may cause the trust or its benefi-
ciaries to recognize gain if such switch is “not specifically authorized by state statute,
but valid under state law”).
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the decanting could trigger recognition of gain to the extent such lia-
bilities exceed such basis.47  Further, if the decanting results in the
conversion of a grantor trust to a non-grantor trust, the modification
may result in a taxable exchange and trigger a recognition event as to
the transferring trust.48

When considering federal gift tax in the context of decanting,
practitioners and fiduciaries should pay close attention to the benefi-
cial interests in the first and second trusts, as well as the parties to
the decanting transaction.  Federal gift tax consequences may result if
the decanting results in (i) a shift in beneficial interest and (ii) one or
more of the following is true: (a) the trustee exercising the decanting
power has a beneficial interest in the first trust;49 (b) a beneficiary can
prevent a decanting that reduces or eliminates such beneficiary’s in-
terest in the first trust, but does not do so; or (c) the decanting elimi-
nates or reduces a trust beneficiary’s presently exercisable general
power of appointment over the assets of the first trust.50

Looking through a federal estate tax lens, decanting will gener-
ally not trigger federal estate tax consequences unless, with regard to
the settlor of the first trust, the settlor (i) participates in the decanting
in a manner that demonstrates the settlor had implied authority to
control the trust assets (e.g., by directing the first trust be decanted to
effectuate modifications similar to modifications being made to the
settlor’s revocable trust)51 or (ii) is granted powers described in I.R.C.
§§ 2038 or 2042 and such powers were not included in the first trust.
Additionally, decanting may yield federal estate tax consequences if,
with regard to a trust beneficiary (i) the second trust provides a trust
beneficiary a general power of appointment under I.R.C. § 2041 or

the decanting was considered to be a gift by the trust beneficiary
and the terms of the second trust include a power that would trigger
inclusion under I.R.C. §§ 2035-2039 or 2042.  While keeping a close
eye on unintentional federal estate tax consequences of decanting,
under the current federal estate tax environment, decanting may
serve to provide creative opportunities to intentionally include assets

47. Crane v. Comm’r, 331 U.S. 1 (1947); I.R.C. § 752(d) (2018); Treas. Reg.
§ 1.1001-2(a)(4)(v).

48. Treas. Reg. § 1.1001-1.
49. Id. § 25.2511-1(g)(1)-(2).
50. Cerf v. Comm’r, 141 F.2d 564 (3d Cir. 1944) (holding that a beneficiary’s con-

sent to a trust amendment eliminating the beneficiary’s income interest constituted a
taxable gift when the amendment could not be completed without the beneficiary’s con-
sent); see also Treas. Reg. § 25.2514-3(a), (c)(4).

51. I.R.C. § 2038 (governing powers of appointment includable in a decedent’s es-
tate); id. § 2042 (including incidents of ownership of life insurance policies in a dece-
dent’s estate).
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in a settlor or beneficiary’s estate to achieve basis step-up under I.R.C.
§ 1014.

Particular caution and diligence should be exercised with regard
to decanting involving trusts exempt from generation-skipping taxes
as such modifications may result in the loss of the exemption.  By way
of example only, a “grandfathered” generation-skipping transfer tax
exempt trust may lose its exempt status if the modification shifts the
terms of a trust to change the generation in which the beneficial inter-
ests of the trusts will vest.52  Decanting trusts made exempt by alloca-
tion of generation-skipping tax exemption may also result in adverse
tax consequences as certain exercises of the decanting power that af-
fect the beneficial interests of the beneficiaries may also be treated as
actual or constructive additions to the trust, thereby triggering the
loss of generation-skipping transfer tax exempt status.53

E. PREVENTING UNWANTED DECANTING

For a variety of reasons, a settlor of a trust may wish to prevent
decanting.  While the NUTDA provides built in limitations on de-
canting power, the power can be further limited (or completely prohib-
ited) by the terms of the governing instrument.  The NUTDA states
that where the language of the first trust expressly prohibits exercise
of (i) the decanting power or (ii) a power granted by state law to the
trustee to distribute part or all of the principal of the first trust to
another trust or to modify the trust, trust decanting is prohibited.54  If
a settlor wishes to allow decanting but limit the applications where it
may be used, the terms of the trust controlling the trustee’s discretion
may be carefully drafted to limit the trustee’s powers under the
UTDA.55

VI. CONCLUSION

The mechanisms for modification of irrevocable trusts are under-
going rapid modernization.  The Nebraska Uniform Trust Decanting
Act (“NUTDA”) would help Nebraska keep pace with the broader na-

52. Treas. Reg. § 26.2601-1(b)(4)(i)(D) (providing that a generation-skipping tax ex-
empt trust may lose its exempt status if a modification shifts a beneficial interest in the
trust to any beneficiary who occupies a lower generation than the person who held the
beneficial interest prior to the modification or if the modification extends the time for
vesting any beneficial interest in the trust beyond the period provided for in the original
trust).

53. Id. § 26.2601-1(b)(1) (revoking exempt status for additions to a generation-
skipping tax exempt trust after the effective date).

54. L.B. 902 § 15(a)-(b), 106th Leg., 2d Sess. (Neb. 2020); see also UNIF. TRUST DE-

CANTING ACT § 15(a)-(b) (2018).
55. Id.
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tional movement and provide Nebraska estate planners and fiducia-
ries with another flexible estate planning tool to adapt to unforeseen
circumstances, further settlor intent, and enhance existing benefits
inherent in irrevocable trusts.  The NUTDA would not affect existing
processes for trust modification, but would instead create an addi-
tional trust modification avenue.  The NUTDA promotes uniformity
among the states by bringing the opportunity to provide Nebraska
trustees with a set of trust modification tools already in place in many
other jurisdictions.  Going forward, with a careful understanding of
the restrictions and consequences applicable to its use, decanting may
serve to overcome the limitations present in existing irrevocable trust
modification mechanisms in Nebraska.


