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KIOBEL'S "TOUCH AND CONCERN" TEST IN THE ELEVENTH
CIRCUIT (AND ELSEWHERE) AND A NEW PARADIGM FOR
THE EXTRATERRITORIAL APPLICATION OF U.S. LAW

PATRICK J. BORCHERS*
INTRODUCTION

The Supreme Court's jurisprudence on so-called "extraterritorial"
application of federal statutes has long suffered from deep incoherence.
Specifically, it is not clear what it means for a statute to be applied
extraterritorially. Does it mean that the allegedly liability-creating conduct is foreign? Does it mean that the effects of the conduct are felt
abroad? Does it mean that some or all the parties are foreign? Or is it
some combination of the above? Early on, it appeared that the place of
the conduct was the relevant connection. But that absolutist position
weakened some over time. Then, in a spate of opinions beginning in
2010, the Court began to wrestle with the question in earnest, but even
across the span of a few years, the Court had difficulty fitting the cases
into a stable framework. This article focuses on the Supreme Court's
decision in Kiobel v. Royal Dutch Petroleum Co.,' which interpreted
an odd-duck statute known as the Alien Tort Statute (hereinafter
"ATS"). 2 Although the Court in Kiobel unanimously held that the ATS
could not be applied in that case because of the entirely foreign events
and effects, the majority opinion created a new test for whether the presumption against extraterritoriality could be "displace[d]" if "the
claims touch and concern the ... United States .. . with sufficient
force." 3 Lower courts, including those in the Eleventh Circuit, have
been understandably confused.
In Part I, I consider the Supreme Court's extraterritoriality juris-

prudence leading up to Kiobel. In Part II, I discuss Kiobel itself. In
Part III, I examine Kiobel's aftermath, especially in the Eleventh Circuit, and offer a new paradigm for the jurisprudence of extraterritoriality.
Lillis Family Distinguished Professor of Law, Creighton University.
' 569 U.S. 108 (2013).
2 See Kiobel, 569 U.S. at 115; 28 U.S.C. § 1350 (2018).
3 Id at 124-25.
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I. T HE ROAD TO KIOBEL

It has long been a maxim of U.S. law that federal statutes are not
to be construed to have extraterritorial effect absent a clear legislative
intent to do so. Justice Holmes's oft-repeated formulation of that principle was penned in a 1909 antitrust case.4 That decision involved an
attempted application of federal antitrust law to the alleged efforts of a
U.S. company, acting in South America, to monopolize the banana
market.' Holmes wrote as follows: "in [doubtful cases,] a construction
of any statute [is] .. . confined in its operation and effect to the territorial limits over which the lawmaker has general and legitimate power." 6
A more blunt and recent formulation is "[w]hen a statute gives no clear
indication of an extraterritorial application, it has none." 7
On its face, this appears to be a straightforward proposition. It is
apparently grounded on two principles. One is that Congress is
assumed to have domestic matters in mind when it legislates.' This
self-imposed 9 restraint from applying U.S. law abroad has taken on the
name "prescriptive comity" and is defined as "the respect sovereign
nations afford each other by limiting the reach of their laws." 10 So,
continues the reasoning, if Congress means for a statute to apply outside the borders of the United States, it must say so."' Behind comity
lies international law, which forbids nations from too aggressively applying their laws to foreign events and foreign actors.' 2 However, comity-manifested by the presumption against extraterritoriality-can

American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909) (Holmes, J.).
5 Id at 353-57.
6 Id. at 357. Similarly, the Supreme Court held that federal wage and hour
laws did not
apply to work done outside the United States, even though the worker was a U.S. citizen
and the work was for a federal government contract. See Foley Bros., Inc. v. Filardo, 336
U.S. 281, 285 (1949). The Court stated that the presumption against extraterritoriality "is
based on the assumption that Congress is primarily concerned with domestic conditions."
See id
I See Morrison v. Nat'l Austl. Bank Ltd., 561 U.S. 247, 255 (2010).
8 William S. Dodge, International Comity in International Law, 115 CoLuM. L. REv.
2071, 2102 (2015) (quoting EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991)).
9 See Dodge, supra note 8, at 2078.
10 See Hartford Fire Ins. Co. v. California, 509 U.S. 764, 817 (1993) (Scalia, J., dissenting); see also F. Hoffman-La Roche Ltd. v. Empagran S.A., 542 U.S. 155, 164-65 (2004);
Dodge, supra note 8, at 2099-2105.
" See Morrison, 561 U.S. at 255.
12 See RESTATEMENT (FoURTH) FOREIGN RELATIONS §§ 408-13 (AM.
LAW INST. 2018);
4

RESTATEMENT (THIRD) FOREIGN RELATIONS §§ 402, 403 (AM. LAW

INST.

1986).

See also

Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 64 (1804) (noting that Congress is presumed to know the boundaries of international law, and legislation will not be
applied beyond those boundaries unless the legislation explicitly requires it). The Fourth
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and does cause courts to interpret statutes to stop short of international
law boundaries.13
But what is really meant by extraterritorial application of federal
law? Herein lies a central conceptual puzzle. The Supreme Court has
not been explicit on the matter. Some cases are purely intraterritorial:
the parties, the conduct, and the effects of the conduct are all domestic.
Similarly, some cases are purely extraterritorial: the connections are all
foreign.14 The latter are often referred to as "foreign-cubed" or "Fcubed" because the three main connections-the citizenship of the
plaintiff, the defendant, and the location of the conduct-are foreign."
The first clearly does not involve extraterritorial application of U.S.
law, and the second does. However, in many cases domestic and foreign elements mix. A recent and widely debated16 Supreme Court case
on extraterritoriality, Morrison v. National Australia Bank Ltd.,l involved an attempted application of Section 10(b) of the Securities and
Exchange Act of 1934, which prohibits stock fraud on the secondary
securities markets.18 The plaintiffs were foreign, the defendants were
both foreign and domestic, and some (but not all) of the allegedly fraudulent conduct took place in the United States.19
The Second Circuit, following its longstanding conduct-and-effects test, held that the suit was too foreign to proceed because the
shares in issue were of an Australian company and the conduct and

Restatement of Foreign Relations recognizes a variety of connections for so-called "prescriptive jurisdiction" but is more careful to distinguish between international law and comity. See RESTATEMENT (FOURTH) FOREIGN RELATIONS §§ 408-13 (AM. LAW INST. 2018).
13 Morrison, 561 U.S. at 257.
14 See, e.g., Romero v. Int'l Terminal Operating Co., 358 U.S. 354 (1958) (holding that

the U.S. 's Jones Act does not apply to a foreign seaman injured on a foreign ship owned
by a foreign defendant despite broad wording of statute).
15 Morrison v. Nat'l Austl. Bank Ltd., 547 F.3d 167, 171 (2d Cir. 2008), aff'd 561 U.S.
247 (2010); Doe v. Drummond Co., 782 F.3d 576, 585 (11th Cir. 2015).
16 See, e.g., Genevieve Beyea, Morrison v. Nat'l Austl. Bank and the Future ofExtrater-

ritorialApplication of the U.S. Securities Laws, 72 OHmO ST. L.J. 537, 540 (2011) (noting
that Morrison may harm investor confidence in the short term); Wulf A. Kaal & Richard
W. Painter, Forum Competition and Choice of Law Competition in Securities Law After

Morrison v. Nat'l Austl. Bank, 97 MINN. L. REv. 132,138-39 (2012) (noting that Morrison
has encouraged European nations to make their courts more attractive forums for securities
litigation); Note, Hugh B. Hamilton, At the Water's Edge: InternationalInsider-Trading

Enforcement After Morrison, 68 DUKE L.J. 1003, 1008 (2019) (noting that courts should
view Morrison as abrogated by the Dodd-Frank Act).
17 561 U.S. 247 (2010).
18 Securities Exchange Act of 1934, Section 10(b), Pub. L. No. 73-291, 48 Stat. 881 (codified as amended at 15 U.S.C. §§ 78a-78pp (2018)).
19 Morrison, 561 U.S. at 251-52.
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effects were substantially foreign. 20 The conduct-and-effects test was
well-embedded, with every circuit-including the Eleventh-following some version of it, and it was a serious effort by lower federal courts
to divine under what circumstances Congress would want federal law
to apply.2 ' The Supreme Court, however, sought a bright-line rule and
held that no relevant part of the Securities and Exchange Act of 1934
showed congressional intent to apply the statute extraterritorially, and
because the "focus" of the statute is the buying and selling of shares, 22
Section 10(b) does not apply unless the relevant shares are traded on a
U.S. exchange. 2 3 In enforcement actions brought by the Securities and
Exchange Commission and criminal prosecutions, Congress swiftly reinstated the conduct-and-effects test,2 4 but for private suits the Morrison exchange test stands. 25 As to the meaning of the elusive term "extraterritorial," older opinions, such as Justice Holmes's in American
Banana, took it as a given that the application of a federal statute to
allegedly wrongful conduct in another nation constituted impermissible
(absent clear direction otherwise) extraterritorial application.26
In the related act of state doctrine, courts refuse to impose liability
on foreign governments for official actions within the borders of their
nation.27 In the famous and controversial case of Banco Nacional de
Cuba v. Sabbatino, 28 the Supreme Court refused to impose liability for
uncompensated Cuban expropriation of American properties.2 9 But not

20 Morrison v. Nat'l Austl. Bank Ltd., 547 F.3d 167, 176-77 (2d Cir. 2008), aff'd 561 U.S.
247 (2010).
21 See, e.g., In re CP Ships Ltd. Sec. Litig., 578 F.3d 1306, 1313 (11th Cir. 2009); see also
Morrison, 561 U.S. at 275 (Stevens, J., concurring in the judgment) (noting that with "minor variations" other courts "converged" on the Second Circuit's conduct-and-effects test).
22 Morrison, 561 U.S. at 267-68.
23 Or, in the case of an off-exchange sale, if it takes place in the United States. Id at 273.
24 See 15 U.S.C. § 77v(c) (2018). The provision intended to overrule Morrison in SEC
enforcement actions and criminal prosecutions; it somewhat unartfully purportedto restore

"jurisdiction" over extraterritorialenforcement. However, the provision has been correctly

interpreted to restore affirmative authority over such actions. See, e.g., SEC v. Scoville,
913 F.3d 1204, 1215-16 (10th Cir. 2019).
25 See American Banana, 213 U.S. at 356.

See id 354-58. The Court made the same assumption regarding federal wage and hour
laws in Foley Bros., Inc. v. Filardo, 336 U.S. 281 (1949). The Court held that federal law
did not apply to work outside the United States even though the parties were American.
26

Id at 290. This assumption that "extraterritorial"refers to extraterritorialconduct was also

made by the Court in Empagran, 542 U.S. at 165.
27 Dodge, supra note 8, at 2101-02.
28 376 U.S. 398 (1964).
29 Id. at 402 (stating that purported compensation was "illusory"). The specific application of the act of state doctrine regarding expropriations in violation of international law
was, however, abrogated by the so-called Hickenlooper Amendment. See 22 U.S.C. §
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everything was extraterritorial in these cases. In American Banana,the

parties were U.S. corporations and U.S. (and other) consumers would
be paying more for bananas than if there were competition in the market. 30 In Sabbatino, the effects on American property owners were
foreseeable. 3' Yet in both cases, apparently as a matter of comity, 32 the
Supreme Court refused to impose any legal consequences because the
conduct in question was foreign.
The early-and mostly unstated-premise that U.S. law is being
applied extraterritorially if, and only if, the conduct takes place abroad
eventually started to become less absolute. The conduct-and-effects
test for application of Section 10(b) of the Securities and Exchange Act
took root in the 1960s and flourished in lower federal courts until the
2010 Morrison decision. 33 The conduct-and-effects test was grounded
in the unfairness of denying a deceived U.S. investor recourse to domestic law simply because the fraudulent plot was hatched and executed abroad. 34 Similarly, courts refused to allow the United States to
be a "Barbary Coast" in which fraudsters could act in the United States
with impunity as long as their fraudulent acts were targeted at foreign
victims.3 1 In Matsushita Electrical Industry Co. v. Zenith Radio
Corp.,36 the Supreme Court assumed-without much discussion-that
foreign conduct in violation of U.S. antitrust laws could give rise to a
claim if certain types of effects were produced in the United States. 37
38
In HartfordFireInsurance Co. v. California,
a sharply divided

Court seemed to agree that amendments to the antitrust laws evinced
an intent to have them apply to foreign conduct. 39 But the Court split

five to four on whether international law restraints required dismissal.4 0
Powerful English reinsurers, acting in England, allegedly violated U.S.

antitrust law by forcing U.S. primary insurers (i.e., insurers who sell
policies directly to consumers) to re-write their policies in ways unfa-

2370(e) (2018).
30 American Banana, 213 U.S. at 354.
31 Sabbatino, 376 U.S. at 406-07.
32 Dodge, supra note 8, at 2100-02.
33 Morrison, 561 U.S. at 275 (Stevens, J., concurring in the judgment).
34 Id at 285.
3 See, e.g., SEC v. Kasser, 548 F.2d 109, 116 (3d Cir. 1977).
36 475 U.S. 574 (1986).
3 Id. at 583.
38 509 U.S. 764 (1993).
39 id at 796.
40 Id at 798; id at 812 (Scalia, J., dissenting in part).
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vorable to policyholders, such as excluding pollution coverage and limiting the term of the policy to when claims were made. 41 Both the majority and the dissent relied heavily on the Third Restatement of Foreign Relations. 42 The majority, led by Justice Souter, held that
international law concerns did not counsel dismissal because of the direct impact on American consumers. 43 Justice Scalia in his dissent
noted that the conduct of the English reinsurers was legal under British
law, and he would have dismissed to avoid a perceived conflict between English and American interests.4 4
But in between Matsushita and HartfordFire, in another Supreme

Court decision, the locus of the allegedly wrongful conduct carried the
day. In EEOC v. ArabianAmerican Oil Co. (hereinafter Aramco),45 an
American citizen employed in Saudi Arabia by an American oil company alleged that his employment was terminated in violation of Title
VII of the Civil Rights Act of 1964.46 The Court assumed, without
extended discussion, that to apply Title VII would be extraterritorial
because the allegedly unlawful conduct took place abroad. 47 Although
the employee was able to point to statutory language that either implied
or assumed Title VII would apply to a dispute abroad between two
American citizens, 48 the majority found that the statute did not manifest
a clear intent to apply to foreign conduct. 49 The dissent did not quarrel
with the assumption that the attempted assertion of Title VII was extraterritorial but thought that statute was clear enough to apply abroad,
particularly in a dispute between two Americans. 50
As with Morrison, Congress stepped in quickly. In Morrison, as
noted above, Congress restored the conduct-and-effects test for SEC
civil enforcement actions and for criminal prosecutions. 5 ' In Aramco,
Congress overruled the Supreme Court by amending Title VII to apply
to disputes between Americans.5 2 And, as noted below, Congress
41

Id at 770-71.

Id at 796; HartfordFire, 509 U.S. at 813 (Scalia, J., dissenting in part).
43 Id. at 798.
44 Id. at 821 (Scalia, J., dissenting in part).
45 499 U.S. 244 (1991).
46 Id at 247.
47 Id at 246.
48 Id at 248-49.
49 Id at 259.
51 Id at 267 (Marshall, J., dissenting).
51 See 15 U.S.C. § 77v(c) (effective 2010); Morrison v. Nat'l Austl. Bank Ltd., 561 U.S.
247, 274-86 (2010). See also the discussion in note 24 above.
52 See EEOC v. Arabian American Oil Co., 499 U.S. 244, 259 (1991); Civil Rights Act of
1991, Pub. L. No. 102-166, § 109, 105 Stat. 1071, 1077 (codified at 42 U.S.C. § 2000e
(2018)).
42
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stepped in to amend the Stored Communications Act to reject lower
court decisions that limited the reach of search warrants seeking electronic information to servers physically located in the United States.5 3
But once again the question of what constitutes extraterritorial application was based on judicial intuition, which usually homed in on
the locus of the allegedly illegal conduct. However, in Aramco, a critical connection-the citizenship of the parties-was with the United
States.54 It seems extraordinarily unlikely that Saudi Arabia would be
offended, or even take note of, an employment discrimination suit between two Americans in a U.S. federal court being judged under U.S.
law just because the firing occurred in Saudi Arabia.
While the Aramco Court seemed to assume that it was obvious that
the case involved an attempted extraterritorial application of federal
law, at least Morrison's focus test recognized that cases do not automatically sort themselves into the categories of extraterritorial and
intraterritorial. 5 5 As the majority put it, "the presumption against ex-

traterritorial application would be a craven watchdog indeed if it retreated to its kennel whenever some domestic activity is involved in the
case." 5 6 Recognizing that cases do not self-identify as extraterritorial,
the Court held that the focus of the statute determines whether the application is extraterritorial.' But the focus test was cut from whole
cloth, and its application, even in Morrison, was debatable.
The Morrison Court was perhaps influenced by the term "exchange" in the title of the Securities and Exchange Act. But a more

plausible focus of Section 10(b) of the act is the prevention of fraudulent sales of securities, 58 most commonly seen in "pump and dump"
schemes, 59 which leads rationally to the locus of the fraud. In such
(2006)).
53 See generallyU.S. v. Microsoft Corp., 138 S. Ct. 1186 (2018) (discussing CLOUD Act
specifically allowing search warrants to reach overseas servers); In re Warrant to Search a

Certain E-Mail Account, 829 F.3d 197 (2016); In re Search Warrant Issued to Google, 264
F. Supp. 3d 1268 (N.D. Ala. 2017).
54 Aramco, 499 U.S. at 247. In modem U.S. conflicts jurisprudence, the co-citizenship
(or domicile) of the parties is often sufficient to apply their home law. See, e.g., Babcock
v. Jackson, 191 N.E.2d 279 at 284-85 (N.Y. 1963) (holding that New York negligence law
applied to an accident occurring in Ontario because the parties' domicile was in New

York).
" Morrison,561 U.S. at 266-69.
56 Id. at 266.
s7 Id.
58 Rule lOb-5, implementing Section 10(b), makes it illegal "[t]o employ any device,
scheme, or artifice to defraud" a purchaser of a security. See 17 C.F.R. § 240.1 Ob-5 (2019).
59 See, e.g., Emergent Capital Inv. Mgmt., LLC. v. Stonepath Grp., Inc., 343 F.3d 189,
197 (2d Cir. 2003).
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cases, the defendants-usually some set of corporate officers and directors-issue falsely optimistic statements about the corporation's
prospects, thus inflating the stock value (the pump), and then just ahead
of the release of bad news they sell shares near the peak of their price
(the dump), 60 reaping large profits. But one might wonder why the
exchange on which the stock is traded should be a more important connection than the place of the conduct or the locus of the injury. In a
world of online trading, important stock exchanges, such as the
NASDAQ, are electronic, not physical. 6 1 Thus, to associate the securities law applicable to a fraud with the purely nominal mailing address
of the exchange is capricious.
Even in the relatively confined world of securities litigation, the
focus test has not proved easy to apply. For example, in application of
the Securities Act of 1933 (which forbids fraud in the initial offering of
securities), lower courts have struggled with the focus test.62 In suits
under the Investment Advisors Act of 1940, lower courts have gravitated toward the place from which the advice is given rather than where
its impact is felt. 63
But the focus test was a serious effort at creating a sorting mechanism for cases that are extraterritorial (in which clear congressional intent to apply the statute abroad would be required) and those that are
not. 64 The Supreme Court, however, recast the focus test in RJR
Nabisco, Inc. v. EuropeanCommunity.6s While RJR Nabisco postdated

Kiobel by three years, its explanation (one might say reformulation) of
Kiobel is critical, as is its explanation of Morrison.

RJR Nabisco was a private civil action brought by the nations of
the European Community under the Racketeer Influenced and Corrupt
Organizations Act (hereinafter "RICO"). 66 Roughly stated, RICO creates criminal offenses involving the activity of criminal organizations
acting as an enterprise. 67 It also creates a private civil cause of action,

60

Id
Joshua Kennon, What is the NASDAQ?, THE BALANCE,

(Mar. 26, 2019),
https://www.thebalance.com/what-is-the-nasdaq-356343.
62 See, e.g., SEC v. Ficeto, 839 F. Supp. 2d 1101, 1106-09 (C.D. Cal. 2011).
63 See, e.g., SEC v. Gruss, 859 F. Supp. 2d 653, 662 (S.D.N.Y. 2012).
61

1 See William S. Dodge, The New PresumptionAgainst Extraterritoriality,133 HARV. L.

REV. 1582 (2020) (arguing that the less-territorial presumption post-Morrisonis superior
to the pre-Morrisonlaw).
65
66
67

RJR Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 2100-01 (2016).
Id. at 2096-98 (citing 18 U.S.C. §§ 1961-68 (2018)).
Id. at 2096.
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with treble damages, for violation of the substantive (or predicate) provisions.68 The Court framed the issue as whether RICO applied "extraterritorially-that is, to events occurring and injuries suffered outside the United States." 69
The case was filed in federal court in New York by the European
Community and twenty-six of its member nations. 70 The plaintiffs alleged a scheme in which Russians and Colombians smuggled drugs
into the European Community in exchange for euros that paid for the
shipment of RJR cigarettes into the European Community. 7 1 The plaintiffs also alleged that RJR had created a money laundering and drug
trafficking enterprise in concert with South American criminal enterprises.72 According to the complaint, the European nations suffered
various harms as a result of RICO violations, including competitive
harm to state-run cigarette enterprises, lost tax revenues, and increased
law enforcement costs.73
The Supreme Court saw the case as presenting two issues. The

first was whether RICO's predicate provisions applied to foreign conduct.74 The second was whether the damage provision of RICO's private right of action applied to foreign injuries. 75 As to the first, the
Supreme Court demurred. 76 Some prohibitions on predicate actssuch as the killing of American citizens abroad-clearly applied
abroad. 77 Because some predicate acts forbidden by RICO clearly contemplated the regulation of foreign conduct, the Court assumed arguendo that the predicate acts, though foreign, alleged in the complaint
could give rise to liability. 78 But as to the damages aspect, the Court
said that Congress intended private RICO actions to address only domestic injuries. 79

The Court took a winding path to reach this conclusion. The RJR
Nabisco Court cast the Morrison focus test as the second of two steps. 80
The first step is to determine whether the statute in question rebuts the

68
69

Id (citing 18 U.S.C. § 1964(c)).
Id at 2096.

Id at 2098.
71 RJR Nabisco, Inc., 136 S. Ct. at 2098.
70

72 Id

73 Id

74 Id at 2099.
7s Id
76 Id at 2102.
77 RJR Nabisco, Inc., 136 S. Ct. at 2102.
78 Id at 2103.
79

Id at 2106.

80 Id at 2101.
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presumption against extraterritoriality. 8 If it does not, the Court then
looks to the focus of the statute to determine whether the case involves
a permitted domestic application of the statute. 82 The Court then attempted to confront the conundrum of what makes an attempted application of a federal statute extraterritorial at all.83 The Court noted that
generally the attempted application is extraterritorial if it attempts to
regulate foreign conduct but applies "whether the statute in question
regulates conduct, affords relief, or merely confers jurisdiction."84
The Court, however, distinguished the case before it from Morrison as involving conduct concededly subject to extraterritorial regulation.S5 The Court batted aside various arguments raised by defendant
RJR, concluding that there was more than enough textual evidence to
support a reading that Congress meant to apply RICO's substantive
provisions extraterritorially. 86 That, according to the majority, rendered the focus test irrelevant because it was the second step in the test,
and it need not be reached given that the first step had been satisfied. 87
All of this appeared to be good news for the plaintiffs, but then the
Court doubled back to address whether damages under a RICO private
right of action could be employed to redress foreign injuries. 88 On this
question, the Court's answer was an emphatic "no." The Court held
that the portion of RICO creating a private right of action gave no indication that it was meant to apply extraterritorially. 89 The Court rejected the circuit court's view that the private right of action did not
require independent evidence of congressional intent to apply extrater-

ritorially given that it simply provided a remedy for actions that were
governed extraterritorially. 90 Although acknowledging that international law might allow Congress to create a private damage remedy for
foreign injuries, the Court saw possibilities for international friction
with actions brought by private parties. 91 That, and the lack of independent intent to apply the private right of action to foreign injuries,

led the majority to decide that the plaintiffs could not state a claim. 92
81
82

Id at 2100-0 1.
Id. at 2101.

83 RJR Nabisco, Inc., 136 S. Ct. at 2100.
84 Id
8s Id
86 Id at 2102-03.
87 Id at 2103.
88 Id at 2106.
89 RJR Nabisco, Inc., 136 S. Ct. at 2106 (citing 18 U.S.C.
90 Id. at 2099.
9' Id at 2107-08.
92 Id. at 2108.

§ 1964(c) (2018)).
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II. KIOBEL
93
Kiobel involved the application of the ATS. A good deal of ink
94
(some of it by me) has been spilled on this enigmatic statute. The
statute provides that "[t]he district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in viola95
tion of the law of nations or a treaty of the United States." Although
the statute appears only to confer federal jurisdiction over causes of
96
action found elsewhere, after a 167-year slumber it was awakened by
97
the Second Circuit in its decision in Filartigav. Pena-Irala.
In Filartiga,the plaintiffs claimed to be opponents of the government of Paraguay. 98 They alleged that a seventeen-year-old family
member was tortured to death by a police official in reprisal for the
family's anti-government activities. 99 Personal jurisdiction over the
defendant was obtained by personal service of process on him while he
was in New York. 100 The court assumed that if jurisdiction were conferred by the ATS under the law of nations, a cause of action under the
law of nations must follow.1 01 The court concluded that torture, as an
instrument of policy, had been renounced by such a large number of
02
nations that it had achieved the status of customary international law.

03
Then came the
Filartigabegan a run of suits under the ATS.1
04
The Sosa
Alvarez-Machain.1
Supreme Court's decision in Sosa v.

Court confronted the substantial argument that the ATS does nothing
more than confer jurisdiction and that any cause of action must find its
origin in positive law. 105 The Court rejected the "only jurisdictional"
Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108 (2013).
94 See, e.g., Patrick J. Borchers, Conflict-of-Laws Considerationsin State Court Human
Rights Actions, 3 U.C. IRvINE L. REv. 45 (2013); Min Yan & Daoning Zhang, From Corporate Responsibility to CorporateAccountability, 16 HASTINGS Bus. L.J. 43 (2020).
95 28 U.S.C. § 1350 (2018).
96 Kiobel, 569 U.S. at 114.
97 Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980).
93

'

Id

at 878.

99 Id.
100 Id at 879.
101 Id. at 880-81.
102 Id at 882 ("[T]here is at present no dissent from the view that the guaranties include, at
a bare minimum, the right to be free from torture.").
103 See, e.g., In re Estate of Marcos, Human Rights Litig., 25 F.3d 1467 (9th Cir. 1994);
see also Ross J. Corbett, Kiobel, Bauman, andthe PresumptionAgainst the Extraterritorial
Application of the Alien Tort Statute, 13 Nw. U.J. INT'L HUM. RIGHTS 50, 52-53 (2015)

(discussing Filartiga).
04 542 U.S. 692 (2004).
'0 William R. Casto, The Federal Courts' ProtectiveJurisdictionover Torts Committed

in Violation of the Law ofNations, 18 CoNN. L. REv. 467,479-80 (1986); Kedhar S. Bhatia,
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construction of the ATS, but just barely. 106 The majority held that it
imported tort causes of action for violations of international law that
are now as well recognized as those referred to in Blackstone's treatise
at the time of the ATS's enactment: piracy, interference with the rights
of ambassadors, and violation of safe conducts. 10 7

Sosa, however, left questions unanswered. One, of course, is what
current violations of international law rise to the level of the universal
condemnation of piracy. Another is whether the ATS applied to corporate defendants. The Supreme Court initially granted certiorari in
Kiobel v. Royal Dutch Petroleum Co. to resolve whether the ATS covered corporate defendants, but at oral argument the Court raised the
question of whether it applied extraterritorially, ordered further briefing, and then decided the case on the latter grounds. 108
The Kiobel plaintiffs were Nigerian nationals, then living in the
United States, suing Nigerian, Dutch, and British corporations. 109 They
alleged that, as residents of the Ogoniland area of Nigeria, they protested the environmental effects of oil exploration and production." 0
They claimed that the corporate defendants, acting in concert with the
Nigerian government, caused brutal acts of reprisal, thus violating international law."'
The Court framed the issue as "whether a claim [under the ATS]
may reach conduct occurring in the territory of a foreign sovereign." 1 2
The Court, citing Morrison, then noted the presumption against extra-

territoriality.11 3 The Court then explained the presumption by seeming
to blend comity and international law concerns; the majority wrote that
"[t]he presumption ... helps ensure that the Judiciary does not erroneously adopt an interpretation of U.S. law that carries foreign policy
consequences not clearly intended by the political branches." 1 4 To its
credit, the majority addressed directly the question of what constitutes
extraterritorial application. The Court noted that the presumption was

Comment, Reconsidering the Purely JurisdictionalView of the Alien Tort Statute, 27

EMORY INT'L L. REV. 447 (2013).
106 Sosa, 542 U.S. at 712.
107 Id at 723-24.
108 Kiobel v. Royal Dutch Petroleum Co., 565 U.S. 1244 (2012) (ordering further briefing
and re-argument). The Court decided in a later case that the ATS did not impose liability
on corporations. See Jesner v. Arab Bank, PLC, 138 S. Ct. 1386 (2018).
109 Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 111-12 (2013).
"10 Id at 113.
11 Id. at 115.
112

Id.

113

Id

11

4 Id. at 116.
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11 5
primarily against allowing U.S. law to regulate conduct abroad.
The majority opinion, however, took a disingenuous turn. The
Court called the ATS "strictly jurisdictional" and a statute that "does
not directly regulate conduct or afford relief." 1 6 It is true that, on its
face, the ATS only refers to jurisdiction, but under the Sosa opinion,
the ATS de facto creates private causes of action under international
law that would not be enforceable by individuals otherwise."' The

majority then asserted, without citation, that foreign policy concerns

"are all the more pressing when the question is whether a cause of action under the ATS reaches conduct within the territory of a foreign
sovereign." 1 8 This would be uncontroversial if the question were one
of liability against a foreign government, but the claims under the ATS
were against corporations doing business in Nigeria, which is not a
nexus that necessarily implicates foreign policy concerns as Kiobel
acknowledged by refusing to attribute any significance to where the
defendants were doing business." 9
In any event, the Court then turned to the familiar question of
whether the statute evinced a clear intent to be applied abroad. The
majority answered in the negative.1 2 0 The Court noted that the statute
specifically applies to aliens, but concluded that this was not enough to
2 1 As to the use of
allow the inference of extraterritorial application.1
"tort" in the statute, the majority invoked the ancient English fiction
that all transitory torts were conclusively presumed to have occurred in
12 2
In
an English county, no matter what the actual locus of the wrong.
evinces
ATS
the
of
text
the
in
"nothing
that
said
majority
the end, the
12
the requisite clear indication of extraterritoriality."3
The Court then turned to the historical background of the ATS.
The Court noted two examples of foreign ambassadors who were respectively assaulted and had their official residence intruded upon by
municipal officials. 2 4 In both instances, the events took place in the
5
United States shortly before enactment of the ATS." From this, the
Court drew the inference that the ATS was passed to address violations
115 Kiobel,
116

569 U.S. at 11.
Id. (internal quotation marks omitted).
117 Sosa v. Alvarez-Machain, 542 U.S. 692, 723-24 (2004).
11
8Kiobel, 569 U.S. at 117.
119 Id at 117.
120 Id. at 118.
121

Id

122

Id at 119.

123

Id

124 Kiobel, 569 U.S. at 120.
125

Id
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of the law of nations occurring domestically. 126
The Court then turned its attention to piracy. This presented a
more difficult example because "[p]iracy typically occurs on the high
seas, beyond the territorial jurisdiction of the United States or any other
country." 127 However, the majority brushed aside regulation of piracy
on the high seas because it did not involve the imposition of U.S. law
on conduct in a foreign nation. 12 8 In the end, the Court concluded that
neither textual nor historical evidence demonstrated that the ATS was
meant to apply extraterritorially.1

29

At this point, one might have expected the Court to conclude with
a bright-line rule that the ATS cannot apply unless the wrongful act
occurred in the United States. The majority noted that the wrongful
conduct alleged occurred outside the United States. But the Court then
decided to leave the door ajar for the ATS to apply in some instances
to wrongful conduct abroad. The Court concluded that "even where
the claims touch and concern the territory of the United States, they
must do so with sufficient force to displace the presumption against
extraterritorial application."" 0 The Court made no attempt to define
"touch and concern" or "sufficient force" except to hold that the corporate defendants carrying on business in the United States could not
suffice.'31
Justice Alito, joined by Justice Thomas, authored the most significant concurrence. Alito (the author of RJR Nabisco), while finding
"much unanswered" by the touch-and-concern test, placed Kiobel
within the ambit of the "focus" test of Morrison.3 2 Relying on the
three historical examples of violations of international law that animated the Sosa decision, Alito reasoned that an ATS claim could only
survive the focus test if it was alleged that domestic conduct by itself
constituted a violation of international law.'3 3
Justice Breyer, joined by Justices Ginsburg, Kagan, and So-

tomayor, authored a concurrence in the judgment that read like a dissent. Breyer took issue with the majority's assertion that the ATS did
not evince an intent to apply extraterritorially. After all, he noted, pun-

12 6

at 120-21.
Id. at 121.

1d

127
128

Id
129 Id at 124.
13 0

Kiobel, 569 U.S. at 124-25.
131 Id at 124-25.
132 Id at 126 (Alito, J., concurring).
133 Id at 127.
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ishing piracy was one of the well-established norms, so the ATS nec134 For Breyer
essarily looked beyond the borders of the United States.
135 Pirates were "fair
the question was "who are today's pirates?"
game" wherever found, and Breyer argued for a similar approach to
perpetrators of genocide and torture, his analog to pirates. 136 Therefore,
Breyer reasoned that the ATS should provide jurisdiction in the following instances: where the tort occurs on American soil, where the defendant is an American national wherever he acts, and where the defendant's conduct substantially and adversely affects American
national interests. 137 Nevertheless, Breyer concluded that the connections with the United States were too slight. The only significant contact with the U.S. was that the corporate defendants had their shares
traded on the New York stock exchange and a small office of a related
13 8
corporation located in New York City.
Kiobel was certain to spawn confusion. An obvious question is

what to make of the lead opinion's omission of any substantial discussion of the focus test. Lower courts split on whether the touch-and-

concern test was the focus test refined for application of the ATS or
whether the tests were distinct.139 And then there was the odd formulation of the touch-and-concern test; it is verbally identical to the common-law test for privity of estates, with no natural analog to alien tort
claims. 14 0 Furthermore, "displace" is a strange verb to attach to the
presumption against extraterritoriality.

One might think of the pre-

sumption as having been rebutted or inapplicable, rather than displaced. Of course, there was the question of what combination of connecting factors to the United States would allow the ATS to apply to
wrongful conduct abroad.
RJR Nabisco attempted to explain Kiobel's relationship to the focus test by stating that it did not require addressing the statute's focus
at all. The RJR Nabisco majority explained that "[b]ecause [in Kiobel]
'all the relevant conduct' regarding those violations 'took place outside

Id at 128-29 (Breyer, J., concurring).
135 Id. at 129 (internal quotation marks omitted).
134

136 Kiobel, 569 U.S. at 131.
131 Id. at 132-33.
138 Id. at 139.
139 See, e.g., Baloco v. Drummond Co., 767 F.3d 1229, 1236-39 (11th Cir. 2014) (blending
focus and touch-and-concern tests); Doe I v. Nestle USA, Inc., 766 F.3d 1013, 1028 (9th
Cir. 2014) (concluding that the tests are distinct).
140 See, e.g., Raintree Corp. v. Rowe, 248 S.E.2d 904, 909 (N.C. App. 1978) (holding that
an obligation to pay country club dues does not touch and concern the estate and thus does
not run with the land).
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the United States' ... we did not need to determine, as we did in Morrison, the statute's focus."141 This recast of Kiobel is problematic.
First, Justice Alito (the author of RJR Nabisco) in his crucial Kiobel
concurrence attempted to fit it within the framework of the focus test. 142
Because Alito's concurrence supplied the crucial fourth and fifth votes
to create the Kiobel majority, it is not accurate to say the Court did not
address the focus test. Nevertheless, the touch-and-concern test was
stranded on a conceptual island. Although some courts after Kiobel
thought it to be an expression of the focus test,1 43 after RJR Nabisco
this is clearly not so. Moreover, there is the conundrum of the controlling Kiobel opinion's use of the verb "displace" regarding the presumption against extraterritoriality. If conduct touches and concerns the territory of the United States with sufficient force, does that render the
case a permissible domestic application of the ATS? Or does it, instead, mean that the ATS has embedded within it a limited intent to
apply extraterritorially? Lower courts were understandably confused.
III. AFTER KIOBEL

One question on which lower courts were split was the one that
Kiobel was originally supposed to decide, which is whether corporations were subject to liability under the ATS.1 44 The Supreme Court
ultimately answered "no" five years after Kiobel.145
A second issue on which lower courts were split was the relationship of the touch-and-concern and the focus tests. Some courts tried to
fit the touch-and-concern test within the focus framework,1 46 while others treated it as a standalone test.1 4 7 The latter position was ultimately
vindicated by the majority opinion in RJR Nabisco,14 8 but the former

141 RJR Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 2101 (2016) (internal quotation
marks omitted).
141 See Kiobel, 569 U.S. at 126-27.
143 See, e.g., Baloco, 767 F.3d at 1235.
44 See, e.g., Doe v. Nestle, S.A., 929 F.3d 623, 639 (9th Cir. 2018) (domestic corporations
can be sued under the ATS); In re Arab Bank, PLC Alien Tort Statute Litig., 808 F.3d 144,
151 (2d Cir. 2015) (ATS not applicable to corporations).
1 See Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1407 (2018). The Court also earlier
concluded that Torture Victims Protection Act, the lone statutory cause of action available
under the ATS, does not apply to corporate defendants. See Mohamed v. Palestinian Auth.,
566 U.S. 449, 451-52 (2012).
146 See, e.g., Baloco, 767 F.3d at 1236-38 (applying both the touch-and-concern and
focus
tests).
147 See, e.g., Doe I v. Nestle USA, Inc., 766 F.3d 1013, 1028 (9th Cir. 2014) (touch-andconcern and focus tests are distinct).
141 See RJR Nabisco, 136 S. Ct. at 210.
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position was certainly rational given Justice Alito's concurrence in Kiobel, which applied the focus test.1 4 9
But the most baffling and still-unresolved question is what to make
of the touch-and-concern test. Almost immediately a circuit split developed. At the heart of it is how, if at all, the citizenships of the parties1 0 should count if some or all of the relevant conduct occurs abroad,
which describes essentially every case brought under the ATS. Usually, the strongest allegation an ATS plaintiff can make is that some of
the actions that resulted in human rights violations were the result of
planning or direction in the United States."'
The Second Circuit took the position that if all of the relevant conduct took place in the United States, the touch-and-concern test did not
come into play.152 The Fourth Circuit, however, is of the view that the
touch-and-concern test is always relevant, regardless of whether conduct took place in the United States. 5 3 The principal difference between the approaches is whether U.S. citizenships of the parties, effects
of the United States, and other connections can be of relevance even
when the facts meet the Kiobel paradigm of all conduct taking place
abroad.

See Kiobel, 569 U.S. at 117, 125.
1s See Jesner, 138 S. Ct. at 1412-13 (expressing the view in Jesner that only Americans
may be defendants under the ATS); Anthony J. Bellia Jr & Bradford R. Clark, The Alien
149

Tort Statute and the Law ofNations, 78 U. CHI. L. REV. 445 (2011). It is inconsistent with

one of the two historical examples the Kiobel Court reasoned animated the ATS, one of
which involved the actions of a foreigner against an ambassador on U.S. soil. Kiobel, 569
U.S. at 120 ("In 1784, a French adventurer verbally and physically assaulted Francis Barbe
Marbois-the Secretary of the French Legation-in Philadelphia.").
151 See, e.g., Cardona v. Chiquita Brands Int'l, Inc., 760 F.3d 1185, 1192 (11th Cir. 2014)
(The plaintiffs alleged that defendant "participated in a campaign of torture and murder in
Colombia by reviewing, approving, and concealing a scheme of payments and weapons
shipments to Colombian terrorist organizations, all from their corporate offices in the territory of the United States.").
152 See Balintulo v. Daimler AG, 727 F.3d 174, 189 (2d Cir. 2013); see also Clarifying
Kiobel's "Touch and Concern Test, 130 HARV. L. REV. 1902, 1902 (2017) (noting circuit
split); Ranon Altman, ExtraterritorialApplication of the Alien Tort Statute After Kiobel,

24 U. MiAwv Bus. L. REV. 111, 127-28 (2015) (discussing circuit split); Karima Tawfik,
To Touch and Concern the United States with Sufficient Force: How American Due Process and Choice of Law Cases Inform the Reach of the Alien Tort Statute After Kiobel, 37
MICH. J. INT'L L. 539, 547-49 (2016) (discussing Fourth and Ninth Circuit cases); Matthew

J. Carey, Note, How Concerned Should We Be? The Conundrum of Kiobel's Touch and
Concern Test and CorporateLiability Under the Alien Tort Statute, 49 SUFFOLK U. L. REV.

451, 453 (2016) (discussing that courts applying broad version of touch-and-concern test
"have strived to retain the spirit of Filartiga").
153 See Al Shimari v. CACI Premier Tech., Inc., 758 F.3d 516, 528 (4th Cir. 2014) (U.S.
citizenship of defendant and some U.S. conduct enough for the claim to "touch and concern" the United States).
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At least four times since Kiobel, the Eleventh Circuit has wrestled
with application of the ATS. The Eleventh Circuit first confronted the
ATS post-Kiobel in Cardonav. ChiquitaBrands International,Inc.1 54

The plaintiffs were Colombian citizens who alleged that the defendants-U.S. corporations-acted in concert with Colombian paramilitary forces, resulting in torture and other human rights violations in Colombia.1" While the appeal was pending, Kiobel was decided. 15 6 The
majority held, without extended discussion, that the case was functionally identical to Kiobel because the alleged acts took place abroad. 157
The majority dismissed the significance of the U.S. citizenship of the
defendants, reasoning that this was far from sufficient to fit the case
within Kiobel's touch-and-concern test.1 58 In an extensive dissent,
Judge Martin noted that while Kiobel "offer[ed] little assistance about
what kinds of domestic connections would be necessary," the dissent
saw at least two. 15 9 One of the domestic connections was that the lead
defendant, Chiquita, was incorporated and had its principal place of
business in the United States; the other was that at least some of the
payments and planning took place in the United States.1 60 Nonetheless,
the majority opinion carried the day. 161
Only a few months later, the Eleventh Circuit decided Baloco v.
Drummond Co.1 62 The facts and the timing of Baloco resembled Cardona. The plaintiffs were the legal representatives of three Colombian
labor organizers allegedly murdered in Colombia by paramilitary
forces.' 63 The murders were allegedly the result of protection of a U.S.
company's mining operations in Colombia.1 64 The defendants were the
U.S. corporation, several U.S. representatives of the corporation, and
one Colombian who was President of the corporation's Colombian operations.1 65 While the case was on appeal, Kiobel was decided.1 66 The
See generally Cardona v. Chiquita Brands Intern., Inc., 760 F.3d 1185 (11th Cir. 2014).

154

155 Id at 1188.
56

Id. at 1189.
Id at 1190.
"" Id at 1189, 1191.
159
1d at 1192.
160 Cardona, 760 F.3d at 1192.
161 The court was writing without the benefit of Jesner, which held that corporate defendants are outside the reach of the ATS. Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1408
(2018).
162 Baloco v. Drummond Co., 767 F.3d 1229, 1252 (11th
Cir. 2014).
163 Id at 1233.
1

57

164

Id

165
166

Id
1d at

1234-35.

2020]

"TOUCH AND CONCERN" TEST

277

court concluded that the connections to the United States did not allow
the ATS to apply.1 67 As in Cardona, the court noted that some of the
parties were American and, allegedly, preparatory steps were taken in

the United States. 168 As to the U.S. conduct alleged, the court turned
its attention to the phrase in Kiobel that "relevant conduct" must be
domestic.1 69 The court concluded that the domestic conduct was not
relevant unless it was directed at the human rights violation or indicated
"an express quid pro quo understanding."1 7 0 The plaintiffs also alleged
that two of the individual defendants attended meetings discussing specific murders and congratulated the paramilitary group of the murder
of two of the plaintiffs' decedents.171 While terming the allegations
"extremely disturbing," the panel noted that the touch-and-concern test
requires a touching of the territory of the United States. 17 2 Thus, the
court held that the ATS claims must fail.' 73
In Doe v. Drummond,'7 4 another panel of the Eleventh Circuit issued one of the most lengthy and comprehensive opinions addressing
the touch-and-concern test. The allegations were functionally identical
to Baloco. The plaintiffs were Colombian citizens suing the same defendants as in Baloco for alleged violations of international law by the
same paramilitary group.7 5 The court noted the earlier two Eleventh
Circuit decisions but opined that "they also [left] unanswered a considerable number of questions as to this circuit's interpretation and application of Kiobel's operative language."176 After reviewing Kiobel the
court noted that "the Kiobel majority did not explain its 'touch and con-

cern' language, nor did it define the operative terms pertinent to this
inquiry, such as 'sufficient force,' 'relevant conduct,' or what more
than 'mere corporate presence' would suffice to permit jurisdiction."177
The court then reviewed out-of-circuit opinions in the Second,
Fourth, and Ninth Circuits. The court referred to the Fourth Circuit's
opinion in Al Shamari as "informative."1 78 As the Eleventh Circuit
167 Id. at 1236.
168 Baloco, 767 F.3d at 1236.
169 Id
170 Id
171 Id
172 Id
173 Id. at 1239.

174 See generallyDoe v. Drummond Co., 782 F.3d 576 (11th Cir. 2015).
175 Id at 589-90.
176 Id at 583.
177 Id at 585-86.
178 Id at 586 (citing Al Shimari v. CACI Premier Tech., Inc., 758 F.3d 520, 529 (4th Cir.
2014)).
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panel noted, the Fourth Circuit found that the U.S. defendants were
"aware of reports" of torture and "implicitly, if not expressly, encouraged it."' 79 The Eleventh Circuit panel contrasted the Fourth Circuit's
approach with the Second's.1 80 Unlike the Fourth Circuit, the Second
Circuit viewed the place of the tortious conduct as de facto dispositive.181 Although the plaintiffs in the Second Circuit case had pled
some U.S. conduct, it was not sufficient to meet what the Eleventh Circuit panel termed the "mens rea standard of the Second Circuit."1 8 2 The
Ninth Circuit's approach differed from the Second's in that it treated
the touch-and-concern test as "distinct," and not an application of the
focus test.1 83 However, in both the Ninth Circuit ATS post-Kiobel
cases, the panels held that the allegations of U.S. conduct were too
1 84
spare to support application of the statute.

The Eleventh Circuit panel then returned to its circuit's own precedents. The panel put relatively little weight on Cardona, saying that
the opinion "stopped short of fully interpreting" the touch-and-concern
test and that it provided "only limited guidance." 185 The panel, however, found Baloco to be essentially binding.1 86 As the panel distilled
the test, it was whether "the claims have a U.S. focus and adequate
relevant conduct occurred within the United States."1 87 The panel then
engaged in a lengthy discussion of whether following three factors distinguished the case from Baloco: (1) some defendants' U.S. citizenship,
(2) the plaintiffs' asserted U.S. interest in applying the ATS (because
the Colombian paramilitary group had been declared a terrorist organization by the U.S. government), and (3) the alleged U.S. conduct. 188
In the end, the panel concluded that the case could not be distinguished
in any significant way from Baloco and held that the ATS claims could
not survive.

The Eleventh Circuit's fourth post-Kiobel effort to construe the
reach of the ATS was considerably briefer than its previous attempts.

179 Id at 586-87 (internal quotation marks and citations omitted).
180 Drummond, 782 F.3d at 587.
181 Id at 587-88.
182 Id at 588.
183 Id.
'84 Id. at 588-89.
1s Id at 589, 590.
186 Drummond, 782 F.3d at 590.
187 Id at 592.
188 Id at 594-98.

189 Id at 599-600.
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In Jarav. Nunez, 190 the plaintiffs were representatives of a Chilean citizen who had allegedly been tortured and killed by the defendant
shortly after the 1973 military coup in Chile. 19 1 The defendant subsequently moved to the United States, where he was sued in federal court
under the ATS.1 92 The panel had little difficulty disposing of the ATS
claims, because no relevant conduct occurred in the United States.1 93
The practical significance of ATS claims has declined considerably from their heyday when it appeared that the statute could provide a
civil remedy for many human rights abuses throughout the world.1 94
The Supreme Court's opinion in Sosa narrowed the categories of
claims that were cognizable,' 95 and individual Justices have dropped
some not-very-subtle hints that they would be willing to reconsider
whether any customary international law violations can be redressed
through the ATS.1 96 The elimination of corporations as potential defendants removed the class of defendants most likely to have assets to
pay a judgment.1 97 Recently imposed constrictions on personal jurisdiction1 98 mean that obtaining jurisdiction over a defendant would require the defendant to live in the United States, or at least be found in
the United States, and be served with process. 199 Finally, as this article
has discussed at length, the Kiobel holding that the ATS does not apply

to extraterritorial conduct absent some undefined "touching" and "concerning" has led most circuit courts to find the statute inapplicable even
to U.S. defendants alleged to have engaged in at least some domestic
conduct leading to the illegal actions abroad. 200
190

See generallyJara v. Nnfez, 878 F.3d 1268 (1lth Cir. 2018).

191 Id. at 1270.
192 Id
193 Id at 1273.
'94 See generallyFilartiga v. Pena-Irala, 630 F.2d 876 (2d. Cir. 1980).
191 See Sosa v. Alvarez-Machain, 542 U.S. 723-24, 738 (2004); Casto, supra note 105, at
480. See generally Bhatia, supra note 104 (discussing how Sosa attempted to limit cog-

nizable claims under the ATS).
196 See, e.g., Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1413 (2018) (Gorsuch, J., concurring) (expressing "serious doubts" about whether Sosa is good law).
197 Id at 1405.
198 See, e.g., Daimler AG v. Bauman, 571 U.S. 117, 121-22 (2014) (holding that substantial automobile sales of a corporate defendant in the forum state were insufficient for personal jurisdiction over a defendant in a suit under the ATS).

199 See Burnham v. Superior Court, 495 U.S. 604, 627-28 (1990) (affirming that in-forumstate service of process is sufficient for inpersonamjurisdiction over an individual defend-

ant).
200 See Cardona v. Chiquita Brands Intern., Inc., 760 F.3d 1185, 1191-92 (11th Cir. 2014);
Baloco v. Drummond Co., 767 F.3d 1229, 1252, 1238-39 (11th Cir. 2014); Doe v. Drummond Co., 782 F.3d 576, 583 (11th Cir. 2015); Altman, supra note 152, at 125; Tawfik,
supra note 152, at 543-49.
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As a prism through which to view the current state of U.S. extraterritoriality jurisprudence, the ATS cases are, however, illustrative.
As practically insignificant as the debate might now be, the fact that
lower federal courts are required to engage in intense factual inquiries,
with differing standards applying in different circuits, to ascertain the
reach of the ATS is illuminating. Moreover, the intra-Eleventh Circuit
struggles are informative. One senses from the extensive opinion in
Doe that the panel would have preferred to follow the Fourth Circuit's
test,20 1 but was bound to a narrower test by the circuit's earlier opinion
in Baloco.202

It is essentially the criticism that the Morrison Court leveled at the
much-better-defined conduct-and-effects test for the application of
Section 10(b). 203 The Court criticized intra- and inter-circuit differences in the application of the test and the inherent uncertainty of results under the test, and sought to remedy the perceived problem with
what it hoped would be a bright-line "transactional" test.204 Morrison
also sought to bring all of the extraterritoriality jurisprudence under the
banner of the focus test.
But less than a decade on, the project has failed. The Court decided Kiobel, in which it announced the touch-and-concern test and left
unclear whether it was an independent test or an application of the focus test. Then in RJR Nabisco, the Court said that Kiobel did not involve application of the focus test at all and. relegated the focus test to
the second of two parts of a test.205
The continuing radical instability of U.S. extraterritoriality jurisprudence derives, I contend, from multiple factors. One is that the Supreme Court has never really settled on what it means for a statute to
apply extraterritorially. Most often the Court centers on the conduct to
be regulated, but this is far from universally true. Morrison itself, by
rejecting the conduct-and-effects test and replacing it with a transactional test clearly contemplated that both domestic and foreign conduct
could escape regulation by section 10(b) if the securities traded on a
foreign exchange. 206 RJR Nabisco conceded that RICO regulated for-

eign conduct, but for private rights of action looked exclusively to

See Drummond, 782 F.3d at 586-87 (discussing the Fourth Circuit's opinion in Al
Shimari v. CACI Premier Tech., Inc., 758 F.3d 520, 520 (4th Cir. 2014)).
201

202 Drummond,782 F.3d at 600.
203
204

Morrison v. Nat'l Austl. Bank Ltd., 561 U.S. 247, 265-66 (2010).

Id. at 266-67.

205 See RJR Nabisco, Inc. v. European Cmty., 136
206

S. Ct. 2090, 2101 (2016).
Morrison, 561 U.S. at 285 (Stevens, J., concurring in the judgment).
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where the damage was felt. Moreover, the swift congressional response to some of the Supreme Court's high-profile extraterritoriality
cases shows that Congress does, at least in some instances, mean to
regulate foreign conduct.
Another destabilizing factor is the clarity of the language needed
to show that a statute requires non-domestic application. Justice Scalia
was bent on requiring clear language in the statute, 207 but other Justices
were willing to consider a wider range of sources. 208
It is likely true that when Congress enacts most statutes it has the
purely domestic scenario in mind. However, if confronted with scenarios involving some combination of foreign actors, conduct, and effects it seems likely that Congress would not limit application of the
case to purely domestic cases. The highly territorial view of the reach
of law is a thing long of the past. A more realistic presumption would
be as follows. First, Congress likely does not mean to tolerate illegal
conduct within U.S. borders, even if the effects of it are felt in foreign
lands. If the domestic conduct is essential to the illegal scheme-even
if accompanied by some consequential foreign conduct-presumptively U.S. law should apply. Second, Congress likely means to protect
U.S. residents from harm suffered in the U.S., even if the illegal conduct producing the harm is foreign. 209 Both these presumptions would
be consistent with a long-standing understanding of international
law. 2 10 Both would be more consistent with what Congress intends, at
least based on the legislative overruling of Aramco and the partial legislative repudiation of Morrison. Similarly, Congress overruled lower
court interpretations of the Stored Communications Act that limited
search warrants for stored electronic communications to computer
servers physically located in the United States. 211 As the issue was before the Supreme Court, Congress amended the Act to provide that
search warrants could reach any information within the U.S. party's
control, even if stored on a server abroad. 2 12
207 Id. at 265.
208 Id. at 274 (Stevens, J., concurring in the judgment).

Of course, if foreign plaintiffs are injured by the same scheme, they should seek recourse under their own law. Cf F. Hoffmann-La Roche Ltd. v. Empagran, S.A., 542 U.S.
155, 165. (2004).
210 See RESTATEMENT (THIRD) FOREIGN RELATIONS §§ 402, 403 (AM. LAW INST. 1986).
See also RESTATEMENT (FOURTH) FOREIGN RELATIONS §§ 408-13 (AM. LAW INST. 2018).
209

211 See In re Warrant to Search a Certain E-Mail Account Controlled and Maintained by

Microsoft Corp., 829 F. 3d 197, 204-05 (2d Cir. 2016), rev'd 138 S. Ct. 1186, 1187-88
(2018); but see In re Search Warrant Issued to Google, 264 F. Supp. 3d 1268, 1271 (N.D.
Ala. 2017) (noting that the focus of statute is on where information is to be disclosed, not
where it is held).
212 See United States v. Microsoft Corp., 138 S. Ct. 1186, 1187-88 (2018) (discussing
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Of course, Congress could rebut these presumptions in either direction. It could say with reasonable clarity that it means to have a
statute only in purely domestic cases. And it could likewise say with
reasonable clarity that it intends for a statute to apply farther than these
presumptions would have it extend. Most importantly, however, more
sensible presumptions would avoid drastic under-enforcement of U.S.
law in cases in which the United States has a clear interest. As Justice
Stevens pointed out in his Morrison opinion, the transactional test
would allow U.S. fraudsters to deceive a domestic retiree and avoid a
private right of action under Section 10(b).2 13 In Aramco, Saudi Arabia
had no conceivable interest in an employment dispute between two
Americans. Frustrating the efforts of U.S. authorities to legally obtain
electronically stored communications, simply on the happenstance that
the communications were archived on a server in Ireland in the prosecution of an American was a wholly unnecessary perversity."' Further, as I have argued, the ATS has been whittled back to the point
where it is of little remaining practical import. U.S. law needs a vision
of extraterritoriality for the twenty-first century, but it is presently stuck
in the nineteenth century.
CONCLUSION

The extraterritorial (or rather the mainly territorial) application of
the ATS is a canary in a coal mine. The practical significance of the
ATS has dwindled with its limitation to individual defendants, the
small number of customary international law violations for which it
offers a remedy, and its nearly complete limitation to territorial application. Even if another ATS case were to find its way back to the Supreme Court, the chances that the current Supreme Court would allow
it to be applied to any set of facts likely to occur in the real world seem
vanishingly small. However, the canary is cheeping that there is a continued deep incoherence in the law of extraterritoriality. The Court is
not clear on what constitutes extraterritorial application of a federal
statute. Even when it does find that the attempted application is extraterritorial, just in the last ten years the Court has not been able to apply
a consistent test. In place of the current "presumption against extraterritoriality," I have argued for a test that presumes that Congress-in
enacting a statute-presumes that it will apply to conduct within the

CLOUD Act specifically allowing search warrants to reach overseas servers).
Morrison v. Nat'l Austl. Bank Ltd., 561 U.S. 247, 285 (2010) (Stevens, J., concurring
in the judgment).
214 See Microsoft Corp., 138 S. Ct. at 1187-88.
213
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United States that is essential to the violation of the law, and that Congress intends to protect U.S. residents from harm suffered in the U.S.,
even if the conduct generating the harm occurred abroad. These twin
presumptions would more accord with the reality of a digital world in
which territorial boundaries are less important and avoid drastic underenforcement of U.S. law.

