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STATEMENT OF THE CASE 

(a) Nature of the Case 

Appellant-Defendant Robert K. Olson, hereinafter referred to 

as Defendant, received notice on October 10, 1986, from Charles 

Circo, acting Chief of Police for the City of Omaha, that his 

employment as Deputy Chief of Police for the City of Omaha had 

been suspended pending a hearing before the City of Omaha 

Personnel Director. Circo further recommended that Defendant's 

employment with the City be terminated. 

On October 31, 1986 a hearing was held in the Personnel 

Director's office regarding the acting Chief of Police's 

determination that Defendant's employment be terminated. Ola M. 

Anderson, the City of Omaha's Personnel Director, concluded that 

Defendant had given false statements during an investigation into 

the Police Department's alleged illegal involvement in the 

surveillance and arrest of John Howell and in accord with her 

finding approved the recommendation that Defendant's employment 

be terminated. 

Pursuant to Omaha Municipal Code, 

Division 4, Section 23-71, Defendant 

Chapter 2 3, Article 2, 

appealed the Personnel 

Director's decision to the City of Omaha Personnel Board. 

Defendant's appeal to the Personnel Board was consolidated with 

the appeals of City of Omaha Police Lieutenants Anthony L. 

Infantino and Timothy Dunning, who were temporarily suspended 

from the Police Department for their alleged impropriety in the 

John Howell surveillance and investigation. The appeals were 
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tried de novo to the five member Personnel Board. 

appeal was eventually denied by the Personnel Board. 

Defendant ' s 

From that decision, Defendant appealed to the Douglas County 

District Court. 

appeal. 

The District Court also denied Defendant's 

(b) Issues Actually Tried in Court Below 

The issues before the Personnel Board were whether the 

statements given during an investigation conducted by the City of 

Omaha Public • Safety Department were false, and secondly, was 

termination of Defendant's employment excessive punishment. 

,; 

(c) How the Issues Were Decided 

The Quasi Judicial Court found, and the District Court 

affirmed, that Defendant did make false statements during the 

investigation and that termination of his employment was merited. 

(d) Issues Before This Court and Allegations of Error 

Issues before this Court are whether the . District Court 

committed reversible error in sustaining the Board's holding on 

the following issues: 

1) Permitting a hostile _ Co-defendant's polygraph result to 

be admitted into evidence during the joint trial over the 

objection of Defendant's counsel. 

2) In consolidating the appeals of three Defendants, 

whereas it was known that Co-defendant Anthony Infantino would 

place the entire blame for any wrongdoing on the Defendant and 
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that evidence admissible to Co-defendant Infantino but 

inadmissible and prejudicial to the Defendant would be offered. 

3) The termination of Defendant's employment was not 

excessive punishment. 

PROPOSITIONS OF LAW 

I. 

Scope of review of administrative hearings, orders and 

findings includes a determination whether there has been due 

process of law, which includes an inquiry into jurisdiction, 

whether there was reasonable notice and opportunity for a 

fair hearing, and whether the finding is supported by the 

evidence. 

Levos vs. Columbus Civil Service Commission, 
214 Neb. 507, 335 N.W.2d 262 (1983) 

II. 

Nebraska has adopted the view that unstipulated polygraph 

evidence is "per se" inadmissible and therefore the trial 

court has no discretion in admitting the evidence. 

State vs. Anderson, State vs. Hochstein, 
207 Neb. 51, 296 N.W.2d 440, cert. den 
450 U.S. 1025, 101 S.Ct. 1731, 68 L. Ed 2d 219 
(1980) 

State vs. Steinmark, l95 Neb. 545, 239 N.W.2d 495 (1976) 

Parker vs. State, 164 Neb. 614, 83 N.W.2d 347, cert. 
den. 355 U.S. 933, 78 s.ct. 775, 2 L.Ed.2d 763 
(1957) 

Boeche vs. State, 15 Neb. 368, 37 N.W.2d 593 (1949) 
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III. 

Polygraph evidence is not competent evidence since said 

polygraph test has not yet received general scientific 

acceptance and the scientific principals involved in such a 

test have not reached the demonstrable stage of reliability. 

The 

Boeche vs. State, 151 Neb. 368, 37 N.W.2d 593 (1949) 

Parker vs. State, 164 Neb. 614, 83 N.W.2d 347 cert. 
den. 355 U.S. 933, 78 S.Ct. 775, 2 L.Ed. 763 
(1957) 

29 Am. Jur. 2d Evidence, Sec. 831 (1967) 

accuracy of 

IV. 

polygraph test results is highly 

questionable and the admission of such evidence invades the 

province of the trier of fact and therefore such evidence .. 
should be looked upon with hostility by the trial court and 

not be admitted into evidence. 

Boeche vs. State, 151 Neb. 368, 37 N.W.2d 593 (1949) 

United States vs. Brevard, 789 F.2d 180 (4th Cir. 1984) 

29 Am. Jur. 2d Evidence, Sec. 831 (1967) 

v. 

Trial court should give great weight to the credibility of 

the witness who refers to the results of a polygraph in 

deciding whether a mistrial is warranted. 

State vs. Edwards, 412 A.2d 83 (Me. 1980) 

United States vs. Brevard, 739 F.2d 180 (4th Cir. 1984) 
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VI. 

If the witness who refers to or mentions the results of a 

polygraph test, and particularly if the witness's polygraph 

is admitted into evidence, a mistrial should be declared if 

said witness is the prosecution's chief witness or if hi~ 

testimony is uncorroborated~ 

State vs. Edwards, 412 A.2d 83 983 (Me. 1980) 

United States vs. Brevard, 739 F.2d 180 (4th Cir. 1984) 

VII. 

Curative instructions in regard to unsolicited references to 

polygraphs are looked upon with favor by the courts and the 

potential for prejudice created by the reference to a 

polygraph can be cured by such an instruction. 

State vs. Beach, 215 Neb. 213, 337 N.W.2d 772, (1983) 

State vs. Vrchota, 212 Neb. 567, 324 N.W.2d 394 (1982) 

VaII. 

A reference to some admissible evidence creates such · a 

strong impression that it is not possible for a curative 

instruction to remove its prejudicial effect. 

United States vs. Brevard, 739 F.2d 180 - (4th Cir. 1984) 

Bruton vs. United States, 391 U.S. 1231, 88 S.Ct 1620, 
20 L.Ed 2d 467 (1968) 

Throckmorton vs. Holt, 180 U.S. 552, 21 S.Ct 474, 45 
L . Ed 6 6 3 (19 0 1 ) 

IX. 

Curative instructions will not remove the prejudicial effect 

of a witness whose credibility is critical and vital if said 
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witness makes a reference to a polygraph or his polygraph is 

admitted into evidence. 

United States vs. Brevard, 739 F.2d 180 (4th Cir. 1984) 

State vs. Edwards, 412 A.2d 983 (Me. 1980) 

x. 

Co-defendant's trial should not be consolidated when it is 

clear that a co-defendant will place the entire blame of the 

wrongdoing on the defendant therefore placing the defendant 

in a position of facing two adversaries--the prosecutor and 

tne co-defendant, or also, if it is clear that the 

co-defendant's defenses are antagonistic and evidence will 

be offered that is admissible to one defendant but 

inadmissible and prejudicial to the other defendant. 

United States vs. Valdes, 262 F.Supp. 474 (D.P.R.) 

State vs. Anonymous, 31 Conn. Supp. 353, 330, A.2d 
830 (1975) 

STATEMENT OF THE FACTS 

Although the basis for Defendant's termination involves the 

sole question of whether Defendant uttered false statements 

during an investigation instigated by the City of Omaha Public 

Safety Department, the motives and facts adduced during the five 

days of testimony are quite numerous and complex and therefore, 

the Defendant submits the following abridgement of the testimony. 

The sequence of events that ultimately led to Defendant's 

termination originated in August of 1985. It was during this 

time that the Omaha Police Organized Crime Unit and Federal 
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Bureau of Investigation ·commenced a joint effort to investigate 

the gambling activities of three individuals. One of the 

individuals to be investigated was John Howell (171:22-172:13). 

John Howell is the son of Sam J. Howell, Douglas County 

Treasurer, and brother-in-law of Michael Boyle, then Mayor of the 

City of Omaha. 

Omaha Police Lieutenant Tim Dunning was the Omaha police 

officer in charge of the investigative unit conducting the 

initial gambling surveillance of Mr. Howell. During this 

investigation, it was reported to Lt. Dunning by his 

investigative officers that John Howell had, on occasion, been 

suspected of driving while intoxicated (175:24-177:5). 

Lt. Dunning was reluctant to take any action against John 

Howell in relation to his suspected drunk driving because of fear 

for himself and his offtcers receiving repercussions from the 

Mayor's office due to the fact that Howell is the Mayor's 

brother-in-law (177:10-16). Dunning explained to FBI agents his 

concerns of arresting Howell when it was stated by FBI Special 

Agent Michael Mott, that if the police arrest Howell for drunk 

driving, the FBI will monitor the handling of the case to see if 

anyone tampers with it (179:8-23). Dunning reported this 

conversation to superior officers through his chain-of-command. 

Dunning's chain-of-command included his immediate supervisor, 

Captain John Mitchell, then Deputy Chief, Charles Circo, and 

concludes with Chief of Police, Robert Wadman. 

On September 16, 1985, Dunning, Mitchell, Circo and Wadman 

met to discuss how to proceed with the handling of the Howell 
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matter. It was at this meeting when Chief Wadman stated in 

reference to Howell, that if the man is drunk, I want him 

arrested (184:8,9). It was further decided that the information 

regarding Howell's drunk driving would be passed on to Lt. 

Infantino, who at all times material hereto was in charge of the 

"D" shift uniform patrol (184:12-24; 294:18-295:2). Officers 

from the "D" shift were to effectuate the arrest of Mr. Howell as 

a result of the on-going gambling investigation being conducted 

by Dunning's investigative unit (303:6-17). The "D" shift, which 

worked hours from 8:00 p.m. to 4:00 a.m., was a newly formed unit 

to handle 

Infantino' s 

special projects 

chain-of-command 

or problems 

within the 

( 2 9 8: 19, 2 0) . Lt. 

"D" shift included 

Captain John Maly as his direct supervisor, Defendant Robert 

Olson as his Deputy Chief, and ended with Chief Wadman. Shortly 

after the meeting, Dunning proceeded to notify Infantino that he 

had met with the Chief and other supervisors and that it was 

decided that he (Infantino) was to have John Howell arrested if 

Howell was in fact found driving drunk (188:15-23). 

Infantino testified that immediately after his conversation 

with Dunning he went to talk with Deputy Chief Olson (305:5-12). 

Infantino stated that Olson told him he was aware of the 

assignment and that he was to make it look as routine as possible 

(305:13-21). After his alleged meeting with Deputy Chief Olson, 

Infantino orchestrated a plan to effectuate Howell's arrest, 

including the use of low frequency radios and undercover cars 

(306:6-11). Infantino's plan called for an Officer Martin to be 

plain clothed in an unmarked car, and to act as the "eyeball", 
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and upon noticing Howell driving erratically to contact Officer 

Alexander who would be uniformed, in a marked police car, about a 

block away. Upon notification from Martin, Alexander was to 

effectuate the arrest. Both officers were assigned to the Howell 

project full time, for eight hours shifts. 

Officers Martin and Alexander had worked four consecutive 

eight hour shifts commencing October 3, 1985, without observing 

any probable cause to arrest John Howell (323:2-25). Infantino 

alleges that he communicated this information to Olson and that 

Olson requested that the assignment continue another two to three 

weeks (325:7-25). On the fifth day of surveillance, John Howell 

was arrested for drunk driving (325:4-25). 

As testified by then Public Safety Director Keith Lant, 

rumors began circulating shortly after the Howell arrest that it 

was anything other than normal and that it was a set-up of John 

Howell (58:20-59:3). There were also allegations made to the 

ef feet that the case was to be monitored to see if anyone, 

meaning high ranking city officials, would tamper with the 

judicial process post arrest (863: 9-864: 4). The Public Safety 

Director is the superior of the Chief of Police· and is directly 

accountable to the Mayor of the City of Omaha. On or about 

August 26, 1986, arresting officer Alexander approached John 

Bober, Sergeant for the Omaha Police Department and 

Vice-President of the Omaha Police Union, concerning his 

involvement in the Howell arrest. Alexander communicated to 

Bober that he thought the orders regarding the Howell case were 

improper and possibly illegal (269:23-278). Bober then contacted 
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the Omaha Police Union president, Greg Thompson, concerning what 

action, if any, should be taken regarding what in their opinion 

was improper conduct on behalf of the Omaha Police Department 

(270:24; 271:13). This meeting led to another meeting with 

Foster Buchard, a veteran police officer assigned to the City of 

Omaha Safety Director's office, Administrative Assistant 

(271:13-25; 428:8-13). It was at this meeting where it was 

agreed that Public Safety Director Lant would be notified of the 

Howell case and it was from this conversation with Safety 

Director Lant that the investigation into police misconduct was 

officially commenced (428:1-431:9). 

On September 3, 1986, the investigative committee 

interviewed Lieutenant Infantino regarding his culpability in the 

surveillance plan. Initially, Infantino denied Olson was 

involved in the surveillance, but then conceded that he became 

very emotional during the 

breaking down (369:10-18). 

interview and was very close to 

Infantino then requested a recess, 

when at such time an off the record conversation took place with 

certain committee members. Infantino was assured that if he was 

only following orders he wouldn't be discipli·ned, and he was 

reminded of Olson's prior statement denying any knowledge of the 

Howell surveillance plan ( 3 6 8: 7-3 7 0: 12) . After this off the 

record conversation and deciding that he didn't want to be left 

to "hand high and dry", Infantino changed his story and said 

that Olson was involved (370:16-18). 

At the inception of the investigation, Chief Wadman was 

under investigation for alleged misconduct by the Public Safety 
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Director's office, but · shortly after the investigation had 

started Wadman was cleared as a suspect in the matter and was 

thereafter given the responsibility of conducting the 

investigation of the Howell arrest along with officer Buchard and 

Torn Marfisi, head of the City of Omaha Labor Relations Department 

(856:6-16; 117:1,2). Upon Wadman's completion of his 

investigation, 

reprimand and 

he 

Lt. 

recommended 

Dunning 

that Lt. Infantino receive a 

a 

involvement in the Howell matter 

minor suspension for their 

(871:3-872:1). Chief Wadman's 

recommendations were not approved by the Public Safety Director's 

office and eventually Chief Wadrnan's employment with the City of 

Omaha Police Department was terminated. At the time of his 

termination, Wadman had not yet had a chance to recommend Deputy 

Chief Olson's punishment, but stated that he would have acquitted 

Olson of any wrong doing (873:13-19). Wadman concluded that the 

surveillance plan involved an "excessive commitment" of police 

resources to arrest a drunk driver but that no laws were broken 

(908:18-910:1). Defendant Deputy Chief Robert K. Olson has been 

a police officer for over 20 years (712:1-3). During this period 

of time, he has rapidly risen through the numerous ranks within 

the police department and has received serious consideration from 

other cities for the position of Chief of Police (712:6-715:9). 

Chief Wadman described Olson as an outstanding police 

administrator (855:19-856:5). 

As a result of the investigation, the following charges and 

repercussions were respectively brought against Lts. Infantino 

and Dunning and Deputy Chief Olson: Lt. Infantino was suspended 
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as a member of the Omaha Police Division, Department of Public 

Safety, for three working days for cooperating in the plan to 

arrest John Howell and monitor it through the judicial system 

(E.B-lP.5); Lt. Dunning was suspended as a member of the Omaha 

Police Division, Department of Public Safety, for 30 working days 

for discussing the case with police Personnel after being ordered 

not to after the September 3, 1986 interview, for not being 

truthful when being interrogated by internal security, and for 

his involvement in creation and execution in the Howell arrest 

(E.A-2 p.6,7); Deputy Chief Olson's employment with the City of 

Omaha Police Division, Department of Public Safety, was 

terminated for falsely denying that he possessed any knowledge of 

the Howell arrest (E.C-1 p.11,12). 

Infantino' s, Dunning's and Olson's appeal of the 

investigative committee's findings and orders to the Personnel 

Board were consolidated over the objection of defense counsel 

(4:7-17). The City of Omaha Personnel Board concluded that Lt. 

Infantino's appeal was meritorious and the charges against him 

dismissed; denied Defendant Dunning' s appeal but reduced his 

suspension to five working days, and denied Defendant Olson's 

appeal and approved the recommendation that his employment with 

the City of Omaha Police Department be terminated. 

Lt. Infantino was the only person to testify that Deputy 

Chief Olson was aware of the Howell arrest plan, a plan Olson 

denied any knowledge thereof (119:1-15). Neither was any 

physical evidence entered into evidence implicating Olson's 

involvement; however, results of a polygraph examination 
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performed on Lt. Infantino were admitted into evidence over the 

objection of Olson's counsel (Ex. B-2:8:6-14). The results of 

said examination indicate that Infantino was truthful in his 

assertion that Deputy Chief Olson was aware of the Howell 

surveillance. The results were admitted although the Personnel 

Board Chairman had earlier ordered that the lawyers were not to 

comment on the polygraph results during opening statements and 

were further to instruct their witnesses not to make any 

references to the polygraph results (12:17-25). 

ARGUMENT 

I. 

ALTHOUGH CO-DEFENDANT INFANTINO AND THE CITY HAD STIPULATED 
TO ADMIT SAID CO-DEFENDANT'S POLYGRAPH RESULTS INTO 
EVIDENCE, PERSONNEL BOARD CHAIRMAN COMMITTED REVERSIBLE 
ERROR IN ADMITTING POLYGRAPH RESULTS OVER THE OBJECTION OF 
DEFENDANT'S COUNSEL. 

The scope of review of administrative orders and decisions 

was recently stated in Levos vs. Columbus Civil Service 

Commission, 214 Neb. 507, 335 N.W.2d 262 (1983). In Levos, the 

Supreme Court affirmed the Civil Service Commission's 

disciplinary action taken against a police officer for his 

involvement in an alleged assault against an inmate. Citing from 

73 C.J.S. Public Administrative Bodies and Procedures, Section 

215 at 573 (1951), the Nebraska Supreme Court determined in 

Levos in regard to procedural due process rights at 

administrative hearing: 

"It is the function of a court called on to review an order 
of an administrative agency to determine whether there has 
been due process of law; and this includes an inquiry into 
the jurisdiction of the agency, whether there was reasonable 
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notice and an opportunity for fair hearing, and whether the 
finding was supported by evidence." 

In the case at issue, Defendant was denied procedural due 

process and a fair hearing in two respects: polygraph results of 

Co-defendant Infantino were received into evidence, and 

Defendant's appeal was consolidated with the appeal of a hostile 

Co-defendant. 

order. 

The issues will be addressed in their respective 

Defendant's termination appeal to the five member Personnel 

Board was consolidated with the appeals of Lieutenants Infantino 

and Dunning. Defendant's employment was terminated for allegedly 

giving false statements during the Public Safety Director's 

investigation into the Howell arrest. Defendant denied 

possessing any knowledge of the surveillance plan until after the 

arrest of John Howell. Lieutenant Infantino alleges, on the 

other hand, that he had numerous conversations with the Defendant 

contemporaneous with the Howell surveillance and that the 

Defendant was fully aware of the covert surveillance and arrest 

plan. Lieutenant Infantino's testimony was the only evidence to 
', 

implicate the Defendant of the charge. Over the objection of 

Defendant's counsel, results of a polygraph test taken by 

Lieutenant Infantino were admitted into evidence. The evidence 

was allowed pursuant to a stipulation between Infantino's 

attorney and the City Attorney. In regard to the polygraph 

evidence, the chairman of the Personnel Board instructed the 

other members of the Board to consider the polygraph only as it 

pertained to Infantino. 
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Defendant acknowledges that in the event that parties 

stipulate to the admission of polygraph results, the evidence is 

generally admissible. Accordingly, it could be argued that since 

the City and Infantino stipulated to the admission of the 

polygraph results it was proper to admit the evidence. The facts 

in this case, however, do not logically lead to this conclusion 

because in regards to the Defendant's case, Infantino is a 

witness. Accordingly, for Infantino' s polygraph, as with any 

other witness, to be admissible it must have been stipulated to 

between the City and the Defendant. Defendant never stipulated 

to the admission of said evidence. Defendant is unaware of any 

case in the United States where the unstipulated polygraph 

results of a witness has been properly admitted into evidence. 

The issue presented admissibility of a Co-defendant's 

polygraph results over the objection of the Defendant at an 

administrative hearing is apparently one of first impression 

before this court. Involving the admissibility of polygraphs of 

criminal defendants, Nebraska has apparently adopted the position 

that unless stipulated by the parties, polygraph evidence is "per 

se" inadmissible. Accordingly, if not stipulated, the trial 

court does not have any discretion in admitting the evidence. 

See State vs. Anderson, and State vs. Hochstein, 207 Neb. 51, 296 

N.W.2d 440, cert. den. 450 U.S. 1025, 101 S.Ct. 1731, 68 L.Ed. 2d 

219 (1980). A consolidated trial and appeal wherein it was 

concluded that a witness's mention of the word polygraph, albeit* 

more, does not constitute prejudicial error, particularly when 

there is no testimony concerning the polygraph result. State 
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vs. Steinmark, 195 Neb - 545, 239 N.W.2d 495 (1976). District 

Court correctly denied Defendant's motion to submit to a 

polygraph examination and, regardless of the result, offer the 

evidence where the prosecutor failed to stipulate to the test. 

Parker vs. State, 164 Neb. 614, 83 N.W.2d 347, cert. den. 355 

U.S. 933, 78 S.Ct. 775, 2 L.Ed. 2d 763 (1957). District Court 

correctly sustained the County Attorney's foundational objection 

to Defense witness's conclusion to be drawn from a polygraph 

examination. In Boeche vs. State, 151 Neb. 368, 37 N.W. 2d 593 

(1949), trial court refused to admit Defendant's polygraph 

results that were voluntarily submitted by Defendant. 

The frequently affirmed proposition that polygraph evidence 

is not competent was succinctly stated in Boeche, Supra at 597: 

"It is apparent from the foregoing authorities that the 
scientific principle involved in the use of such polygraph 
has not yet gone beyond the experimental and reached 
demonstrable stage and that it has not yet received general 
scientific acceptance." 

See also, 29 Arn. Jur. Evidence, Section 831 (1967). 

Polygraph evidence has been met with practically unanimous 

hostility by State and Federal Courts primarily for two reasons: 

the accuracy of polygraphs is highly questionable as stated in 

Boeche and 29 Am. Jur. Evidence, Section 831 (1967); and 

admission of such evidence invades the province of the trier 

effect. United States vs. Alexander, 526 F.2d 161, 168 (8th Cir. 

1975) states: 

"When polygraph evidence is offered in evidence at trial, it 
is likely to be shrouded with an aura of near infallibility, 
akin to the ancient oracle of Delphi. During the course of 
laying evidentiary foundation at trial, the polygraphist 
will present his own assessment of the test reliability 
which will generally be well in excess of 90 percent. He 
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will also present - physical evidence in the form of the 
polygram to enable to advert the jury's attention to various 
recorded physiological responses which tend to support his 
conclusion. Based on the presentment of this particular 
form of scientific evidence, present day jurors, despite 
there sophistication and increased intellectual capacities, 
are still likely to give significant, if not conclusive 
weight to a polygraphist's opinion as to whether the 
defendant is being truthful or deceitful in his response to 
a question bearing on a dispositive issue in a criminal 
case." 

Alexander involved a trial where Defendant was charged with 

concealing a weapon. The Court correctly refused to admit into 

evidence Defendant's unstipulated polygraph results bolstering 

Defendant's contention that he did not possess a weapon. 

In the case of State vs. Edwards, 412 A.2d 983 (Me. 1980), 

the Supreme Judicial Court of Maine held in part that a witness's 

mention of a polygraph does not automatically merit a mistrial. 

However, in support of its determination that the utterance 

merited a mistrial, the Supreme Judicial Court held that the 

statement was prejudicial; credibility of the witness was a 

significant issue since said witness was the principal 

prosecution witness whose testimony is uncorroborated and 

provided the only factual base to convict the Defendant; and the 

jury could have inferred from her reference to taking a polygraph 

test that her account of the events was true. The Court further 

stated at 986: 

"The most telling factor weighing for reversal is the effect 
of the remark on the critical issue of the trial, namely the 
relative credibilities of ... [the State's Witness] versus 
Defendant. The jury, required to choose between two 
directly conflicting stories ... cannot be presumed to have 
been unaffected by evidence that one of the witnesses had 
successfully passed a lie detector test prior to his 
testimony." 
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To be sure, the case at issue did not involve a twelve 

member jury trial as commonly envisioned, and being an 

administrative hearing as opposed to a full blown criminal trial 

the rules of evidence are not as stringent. However, it is 

indisputable that the five member Personnel Board preformed the 

same function as a jury--that being a finder of fact. 

Furthermore, although the Defendant was not charged with an 

offense punishable by incarceration or a fine, his credibility, 

reputation, livelihood, financial security, and future 

employability and quality of life would be directly effected by 

the Board's finding. In that regard, his procedural due process 

rights, including a fair trial, impartial jury and the right of 

cross-examination, should be upheld. Although an error free 

trial is not constitutionally demanded, the Defendant should be 

afforded more that a bare minimum of due procedural rights in 

light of the dramatic impact a negative decision would have on 

his future. 

Defendant vigorously asserts that the admission of 

Lieutenant Infantino's polygraph results unfairly prejudiced his 

fair trial right. Indisputably, if the trials of Lieutenant 

Infantino and the Defendant had not been consolidated, it would 

have been reversible error to admit Infantino's polygraph results 

into evidence over Defendant's objection to the admission of such 

evidence. If Infantino' s inculpating statements were 

corroborated or if there was even any other evidence to support 

his account of the events, a meritorious argument could be raised 

to support the conclusion that Defendant's trial was fair; 
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however, in declaring that the witness's utterance of a polygraph 

merited a mistrial, the Court in Edwards relied heavily upon the 

fact that the witness in question was the prosecution's chief 

witness and that the witness's testimony was wholly 

uncorroborated. Infantino was indeed the City's chief witness 

since he was the only witness that testified against the 

Defendant. Given the hostility and disfavor with which Nebraska 

and all other State and Federal Courts look upon unstipulated 

polygraphs and compound that holding with the significance of 

Infantino's uncorroborated testimony, it can reasonably be 

concluded that Defendant was prejudiced by the admitted polygraph 

result and was denied a fair hearing. 

Defendant is cognizant of the fact that the Personnel Board 

chairman instructed the Board not to consider the polygraph as it 

pertains to the Defendant. Limiting or curative instructions in 

regard to unsolicited references to polygraphs has been looked 

upon with favor by this Court. State vs. Beach, 215 Neb. 213, 

337 N.W.2d 772 (1983); State vs. Vrchota, 212 Neb. 567, 324 

N.W.2d 394 (1982). However, such instructions are not always 

adequate when the inadmissible evidence creates such a strong 

impression that it is not impossible for the instruction to 

remove its prejudicial effect. United States vs. Brevard, 739 

F.2d 180 (4th Cir. 1984); See also Bruton vs. United States, 391 

U.S. 1231, 88 S.Ct. 1620, 20 L.Ed.2d 467 (1968); Throckmorton vs. 

Ho 1 t, 18 0 U.S. 5 5 2, 21 S. Ct. 4 7 4, 4 5 L. Ed. 6 6 3 (1901) . In 

Brevard, the Appellate Court overruled the trial court's holding 

that an instruction to the .jury admonishing it not to consider 
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or, "draw any inferences- against the Defendant because reference 

to a polygraph has been made" was not reversible error. In 

relying on Edwards, Supra, the court concluded that a mistrial is 

warranted after a reference to a polygraph even if curative 

instructions are made and the following conditions are met: (1) 

whether the polygraph result may be critical in evaluating the 

witness's credibility and, (2) whether the witness's credibility 

is vital to the case. As previously stated, without the 

testimony of the witness in question, i.e. Lieutenant 

Infantino's, there would not have been any competent evidence to 

implicate the Defendant of giving false statements. The triers 

of fact obviously found Infantino's testimony credible since they 

absolved him of any wrong doing and overruled the Defendant's 

appeal. In that respect, Infantino's credibility was essentially 

the determinative issue in Defendant's case. Given the 

determinative impact of Infantino' s testimony and credibility, 

Defendant concludes in light of Edwards and Brevard that the 

chairman's instruction not to consider the polygraph as to the 

Defendant did not cure the prejudicial impact of the polygraph 

results. 

In all actuality, the possibility of prejudice is much 

greater than that found in Edwards and Brevard because more than 

just and unrequested reference of a polygraph was made. Here the 

results of the polygraph were actually admitted into evidence. 

It is simply not logical to conclude that a reasonable person 

could consider such overwhelming evidence as to one Defendant and 

at the same time not consider it as to another Defendant. It 
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therefore constituted reversible error to admit the polygraph 

results into evidence. 

ARGUMENT 

II. 

THE PERSONNEL BOARD CHAIRMAN ABUSED HIS DISCRETION IN 
CONSOLIDATING THE DEFENDANT I S APPEAL WITH THE APPEAL OF A 
HOSTILE CO-DEFENDANT. 

Many of the same reasons stated in the foregoing argument 

also support the contention that the joinder of Lieutenant 

Infantino' s and Defendant's appeals to the Personnel Board was 

improper. To reduce the possibility of reversible error, the 

chairman should have proceeded with handling the appeals as 

follows: if he consolidated the appeals, he should not have 

allowed Infantino's polygraph into evidence, or, if he was going 

to allow Infantino's stipulated polygraph into evidence he should 

not have consolidated the appeals because of the resulting 

prejudicial impact to Defendant Olson. Unfortunately, the 

appeals were consolidated for the sake of expediency, the 

polygraph admitted, and therefore, Defendant was denied an 

opportunity for a fair trial. 

As aforementioned, Defendant concedes that · standards to be 

followed at an administrative hearing are not as stringent as 

those which must be followed in a formal judicial trial. 

Nevertheless, Defendant is afforded the right to a fair trial and 

accordingly relies upon judicial determinations to support his 

conclusion that it was improper to join the appeals of Infantino 

and the Defendant. 
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To be sure, absent any unfair prejudicial effect in 

consolidating the appeals, such conduct would be acceptable. 

However, several factors have been cited in support of separating 

trials. United States vs. Valdes, 262 F.Supp. 474 (D.P.R) 

involved a joint trial of co-conspirators where one party was 

going to lay the entire blame of the crime on the other party. 

In declaring that the Defendants must be separately tried, the 

Court stated that where one party intends to blame the other 

party of the crime, it essentially places the blamed party in the 

position of preparing two defenses--one against the prosecutor 

and one against the other defendant--therefore, the opportunity 

exists for the adverse parties to collude to convict the 

Defendant thereby denying him a fair a:nd impartial trial. 

It has also been established that where co-defendants are 

antagonistic and where evidence will be introduced that is 

admissible to one party but not to another, separate trials 

should be ordered to preserve the constitutional right of 

confrontation. State vs. Anonymous, 31 Conn. Supp. 353, 330 A.2d 

830 (1975) held that trials for three co-conspirators in a 

robbery could be consolidated on the condition· that statements 

not admissible to one of the co-defendants will not be admitted 

into evidence. 

As previously argued, Lieutenant Infantino's defense is 

wholly antagonistic and directly refutes Defendant's defense and 

further, in separate trials Infantino's polygraph results would 

have never been admitted into evidence. The opportunity that the 

court, in Valdes, had sought to eliminate the prosecutor and 
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co-defendant uniting together to convict the defendant, certainly 

exists in this case. By having joint appeals and stipulating 

that Co-defendant Infantino' s polygraph be admitted into 

evidence, the City, with the consent of Infantino, has 

effectively accomplished in having evidence admitted against 

Defendant Olson that would not have otherwise been admitted if 

their appeals were separate. 

Also, for the purpose as previously submitted, Defendant 

alleges that cautionary or limiting instructions would not cure 

the prejudicial effect of Infantino's polygraph results. 

In light of the foregoing arguments, it is clear that the 

Personnel Board chairman abused his discretion in consolidating 

Defendant's and Infantino's appeals. 

ARGUMENT 

III. 

IN LIGHT OF THE EVIDENCE IN THE RECORD, TERMINATION OF 
DEFENDANT'S EMPLOYMENT WAS NOT WARRANTED AS SUCH ACTION 
CONSTITUTES EXCESSIVE PUNISHMENT. 

The basis of the termination of Defendant was that he knew 

of the surveillance plan regarding John Howell and gave his 

permission and approval for maintaining such a ·plan and that he 

denied such knowledge. This plan involved a covert operation 

resulting in the arrest a drunk driver, namely John Howell. 

There are no allegations whatsoever on the record that it was an 

arrest without probable cause or an improper, illegal, or invalid 

arrest. As previously stated, Lieutenant Infantino devised the 

surveillance plan of John Howell to prevent the discovery of 

another covert gambling investigation that was taking place as a 
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joint effort between the Federal Bureau of Inves~igation and the 

Omaha Police Department. 

There were allegations made to the affect that the 

surveillance plan was to involve an arrest and to monitor such 

arrest to see if anyone, meaning high ranking city officials, 

would attempt to interfere with the judicial process involved 

post arrest. However, the statement made by an F.B.I. officer at 

a meeting during the joint gambling investigation was the only 

mention that there would be any monitoring. There was no 

evidence to substantiate that the plan or intended result of the 

arrest of John Howell for drunk driving, was to actually monitor 

the case through the judicial process. As stated in the facts, 

during a meeting in Chief Wadman's office attended by Chief of 

Police Robert Wadman, Deputy Chief Circo, Captain John Mitchell, 

and Lieutenant Timothy Dunning, a statement was made by the Chief 

of Police, "i"f he's drunk I want him arrested". Lieutenant 

Infantino, after being informed of the meeting by Lieutenant 

Dunning, 

his own. 

approved 

then planned the entire Howell surveillance scheme on 

The only testimony whatsoever that Deputy Chief Olson 

or had anything to do with this · plan came from 

Lieutenant Infantino. 

The evidence that Lieutenant Infantino would be the only one 

to contact Deputy Chief Olson regarding the arrest of John Howell 

in such a sensitive operation without the Chief of Police, 

another Deputy Chief, or any other member of the Police 

department contacting the Defendant regarding the same through 

the chain-of-command, would seem to be incredible. 

24 



One need only look at Defendant Deputy Chief Olson's record 

of service for the past twenty years with the Omaha Police 

Department, his rise through the ranks, and his impeccable record 

in the evidence presented to see that he is a very credible 

person, and something of this nature is simply not consistent 

with his character. To conclude, in this particular instance for 

him to deny that he had any knowledge of or gave permission of 

this plan is simply not logical. 

or ulterior motive to justify 

particular instance. 

There was no underlying reason 

the Defendant lying in this 

It is very important that the court consider, along with 

Officer Infantino' s testimony, his statement given during the 

course of his investigation and the changes in those statements. 

Infantino's initial investigative interview was divided into two 

sections. Near the end of the first section of the interview, 

Infantino concedes that he was very close to breaking down and 

asks that the interrogation be stopped. At this time, a recess 

was had and Lt. Infantino had a private, off the record interview 

with certain members of the investigative committee and was 

assured by these members that if he was only following orders, he 

would not be disciplined. Infantino was also notified that 

Defendant Olson denied any knowledge of Howell's surveillance. 

Prior to this recess, Infantino had denied Defendant having any 

involvement in the surveillance. After this off the record 

discussion, however, Infantino decided to take the "out" given to 

him by the interrogating officers and then changed his mind and 

said Defendant had full knowledge of the surveillance. Defendant 
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himself stated "that he wasn't going to be left to hang out and 

dry". There is no paperwork, no paper trail, no other 

witnesses, nothing to corroborate the testimony of Lieutenant 

Infantino except, of course, his polygraph. 

The fact of the matter is that the City of Omaha was going 

to terminate someone regarding this incident and Defendant Deputy 

Chief Olson was the one. 

Defendant was interviewed twice by the investigative 

committee. There was never any change of testimony by Deputy 

Chief Olson and nothing on this record that would harm his 

testimony. 

For the above reasons, termination seems totally 

inappropriate for a police officer of the caliber of Defendant 

Deputy Chief Robert K. Olson and the evidence upon which the 

Board relied upon was not competent evidence, but instead, the 

totally uncorroborated testimony of an individual that had 

everything to gain but nothing to lose by implicating the 

Defendant Deputy Chief Olson. 

CONCLUSION 

For the Defendant to have received a fair trial, the chair 

should not have consolidated his appeal with that of a hostile 

co-defendant or, in the alternative, if he joined said appeals he 

should not have allowed Infantino's polygraph to be admitted into 

evidence. Unfortunately, the chair did neither and consolidated 

the adverse Defendants' appeals and further admitted said hostile 

Co-Defendant's polygraph results into evidence. Even though the 
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Board was instructed to compartmentalize the evidence, the issue 

of credibility was so important and the evidence· so prejudicial, 

that this caution was, to say the least, inappropriate and 

ineffective. 

"The issuance of procedural due process is singly that 

fundamental fairness which person has rights to expect--even 

demand--and receive through our system of law." Levos vs. 

Columbus Civil Service Commission, 214 Neb. 507, 335 N.W.2d 262 

(1983). The chair, by its rulings and statements, made has shown 

that there was no possibility of a fair hearing with the 

consolidation of the parties' appeals and admission of evidence 

not allowed if said appeals were severed. 

Respectfully Yours, 

BY_~~~-j-~--
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