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STATEMENT OF THE CASE 

Appellant had received notice on or about October 10, 

1986, that he was suspended with pay pending a pre-termination 

hearing. This notice contained an assertion that Appellant's 

termination had been recommended based upon the conclusion 

"that during the investigation conducted regarding the Police 

Division's involvement in the surveillance and arrest of John 

Howell, you were interviewed, and, during those interviews, you 

denied any knowledge of the scope and purpose of the surveil

lance of Mr. Howell. The statements of other officers who were 

interrogated during this investigation support the conclusion 

that you were, in fact, apprised at the early stages of this 

surveillance of the existence of a plan of surveillance of 

Mr. Howell, the use of unmarked undercover vehicles in that 

surveillance, and the use of uniformed personnel to conduct 

that surveillance. Your denial of these facts was false, and 

for this reason your termination has been recommended." (T6). 

The recommendation of termination was subsequently 

approved, and the Appellant was suspended for fifteen days, 

from November 8, 1986, through and including November 22, 1986, 

with dismissal effect'ive November 23, 1986. The Appellant 

appealed his termination to the City of Omaha Personnel Board, 

and by order of the Board Chairperson, the Appellant's appeal 

was consolidated with the appeals of Lieutenant Anthony 

Infantino and Lieutenant Timothy Dunning. Lieutenants 

Infantino and Dunning were also subject to discipline for their 



activities and involvement surrounding the surveillance plan of 

same John Howell, referenced above. Hearings were held by the 

Personnel Board concerning this appeal beginning on December 4, 

1986, through and including December 8, 1986. The Personnel 

Board affirmed Appellant's termination based upon the findings 

of fact recited in its decision (T29-31). The Appellant filed 

an appeal in the nature of a petition in error in the District 

Court of Douglas County, Nebraska. The instant case was 

originally assigned to District Judge Donald J. Hamilton. On 

its own motion, the court entered an order disqualifying itself 

from further proceedings in the instant case and appointing and 

assigning District Judge Mark J. Fuhrman of Fremont, Nebraska, 

to the case (T36). 

The hearing was held on February 23, 1987, and judgment 

affirming the termination of Appellant was entered on March 4, 

1987~ 
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PROPOSITIONS OF LAW 

I. 

Where it appears in an error proceeding that an 
administrative agency has acted within its jurisdiction and 
there is some competent evidence to sustain its findings and 
order, the order of the administrative agency will be affirmed. 

Cani~lia v ·; 
(198) 

City ·of- Omaha; 210 Neb~ 404, 315 N. W. 2d 241 

Stradley v. - City of Omaha; 
(1978) 

201 Neb; 379, 267 N. W; 2d 541 

SheQherd · v ." 
(1975) 

City of Omaha , 194 Neb; 813, 234 N. W. 2d 873 

Harnett v. 
(197 2) 

City of om·aha, 188 Neb; 449, 197 N. W. 2d 375 

Lynch v; City of Omaha, ex rel. Larsen and Anderson v. 
Cit~ of Omaha, ex rel. Larsen, 153 Neb. 147, 43 N.W.2d 589 
(19 0) 

II. 

Where there is no showing that an administrative body in 
exercising its judgment, acts arbitrarily, or from favoritism, 
ill will, fraud, collusion, or other such motives, it is not 
the province of a court to interfere and substitute its 
judgment for that of the administrative body; 

Ackerman v. Civil Service Gommission, 177 Neb. 232, 128 
N.W.2d 588 (1964) 

L nch ·v ~ Cit of Omaha ex rel; - Larsen and Anderson v. 
Cit~ o Oma a, ex· rel; ·Larsen, Ne. 47~ 43 N.W. 2d 589 
(19 0) 

Lewis v. City of Omaha, 153 Neb. 11, 43 N;w;2d 419 (1950) 

Horbach v. Butler, 135 Neb. 394, 281 N.W. 804 (1938) 

Munk v. Frink, 81 Neb; 631, 116 N;w. 525 (1908) 
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III. 

Polygraph examination results may be received in evidence 
in administrative hearings, at least when same are offered 
pursuant to stipulation and the consideration of the polygraph 
results is confined to the hearing of the employee actually 
examined. 

Pryor v. Hutchinson, 280 S.E.2d 325 (W.Va., 1981) 

May v~ Shaw, 434 N.Y.S 2d 285 (1981) 

Chambliss v·~ Board of Fire & P. Com' rs of E. St. Louis , 20 
Ill. App.3d 24, 312 N.E'.2d 842 (1974) 

Munk v. Frink, 81 Neb~ 631 (1908) 

IV. 

A quasi judicial administrative body may join one or more 
persons in a single hearing where the circumstances are such as 
to show joint action or a conspiracy~ or where the conduct as 
to each of the persons charged can readily be ascertained and 
determined separately from that of the others. 

McQuillan, Municipal Corporations, § 12.260 

Zimmerman v. City of Cleveland, 130 N.E.2d 401, at 408 
( 1955) 

V. 

There is some competent evidence in the record supporting 
the findings of fact upon which the Personnel Board based its 
decision denying the appeal and affirming Appellant's 
termination. 
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STATEMENT OF FACTS 

Many of the alleged facts in this case are subject to 

differing recalls and emphasis. 

state the essentials of this 

narrative. 

In an attempt to objectively 

case, we offer the following 

An individual by the name of John Howell was at a certain 

time the subject of a joint Omaha Police Division and F.B~I. 

gambling investigation~ It was the observation of several of 

the law enforcement personnel that Mr~ Howell was at certain 

times during the investigation perceived to be operating his 

vehicle while under the influence of alcohol: 

Discussions ensued between personnel involved in the 

investigation; and it was determined Mr. Howell should be 

arrested for D ~ W ~ I. by the Omaha Police Division personnel if 

he was observed and probable cause to stop him was estab

lished~ At this same time, F:B.I. personnel stated they would 

be "interested" in monitoring any D;w;r: citation as it was 

processed through the judicial system to see if anyone tampered 

with or tried to influence the disposition of the charges 

(179:19-20). 

At times material to these events, a Lieutenant Dunning was 

in charge of the investigative unit conducting the initial 

gambling surveillance. His immediate supervisor was a Captain 

John Mitchel 1, and then the chain of command went to Deputy 

Chief Charles Circo and ended with Chief of Police Robert 

Wadman. 
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A memo was prepared (Exhibit 4) on or about September 16, 

1985, detailing~ among other matters, Lieutenant Dunning's con

cerns about the erratic driving of Mr. Howell and the F.B.I. 's 

willingness to monitor any traffic charges levied against 

Mr. Howell; Within a day or so of the writing of Exhibit 4, a 

meeting was held in Chief Wadman' s office. Present at the 

meeting were Chief Wadman, Deputy Chief Charles Circo, Captain 

John Mitchell, and Lieutenant Dunning; After discussing 

differing ways of handling the situation, the meeting was 

concluded with Chief Wadman' s observation that "if the man is 

drunk, I want him arrested;" (184:9) 

Lieutenant Dunning understood the directions flowing from 

this meeting to be that he was to contact a Lieutenant Anthony 

Infantino~ pass on certain information relative to Mr; Howell, 

and that if Mr. Howell was observed to be, in fact~ operating a 

vehicle under the influence~ he was to be arrested; Lieutenant 

Dunning contacted Lieutenant Infantino shortly after the 

meeting and relayed the request pertaining to Mr. Howell's 

potential arrest: During this first conversation, Lieutenant 

Infantino asked Lieutenant Dunning whether Appellant was aware 

of the nature of this assignment; Lieutenant Dunning indicated 

that he assumed Appellant was aware of i.t. At times material 

to these events, Lieutenant Infantino was in charge of the "D" 

shift uniform patrol. The "D" shift works from 8:00 p.m. to 

4:00 a.m. Lieutenant Infantino's immediate supervisor was a 

Captain John Maley, and the chain of command then went to 

Appellant and concluded with Chief Robert Wadman. The "D" 
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shift had been newly established primarily at the request of 

Appellant. 

It was Lieutenant Infantino's understanding that Uniform 

Field Bureau personnel had to effect the arrest of Mr. Howell 

so as not to compromise the allegedly on-going covert gambling 

investigation, which would occur if he were arrested by Lieu

tenant Dunning's undercover personnel. 

Lieutenant Infantino then concocted a plan, the substance 

of which is identified in the record as the "Mission Possible" 

memorandum. (Exhibit 16) ~ Lieutenant Infantino determined 

there were two uniform officers on the 

particularly well suited to the assignment. 

covert surveillance experience, and at 

11 D11 shift who were 

They had previous 

least one of the 

officers was familiar with Mr. Howell from a previous investi-

gation. Those two officers were James Alexander and Thomas 

Martin~ On or shortly after the date shown on Exhibit 16, 

Lieutenant Infantino called Officers Alexander and Martin into 

his office to give them the "Mission Possible" assignment~ 

Unbeknownst to Lieutenant Infantino~ one of the officers tape 

recorded that meeting~ One of the officers testified they had 

some advance impression that they were going to receive a 

unique assignment. (577: 19-25). A partial transcript of that 

tape-recorded meeting was received in evidence~ (Exhibit 21). 

The transcript indicates that Lieutenant Infantino told the 

officers that part of the surveillance and arrest plot was to 

go "RICO" on John Howell. Lieutenant Infantino explained that 

that meant "after Mr. Howell was arrested for drunk driving, 
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the case would be monitored through the criminal justice system 

to see if there was some impropriety by an elected official in 

an attempt to have the case dismissed." (317:14-18)~ Mr. John 

Howell is the son of Sam J. Howell, County Treasurer, and 

brother-in-law of Michael Boyle~ then Mayor of the City of 

Omaha. 

After the two officers followed Mr. Howell for five full 

consecutive 8-hour duty shifts, they finally arrested 

Mr. Howell during the sixth duty shift~ The charges were pled 

to, and no tampering with those charges was shown~ 

Rumors began to circulate regarding the surveillance plot. 

Finally, in August 1986 a Sergeant Jack Bober~ Vice President 

of the Police Union; was approached by Officer Alexander, who 

told Sergeant Bober about the surveillance plot and his 

(Alexander's) feelings that the orders he had received were, in 

his opinion, "improper" and "possibly illegal. 11 (270: 2). 

Sergeant Bober obtained a copy of the "Mission Possible" memo 

at this time~ Sergeant Bober then set up a meeting for the 

fol lowing day with a Lieutenant Foster Burchard. Lieutenant 

Burchard was assistant to Public Safety Director Keith Lant. 

The Public Safety Director is a department head and is the 

superior of the Chief of Police. At the meeting the following 

day, Sergeant Bober and Greg Thompson, President of the Police 

Union, advised Public Safety Director Lant of some of the 

peculiarities surrounding the Howell surveillance. Upon being 

advised of the scope and nature of the surveillance of 
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Mr~ Howell, the Public Safety Director commenced an investiga

tion~ 

The investigation that ensued from the above-mentioned 

revelations generally related to who knew about the surveil

lance plot of John Howell, when they knew about it, and who 

approved the plan. Appellant was interviewed on two occasions 

during this 

September 3, 

investigation~ These 

1986~ and September 12~ 

interviews occurred on 

1986~ The first was 

conducted by Labor Relations Director Tom Marfisi, and the 

second by Chief Robert Wadman. During both of these interviews 

Appellant denied any knowledge of the surveillance plan 

implemented with respect to Mr. Howell. 

Lieutenant Infantino, as well as 

interviewed during this investigation~ 

he personally informed Appellant 

many others~ were also 

He gave statements that 

about the surveillance 

scheme. He stated he had at least five separate discussions 

regarding the Howell surveillance plan with Appellant before, 

during and after the surveillance and arrest of John Howell. 

Lieutenant Infantino stated that he described in some detail 

the fact that one undercover and one uniform officer were to be 

used; that both a marked and unmarked police vehicle were going 

to be used; that low frequency radios which could not be moni

tored were going to be used; and that the officers would be 

working in an area outside thei~ officially assigned work area: 

It was determined that Appellant had lied during the 

investigation, and his termination was 

"Loudermill" hearing was held on October 31, 

-9-
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allegations outlined in a letter to Appellant from the City 

Personnel Director, as follows: 

"The allegations supporting this recommenda
tion are pertaining to an investigation 
regarding the Police Division's involvement 
in the surveillance and arrest of John 
Howell~ that during your interview you 
denied knowledge and/or part icipation in the 
surveillance of of [sic] Mr~ Howell. 

Subsequent statements by other officers 
interviewed during the investigation show 
that you were, in fact, knowledgeable of the 
surveillance and the existence of a plan of 
surveillance of Mr. Rowel 1, the use of 
unmarked~ undercover vehicles and the use of 
uniformed personnel to conduct the surveil
lance." 

On November 7, 1986, Appellant was sent a letter notifying 

him his employment with the City was being terminated based 

upon the fact that: 

"During your interview, you denied any 
knowledge of the surveillance of John 
Howell, and subsequent statements by other 
officers interviewed during the investiga
tion showed that you were~ in fact, knowl
edgeable of the surveillance~ the existence 
of a plan of surveillance of Mr. Howell~ the 
use of unmarked undercover vehicles and the 
use of uniform personnel to conduct a 
surveillance~" 

A consolidated appeal hearing pertaining to Appellant and 

other officers disciplined as a result of the Rowel 1 surveil

lance was held beginning December 4, 1986, and concluding 

December 8, 1986. 

Board determined: 

By unanimous vote of 5-0, the Personnel 

"a) That Deputy Chief Robert K. Olson was inter
viewed during an official investigation of 
the Omaha Police Division's activities in 
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maintaining a non-gambling related surveil
lance of one John Howell. That said inter
views occurred on or about September 3, 
1986, and September 12~ 1986. 

b) That during both of the aforementioned 
interviews, Robert K: Olson denied any 
knowledge pertaining to the scope, nature 
and intent of the plan for the non-gambling 
surveillance of John Howell. The Board 
finds that the evidence supports a finding 
that said plan was implemented by the Omaha 
Police Division from approximately 
October 3, 1985; through and including the 
arrest of John Howell on October 12; 1985: 

* * * 
d) That there is sufficient credible testimony 

offered by Lt. Anthony Infantino from which 
the Personnel Board can appropriately con
clude that there were four separate conver
sations between Lt: Infantino and Deputy 
Chief Robert K; Olson: The content of these 
conversations included; but was not neces
sarily limited to a discussion of the fact 
that unmarked vehicles would be used during 
the surveillance; that a uniform officer 
would wear plain clothes, that low frequency 
radios would be utilized, and that the 
officers engaged in the surveillance would 
work in an area other than that to which 
they were normally assigned. That based 
upon these conversations; Robert K: Olson 
knew of the surveillance plan regarding John 
Howell and gave his tacit permission and 
approval for maintaining such a plan for a 
period of time up to three or four weeks:" 
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ARGUMENT 

I. 

WHERE IT APPEARS IN AN ERROR PROCEEDING THAT 
AN ADMINISTRATIVE AGENCY HAS ACTED WITHIN 
ITS JURISDICTION AND THERE IS SOME COMPETENT 
EVIDENCE TO SUSTAIN ITS FINDINGS AND ORDER, 
THE ORDER OF THE AGENCY WILL BE AFFIRMED: 

The above proposition as stated in First · National Bank and 

Trust Company v~ · Ley, 182 Neb~ 164, 153 N.W.2d 743 (1967), is 
' 

well-settled law in Nebraska~ As early as 1908 in affirming a 

decision of the State Board of Health which revoked the license 

of a physician, the Nebraska Supreme Court held in Mathews v. 

Hedlund, 82 Neb. 825, 119 N~W~ 18 (1908): 

"However~ in error proceedings prosecuted to 
the district court from a final order of the 
State Board of Health, the judgment should 
be affirmed if all of the jurisdictional 
facts were established by any competent 
evidence, even though opposed by other and 
weighty evidence . In referring to the 
evidence as 'competent' we mean evidence 
competent for that character of proceedings~" 

In In Re Commercial · State Bank; 105 Neb. 248, 179 N~W~ 1021 

(1920), the Court reiterated its position in a case originating 

before the State Banking Board, stating: 

"Where it appears that the State Banking 
Board has acted within its jurisdiction~ and 
that all the jurisdictional facts essential 
to uphold its final order are sustained by 
some evidence competent for that Board to 
consider~ its order will be upheld in error 
proceedings to the district court and on 
appeal to this court~" 

In the consolidated cases of Lynch· v: City of Omaha et al. 

and Anderson v. City of Omaha et al; , 153 Neb. 14 7, 43 N ~ W. 2d 

589 (1950), decided by this Court in a single opinion, this 
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Court at page 591 affirmed the previous holdings and expanded 

the principle to include findings and orders of any administra

tive agency or body, stating that: 

"In error proceedings taken from findings 
and orders of an administrative agency or 
body acting in a quasi-judicial capacity, as 
in the case at bar, only two questions are 
ordinarily presented for decision. The 
general rule is that if it appears in such 
cases that such agency or body has acted 
within its jurisdiction and that all of the 
jurisdictional facts essential to upho ld its 
findings and orders are sustained by some 
competent evidence; such findings and orders 
will be upheld in error proceedings to the 
district court and on -appeal to this court." 

In the recent cases of Canigli'a" •v~ •city of ·Omaha, 210 Neb. 

404, 315 N~W.2d 241 (1982); Shepherd · v. City •£ -Omaha, 194 Neb. 

813~ 235 N~W.2d 873 (1975)~ Harnett v~ - City ·of Omaha; 188 Neb. 

449~ 197 N~W.2d 375 (1972), and_ Tinsley"~ .e·t al~ v~ City of 

Omaha; et · al ·~~ 190 Neb~ 380, 280 N~W~2d 693 (1973), this 

principle was again upheld by this Court and more recently 

affirmed in July 1978 by the Supreme Court in the case of 

Stradley v. City of Omaha~ 201 Neb. 378, 267 N.W.2d 541 (1978). 
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II. 

WHERE THERE IS NO SHOWING THAT AN ADMINISTRATIVE 
BODY IN EXERCISING ITS JUDGMENT, ACTS ARBI
TRARILY, OR FROM FAVORITISM, ILL-WILL; FRAUD, 
COLLUSION; OR OTHER SUCH MOTIVES, IT IS NOT THE 
PROVINCE OF A COURT TO INTERFERE AND SUBSTITUTE 
ITS JUDGMENT FOR THAT OF THE ADMINISTRATIVE BODY 

A careful scrutiny of all of the evidence offered on behalf 

of the Appellant fails to reflect the merest scintilla of 

competent evidence to show that the Personnel Board of the City 

of Omaha acted in the instant case with any but the highest 

motive: 

The law in this area is well settled, as reflected by the 

foregoing proposition of law taken from the decision of the 

Nebraska Supreme Court in the case of Be·st v. The City cf 

Omaha, 138 Neb: 325, 293 N:w: 116 (1940); the Court has, in 

fact; gone to such lengths as to recite in the case of Horbach 

v; Butler; 135 Neb: 394, 281 N:W. 804 (1938); as follows: 

"If the exercise of a power granted to a 
municipal corporation is within the limita
tions of the legislative grant and its 
exercise by the governing authority is based 
upon evidence sufficient to sustain it, the 
conclusion thus reached is final and the 
courts are without authority to interfere:" 

This statement by the Court is reiterated and cited with 

approval in the case of Wagner v. City of Omaha, 156 Neb: 163, 

167; 55 N:W.2d 490 (1952). 

In 1908; the Nebraska Supreme Court, ruling in the cases of 

Munk v. Frink, 81 Neb. 631; and Mathews v: Hedlund, supra, held 

that an order made by an administrative board would not be 
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overturned by the Court, unless said order was arbitrary or 

capricious. 

In Munk v ~- Frink, supra, the State Board of Heal th revoked 

the license of a physician~ The Court held, if the Defendant 

has been given a full opportunity to appear in person or by 

counsel, to cross-examine the witnesses against him and to 

introduce testimony in his own behalf, the findings of the 

Board as to the sufficiency of the evidence will be upheld 

unless it appears that there is no evidence to sustain such 

findings. 

In Mathews v-. Hedlund, supra, another case involving the 

revocation by the State Board of Health of a physician's 

license to practice medicine, the Supreme Court upheld a 

District Court ruling revoking the license of Mathews. They 

held that, "in error proceedings prosecuted to the District 

Court from a final order of the State Board of Health~ the 

judgment should be affirmed if all of the jurisdictional facts 

were established by any competent evidence even though opposed 

by other and weighty evidence. In referring to the evidence as 

competent, we mean evidence competent for that character of 

proceeding~" 

In 1931, the Nebraska Supreme Court reviewed the case of 

State e:x: rel. Sorensen · -v. · -Lake, 121 Neb. 331, another case 

involving the revocation of a physician's license to practice 

medicine, in which the Department of Public Welfare revoked 
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Lake's license to practice medicine. In upholding the admini-

strative board~ the Court cited with approval the premises 

earlier announced in the Munk and Mathews cases. 

Lewis v~ City of Omaha, 153 Neb. 11, 43 N.W.2d 419, decided 

in 1950~ involved a City fireman who, while off duty, allegedly 

violated Section 3 
' 

Chapter 7 ~ Rules and Regulations; which 

provided in part "in matters of general conduct not within the 

scope of department rules~ members will be governed by the 

ordinary rules of good behavior observed by law abiding 

citizens." Lewis was keeping at his house a girl thought to be 

a prostitute infected with a social disease. The girl kept 

house for the plaintiff and acted as governess for his minor 

children. When members of the Police vice detail came to 

Lewis' house to bring the girl in for a health check~ he pro

tested vigorously, and a fight ensued. Lewis was dismissed for 

violating the above-mentioned section~ The Court, in affirming 

the dismissal, said~ "If the order made by the Council after a 

hearing is not arbitrary or capricious~ it will be sustained by 

the courts~" 

In 1950, the Nebraska Supreme Court decided the companion 

cases of Lynch v ·. •city ·of Omaha·~ ·et al~ and Anderson v. City of 

Omaha, supra. Lynch and Anderson were discharged from the 

Omaha Police Department by the Chief of Police for conduct 

unbecoming an officer. The officers were accused of selling 

alcoholic liquor without a license while on duty. The Civil 

Service Commission and the City Council upheld the order of the 

Chief of Police, but the District Court reversed the decision 
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and put the officers back to work. The Nebraska Supreme Court, 

in reversing the ruling of the District Court and in reinstat

ing the order of the Chief, said: 

"Findings and orders of an . official admini
strative agency or body~ acting in a 
quasi-judicial capacity will ordinarily be 
upheld in error proceedings to the district 
court and on appeal to this court~ if it 
appears that such agency or body has acted 
within its jurisdiction and that all the 
jurisdictional facts essential to upholding 
its findings and orders are sustained by 
some competent evidence." 

(The Court cited with approval the prior holdings in the Munk 

and Mathews cases~) 

In the cases of State ex rel~ Meyer v~ Sorrell, 174 Neb. 

340, 117 N.W.2d 872 (1962), a case consisting of an original 

action in quo warranto instituted by the Attorney General to 

test the right of Sorrell to hold office as a member of the 

Nebraska Liquor Control Commission; the Governor, after hearing, 

directed the removal of Sorrell as a member of the Commission. 

A judgment of ouster against Sorrell was entered by the Supreme 

Court. The Court said: 

"The general rule is: If there is evidence 
to support the decision of the Governor in 
removing an officer; and the cause for 
removal is one on which the Governor is 
authorized to act, his decision on disputed 
facts is conclusive; · and not only is this 
so, but if he acts within his jurisdiction 
the courts will not under the above circum
stances inquire into the weight and 
credibility of the evidence to support the 
charge, but will regard the findings of the 
Governor as final and not subject to review 
by the courts; Mathews v~ Hedlund, 82 Neb. 
825, 119 N.w; 17; Munk ·v. Frink , 81 Neb. 
631, 116 N.W. 525, 17 L.R.A.N.S. 439; People 
ex re·l. Johnson v. Coffee, 237 Mich. 591 , 
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213 N.W~ 460, 52 A.L:R. l; Craig v~ ·Jensen, 
66 S. Dak. 93, 278 N:W. 545." 

In May of 1964; in the case of In re · Ac·kerman v ~- Civil 

se·rvice ·comm~ · of •city-of· Fremont; 177 Neb. 232; 128 N.W.2d 588; 

the Nebraska Supreme Court was called upon to decide if the 

Civil Service Commission acted in good faith in upholding the 

discharge of Ackerman from the Fremont Police Department~ 

The Court; in upholding the Commission; held in part: 

"The act [Civil Service Commission Act] 
vests a wide discretion in the civil service 
commission; but does not vest a similar 
discretion in the district court~ The 
statute does not contemplate that the appeal 
to the district court shall be a trial de 
novo similar to the review on appeal of an 
action in equity; The purpose of the appeal 
to the District Court is to permit the 
employee to obtain a determination only as 
to whether the order of the commission was 
made in good faith for cause. If the 
evidence in the district court is sufficient 
to show that the order of the commission was 
made in good faith for cause; then the order 
of the commission must be affirmed:" 
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III. 

POLYGRAPH EXAMINATION RESULTS MAY BE RECEIVED IN 
EVIDENCE IN ADMINISTRATIVE HEARINGS, AT LEAST WHEN 
SAME ARE OFFERED PURSUANT TO STIPULATION AND THE 
CONSIDERTAION OF THE POLYGRAPH RESULTS IS CONFINED TO 
THE HEARING OF THE EMPLOYEE ACTUALLY EXAMINED; 

There are several factors which make the admission of 

polygraph results contextually unique in the case at bar. 

Typically, the cases that address the evidentiary rule with 

respect to the admissibility of polygraph examinations are 

raised in the context of formal court proceedings~ The instant 

matter involves an administrative appeal proceeding; In hear

ings before administrative tribunals~ the rules of evidence may 

be appropriately relaxed to the extent of accepting evidence 

which may not be admissible in a more formalized court set-

ting; Illustrative of that principle is this Court's holding 

that administrative proceedings "should [not] be conducted with 

that degree of exactness which is required upon a trial for a 

criminal offense in an ordinary tribunal of justice~" Munk v. 

Frink, supra~ 

It was clear from the outset of this hearing that the 

ruling of the Personnel Board on objections in the nature of 

motions in limine was going to be that "the result of any poly

graph examinations will not be admissible in evidence unless by 

stipulation of the parties" (4: 18-20). There were two written 

polygraph examination reports which were ultimately offered and 

received as evidence in the instant matter (Exhibits A-2 and 

B-2) . The latter exhibit is the one to which the Appellant 

takes exception; Exhibit B-2 was a polygraph examination 
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report performed with respect to a Lieutenant Anthony 

Infantino. That particular exhibit was, during the Infantino 

hearing, received with the following cautionary instruction 

from the Chairperson of the Personnel Board: 

"At this time, we will accept Exhibit B-2, 
because it was agreed upon and stipulated 
between the parties: It will be accepted 
in to evidence as it relates to the case of 
Anthony L~ Infantino only~ and will not be 
considered as evidence in any other matter, 
only as it relates to the pending hearing 
between Lieutenant Infantino and the City 
of Omaha~ For that limited purpose, B-2 is 
accepted; pursuant to stipulation. 11 

(T293:6-13). 

The plain import of the Chairperson's statement is that 

Exhibit B-2 was not to be considered as evidence in arriving at 

a decision in the Appellant's case~ A reading of the decision 

entered by the Personnel Board (T29:31) discloses that the 

Board did not make mention of, nor is there any implied reli

ance on, any polygraph examination results, and that same did 

not serve as the basis for their decision. In the case of 

Pryor v: ·Hutchinson, 280 S.E.2d 325 (W~Va:, 1981); the City of 

Charleston~ West Virginia~ had terminated a police officer for 

use of excessive force. During the investigatory stages of 

this case, the accused police officer was given a polygraph 

examination: Those polygraph results were received during the 

officer's appeal hearing before the Charleston Police Civil 

Service Commission. In ultimately affirming the police 

officer's termination, the West Virginia court had the follow

ing to say with respect to the admission of polygraph results 

in the type of hearing before this Court. 
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"In the case before us the appellee, Pryor, 
argues that the Commission erred as a 
matter of law in admitting the polygraph 
results and, in effect, basing its opinion 
in part on the results; 

"There is no evidence that the Commission 
based its opinion on the polygraph results 
even if they were introduced through a 
mistake of law. They are not mentioned in 
the opin ion; on the contrary, it is clear 
that the Commission's dec ision was based on 
the testimony of Officer Pryor, Officer 
Gullian~ Dr; Artz and David Artz. 

"Inasmuch as the polygraph results did not 
serve as a basis of the Commission's 
opinion, we are of the view that the admis
sion of them was harmless error, if error 
at all; After carefully reviewing the 
opinion we cannot conclude that it is based 
either upon a finding of fact which was 
clearly wrong or a mis take of law: II rryor 
v; Hutchinson~ at 327 ( footnote omitted . 

It is also of note that the West Virginia court did not 

unquestioningly accept the same type of argument as is cur-

rently being advanced by this Appellant. The essence of that 

argument is the contention that the principles regarding poly

graph admissibility are the same in criminal-type proceedings 

as they are before an administrative tribunal; The West 

Virginia court rejected that automatic leap in reasoning 

because in that case, as in the instant case, receipt of poly

graph results was at most harmless error. 

"While we held in State v. Frazier ~ W. Va., 
252 S. E. 2d 39 ( l 979), t hat polygraphs 
results were inadmissible in a criminal 
context, we have not considered their 
applicability in an administrative proceed
ing such as the one before us. 11 Pryor· v~ 
Hutchinson, at 327, n.2; 
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The cases relied on by the Appellant are simply not 

persuasive when applied to an administrative hearing format. 

In an attempt at providing this Court with more analogous 

cases, we offer the following~ 

A police officer appealed from a hearing which resulted in 

his dismissal~ Upon proof that the polygraph machine was 

functioning properly and was being operated by a qualified 

person, the court in this case observed "it was proper to con

sider, and admit into evidence~ the results of the polygraph 

test." May v~ Shaw~ 434 N:Y:s 2d 285 (1981): 

Also involving an administrative tribunal forum is the 

case of Chambliss v: · Board -of -Fire & P~ Com'rs of- E~ St~ Louis, 

20 Ill. App.3d 24; 312 N~E.2d 842 (1974), wherein the Appellate 

Court of Illinois considered the case of a police officer who 

had appealed an order of dismissal. During the proceedings 

before that board~ a polygraph examiner was called and provided 

the board with the results of his polygraph examination of the 

disciplined police officer: The appeals court had the follow

ing to say regarding the admissibility of polygraph results in 

an administrative hearing context: 

"The polygraph operator called as a witness 
in the hearing before the Board in this 
case stated that he was an operator with 
the Police Department of St: Louis~ 
Missouri~ and was in his second year as a 
polygraphist. In response to a question 
from a Board member the polygraphist stated 
that he administered the examination and 
reached the decision as to the results as a 
certified polygraphist. The attorney for 
the appellee in his cross-examination did 
not question the qualifications of the wit
ness, but concentrated only on the results 
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of the test as it pertained to the com
plaining witness. Consequently, the 
polygraphist was a competent witness and 
the results of the test conducted by him 
could be considered by the Board in making 
its decision. 11 Chambliss· v ~ Board· ·of· Fire 
& P; Com' rs bf E~· St~ Louis, supra, at 847. 
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duty. 11 The proceedings resulted in a transcript of over 3300 

pages and six or seven volumes of exhibits. It was the court's 

observation with respect to the testimony and the exhibits that 

same were so intertwined and interwoven as to make severance of 

the proof an impracticality. In this particular case, the 

~ourt determined that the joinder of seventeen employees under 

a vague and all-encompassing charge of "gross neglect of duty" 

constituted a deprivation of those employees' rights to a fair 

hearing~ In so determining, however, a principle of law 

applicable to the instant matter was enunciated by the court. 

"It is true that in a hearing before an 
executive, board or commission, greater 
latitude is allowed than in the trial of a 
criminal case in joining defendants who are 
connected in a general way with the facts 
of the case where the commission or board 
can separate the evidence as it has bearing 
on each of those charged~ 

* * * 
•~e do not hold as a matter of law that a 
municipal administrative body, such as the 
Commission~ may not at times Join one or 
more persons in a single hearing where the 
circumstances are such as to show joint 
action or a conspiracy or where the conduct 
as to each of the persons charged can 
readily be ascertained and determined 
separately from that of the others~ But 
under the circumstances of this particular 
case; where there are no charges of corrup
tion, insubordination, or failure to obey 
orders or to make true reports, in fact no 
specific charges with respect to any 
specific acts but only an omnibus charge of 
'such lack of energy as to amount to gross 
neglect of duty,' to join all seventeen 
officers charged separately, there being no 
claim of conspiracy or concerted action 
between them, puts all of those charged at 
a serious disadvantage of such proportions 
as to deny each of the accused officers 

-25-



rights of due process to which they are 
entitled under the law. 11 Zimmerman v. City 
of Cleveland, 130 N.E.2d 401, at 408 (1955). 

The appeal before this Court clearly fits within the 

parameters laid down for an acceptable joint or consolidated 

hearing. In the instant case, the question specifically 

focuses on who was aware of the concerted action to follow John 

Howell~ when they were aware of that, and what approval was or 

was not given to engage in such a concerted plan~ 

One factor that the Appellant overlooks or ignores is the 

fact that the Personnel Board members would have ultimately 

ended up hearing the appeal cases of Infantino~ Dunning and 

Appellant whether they were consolidated or heard separately. 

Thus, if the Infantino appeal had been heard separately and his 

polygraph examination had been offered and received in evidence 

via stipulation~ that particular piece of evidence would have 

been known to the same Board members when they heard and 

decided the Appellant's case~ The Board Chairperson did what 

should have been done, whether the cases were heard in a con

solidated fashion or separately~ and that was to issue a 

cautionary instruction to the Board that they should consider 

the polygraph examination results of Lieutenant Infantino as 

evidence in his appeal only~ This is not a case where the 

problem would have been solved by having separate juries hear 

separate bodies of evidence relating to co-conspirators when 

certain portions of that evidence was material or proper as to 
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only one of those co-conspirators. In this case, the same 

''jury" was going to hear all of the evidence appropriate to a 

decision on each of the cases, and they would hear that 

evidence whether in a consolidated fashion or separately~ 

-27-



V. 

THERE IS SOME COMPETENT EVIDENCE IN 
SUPPORTING THE FINDINGS OF FACT UPON 
PERSONNEL BOARD BASED ITS DECISION DENYING 
AND AFFIRMING APPELLANT'S TERMINATION. 

THE RECORD 
WHICH THE 
THE APPEAL 

The basis for the termination has been previously stated 

in the recitation of facts material to this case. Suffice it 

to say that the termination as taken by the City of Omaha and 

subsequently affirmed by the Personnel Board relates directly 

to Appellant's misrepresentations regarding when and how much 

he knew about the Howell surveillance. Appellant stated 

unequivocally both during the investigation of this matter and 

during his testimony before the Personnel Board hearing that he 

had no knowledge of the surveillance plan contemporaneous with 

the occurrence. (676:4-25; 768:1-10); 

One need only juxtapose Appellant's testimony with 

Lieutenant Infantino's in order to conclude that there was and 

is a very basic difference in their perceptions of what 

Appellant knew; Lieutenant Infantino testified that after the 

initial conversation with Lieutenant Dunning, wherein 

assistance was requested in the surveillance and arrest of 

Mr. Howell, he went "immediately" to Appellant's office to 

discuss this assignment. (305: 7 ~ 8). 

At a later point in his testimony, Lieutenant Infantino 

goes on to describe the scope and breadth of his meeting with 

Appellant which occurred before the surveillance plan was 

implemented; 
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Q. It's your testimony that after you received 
the request from Officer Dunning, that you 
then spoke with Deputy Chief Olson; is that 
right? 

A. After I spoke to Lieutenant Dunning, yes~ 

Q. Did you make Deputy Chief Olson aware of 
your plan? In that; I mean how you were 
going to go about effecting this particular 
arrest; prior to the arrest happening? 

A. Yes~ 

Q. When did you do that? 

A. Within the time span of talking to Lieu
tenant Dunning and implementation of the 
plan on the 3rd of October. When the memo 
was given to Officers Alexander and Martin, 
I had already had a conversation with Deputy 
Chief Olson~ detailing exactly how I was 
going to do it, officers to be used; that we 
were to be using undercover vehicles that I 
obtained from Lieutenant Dunning, low
frequency radios~ and that we would be on 
the site full-time; and that I would show on 
the details that they were working the 330 
Area; where in fact they would be at 108th 
and Q~ which would be the 120 or 130 Area, 
full-time surveilling Mr~ Howell~ 

Q~ It's your testimony that you laid this out 
to Deputy Chief Olson? 

A. Yes~ sir~ 

(351:17-25; 352:1-16)~ 

At a point in time after the surveillance of Mr. Howell had 

begun, Lieutenant Infantino testified he went to Appellant and 

told him the plan was not producing the desired probable cause 

for arrest. Notwithstanding the fact that there had already 

been a significant commitment of manpower to this endeavor, 

Lieutenant Infantino testified that Appellant told him it was 

-29-



appropriate to maintain the surveillance plan for an additional 

two to three week period of time. (325:18-22). 

There were 

Lieutenant Infantino 

Lieutenant Infantino 

subsequent conversations between 

and Appellant; at which times 

was told basically to keep the arrest 

procedures as routine in appearance as possible. (329: 2-11). 

In total~ there were four separate conversations between 

Lieutenant Infantino and Appellant before the arrest of 

Mr. Howell occurred~ (371:19-25): 

It is apparent that the Personnel Board determined that the 

testimony of Lieutenant Infantino regarding the scope and 

nature of Appellant's knowledge of the surveillance plan was 

credible. His testimony certainly constitutes competent 

evidence regarding information imparted to Appellant. In view 

of the fact that Appellant denied having such knowledge at all 

times material to this action, and in consideration of the fact 

that the denial of the receipt of such information was the 

basis for his termination; it cannot be reasonably argued that 

the Personnel Board did not have before it some competent 

evidence supporting a conclusion that Appellant misrepresented 

the nature and breadth of his knowledge; 
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1 ' • .. 

CONCLUSION 

This case serves in some fashion as a note of finality in a 

difficult and unpleasant time for the City of Omaha. Part of 

the curative process is the hope that acts of excess and 

duplicity are properly disposed of and laid to rest: In this 

case, we have agencies of both local and federal government 

acting from motives that are less than heroic: A significant 

commitment of manpower and other police resources was made in 

an attempt to ensnare governmental officials in embarrassing, 

if not illegal, power brokering. When this plan died on the 

vine, those responsible began looking for a place to hide. 

Chief among those was this Appellant. Credible evidence 

establishes that not only did Appellant give his approval for 

the clandestine operation, but he also subsequently falsified, 

by statement and sworn testimony~ his involvement. If 

standards of conduct, truthfulness and decency have any meaning 

within a police division, one should not be allowed to escape 

the proper consequences of his conduct. The decision of the 

Personnel Board and the District Court stand as a monument to 

that proper disposition: 

Respectfully submitted, 

CITY OF OMAHA; Appellee 

HERBERT M: FITLE 
City Attorney 
KENT N. WHINNERY 
Deputy City Attorney 
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