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WHEN THE BOUGH BREAKS: MUNICIPAL TORT
LIABILITY IN NEBRASKA AFTER McGINN v.

CITY OF OMAHA

The tree will wither long before it fall. - Lord Byron*

INTRODUCTION

The Nebraska Supreme Court's 4-3 decision in McGinn v. City of
Omaha' is difficult to reconcile with the record before the court.
Taken at face value, the majority's decision, as the dissent suggests,
transforms "review of governmental tort claims . .. to de novo on
the record."'2 This Note suggests that the majority did not give the
customary and proper respect to the trial court's findings of fact. It
examines some of the approaches which various jurisdictions have
taken to the question of municipal liability for harm caused by falling
trees and branches. It also suggests that the unstated purpose of the
majority decision may have been to impose by judicial fiat a limit
upon municipal liability for negligently lax inspection programs
when the city considers the program adequate to meet its obligations.
If this interpretation is correct, then the Nebraska Supreme Court, as
is explored in the Conclusion of this Note, may have improperly dele-
gated to Nebraska's executive branch the judicial role of performing
the cost-benefit analysis necessary to fulfill the legislature's intent of
applying a negligence standard to municipal torts.

FACTS AND HOLDING

Peter J. McGinn was, at the time of the accident, a twenty-five-
year-old social worker employed by the Douglas County Department
of Social Services.3 On the afternoon of June 12, 1980, McGinn, in
the course of his duties, visited a client at her home in West Omaha.4

He left the client's home at about 4 p.m., shortly after a severe thun-
derstorm warning was issued for Douglas County.5 Although the cli-

* Byron, Childe Harold, canto 3, xxxii (1816).

1. 217 Neb. 579, 352 N.W.2d 545 (1984) (per curiam).
2. Id. at 600, 352 N.W.2d at 556 (Shanahan, J., dissenting).
3. McGinn v. City of Omaha, No. 811-211, memo. at 1-3 (Douglas County Dist. Ct.

Apr. 1, 1983) (facts in narrative taken from Judge Theodore L. Richling's
memorandum).

4. Id. at 1-2.
5. Id. at 2.
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ent had alerted McGinn to the storm warning, McGinn noted no
adverse weather conditions and decided to visit another client.6 As
he traveled, the storm steadily became more severe.7 Driving along a
street that forms the northern border of a city park, McGinn turned
north on Thirty-Second Street to avoid the danger of lightning which
he felt the concentration of trees in the park presented.8 McGinn
feared that he might hit another car or be hit in the heavy rainstorm,
and so he began looking for a place to park.9 He saw a branch fall in
front of him and a second later was hit by the other fork of the
tree.10 The tree, a large silver maple, had been standing in the city
right-of-way on land owned by the City of Omaha.11 McGinn suf-
fered severe injuries in the accident which resulted in quadriplegia. 12

McGinn first brought a worker's compensation 13 suit against his
employer to recover for his injuries.14 The Nebraska Supreme Court
denied him recovery in that case because, while the injuries arose in
the course of his employment, they did not arise out of that employ-
ment; that is, McGinn was in no more danger than anyone else on
the street at the time of his accident.' 5 The dissent, written by Judge
White, pointed out that, since McGinn would not have been on the
street at all had he not been acting in the course of his employment,
the majority's reasoning was incorrect.16

McGinn then brought suit against the City of Omaha, alleging
"that the city was negligent in failing to inspect the tree for disease,
decay and structural defects, and in violating a city ordinance making

6. Id.
7. Id.
8. Id.
9. Id.

10. Id.
11. Id. at 3.
12. Id. at 28.
13. The term usually is referred to by the sexist term "workmen's compensation."

14. McGinn v. Douglas County Social Servs. Admin., 211 Neb. 72, 317 N.W.2d 764
(1982).

15. Id. at 78-79, 317 N.W.2d at 768.
16. Id. at 79-80, 317 N.W.2d at 769. Judge White stated:

The claimant, a social worker, was on his way to visit a recipient of social
services at the time he was injured. The Workmen's Compensation Court
found that the claimant was subjected to greater exposure to risk than the
general public because of the presence of trees in the area. I also believe he
was subjected to a greater risk than the general public in the area. The claim-
ant was in his automobile under a tree during a violent windstorm. The gen-
eral public in the area, as the record showed, were sheltered inside their
homes .... The claimant's employment required that he be outside in the
storm and this increased his exposure to the risk of being injured in the
storm.

Id. Since the case was decided on the worker's compensation issue, the pronounce-
ments in the case that relate to issues in McGinn v. City of Omaha are dicta.
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it unlawful for a landowner to permit a dangerous tree to stand. '17

The city answered, alleging "that McGinn was contributorily negli-
gent and that the storm, which could not have been reasonably antic-
ipated, caused the tree to fall."'18

In accordance with the Nebraska Political Subdivisions Tort
Claims Act,19 the case was tried before the district court without a
jury.20 Judge Theodore L. Richling found that the City of Omaha
was negligent in failing to detect signs of disease which would have
been visible to a competent tree inspector. 21 He found that the city's
violation of the municipal ordinance prohibiting owners from al-
lowing dangerous trees to stand on their property was evidence of
negligence, although not negligence per se.22 He also found that the
city had not met its burden of proving contributory negligence on
McGinn's part or of proving that the storm was solely responsible for
the tree's fall.2:3 Accordingly, he entered judgment for McGinn, set-
ting damages at five million dollars.24

On appeal, the City of Omaha assigned as error the trial court's
findings of fact "that the city knew or should have known of the con-
dition of the tree and that the city failed to properly maintain the
tree."25 The city repeated its allegations that the storm was an Act of

17. McGinn v. City of Omaha, 217 Neb. 579, 580, 352 N.W.2d 545, 547 (1984) (per
curiamn). The city ordinance referred to in the allegation states:

It shall be unlawful for any property owner or occupant to permit to stand
upon his property any dead tree, any dead part of a tree, any stump, any to-
tally diseased or structurally weak tree, any structurally weak part of a tree,
or any healthy tree or part of such tree which is a menance to public safety or
which endangers any building or other property.

OmAHA, NE., MUN. CODE § 37-11 (1980). As the majority correctly pointed out, viola-
tion of a municipal ordinance is only evidence of negligence and not negligence per se
in Nebraska. McGinn, 217 Neb. at 582, 352 N.W.2d at 547.

18. McGinn, 217 Neb. at 580-81, 352 N.W.2d at 547.
19. NEB. REV. STAT. §§ 23-2401 to -2420 (Reissue 1983).
20. Id. § 23-2406.
21. McGinn v. City of Omaha, No. 811-221, memo. at 10 (Douglas County Dist. Ct.

May 20, 1983).
22. Id.
23. McGinn v. City of Omaha, No. 811-221, memo. at 2 (Douglas County Dist. Ct.

Apr. 1, 1983).
24. McGinn, 217 Neb. at 581, 352 N.W.2d at 547. The Jury Verdict Research pro-

ject reported in 1984 that the midpoint verdict for quadriplegia was $3,600,000. JURY
VERDICT RESEARCH, INC., 1 PERSONAL INJURY VALUATION HANDBOOKS, Prep. No. 289,
TABLES OF VERDICT EXPECTANCY VALUES FOR COCCYX, SACRUM AND SPINAL CORD IN-
JURIES, at 2338 (1984). However, cases for quadriplegia listed in the tables of verdicts
in 1 Personal Injury Valuation Handbooks show significantly higher damage awards.
Id. at 2338-43. See, e.g., Mickler v. Ford Motor Co., No. 79-70 MARKO CS, slip op. at -
(- Ct., Fla. Feb. 1983) ($16,500,000 verdict); Firestone v. Crown Center Redevelopment
Corp., 693 S.W.2d 99, 110 (Mo. 1985) (en banc) (award of $15,000,000 to woman ren-
dered quadruplegic in fall of hotel skyways was not excessive); Azzaro v. Roberts, No.
H-68177-9, slip op. at - (- Ct., Cal. Feb., 1983) ($4,250,000 verdict).

25. McGinn, 217 Neb. at 581, 352 N.W.2d at 547.
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God 26 and that McGinn had assumed the risk and had been contribu-
torily negligent, and it also asserted that the amount of damages was
excessive.27 The Nebraska Supreme Court, in a 4-3 decision, reversed
Judge Richling's findings. 28 The majority based its holding on the
negligence issue, noting the severity of the storm.29 However, it did
not state that the mere severity of the storm satisfied the city's bur-
den of proof on the Act of God issue, the assumption of risk issue, the
contributory negligence issue, or any combination of the three.30

The dissent, written by Judge Shanahan, challenged the major-
ity's holding.31 After noting that the city's undertaking to act by in-
specting the tree before it fell on McGinn made any question of a
duty to act irrelevant,32 the dissent expressed the fear that the ma-
jority's decision meant that findings of fact by judges on claims
brought under the Political Subdivisions Tort Claims Act would
henceforth be reviewed de novo by the Nebraska Supreme Court.33

BACKGROUND

STANDARD OF REVIEW

The standard of review applied by an appellate court has long
been settled in Nebraska: the relative credibility of witnesses and the
respective weight to be given their testimony are best determined by
the trial court and should not be disturbed on appeal.34 As the Ne-
braska Supreme Court has noted: "It is not within the province of the
Supreme Court to weigh or resolve conflicts in the evidence. The
credibility of witnesses and the weight to be given their testimony
are for the trier of fact."3 5 The rule is not affected by the circum-
stance of whether a judge or jury hears the case.36 In Grubbs v.
Kula,37 the court noted in its syllabus that "[w]here an action in law

26. For an explanation of this term of art, see notes 82-85 and accompanying text
infra.

27. Brief of Appellant at 7-38, McGinn.
28. McGinn, 217 Neb. at 592, 352 N.W.2d at 552.
29. Id.
30. Id.
31. Id. at 595, 352 N.W.2d at 554. Chief Justice Krivosha and Judge White joined

in the dissent. Id. at 600, 352 N.W.2d at 556.
32. Id. at 597, 352 N.W.2d at 555.
33. Id. at 600, 352 N.W.2d at 556.
34. See Trout v. Olson Bros. Mfg. Co., 209 Neb. 477, 485, 308 N.W.2d 522, 526

(1981) (holding that "not within the province of the Supreme Court to weigh or re-
solve conflicts in the evidence"); Case v. Frederick, 13 Neb. 423, 423, 14 N.W. 169, 169
(1882) (holding that "credibility of the witnesses was a proper case for the
[factfinder]").

35. Schroll v. Fulton, 213 Neb. 310, 313, 328 N.W.2d 780, 783 (1983).
36. Grubbs v. Kula, 212 Neb. 735, 738, 325 N.W.2d 835, 837 (1982).
37. 212 Neb. 735, 325 N.W.2d 835 (1982).
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is tried without a jury, the disposition of the court has the effect of a
jury verdict and is not disturbed on appeal unless it is clearly
wrong.

'38

It is also the rule in Nebraska that the trier of fact, whether
judge or jury, is entitled to believe only some of the testimony of-
fered by a witness, including an expert witness, without being obliged
to accept all of that witness' testimony.39 As the court noted in Doyle
v. Union Insurance Co.:40

The Court . . . accepted some portions of the expert testi-
mony and rejected others. This he was entitled to do under
our law. Testimony of expert witnesses is not treated any
differently in the fact-finding process than that of witnesses
generally when it comes to determining the weight and cred-
ibility of the testimony. The rule is not changed merely be-
cause the fact finder is the judge and not the jury.4 1

BASES FOR LIABILITY

Statute

Nebraska has codified the extent of municipal liability for negli-
gent torts in the Political Subdivisions Tort Claims Act.42 Particu-
larly relevant to the McGinn case is section 23-2410 of the Nebraska
Revised Statutes, which states:

If any person suffers personal injury or loss of life, or dam-
age to his or her property by means of insufficiency or want
of repair of a highway or bridge or other public thorough-
fare, which a political subdivision is liable to keep in repair,
the person sustaining the loss or damage, or his or her per-
sonal representative, may recover in an action against the
political subdivision .... 43

Section 23-2411 of the Nebraska Revised Statutes adds:
[S]ections 23-2410 to 23-2411.01 shall be the only sections gov-
erning determination of liability of political subdivisions for
the alleged insufficiency or want of repair of highways, or
bridges or other public thoroughfares. As used in sections
23-2410 and 23-2411, public thoroughfares shall include all
streets, alleys and roads designed, intended, and primarily
used for the movement of vehicular traffic and dedicated to
public use.44

38. Id. at 735, 325 N.W.2d at 835 (syllabus 1).
39. Doyle v. Union Ins. Co., 202 Neb. 599, 618, 277 N.W.2d 36, 46 (1979).
40. 202 Neb. 599, 277 N.W.2d 46 (1979).
41. Id. at 618, 277 N.W.2d at 46 (citation omitted).
42. NEB. REV. STAT. §§ 23-2401 to -2420 (Reissue 1983).
43. Id. § 23-2410.
44. Id. § 23-2411.
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The Act establishes a negligence standard for liability of munici-
palities for damage caused by trees adjoining or overhanging streets,
the maintenance of which is generally regarded to be a part of keep-
ing streets safe for travel.45 The Act specifies that the extent of lia.
bility to be imposed upon municipalities should parallel that which
Nebraska courts have imposed upon counties under section 23-2410.46

The rule that a municipality can be liable for injuries resulting
from its negligence in maintaining roadside trees4 7 was recognized in
Doht v. Village of Walthill.48  In that decision, the Nebraska
Supreme Court stated that a municipality "is not an insurer of the
safety of those using its public ways, but has the duty to use reason-
able diligence to keep sidewalks in reasonably safe condition for the
use of persons passing over them. '49

The codification of the liability of a municipality for negligence
means that Nebraska, unlike some jurisdictions, does not determine
liability based upon whether the maintenance of trees along a road-
way is a governmental function, for which municipalities were tradi-
tionally considered immune from tort liability, or a proprietary
function, for which liability traditionally existed.50 The dividing line
for this distinction is an indistinct one, with courts in different juris-
dictions classifying similar activities differently.5 l The factor of
whether the land on which the tree stood belonged to the municipal-
ity or not is not dispositive of how a court will classify the municipal-
ity's role for purposes of liability.5 2 The United States Supreme

45. Id. For cases discussing the general principle, see Richards v. Mayor of Amer-
icus, 158 Ga. App. 693, -, 282 S.E.2d 122, 124 (1981) (holding that "municipal corpora-
tion may be liable ... [for] objects adjacent to and suspended over [its] streets. . . the
presence of which [is] ...hazardous"); Harris v. Village of East Hills, 41 N.Y.2d 446,
449, 362 N.E.2d 243, 245, 393 N.Y.S.2d 691, 693 (1977) (holding that the "duty to main-
tain roads ... in a safe condition ... extends to trees which overhang the road").

46. NEB. REV. STAT. § 23-2411 (Reissue 1983).
47. McGinn, 217 Neb. at 581, 352 N.W.2d at 547.
48. 207 Neb. 377, 379, 299 N.W.2d 177, 178 (1980).
49. Id.
50. 18 E. MCQUILLAN, THE LAW OF MUNICIPAL CORPORATIONS § 53.04 (3d ed.

1984). See generally Annot., 14 A.L.R.2d 186 (1948) (discussing municipal liability for
falling trees).

51. Compare Robinson v. Minnehaha County, 65 S.D. 628, -, 277 N.W. 324, 324-27
(1938) (holding that tree maintenance is a governmental function for which there is no
common law liability), with Mitchell v. City of Meriden, 3 Conn. Cir. Ct. 498, -, 217
A.2d 487, 489 (1965) (stating that "where some special power or privilege creating pub-
lic duties primarily for the benefit of its own citizens is granted to a municipality at its
request or where, with its consent, some special duty under special statutes is imposed
... ,the municipality is performing a private duty, and although there may be no stat-
utory liability for negligence in the performance of such duties, the municipality is lia-
ble for it"). See also note 167 i7(fra.

52. See Lythell v. City of Waverly, 335 Ill. App. 397, -, 82 N.E.2d 207, 208 (1948)
(holding that a city was not liable for the death of a boy killed by a falling branch in
its park because maintaining a park is a purely governmental function); but see City of
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Court has described the confusion in this area as follows:
[T]he decisions in each of the States are disharmonious and
disclose the inevitable chaos when courts try to apply a rule
of law that is inherently unsound. The fact of the matter is
that the theory whereby municipalities are made amenable
to liability is an endeavor, however awkward and contradic-
tory, to escape from the basic historical doctrine of sovereign
immunity. The Federal Tort Claims Act cuts the ground
from under that doctrine; it is not self-defeating by covertly
embedding the casuistries of municipal liability for torts.53

Duty of Possessor of Land

Owners and occupiers of land are generally not liable on a negli-
gence theory for harm caused by natural conditions of their land.54

However, there is a generally recognized exception to this rule for
roadside trees in urban areas.55 The general rule and the exception
are both articulated in section 363 of the Restatement (Second) of
Torts:

(1) Except as stated in Subsection (2), neither a possessor of
land, nor a vendor, lessor, or other transferor, is liable for
physical harm caused to others outside of the land by a natu-
ral condition of the land.
(2) A possessor of land in an urban area is subject to liability
to persons using a public highway for physical harm result-
ing from his failure to exercise reasonable care to prevent an
unreasonable risk of harm arising from the condition of
trees on the land near the highway. 56

The Restatement (Second) of Torts adds a caveat: it expresses no
opinion as to whether the rule in subsection (2) applies to possessors
in rural areas. 57 The cases holding that there is no responsibility for
roadside trees in rural areas generally involve little-traveled roads in
heavy forests. 58 This exception to liability is often justified with ref-
erence to and as illustrating the importance of a cost-benefit analysis.

Bainbridge v. Cox, 83 Ga. App. 453, -, 64 S.E.2d 192, 195 (1951) (holding a municipality
liable for injuries resulting from the fall of a decayed tree on city property into the
street).

53. Indian Towing Co. v. United States, 350 U.S. 61, 65 (1955) (footnote omitted).
54. W. PROSSER & W. KEETON, THE LAW OF TORTS § 57 (5th ed. 1984).
55. RESTATEMENT (SECOND) OF TORTS § 36. (1965). See generally 27 P.O.F.2d 639

(1974) (proof of failure to exercise due care to prevent fall of tree).
56. RESTATEMENT (SECOND) OF TORTS § 363 (1965).
57. Id.
58. See, e.g., Lemon v. Edwards, 344 S.W.2d 822, 822 (Ky. 1961) (road through

densely wooded lake area); Albin v. National Bank of Commerce, 60 Wash. 2d 745, -,
375 P.2d 487, 488 (1962) (en banc) ("county road through a heavily-wooded, mountain-
ous area").
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For example, the Kentucky Court of Appeals in Lemon v. Edwards59

stated:
We think that at least with respect to forest lands adjacent
to little-used roads in sparsely settled areas there is a sound
basis for not imposing upon the landowner a duty of inspec-
tion to determine whether, through natural processes of de-
cay, trees on the land have become dangerous to users of the
road. The basis is that such a duty would be an unreasona-
ble burden in comparison with the risk involved.60

The rural exception was questioned and criticized in an often-
cited law review article concerning nuisances naturally occurring on
land:

61

With reference to rural property the rule is not so clear, but
there is considerable authority for imposing on the owner
even of country property a duty to use due care in discover-
ing the danger. With the great increase of travel in modern
times, and the growing tendency to protect travellers, the
imposition on the landowner of the burden of due care in re-
moving such menaces, according to nuisance principles,
would seem to be justified in view of the grave harm
threatened to users of the highways.6 2

Similarly, a Maryland appellate court in Hensley v. Montgomery
County,6 3 in refusing to extend the urban owner's liability to a "sub-
urban forest" setting,64 noted that "[t]he farmer, the developer or the
landed gentry who owns large and sometimes sprawling tracts of
woodland adjacent to or through which a road has been built, may
find the task of inspecting for trees dead, dying or decayed so poten-
tially onerous as to make property ownership an untenable bur-
den."'65 And in O'Brien v. United States,66 the United States District

59. 344 S.W.2d 822 (Ky. 1961).
60. Id. at 823. See also Chambers v. Whelen, 44 F.2d 340, 341 (4th Cir. 1930). The

Fourth Circuit stated: "[I]n view of the burden which the requirement of inspection
would impose, [the danger of a tree falling upon a county road through a rural area] is
too remote, we think, to justify a holding that the landowner is charged with such a
duty." Id.

61. Noel, Nuisances from Land in Its Natural Condition, 56 HARV. L. REV. 772
(1943).

62. Id. at 791. For a more complete discussion of nuisance, see note 73 infra.
63. 25 Md. App. 361, 334 A.2d 542 (Md. Ct. Spec. App. 1975).
64. Id. at -, 334 A.2d at 546. The term "suburban forest" is used to refer to rural

areas that have become surrounded by urban growth and to suburban areas containing
heavily wooded lots. Brandywine Hundred Realty Co. v. Cotillo, 55 F.2d 231 (3d Cir.
1931).

65. Hensley, 25 Md. App. at -, 334 A.2d at 545. The road in Hensley was an 18-
foot-wide thoroughfare serving 125 families and 100 construction workers in a natural
woodland area. Id. For a case imposing liability in a "suburban forest" setting when
the injury to the plaintiff took place on "one of the principal through roads of Dela-
ware," see Brandywine Hundred Realty Co. v. Cotillo, 55 F.2d 231, 231 (3d Cir. 1931).

[Vol. 19
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Court for the District of Oregon, in holding that owners of forest
lands have no duty to inspect trees adjacent to little-used roads in
sparsely populated areas, noted that "[t]he economy of Oregon is
largely dependent upon the lumber industry. '6 7

In more populous rural areas, a possessor will be found liable if
he or she had actual notice of the tree's defective condition.68 In con-
trast, the urban possessor can be found liable based on either actual
or constructive notice.6 9 The Restatement (Second) of Torts explains
the rationale for the exception in subsection (2) that makes an urban
owner liable for harm caused by his or her roadside trees:

It requires no more than reasonable care on the part of the
possessor of the land to prevent an unreasonable risk of
harm to those on the highway, arising from the condition of
the trees. In an urban area, where traffic is relatively fre-
quent, land is less heavily wooded, and acreage is small, rea-
sonable care for the protection of travellers on the highway
may require the possessor to inspect all trees which may be
in such dangerous condition as to endanger travellers. It will
at least require him to take reasonable steps to prevent
harm when he is in fact aware of the dangerous condition of
the tree.70

When a tree has been planted by a municipality, at least one
court has held that section 363 of the Restatement (Second) of Torts is
inapplicable and, instead, has applied section 364, which addresses
harm caused by structures and other artificial conditions on a posses-
sor's land.71 Section 364 imposes liability when "the Possessor real-
izes or should realize [the artificial condition] will involve an
unreasonable risk of . . . harm. '72 When trees are treated as artifi-
cial conditions, the urban/rural distinction is inapplicable. 73

66. 166 F. Supp. 231 (D. Or. 1958).
67. Id. at 233.
68. See Carver v. Salt River Valley Water Users' Ass'n, 8 Ariz. App. 386, -, 446

P.2d 492, 498 (1968), vacated on other grounds, 104 Ariz. 513, 456 P.2d 371 (1969) (en
banc) (plaintiff's action sustained where injury occured along highway with substantial
development).

69. Plesko v. City of Milwaukee, 19 Wis. 2d 210, -, 120 N.W.2d 130, 133 (1963)
(property owner, whose tree fell on a car, "chargeable with knowledge of dangerous
condition of the tree").

70. RESTATEMENT (SECOND) OF TORTS § 363 comment e (1965).
71. Carver v. Salt River Valley Water Users' Ass'n, 104 Ariz. 513, -, 456 P.2d 371,

375 (1969) (en banc).
72. RESTATEMENT (SECOND) OF ToRTS § 364 (1965).
73. Carver, 104 Ariz. at -, 456 P.2d at 375. An alternative theory of liability occa-

sionally addressed in cases dealing with municipal liability for falling trees or branches
is nuisance. See, e.g., Coates v. Chinn, 51 Cal. 2d 304, -, 332 P.2d 289, 290 (1958) (plain-
tiff alleged that row of eucalyptus trees along highway constituted nuisance); Pietz v.
City of Oskaloosa, 250 Iowa 374, 378, 92 N.W.2d 577, 579 (1958) (plaintiff unsuccessfully
sued city for harm caused by falling tree under nuisance theory). In Coates, the court
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Affirmative Duty of the Voluntary Actor

Liability for one who voluntarily acts and does so negligently has
been justified on the grounds that such an actor may increase the
danger to the plaintiff, mislead the plaintiff, or deprive the plaintiff
of help from other sources.7 4 Judge (later Justice) Cardozo ex-
plained the difference between misfeasance and nonfeasance in H.R.
Moch Co. v. Rensselaer Water Co. :75

"It is ancient learning that one who assumes to act, even
though gratuitously, may thereby become subject to the duty
of acting carefully, if he acts at all." . . . The hand once set
to a task may not always be withdrawn with impunity
though liability would fail if it had never been applied at
all .... If conduct has gone forward to such a stage that in-
action would commonly result, not negatively merely in
withholding a benefit, but positively or actively in working
an injury, there exists a relation out of which arises a duty
to go forward.76

There is an analogy to the duty to act in the context of the gov-
ernmental/proprietary dichotomy in municipal tort liability discussed
above. A city does not normally have a duty to place a traffic light at
a particular intersection, since the decision of how many traffic lights
to buy and where to place them is ordinarily considered a govern-
mental function. 77 Nonetheless, a city can normally be held liable for
negligence in its maintenance of a traffic light.78 Having acted, a city
has a duty to act in a nonnegligent manner.

An example of a court recognizing the applicability of the duty-

recognized that the merits of such actions "must be determined in relation to the rea-
sonableness of defendant's conduct." Id. at -, 332 P.2d at 291. The failure of these
attempts to measure the tree owner's conduct by a nuisance rather than a negligence
standard is consistent with the observation in RESTATEMENT (SECOND) OF TORTS § 520
(1965) that the mere presence of a tree is not "abnormally dangerous."

74. See W. PROSSER & W. KEETON, THE LAW OF TORTS § 56 (5th ed. 1984).
75. 247 N.Y. 160, 159 N.E. 896 (1928).
76. Id. at 167, 159 N.E. at 898 (quoting Glanzer v. Shepard, 233 N.Y. 236, 239, 135

N.E. 275, 276 (1922)) (citations omitted). In H. R. Moch Co., Judge Cardozo held that
the plaintiff, the owner of a warehouse that was destroyed by fire when there was an
insufficient supply of water at the fire hydrant, had no cause of action in tort, for
breach of contract, or for breach of a statutory duty against the company that had con-
tracted with the city to provide water for the hydrants. Id. See also Glanzer v. Shep-
ard, 233 N.Y. 236, 135 N.E. 275 (1922). In Glanzer, Judge Cardozo held that a public
weigher of beans, although paid by the seller, owed a duty to the buyer to weigh care-
fully, despite the lack of privity between them. He stated that the "assumption of the
task of weighing was the assumption of a duty to weigh carefully for the benefit of all
whose conduct was to be governed." Id. at 239, 135 N.E. at 276.

77. 18 E. McQUILLAN, THE LAW OF MUNICIPAL CORPORATIONS § 53.04(a) (3d ed.
1984).

78. Id.
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of-the-voluntary-actor rule is Diamond v. State.79 In Diamond, the
plaintiff was injured by a maple tree which fell on his car.80 In find-
ing for the plaintiff, the court noted:

[A]n employee of the State highway department . . . testi-
fied that he had inspected the faulty tree in particular on
foot because it had an attachment to it supporting a tele-
phone or power pole. Under the circumstances, when the
employee made such a particular inspection of the tree
rather than a mere observation from the highway, his failure
to observe the objective signs of disease cannot be excused
because he neglected to walk around the tree.8 '

AFFIRMATIVE DEFENSES

Act of God

In Nebraska, the defendant can succeed with the affirmative de-
fense that the sole proximate cause of the occurrence and the result-
ing damages to the plaintiff was an "Act of God."18 2 An Act of God

79. 53 A.D.2d 958, 385 N.Y.S.2d 827 (N.Y. App. Div. 1976).
80. Id. at -, 385 N.Y.S.2d at 827.
81. Id. See also Cracraft v. City of St. Louis Park, 279 N.W.2d 801, 806-07 (Minn.

1979). The Cracraft court, while denying the plaintiff's claim for damages resulting
from burn injuries based on a city inspector's negligent failure to discover a fire code
violation, recognized that a municipality can be liable for an assumed duty. It stated:

"Special duty" is nothing more than ... the ancient doctrine that once a duty
to act for the protection of others is voluntarily assumed, due care must be
exercised even though there was no duty to act in the first instance....

At what point, then, does the municipality assume to act for the protec-
tion of others as distinguished from acting merely for itself when it inspects
the activity of third parties for fire code violations? . . .[T]here are at least
four factors which should be considered. First, actual knowledge of the dan-
gerous condition is a factor which tends to impose a duty of care on the mu-
nicipality. Second, reasonable reliance by persons on the municipality's
representations and conduct tends to impose a duty of care .... Third, a duty
of care may be created by an ordinance or statute that sets forth mandatory
acts clearly for the protection of a particular class of persons rather than the
public as a whole. Finally, the municipality must use due care to avoid in-
creasing the risk of harm.

Id. (footnotes omitted). See also Adams v. State, 555 P.2d 235, 240 (Alaska 1976) (appli-
cation of the duty of the voluntary actor appropriate when state conducted fire inspec-
tion but did not exercise reasonable care with regard to hazards discovered); Wilson v.
Nepstad, 282 N.W.2d 664, 667, 674 (Iowa 1979) (recognizing existence of cause of action
based on city's negligent breach of statutory duties of building and fire inspection).

As to a requirement that the plaintiff must have relied upon the municipality's
act, compare Campbell v. City of Bellevue, 85 Wash. 2d 1, -, 530 P.2d 234, 241 (1975)
(en banc) (finding city liable for the negligence of its electrical inspector when the
plaintiff was able to prove reliance on the affirmative undertaking of the city) with
Anns v. Merton London Borough Council, 1978 A.C. 728, 747 (H.L. 1977) (holding that
reliance by the plaintiff is not an indispensible element of the municipality's duty).

82. Kniesche v. Thos, 203 Neb. 852, 854-55, 280 N.W.2d 907, 909 (1979) The court
stated that, to constitute an Act of God, a storm must be "a manifestation of nature so
unusual and extraordinary that it could not under normal conditions have been antici-
pated or expected or guarded against or resisted, and no ordinary and reasonable
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was defined in Cover v. Platte Valley Public Power & Irrigation Dis-
trict,8 3 as "so unusual and extraordinary a manifestation of nature as
could not under normal conditions have been reasonably anticipated
or expected."8 4 This definition was applied to severe winds in Geiger
v. Sweeney.

8 5

Assumption of Risk

A defendant in Nebraska can rebut the plaintiff's case based on
the defendant's negligence by showing that the plaintiff voluntarily
assumed the risk of harm.8 6 For the defense to succeed, the defend-
ant must show that the plaintiff "had some actual knowledge of the
danger,. . . understood and appreciated the risk therefrom, and...
voluntarily exposed himself to such risk. 8 7

Contributory Negligence

Contributory negligence is also an affirmative defense in Ne-
braska.8 8 Contributory negligence is defined as "conduct for which
plaintiff is responsible, amounting to a breach of the duty which the
law imposes upon persons to protect themselves from injury, and
which, concurring and cooperating with actionable negligence for
which defendant is responsible, contributes to the injury complained
of as a proximate cause."'8 9 By statute, a contributorily negligent
plaintiff can still recover if his or her negligence was not more than
"slight" and the defendant's negligence was "gross." 9

In Crosswhite v. City of Lincoln,9 1 the Nebraska Supreme Court
held that the user of a sidewalk has a right to assume that it is in a
safe condition.92 Therefore, assuming that a public way is safely
maintained is not contributorily negligent conduct. 93

amount of care would have prevented the damage." Id. See also Geiger v. Sweeney,
201 Neb. 175, 183, 266 N.W.2d 895, 899 (1978). In Geiger, the court held that the burden
of proof is on the defendant to establish by a preponderance of the evidence that the
Act of God is "the sole proximate cause of the damage." Id.

83. 162 Neb. 146, 75 N.W.2d 661 (1956).
84. Id. at 154, 75 N.W.2d at 668 (applied definition to a flood). See also Snyder v.

Farmers Irrigation Dist., 157 Neb. 771, 777-78, 61 N.W.2d 557, 562 (1954) (also applying
this definition in a flooding context).

85. 201 Neb. 175, 266 N.W.2d 895 (1978). In Geiger, a buyer of a grain bin sued the
seller after the grain bin toppled in high winds. Id. at 176-77, 266 N.W.2d at 896.

86. Hurlbut v. Landgren, 200 Neb. 413, 413, 264 N.W.2d 174, 175 (1978) (syllabus
4).

87. McGinn, 217 Neb. at 597, 352 N.W.2d at 555.
88. Stephen v. City of Lincoln, 209 Neb. 792, 797-98, 311 N.W.2d 889, 893 (1981).
89. Id.
90. NEB. REV. STAT. § 25-1151 (Reissue 1979).
91. 185 Neb. 331, 175 N.W.2d 908 (1970).
92. Id. at 334, 175 N.W.2d at 910.
93. Id.
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FALLING TREE CASES IN OTHER JURISDICTIONS

A number of jurisdictions have had the opportunity to examine
the liability of governmental defendants for injuries resulting from
the fall of trees or branches into public roadways or other public ar-
eas.94 The cases stand for the principle that a municipality can be lia-
ble for negligence when it fails to observe visible signs of decay and
permits a tree to stand, and the tree subsequently injures a
passerby.

95

In Pietz v. City of Oskaloosa,96 a tree in a public park fell onto
the plaintiff's car during a windstorm.9 7 There was no testimony that
the "tree in any way appeared, or was thought to be, decayed or un-
safe."' 98 Similarly, in Warren v. City of Tupelo,99 in which an oak
branch fell on a pedestrian during a tornado that tore down 2,500
trees, the Mississippi Supreme Court held that the city had no duty
to inspect trees that show no signs of defect.1x° The tree in Tupelo
was not apparently hazardous.1 0 1 Likewise, in Carver v. Salt River
Valley Water Users' Association,0 2 the Arizona Supreme Court de-
nied recovery where there was no evidence that the tree which fell
on the plaintiff showed visible signs of decay. 10 3

The Washington Supreme Court in Albin v. National Bank of
Commerce, 0 4 held that the prophylactic removal of healthy trees
was not necessary to avoid liability for negligence.' 0 5 The accident in
Albin took place "along a county road through a heavily-wooded,
mountainous area."'

10 6

In Harris v. Village of East Hills ' 0 7 the plaintiff, like Peter Mc-
Ginn, was rendered a quadriplegic by a falling branch from a silver
maple tree.'0 8 The tree stood on village property adjoining a county
road.10 9 The trial court imposed liability on the village, holding that
the village had a statutory duty to maintain trees on its property and
that a reasonable inspection would have revealed the defective condi-

94. See notes 96-117 and accompanying text infra.
95. See notes 96-117 and accompanying text infra.
96. 250 Iowa 374, 92 N.W.2d 577 (1958).
97. Id. at 377, 92 N.W.2d at 579.
98. Id. at 378, 92 N.W.2d at 579.
99. 187 Miss. 816, 194 So. 293 (1940).

100. Id. at -, 194 So. at 295.
101. Id. at -, 194 So. at 294.
102. 104 Ariz. 513, 456 P.2d 371 (1969) (en banc).
103. 104 Ariz. at -, 456 P.2d at 375.
104. 60 Wash. 2d 745, 375 P.2d 487 (1962).
105. Id. at -, 375 P.2d at 489.
106. Id. at -, 375 P.2d at 488.
107. 41 N.Y.2d 446, 362 N.E.2d 243, 393 N.Y.S.2d 691 (1977).
108. Id. at 446, 362 N.E.2d at 244, 393 N.Y.S.2d at 692.
109. Id.
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tion of the tree." 0 However, it refused to hold the county liable,
deeming the county's program of windshield inspections adequate."'
The appellate court upheld both findings.112

In Commonwealth v. Callebs,l1 3 the Kentucky Court of Appeals
held that under the circumstances of that case, the state did not have
a duty to conduct walk-around inspections of trees near the high-
way." 4 In Callebs, the determination that it was unreasonable to re-
quire a walk-around inspection was made by the trier of fact, which
had heard conflicting testimony from the witnesses.1n 5 The court of
appeals, in reversing the circuit court, upheld the determination
made by the board of claims." 6 The court in Callebs noted that the
area where the tree fell, while within the city limits, "was not truly
urban in character .... In such an area we cannot say as a matter
of law that the burden of a walk-around inspection of each tree near
the highway... would not be unreasonable in comparison with the
risk."117

ANALYSIS

STANDARD OF REVIEW

In support of its conclusion that the trial court's finding of negli-
gence was erroneous, the Nebraska Supreme Court described the
City of Omaha's tree inspection program, under which a city forester
and 26 field personnel conducted periodic inspections of Omaha's
59,610 street trees and 153,000 park trees. 18 The program included
"windshield inspections" of all trees and closer inspection of trees
when a hazard was apparent from the street.119 The majority recog-
nized that a municipality can be liable for injuries resulting from its
negligence in maintaining roadside trees, noting that "[n]egligence
must be measured against the particular set of facts and circum-
stances present in each case.' 120 The court also outlined a cost-bene-
fit balancing approach: "Where the reasonable character of an actor's
conduct is in question, its utility is to be weighed against the magni-

110. Id.
111. Id. at 451, 362 N.E.2d at 246, 393 N.Y.S.2d at 694.
112. Id.
113. 381 S.W.2d 623 (Ky. 1964).
114. Id. at 624.
115. Id. at 623-24.
116. Id.
117. Id. at 624 (emphasis added).
118. McGinn, 217 Neb. at 583, 352 N.W.2d at 547-48.
119. Id.
120. Id. at 585, 352 N.W.2d at 549.
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tude of the risk involved. '121 Applying this negligence standard, the
majority reached the unsurprising conclusion that it is not negligent
to decline to cut down healthy trees; therefore "[t]he case turn[ed] on
the question as to whether the city, through the exercise of reason-
able diligence, should have known of the defective condition of the
tree."122 The majority concluded that the evidence did not support
the trial court's finding of negligence.123

In reaching this conclusion, the majority declined to respect the
credibility the trial judge afforded the testimony of Dr. McNabb, 124

the expert witness called by McGinn during the trial. 125 Dr. McNabb
was a forest pathologist and a professor and researcher at the Iowa
State University of Science and Technology. 126 He testified that he
had examined the stump and most or all of the photographs of the
tree in evidence and had witnessed external symptoms of decay that,
in his view, would have been visible to a trained and experienced for-
ester.127 According to Dr. McNabb, the combination of these symp-
toms and the age, size, location, and configuration of the tree would
have signaled a warning to a trained forester that the tree should be
removed immediately. 128

121. Id. The cost-benefit analysis approach for determining negligence was ex-
plained by Judge Learned Hand in these terms:

The degree of care demanded of a person by an occasion is the resultant of
three factors: the likelihood that his conduct will injure others, taken with
the seriousness of the injury if it happens, and balanced against the interest
which he must sacrifice to avoid the risk.

Conway v. O'Brien, 111 F.2d 611, 612 (2d Cir. 1940), rev'd on other grounds, 312 U.S.
492 (1941). See also United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir.
1947) (Judge Hand stating the cost-benefit analysis in terms of the algebraic formula
B < PL, where B = burden, P = probability, and L =injury).

122. McGinn, 217 Neb. at 585, 352 N.W.2d at 549.
123. Id. at 592, 352 N.W.2d at 552.
124. McGinn v. City of Omaha, No. 811-221, memo. at 13-18, 24 (Douglas County

Dist. Ct. Apr. 1, 1983).
125. McGinn, 217 Neb. at 592, 352 N.W.2d at 552.
126. McGinn v. City of Omaha, No. 811-221, memo. at 13 (Douglas County Dist. Ct.

Apr. 1, 1983).
127. McGinn, 217 Neb. at 589, 352 N.W.2d at 551. The fallen portions of the tree

were cleared from the street and burned. McGinn v. City of Omaha, No. 811-221,
memo. at 14-15 (Douglas County Dist. Ct. Apr. 1, 1983). The symptoms referred to by
Dr. McNabb included bumps or swollen knots that form when a tree heals over after a
branch has fallen and a large wound or scar on the tree's south side. Id.

128. McGinn v. City of Omaha, No. 811-221, memo. at 14-15 (Douglas County Dist.
Ct. Apr. 1, 1983). The tree forked repeatedly. The two major portions of the tree that
fell into the street were on either side of the lowest fork, a V-shaped formation. Id. at
37-38.

The particular danger posed by trees with V-shaped formations was recognized in
Husovsky v. United States, 590 F.2d 944, 948 (D.C. Cir. 1978), in which a motorist, se-
verely injured by a falling tree in an urban park, successfully sued the park's owner,
the United States Government. In finding that the defendant was negligent in not in-
specting an urban roadside tree of a type susceptible to weakening, the court noted
that a National Park Service manual stated that "V-shaped trunk formations are in-
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Dr. McNabb's conclusions were disputed by Dr. Tatter, an associ-
ate professor of plant pathology at the University of Massachusetts,
who testified as an expert witness for the City of Omaha.129 While
Dr. Tatter did not examine the stump, he examined the same photo-
graphs as Dr. McNabb but interpreted them differently.130 Accord-
ing to Dr. Tatter, there was nothing about the tree to suggest its
dangerous condition.131

In choosing to accept Dr. Tatter's testimony over Dr. McNabb's,
the majority declined to follow its previous pronouncements that the
assessment of the relative worth of witnesses' testimony by trial
courts is entitled to great respect on appellate review.132 The major-
ity also paid little attention to the value of the knowledge that the
trial judge gained through a personal inspection of the accident
site.'

3 3

The majority questioned the value of Dr. McNabb's testimony by
pointing out that he had stated, "[H]alf of the city's street shade trees
should be removed. '1 s 4 The majority concluded that this opinion
could not survive a cost-benefit balancing and so was "an unreasona-
ble standard."'1 35 In choosing to disregard Judge Richling's accept-
ance of other parts of Dr. McNabb's testimony because it found this
one remark unacceptable, the court ignored its observations in Doyle
v. Union Insurance CO.

13 6

The dissent had difficulty with the majority's determination that
Judge Richling should not have believed Dr. McNabb. 3 7 The dissent
noted that "[t]he majority provides no standard or reason for appel-
late annulment of evidence and findings of the trial court, but ig-

herently weak, and that this condition may be remedied by removing, cutting back, or
cabling the weakly supported stem." Id. (footnote omitted).

129. McGinn, 217 Neb. at 592, 352 N.W.2d at 551-52.
130. Id.
131. Id. There was no dispute that the tree was in fact decayed. Mr. Orville

Hatcher, the City Forester, testified that from his examination of the tree's stump, he
estimated that 62% of the interior wood was gone. McGinn v. City of Omaha, No. 811-
221, memo. at 9-10 (Douglas County Dist. Ct. Apr. 1, 1983).

132. See notes 34-41 and accompanying text supra. The dissent responded to the
majority's approach as follows: "Even in a de novo review of the record, where there
is a conflict on a material issue of fact, we give consideration to a judge's observation of
witnesses in the trial court's accepting one version of facts over another." McGinn, 217
Neb. at 600, 352 N.W.2d at 556.

133. McGinn v. City of Omaha, No. 811-221, memo. at 9 (Douglas County Dist. Ct.
May 20, 1983). The fact that Judge Richling personally inspected the scene of the acci-
dent is also relevant to the degree of respect the trial court's assessment of the severity
of the storm merited. See note 167 and accompanying text inkfra.

134. McGinn, 217 Neb. at 584, 352 N.W.2d at 548.
135. Id. at 585, 352 N.W.2d at 549.
136. 202 Neb. 599, 277 'N.W.2d 36 (1979). See notes 39-41 and accompanying text

supra.
137. McGinn, 217 Neb. at 600, 352 N.W.2d at 556 (Shanahan, J., dissenting).
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nores or disregards the evidence before the trial court. 1 38

Judge Richling did not have to accept every statement by Dr.
McNabb in order to agree with Dr. McNabb's interpretation of the
significance of the tree's external signs to a trained forester. The
merit or lack thereof of a program requiring the cutting down or de-
tailed inspection of half of the city's trees is irrelevant to the question
of whether, considering the totality of the circumstances, the City of
Omaha was negligent in failing to detect the dangerous condition of
the tree that paralyzed McGinn. As the dissent explained, "[t]he ma-
jority opinion paints a picture in hues of a herculean task involving
the city's trees. However, the crux of this case is not inspection of
10,000 silver maples, but the city's inspection of just one tree.' 39

If taken at face value, the decision illustrates a peculiar view of
the proper role of an appellate court. Such a view, however, is incon-
sistent with other Nebraska Supreme Court holdings,140 and with the
standard of review stated in the majority opinion itself, that
"[f]indings of fact made by the district court in cases brought under
the Political Subdivisions Tort Claims Act will not be disturbed on
appeal unless clearly wrong."'141 It is therefore worthwhile to ex-
plore the possibility that underlying the holding was an intent to per-
mit municipalities to set the limits of their obligations under the
Political Subdivisions Tort Claims Act.

BASES FOR LIABILITY

Statute

The applicability of section 23-2410 of the Nebraska Revised Stat-
utes to a claim for damages by a user of a public road injured by a
falling tree or branch was recognized by the majority in McGinn. 42

The majority denied recovery to McGinn not by disputing the basis
for liability grounded on negligence, but by deciding that the city's
conduct did not breach its duty of due care.' 43

Duty of a Possessor of Land

McGinn could have alleged that the City of Omaha was responsi-
ble for his injuries based on its breach of its municipal duty to main-

138. Id.
139. Id. at 595, 352 N.W.2d at 554 (Shanahan, J., dissenting).
140. See notes 34-41 and accompanying text supra.
141. McGinn, 217 Neb. at 581, 352 N.W.2d at 547.
142. Id. The statute in effect in 1980 was in a form essentially the same as the cur-

rent statute. See NEB. REV. STAT. § 23-2410 (Reissue 1977).
143. McGinn, 217 Neb. at 592, 352 N.W.2d at 552.
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tain properly its streets.'" A peculiarity of Nebraska property law
allowed him to allege liability on an alternative ground.145 Nebraska
is one of a minority of jurisdictions in which trees near the street are
city property.146 This allowed McGinn to allege that the city was
negligent for violating the standards of section 37-11 of the Omaha
Municipal Code, the ordinance forbidding property owners from al-

lowing dangerous trees to stand on their land.147

While the alternative ground for liability creates a separate duty
on the city's part, the standard of care for both the duty to maintain

streets148 and the duty as an owner and occupier of land149 is the
same - due care. 150

That the duty of a possessor of land to protect passersby from

harm caused by his or her trees is one of due care is reflected both in
the "exercise reasonable care" language of subsection (2) of section

363 of the Restatement (Second) of Torts151 and in the application of

the rural exception to subsection (2).152 The cases applying the rural
exception have concluded that, because of the rural nature of the
land, the "risk involved"'153 is outweighed by the "unreasonable bur-
den."'1 5 4 The treatment of falling trees in the "suburban forest" set-

ting155 is further evidence that the rural exception is really just an
indication that the court has performed the cost-benefit analysis by
classifying the area as rural.

Affirmative Duty of the Voluntary Actor

The dissent asserted that the city had a duty to inspect properly
the tree that fell on McGinn because it had undertaken to inspect
that particular tree.'5 6 The dissent did not address the issue of

144. See Brief for Appellee at 27-36, McGinn v. City of Omaha, 217 Neb. 579, 352
N.W.2d 545 (1984). McGinn did not cite this statutory duty in his appellate brief.

145. McGinn, 217 Neb. at 581-82, 352 N.W.2d at 547.
146. See Seefus v. Briley, 185 Neb. 202, 206, 174 N.W.2d 339, 342 (1970) (holding

that a city's title in a street is a "qualified base or determinable fee ... held in trust
for the purposes for which the street is dedicated"). The majority rule is that the
property owner owns the fee out to the center of the street, subject to the city's ease-
ments in the street and sidewalks. 10 E. MCQUILLAN, THE LAW OF MUNICIPAL CORPO-
RATIONS § 30.66 (3d ed. 1984).

147. See note 17 supra.
148. See notes 42-46 and accompanying text supra.
149. See notes 54-56 and accompanying text supra.
150. This is also the standard for the duty of the voluntary actor set forth in the

dissent. McGinn, 217 Neb. at 598, 352 N.W.2d at 555 (Shanahan, J., dissenting).
151. See note 56 and accompanying text supra.
152. See note 57 and accompanying text supra.
153. See note 60 and accompanying text supra.
154. See note 60 and accompanying text supra.
155. See notes 63-65 and accompanying text supra.
156. McGinn, 217 Neb. at 597, 352 N.W.2d at 555 (Shanahan, J., dissenting).
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whether the city, by instituting a tree inspection program, caused
passersby to rely on that program, so that they took fewer precau-
tions against dangerous trees than they otherwise would take, and
thus were endangered by the city's misfeasance.' 5 7 It is reasonable,
however, to assume that people use the streets of Omaha more fre-
quently and less cautiously than they otherwise would because they
assume that the city is maintaining those streets in a reasonably safe
condition. The dissent made this point by referring to Judge (later
Justice) Benjamin Cardozo's opinions in Glanzer v. Shepard' 58 and
H.R. Moch Co. v. Rensselaer Water Co.159 The dissent also noted that
this principle has been applied to governmental bodies as well as pri-
vate individuals.

1 60

AFFIRMATIVE DEFENSES

The majority did not base its holding on the affirmative defenses
raised by the city,161 and it did not consider the city's allegations that
McGinn assumed the risk and was contributorily negligent. 1 62 How-
ever, the court suggested that the Act of God defense might have
been applicable by stating that "we note that when a tree falls in
weather conditions similar to those in the present case, some courts
impose a higher burden of proof upon the plaintiff.' 1 63

Act of God

The Act of God defense was inapplicable to McGinn.'64 The de-
fense requires that the manifestation of nature be the sole proximate
cause of the harm to the plaintiff.16 5 Dr. McNabb stated: "I firmly
believe that this . . . branch or a portion of this branch would have
fallen on its own accord in some period of time near [the time of the
accident]."'1 6 6 In addition, the city was unable to produce reliable evi-
dence of wind conditions at the scene of the accident, and the trial
judge noted that the winds had downed only one other tree on the
street in question, a tree that was itself rotten.1 67 Belying the conclu-

157. Id.
158. 233 N.Y. 236, 135 N.E. 275 (1922). See note 76 supra.
159. 247 N.Y. 160, 159 N.E. 896 (1928). See notes 75-76 and accompanying text

supra.
160. McGinn, 217 Neb. at 598, 352 N.W.2d at 555 (Shanahan, J., dissenting).
161. Id. at 592, 352 N.W.2d at 552.
162. Id. at 595, 352 N.W.2d at 554.
163. Id. at 592, 352 N.W.2d at 552.
164. See notes 165-69 and accompanying text infra.
165. See note 82 and accompanying text supra.
166. McGinn v. City of Omaha, No. 811-221, memo. at 18 (Douglas County Dist. Ct.

Apr. 1, 1983).
167. McGinn v. City of Omaha, No. 811-221, memo. at 9 (Douglas County Dist. Ct.
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sion necessary to the city's claim that the storm was an Act of God,
and therefore an "unusual and extraordinary ... manifestation of
nature" that could not have been expected,1 68 is the majority's admis-
sion that Omaha had experienced more severe winds only five years
earlier.

16 9

Assumption of Risk

The affirmative defense of assumption of risk was clearly inap-
plicable to McGinn. 7 0 For the defense to succeed, the city would
have had to prove that McGinn understood, appreciated, and volunta-
rily exposed himself to the danger presented.1 71 The City of Omaha's
defense, thus, rested on the absurd conclusion that McGinn knew
that the tree was going to fall but nonetheless deliberately drove un-
derneath it.

Contributory Negligence

The trial court's finding of fact that the storm did not cause the
accident disproves the City of Omaha's defense that McGinn was con-
tibutorily negligent.172 One who uses a public way has the right to
assume that it is in a reasonably safe condition.173 McGinn was
under no obligation to be on a constant lookout for danger.174

FALLING TREE CASES IN OTHER JURISDICTIONS

The majority cited a series of cases containing the common
theme of governmental bodies being sued for damage caused by fall-
ing tree limbs.175 These cases, however, generally involve differing
fact situations from those in McGinn.176 Once a standard of liability
has been recognized, each case must turn on its facts. The majority's
reliance on these cases is therefore inappropriate.

May 20, 1983). Contrast the circumstances in Fenon v. City of Norfolk, 203 Va. 551, 125
S.E.2d 808 (1962), where the plaintiff was injured when the automobile in which he
was riding struck a tree trunk left in the street by a city crew. Id. at -, 125 S.E.2d at
809. The crew was clearing 800 trees that had been blown into the streets by Hurri-
cane Donna. Id. at -, 125 S.E.2d at 811. The court denied liability on the ground that
the city was acting in its governmental capacity of caring for the public in an emer-
gency situation, rather than in its proprietary function of maintaining streets. Id. at -,
125 S.E.2d at 812.

168. See note 84 and accompanying text supra.
169. McGinn, 217 Neb. at 593, 352 N.W.2d at 552-53.
170. See note 171 and accompanying text irnfra.
171. See note 87 and accompanying text supra.
172. See notes 173-74 and accompanying text infra.
173. See note 92 and accompanying text supra.
174. See note 93 and accompanying text supra.
175. McGinn, 217 Neb. at 585-88, 352 N.W.2d at 549-50.
176. See notes 177-95 and accompanying text intfra.
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The majority cited Pietz v. City of Oskaloosa' 77 three times.1 78

But there had been no evidence that the tree had decayed in Pietz.179

That was not the case in McGinn. °8 0 The majority also relied on
Warren v. Tupelo,'8 ' where the tree had not been apparently danger-
ous,18 2 for the proposition that trees showing no signs of decay need
not be inspected.'8 3 Since the tree in McGinn had shown signs of de-
cay, the proposition is inapplicable. Similarly, the majority's reliance
on Carver v. Salt River Valley Water Users'Association8 4 to support
its assertion that "the plaintiff must prove that the defendant failed
to observe visible signs of decay and that if the defendant had made a
careful inspection upon observance of those signs, he should have
known that the extent of decay warranted removal of the tree"'8 5 is
inappropriate. The tree in Carver, unlike the tree in McGinn, had
shown no visible signs of decay.'8 6

The majority's reliance on Albin v. National Bank of Com-
merce,'8 7 for the proposition that prophylactic removal of healthy
trees is unreasonable, is misplaced, because the tree which fell on
McGinn was indisputably rotten.'8 8 Moreover, the reliance on the
cost-benefit analysis performed by the Washington court in Albin is
inappropriate because of Albin's rural setting.'8 9

Harris v. Village of East Hills' 90 was relied upon for the proposi-
tion that windshield inspections are not per se unreasonable. 191 In
Harris, however, the appellate court was upholding a lower court's
finding that windshield inspections were reasonable under the cir-
cumstances,192 not reversing a lower court as the majority did in Mc-
Ginn.193 Similarly, the majority misapplied the Kentucky Court of

177. 250 Iowa 374, 92 N.W.2d 577 (1958). See notes 96-98 and accompanying text
supra.

178. McGinn, 217 Neb. at 581, 586, 593, 352 N.W.2d at 547, 549-50, 553.
179. See note 98 and accompanying text supra.
180. See notes 127-28 & 131 and accompanying text supra.
181. 187 Miss. 816, 194 So. 2d 293 (1940). See notes 99-101 and accompanying text

supra.
182. See note 101 and accompanying text supra.
183. McGinn, 217 Neb. at 586, 352 N.W.2d at 549. See also note 100 and accompany-

ing text supra.
184. 104 Ariz. 513, 356 P.2d 371 (1969) (en banc). See notes 102-03 supra.
185. McGinn, 217 Neb. at 587, 352 N.W.2d at 550.
186. See note 103 and accompanying text supra.
187. 60 Wash. 2d 745, 375 P.2d 487 (1962). See notes 104-06 supra.
188. See note 131 supra.
189. See note 106 and accompanying text supra.
190. 41 N.Y.2d 446, 362 N.E.2d 243, 393 N.Y.S.2d 691 (1977). See notes 107-12 and

accompanying text supra.
191. McGinn, 217 Neb. at 586, 352 N.W.2d at 549.
192. See notes 108-12 and accompanying text supra.
193. McGinn, 217 Neb. at 595, 352 N.W.2d at 554.
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Appeals' cost-benefit analysis in Commonwealth v. Callebs,194 by ig-
noring both the rural nature of the land involved and the Kentucky
court's reliance on this fact in deciding that walk-around inspections
were unnecessary, in using it as support for its holding that walk-
aromd inspectiam wee ut rPQi~pd a McGinn.19 5

CONCLUSION

It is possible, albeit unlikely, that McGinn can be taken at face
value as a new and aberrational view of the proper standard of re-
view of factual findings of trial judges, at least in municipal tort
cases. But given the eccentricity of this view and the fact that the
majority in McGinn professed to be doing no such thing,' 96 this inter-
pretation seems strained. It appears more probable that the majority
was making an exception to its customary standard of review because
the result it wished to reach was foreclosed by the status of the law
and the facts of the case. 19 7

A possible explanation of the decision is that the majority felt
that a program which would prevent innocent passersby from being
hit by falling branches was impracticable, and so applied that stan-
dard to the McGinn case. The majority's reliance on Dr. McNabb's
remark that half of Omaha's shade trees should be removed' 98 sup-
ports this interpretation. But such an explanation does not credit the
majority with the ability to distinguish between a standard of care re-
quiring detailed inspection or removal of every street tree in Omaha
large enough to fall on someone, and a standard requring only that
visible signs of decay and dangerousness on one of the largest street
trees in Omaha be detected. The affirmance of Judge Richling's deci-
sion would not have subjected Nebraska municipalities to strict liabil-
ity for any harm done by falling trees and branches; the trial court's

194. 381 S.W.2d 623 (Ky. 1964). See notes 113-17 and accompanying text supra.
195. See notes 115-17 and accompanying text supra.
196. McGinn, 217 Neb. at 581, 352 N.W.2d at 547.
197. The majority's lack of respect for the trial court's holding may have reflected

a lack of confidence in the trial judge. Of the ten cases from Judge Richling's court
reviewed in 1984, Judge Richling's last year on the bench, seven were reversed and re-
manded. R.D.N. v. T.N., 218 Neb. 830, 360 N.W.2d 777 (1984) (affirmed); Eden v.
Spaulding, 218 Neb. 799, 359 N.W.2d 758 (1984) (reversed and remanded); LaPuzza v.
Sedlacek, 218 Neb. 285, 353 N.W.2d 17 (1984) (reversed and remanded); Thynne v. City
of Omaha, 217 Neb. 654, 351 N.W.2d 54 (1984) (reversed and remanded); Pitt v.
Checker Cab Co., 217 Neb. 600, 350 N.W.2d 507 (1984) (affirmed); McGinn v. City of
Omaha, 217 Neb. 579, 352 N.W.2d 545 (1984) (reversed and remanded); Circo v. Transit
Auth., 217 Neb. 497, 348 N.W.2d 908 (1984) (reversed and remanded); State Bank v.
Scoular-Bishop Grain Co., 217 Neb. 379, 349 N.W.2d 912 (1984) (reversed and re-
manded); Heady v. Farmers Mut. Ins. Co., 217 Neb. 172, 349 N.W.2d 366 (1984) (re-
versed and remanded); Sanitary & Improvement Dist. No. 145 v. Nye, 216 Neb. 354, 343
N.W.2d 753 (1984) (affirmed).

198. See note 134 and accompanying text supra.
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decision was reached through the application of a negligence
standard.

The most likely explanation of the majority's holding against
McGinn is that the majority was unwilling to expose municipalities
to the full extent of liability intended by the legislature when it en-
acted the Political Subdivisions Tort Claims Act. The reliance on the
testimony of city employees in the majority's remark that "[t]he city
forester, the assistant city forester, and Dr. Tatter testified that re-
moval based upon such statistics is unreasonable, as it serves to de-
prive the residents of the city of more healthy shade trees than the
risk warrants" supports the majority's conclusion that the City of
Omaha would be liable for negligence only when it violated the stan-
dard of care defined by the city's own cost-benefit analysis.199

There are sound policy arguments for permitting a governmental
body to define the limits of its liability in negligence. The cost of
paying large judgments, buying insurance to pay those judgments, or
instituting an inspection program capable of forestalling such judg-
ments forces a municipality to spend an amount on tree maintenance
that probably exceeds the amount favored by the typical taxpayer.
This is an intrusion into a governmental, rather than a proprietary,
sphere. Moreover, the cost of any of these alternatives might prompt
a municipality to chop down all its roadside trees rather than sustain
continued unwanted expense. The aesthetic costs of such a choice
were explicitly recognized by the majority in McGinn.200

Insofar as the city's liability in negligence was the result of its
status as a landowner, the majority might have felt that the reasons
for the exception to the natural conditions rule for urban roadside
trees20 1 were inapplicable to a municipality. The private urban
owner, after all, usually has only a few trees near the road or side-
walk, each of which he or she usually has the opportunity to observe
every day. The cost of inspection per quantum of safety benefit is
therefore greater for a municipality than for the typical private
owner.

The problem with these arguments is that they run counter to
the express mandate of the Nebraska legislature codified in the Polit-
ical Subdivisions Tort Claims Act, which defines the limits of tradi-
tional governmental immunity and establishes a negligence standard
for actions outside those limits. 20 2 It specifically included road safety

199. Id. at 587, 352 N.W.2d at 552. If the city's inspectors were unaware of the
problem, it was, to the majority, an indication that the cost of discovering the problem
exceeded what the city was willing to pay, and so was unreasonable.

200. Id. at 592, 352 N.W.2d at 552.
201. See note 70 and accompanying text supra.
202. See notes 42-46 and accompanying text supra.
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as an area in which negligence principles of liability would apply.
Recognizing that it could not deny recovery to McGinn based on the
law, the majority was forced to reconstruct the factual findings of the
trial judge.

The majority's approach, if this interpretation is correct, reflects
an improper delegation of power to the executive branch - specifi-
cally, the officials in Nebraska's communities who decide whether
and how to inspect roadside trees. The responsibility to perform the
cost-benefit analysis implicit in a negligence standard was entrusted
to the judiciary by the legislature when it enacted the Political Subdi-
visions Tort Claims Act.203 To give to municipalities the power to de-
cide for themselves how much of an inspection is adequate thwarts
the intent of the legislature in enacting the Act.

There is no satisfactory explanation for the result reached by the
majority in McGinn. The majority may have been demonstrating a
willingness to reverse trial court determinations of fact despite relia-
ble testimony supporting the lower court's decision; but it seems
more likely that the majority reached the result it did less from skep-
ticism about the facts than from dissatisfaction with the law.

Christopher Phillips - '87

203. See note 46 and accompanying text supra.
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