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I. INTRODUCTION

At common law, downstream participants in the stream of com-
merce are liable for injuries caused by upstream product defects, even
if such participants did not cause the defect.' However, approxi-
mately seventeen states have enacted statutes abrogating the strict
liability that is applied to nonmanufacturers at common law. 2 Several
of these statutes limit a nonmanufacturer's liability for injuries
caused by an upstream participant in the stream of commerce.3 Stat-
utes abrogating strict liability often contain language that categorizes
which participant in the stream of commerce may be liable based on
that participant's particular role within the stream of commerce. 4

1. See RESTATEMENT (THIRD) OF TORTs: PRODUCTS LIABILITY § 1 (1998) (asserting
that "[o]ne engaged in the business of selling or otherwise distributing products who
sells or distributes a defective product is subject to liability for harm to persons or prop-
erty caused by the defect"). See also Robert A. Sachs, Product Liability Reform and
Seller Liability: A Proposal for Change, 55 BAYLOR L. REV. 1031, 1033-34 (2003) (assert-
ing that "[ciommon law liability for manufacturing, design, and warning defects is gen-
erally extended to distributors and retailers who sold the product in a sealed container
and even to those who never had possession of the product" (footnote omitted)).

2. See RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 1 cmt. e (1998) (list-
ing legislative responses in Georgia, Nebraska, South Dakota, Delaware, Idaho, Illinois,
Iowa, Kansas, Kentucky, Maryland, Minnesota, Missouri, North Carolina, North Da-
kota, Ohio, Tennessee, and Washington).

3. See, e.g., DEL. CODE ANN. tit. 18, § 7001 (1999) (providing a defense for statuto-
rily defined sellers when seller establishes, subject to additional exceptions, that (1)
product was in sealed container and unaltered; (2) seller had no knowledge of flaw; (3)
seller could not have discovered flaw; (4) seller provided no manufacturing or design
input, when such input was causally connected to the plaintiffs injury; (5) seller did not
modify, assemble, or mishandle the product, when such action was causally connected
to the plaintiffs injury; and (6) seller had no notice of the flaw); IDAHO CODE ANN. § 6-
1407 (2010) (asserting nonmanufacturing seller is not subject to liability when no rea-
sonable opportunity to inspect product or when product acquired and sold in sealed
container, subject to several exceptions); IOWA CODE § 613.18 (2013) (stating person who
is not the manufacturer, assembler, or designer of a product is immune from suit and
not liable for damages, and retailer who assembles and whose assembly process has no
causal relationship to injury not liable for damages); NEB. REV. STAT. § 25-21,181 (2008)
(stating no product liability action against seller or lessor of product unless seller or
lessor is also the product manufacturer or defective part manufacturer); S.D. CODIFIED
LAws § 20-9-9 (2004) (stating dealer, distributor, wholesaler, or retail seller not liable
unless (1) it is also the manufacturer or assembler, or (2) it knew or had constructive
knowledge of the defective condition).

4. See, e.g., DEL. CODE ANN. tit. 18, § 7001 (1999) (differentiating liability for
manufacturers and sellers, and defining each based on other roles in the stream of com-
merce); IDAHO CODE ANN. § 6-1407 (2010) (differentiating liability for statutorily-de-
fined product sellers and manufacturers); IOWA CODE § 613.18 (2013) (differentiating
liability for assemblers, designers, manufacturers, and participants who do not qualify
as the assembler, designer, or manufacturer); NEB.REV.STAT. § 25-21,181 (2009) (differ-
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However, participants in the stream of commerce cannot predict po-
tential liability if the legislature writing the statute or the courts in-
terpreting the statute fail to clearly define the language that
categorizes such roles.5

Rather than broadly review the diverse landscape of statutes ab-
rogating the common law liability of nonmanufacturers, this Topic Ar-
ticle navigates section 613.18 of the Iowa Code and its foibles.6

Specifically, this Topic Article argues that section 613.18 creates un-
certainty for participants in the stream of commerce who do not qual-
ify as designers, manufacturers, and, sometimes, assemblers of
products.7 This Topic Article will explain how section 613.18 ostensi-
bly applies only to design and manufacturing defects and not warning
defects.8 This Topic Article will also scrutinize how section 613.18
does not define the terms that pertain to specific roles of participants
in the stream of commerce and how neither the Iowa Supreme Court
nor persuasive authority clearly or consistently define such terms.9

Finally, this Topic Article will address the Iowa Supreme Court's in-
consistent application of section 613.18.10

II. BACKGROUND

A. THE IOWA LEGISLATURE GRANTS VIMMUNITY TO NONDESIGNING,
NONMANUFACTURING, NONASSEMBLING, AND SOME ASSEMBLING
PARTICIPANTS IN THE STREAM OF COMMERCE IN CASES OF
DESIGN, MANUFACTURING, AND POSSIBLY WARNING DEFECTS

The Iowa Legislature enacted section 613.18 of the Iowa Code in
1986.11 Section 613.18 has remained unchanged since its passage in
1986.12 Under section 613.18, a person who is not the designer, man-
ufacturer, or assembler of a product who also wholesales, retails, dis-

entiating liability for sellers, lessors, and manufacturers); S.D. CODIFIED LAws § 20-9-9
(2004) (differentiating liability for distributors, dealers, wholesalers, retail sellers, man-
ufacturers, and assemblers).

5. Compare Weyerhaeuser Co. v. Thermogas Co., 620 N.W.2d 819, 824-26 (Iowa
2000) (finding assembler liable and defining assembler for the first time under Iowa
law), and Lawson v. Honeywell Int'l, Inc., 75 So.3d 1024, 1028-29 (Miss. 2011) (finding
designer not liable and defining designer for the first time under Mississippi law), with
IOWA CODE § 613.18 (2013) (differentiating liability for assemblers, designers, manufac-
turers, and participants who do not qualify as the assembler, designer, or
manufacturer).

6. See infra notes 92-145 and accompanying text.
7. See infra notes 92-145 and accompanying text.
8. See infra notes 92-102 and accompanying text.
9. See infra notes 103-117 and accompanying text.

10. See infra notes 120-145 and accompanying text.
11. 1986 Iowa Acts 310-11.
12. See generally IoWA CODE § 613.18 (2013) (indicating no amendments to the

statute since 1986).
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tributes, or sells a product is both immune from suits based on strict
liability or breach of implied warranty, and not liable for damages
based on strict liability or breach of implied warranty.13 However, an
assembler who is also a retailer is not liable for damages so long as the
assembly has no causal connection to the injury and the original man-
ufacturer is subject to the jurisdiction of Iowa courts and has not been
declared insolvent.14 The Iowa Supreme Court in Weyerhaeuser Co. v.
Thermogas Co.15 and Kolarik v. Cory International Corp.16 has high-
lighted the lack of clarity within section 613.18, particularly regarding
the definitions of terms and resulting liability within section 613.18.17
The Mississippi Supreme Court in Lawson v. Honeywell International,
Inc. 18 and the United States District Court for the Middle District of
Georgia in Freeman v. United Cities Propane Gas of Georgia, Inc.19

illustrated how non-Iowa courts manage undefined terms, particularly
designer, vis-A-vis non-Iowa statutes abrogating liability for some par-
ticipants in the stream of commerce. 20

13. IOwA CODE § 613.18(1) (2013). The first subsection states:
1. A person who is not the assembler, designer, or manufacturer, and who
wholesales, retails, distributes, or otherwise sells a product is:

a. Immune from any suit based upon strict liability in tort or breach of im-
plied warranty of merchantability which arises solely from an alleged defect
in the original design or manufacture of the product.
b. Not liable for damages based upon strict liability in tort or breach of im-
plied warranty of merchantability for the product upon proof that the manu-
facturer is subject to the jurisdiction of the courts of this state and has not
been judicially declared insolvent.

Id.
14. IOWA CODE § 613.18(2) (2013). The second subsection states:
2. A person who is a retailer of a product and who assembles a product, such
assembly having no causal relationship to the injury from which the claim
arises, is not liable for damages based upon strict liability in tort or breach of
implied warranty of merchantability which arises from an alleged defect in the
original design or manufacture of the product upon proof that the manufac-
turer is subject to the jurisdiction of the courts of this state and has not been
judicially declared insolvent.

Id.
15. 620 N.W.2d 819 (Iowa 2000).
16. 721 N.W.2d 159 (Iowa 2006).
17. Compare Kolarik v. Cory Intern.Corp., 721 N.W.2d 159, 162 (Iowa 2006) (ap-

plying the exceptions to immunity in section 613.18 only if the assembly process had a
causal connection to the plaintiffs injury), with Weyerhaeuser Co. v. Thermogas Co.,
620 N.W.2d 819, 826 (Iowa 2000) (asserting that section 613.18 excepts from immunity
those assemblers who incorporate in their finished products defective component parts).

18. 75 So.3d 1024 (Miss. 2011).
19. 807 F. Supp. 1533 (M.D. Ga. 1992).
20. Compare Lawson v. Honeywell Int'l, Inc., 75 So.3d 1024, 1028-29 (Miss. 2011)

(defining designer under Miss. Code § 11-1-63 (West 2008)), with Freeman v. United
Cities Propane Gas of Ga., Inc., 807 F. Supp. 1533, 1539, 1541 (M.D. Ga. 1992) (stating
that two suppliers failed to qualify as designers under Georgia's products liability
statute).
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The Iowa Supreme Court has explained through dicta that section
613.18(1)(b) applies to strict liability claims arising from warning de-
fects. 21 In Bingham v. Marshall & Huschart Machinery Co.,22 the
plaintiff brought strict-liability and breach-of-implied-warranty
claims under theories of design and manufacturing defects against a
product seller.23 The trial court granted the seller's motion to dismiss
the plaintiffs strict-liability and breach-of-implied-warranty claims,
and the Iowa Supreme Court affirmed the trial court's dismissal.24 In
dicta, the Iowa Supreme Court explained that section 613.18(1)(b) of
the Iowa Code 25 applies to strict-liability claims arising from warning
defects. 26

B. THE IOWA SUPREME COURT IN WEYERHAEUSER Co. v. THERMOGAS

Co. DEFINED ASSEMBLER LIABILITY BROADLY

In Weyerhaeuser Co. v. Thermogas Co.,27 the Iowa Supreme Court
asserted that the Iowa legislature, when enacting the immunity provi-
sions of section 613.18(1)(a) of the Iowa Code,28 intended to except as-
semblers from immunity from liability when an assembler's finished
product incorporates a defective component part.29 In Weyerhaeuser,
the plaintiff, the owner of a cardboard box manufacturing plant, used
tanks filled with liquid propane supplied by the defendant, Thermogas
Co. ("Thermogas"), to power forklifts in the plant.30 Thermogas would
pick up about fifteen empty tanks each day and replace them with
fifteen filled tanks.31 One of the plaintiffs forklifts caught fire, and
the plaintiff alleged that the liquid propane tank exploded prema-
turely during the resulting fire, which ultimately destroyed half of the
plant.32 The district court granted Thermogas's motion for directed
verdict on the plaintiffs strict liability and breach of implied warranty
claims, finding that the defendant's act of filling the tank with its
product did not constitute assembly.33 The plaintiff appealed to the
Iowa Supreme Court, claiming that the district court erred in di-

21. Bingham v. Marshall & Huschart Mach. Co., 485 N.W.2d 78, 80 (Iowa 1992).
22. 485 N.W.2d 78 (Iowa 1992).
23. Bingham, 485 N.W.2d at 78-80 (Iowa 1992).
24. See id. at 78-79 (stating that the court found no error).
25. IOWA CODE § 613.18(1)(b) (2013).
26. See Bingham, 485 N.W.2d at 80 (deciding the case only on manufacturing and

design defects).
27. 620 N.W.2d 819 (Iowa 2000).
28. IOWA CODE § 613.18 (2013).
29. Weyerhaeuser Co. v. Thermogas Co., 620 N.W.2d 819, 826 (Iowa 2000).
30. Weyerhaeuser, 620 N.W.2d at 822.
31. Id. at 822, 826.
32. Id. at 822-23.
33. Id. at 823-24.
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recting a verdict for Thermogas on the strict-liability and breach-of-
implied-warranty claims. 3 4

The Iowa Supreme Court concluded that Thermogas was an as-
sembler and held that the immunity provisions of section 613.18 did
not apply to the defendant.35 The Weyerhaeuser court first explored
the definition of assembler, noting that the Iowa legislature did not
define the term assembler.36 The Weyerhaeuser court explained that,
under the theory of assembler's liability, a party that places a finished
product incorporating a defective component in the stream of com-
merce is liable for the injuries resulting from the defect in the compo-
nent part.37 Even if an assembler does not manufacture a defective
component part, an assembler is nonetheless liable under the theory
of assembler's liability.38 The Weyerhaeuser court next suggested jus-
tifications for holding the assembler liable and posited that the assem-
bler (1) should hold the burden for accidental injuries for marketing a
defective component; (2) could exert pressure on the manufacturer to
make the product safer; (3) derives an economic benefit from the final
product that incorporates the defective product; (4) could test or in-
spect the component part; and (5) represents to the consumer that the
final product is safe.39

The Weyerhaeuser court pointed out that the container or packag-
ing of a product should not be distinguished from the product itself.40

The tank involved in the fire was manufactured fifteen years prior to
the fire.41 Additionally, federal regulations require that tanks used
for liquid propane be tested or recertified at mandatory periods, al-
though tanks are to be tested earlier if they show signs of damage,
such as dents or corrosion.42 The court cited two specific problems
with the testing of the tank involved in the fire: first, the tank was
tested twice soon after its manufacture, which was unusual and sug-
gested that the tank had some kind of problem; second, Thermogas

34. Id. at 823. The plaintiff also appealed jury instructions on the plaintiffs negli-
gence and res ipsa loquitur claims. Id.

35. Id. at 827.
36. Id. at 824.
37. Id.
38. Id.
39. Id. at 825.
40. See id. at 825-26 (asserting the principle that "'containers in which products

are sold are so closely identified with the sale of the product that the container's danger-
ous propensities are the equivalent of the dangerous propensities of the product itself")
(citing Fulbright v. Klamath Gas Co., 553 P.2d 316, 320 (1975)).

41. See id. at 822-23, 826 (stating that the fire occurred in 1995 and the tank was
manufactured in 1980).

42. Id. at 826-27.
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had failed to test the tank for over two years after the tank's federally-
mandated testing date at the time of the fire.43

The Weyerhaeuser court explained that the tank, the defective
component part, could not be logically separated from the liquid pro-
pane when Thermogas placed the finished product, the tank contain-
ing the liquid propane, into the stream of commerce. 44 The
Weyerhaeuser court asserted that the justifications for applying as-
sembler's liability existed when examining Thermogas's final prod-
uct.45 Ultimately, the Weyerhaeuser court concluded that Thermogas
was an assembler and that the immunity provisions of section
613.18(1)(a), as a matter of law, did not apply. 46As a result, the Weyer-
haeuser court concluded that the plaintiffs' strict-liability and breach-
of-implied-warranty claims should have been submitted to the jury.47

C. THE IOWA SUPREME COURT IN KoLARIK v. CORY INTERNATIONAL
CORP. REQUIRED A CAUSAL CONNECTION BETWEEN A
DEFENDANT'S ASSEMBLY PROCESS AND THE DANGEROUS
CONDITION IN THE PRODUCT

In Kolarik v. Cory International Corp.,48 the Iowa Supreme Court
asserted that section 613.18(1)(a) of the Iowa Code 49 applied to an as-
sembler only if the process of assembly had a causal connection to the
dangerous condition in the product.5 0 In Kolarik, the plaintiff, a con-
sumer, made a salad using pimento-stuffed green olives that the de-
fendant, Cory International Corporation ("Cory"), imported and sold
at wholesale. 5 1 When eating the salad, the plaintiff bit an olive pit or
pit fragment, and he fractured a tooth.5 2 The plaintiff sued Cory
under theories of strict liability, negligence, and breach of express and
implied warranty.53 The district court granted summary judgment for
Cory on each of the plaintiffs theories of recovery. 5 4 In particular, the
district court concluded that Cory was immune from suit under theo-
ries of strict liability and breach of implied warranty of

43. Id. at 827.
44. Id.
45. Id.
46. Id.
47. Id. at 834.
48. 721 N.W.2d 159 (Iowa 2006).
49. IOWA CODE § 613.18 (2013).
50. Kolarik v. Cory Intern.Corp., 721 N.W.2d 159, 162 (Iowa 2006).
51. Kolarik, 721 N.W.2d at 161.
52. Id.
53. Id.
54. Id.
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merchantability under section 613.18(1)(a).55 The plaintiff appealed
to the Iowa Supreme Court.56

The Kolarik court first explained that Cory imported and whole-
saled pimento-stuffed green olives from Spain, which it received in
bulk shipments in 150-kilogram drums.57 Cory would wash the olives
and package them in brine in glass jars.5 8 Although Cory would in-
spect the olives for appearance, pH, and acid level, Cory relied on its
suppliers in Spain to inspect the pitting and stuffing process. 59 The
plaintiff asserted that the immunities in section 613.18(1)(a) did not
apply to Cory because Cory assembled the olives by removing the bulk
olives from the drums and placing them in jars.60 However, the Kola-
rik court explained that the repackaging process did not exclude Cory
from the immunity granted under section 613.18(1)(a). 61 In particu-
lar, the Kolarik court asserted that the exclusion from immunity in
section 613.18(1)(a) was directed at situations where the assembling
process had a causal connection to a dangerous condition in a prod-
uct.62 The Kolarik court reasoned that the immunity in section
613.18(1)(a) applied to Cory because the process of repackaging the
olives did not contribute to the dangerous condition in the olives that
gave rise to the plaintiffs claim.63 Therefore, the Kolarik court af-
firmed the district court's ruling that dismissed the claims based on
strict liability and breach of implied warranty.64

D. PERSuAsIvE AUTHORITY ASSERTED IN LAWSON V. HONEYWELL

INTERNATIONAL, INC. THAT THE DEFINITION OF DESIGNER Is NOT
INCLUDED WITHIN THE DEFINITION OF MANUFACTURER

In Lawson v. Honeywell International, Inc.,65 the Mississippi Su-
preme Court considered whether a designer of a product qualified as

55. Id. at 162.
56. Id. at 161.
57. Id.
58. Id.
59. Id. at 161-62.
60. Id. at 162.
61. Id.
62. Id. The Iowa Supreme Court stated:
We are convinced that the assemblers' exclusion contained in section
613.18(1)(a) is aimed at those situations in which an assembling process has
some causal connection to a dangerous condition in the product that gives rise
to a strict-liability claim or a product condition that constitutes a breach of an
implied warranty of merchantability.

Id.
63. Id.
64. Id. at 166. The court also dismissed the express warranty claim and negligence

claims, except those based on "failure to warn," and remanded the claim based on the
theory of negligent failure to warn to the district court. Id.

65. 75 So.3d 1024 (Miss. 2011).
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the manufacturer of the product for the Mississippi Products Liability
Act 66 ("MPLA").67 In Lawson, Pamela Lawson sued Honeywell Inter-
national, Inc. ("Honeywell"), claiming that the defective design in a
seatbelt buckle caused the properly fastened buckle to malfunction
and disengage during a vehicle rollover incident.68 Lawson alleged
that Honeywell designed the buckle before selling the design to
Chrysler, LLC.69 Honeywell argued that the MPLA provided no cause
of action against a mere designer of a product when that designer did
not manufacture or sell the product.70 The trial court granted Honey-
well's motion for summary judgment, agreeing that the MPLA did not
provide a cause of action against a nonmanufacturing, nonselling de-
signer of a product.7 ' Lawson appealed, claiming in part that the trial
court erred in holding that Honeywell was not a manufacturer and
thereby granting Honeywell's motion for summary judgment. 72 In de-
termining what the MPLA provided, the Mississippi Supreme Court
asserted that it first looks to the language of the statute to give effect
to the state legislature's intent.73 Lawson argued that the state legis-
lature intended that the definition of a manufacturer under the MPLA
included the designer of the product.74 However, the Mississippi Su-
preme Court relied on the Random House Webster's Unabridged Dic-
tionary to define designer.75 The Mississippi Supreme Court did not
rely on Black's Law Dictionary for the definition of designer because
Black's Law Dictionary fails to define designer.76 The Mississippi Su-
preme Court discerned that a designer does not bring a good into tan-
gible form, while a manufacturer does.77 The Mississippi Supreme
Court asserted that a mere designer is not included within the defini-
tion of a manufacturer under the MPLA. 78 Therefore, the Supreme
Court of Mississippi found that a mere designer, Honeywell, was not
subject to liability under the MPLA.79

66. Miss. Code Ann. § 11-1-63 (West 2008).
67. Lawson v. Honeywell Int'l, Inc., 75 So.3d 1024, 1026 (Miss. 2011).
68. Lawson, 75 So.3d at 1026.
69. Id. at 1026 & n.1.
70. Id. at 1026.
71. Id. at 1025-26.
72. Id. at 1026.
73. Id. at 1027.
74. Id.
75. Id. at 1028 (defining designer as "a person who devises or executes designs ...

for works of art or machines" (omission by the Lawson court)); RANDOM HOUSE WEB-
STER'S UNABRIDGED DICTIONARY 539 (2d ed. 1999).

76. See id. at 1028 & n.6 (citing BLAcK's LAw DICTIONARY to define manufacturer
and noting that BLAcI's LAw DICTIONARY fails to define designer).

77. See id. at 1029 (stating that manufacturers bring goods into tangible form but
that designers do not bring goods "into existence").

78. Id. at 1029.
79. Id. at 1030.
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E. PERSUASIVE AUTHORITY EXAMINED THE FACTS OF THE CASE IN
FREEMAN V. UNITED CITIES PROPANE GAS OF GEORGIA, INC. TO

DETERMINE WHETHER Two SUPPLIERS QUALIFIED AS DESIGNERS

In Freeman v. United Cities Propane Gas of Georgia, Inc.,80 the
United States District Court for the Middle District of Georgia consid-
ered whether two suppliers of propane qualified as designers of the
propane with regard to the odorants added to the propane.8 ' In Free-
man, the plaintiffs trailer exploded because he could not detect the
smell of propane at the time that he attempted to light a cigarette.8 2

The plaintiff sued the suppliers of the propane, among other defend-
ants, claiming that they were liable under a strict liability theory.8 3

The suppliers moved for summary judgment, arguing that they were
not manufacturers under Georiga's strict-liability statute.8 4 Under
Georgia's strict-liability statute, the definition of manufacturer in-
cluded the designer of the product.8 5 The district court explained that
the level of odorant in the propane was either required by law or pro-
posed and carried out by another participant in the stream of com-
merce. 86 Therefore, neither supplier qualified as a designer, and the
district court found that neither supplier was a manufacturer under
Georgia law.8 7

III. ARGUMENT

The applicability of section 613.18 of the Iowa Code, and thus the
predictability of suit for those participating in the stream of commerce
in Iowa, is unclear under the language of section 613.18 and the Iowa
Supreme Court's interpretation of section 613.18.88 First, section
613.18 ostensibly applies only to design and manufacturing defects
and not warning defects.8 9 Second, the terms of section 613.18, partic-
ularly terms pertaining to the specific roles of the participants in the
stream of commerce, are not defined by section 613.18, by the Iowa
Supreme Court, or even by persuasive authority.9 0 Third, the Iowa
Supreme Court has inconsistently applied section 613.18.91

80. 807 F. Supp. 1533 (M.D. Ga. 1992).
81. Freeman v. United Cities Propane Gas of Ga., Inc., 807 F. Supp. 1533, 1536,

1540-41 (M.D. Ga. 1992).
82. Freeman, 807 F. Supp. at 1535-36.
83. Id. at 1536, 1539.
84. Id. at 1539.
85. Id.
86. Id. at 1541.
87. Id.
88. See infra notes 92-145 and accompanying text.
89. See infra notes 92-102 and accompanying text.
90. See infra notes 103-117 and accompanying text.
91. See infra notes 120-145 and accompanying text.
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A. THE INCONSISTENTLY SPECIFIED CAUSES OF ACTION TO WHICH

SECTION 613.18 OF THE IOWA CODE APPLIES MAKES APPLICATION

OF THE STATUTE UNCLEAR

Iowa's abrogation of strict liability is not clear, in that section
613.18(1)(a) of the Iowa Code specifies that defendants are immune
from suit under strict liability and breach of implied warranty solely
for those actions that arise from design or manufacturing defects. 92

The statute excludes warning defects from the complete list of claims,
meaning that the Iowa legislature arguably allows plaintiffs to retain
causes of action for warning defects in a product against nonas-
sembling, nondesigning, and nonmanufacturing participants in the
stream of commerce.93

However, in section 613.18(1)(b), the Iowa legislature does not
specify whether nonassembling, nondesigning, and nonmanufacturing
participants in the stream of commerce are liable for damages solely
in claims arising out of design or manufacturing defects or in any
strict-liability or breach of implied warranty claim, notwithstanding
whether the claim arises out of design, manufacturing, or warning de-
fects.9 4 In Bingham v. Marshall & Huschart Machinery Co.,95 the
plaintiff brought strict-liability and breach-of-implied-warranty
claims under theories of design and manufacturing defects against a
product seller.96 The Iowa Supreme Court affirmed the trial court's
dismissal of the plaintiffs strict-liability and breach-of-implied-war-
ranty claims.97 In dicta, the Iowa Supreme Court explained that sec-
tion 613.18(1)(b) applies to strict liability claims arising from warning
defects.98

Furthermore, in section 613.18(2), assembling retailers whose as-
sembly process had no causal connection to the injury are not liable
for damages for strict-liability and breach-of-implied-warranty claims
that arise from design or manufacturing defects.99 The statute ex-

92. IowA CODE § 613.18 (2013).
93. See IOWA CODE § 613.18(1)(a) (excluding mention of claims arising from warn-

ing defects); Clifton Williams, Expressio Unius Est Exclusio Alterius, 15 MARQ. L. REV.
191, 191 (1931) (stating that "[o]ne of the most important rules of construction of stat-
utes, constitutions and similar instruments seems to be the rule that the expression of
one subject, object, or idea is the exclusion of other subjects, objects, or ideas.").

94. IOWA CODE § 613.18(1); see also Bingham v. Marshall & Huschart Mach. Co.,
485 N.W.2d 78, 80 (Iowa 1992) (stating that "the statute is not a model of clarity");
Sachs, supra note 1, at 1127 n.407 (2003) (asserting that the Bingham court "correctly
pointed out" its criticism of section 613.18).

95. 485 N.W.2d 78 (Iowa 1992).
96. Bingham v. Marshall & Huschart Mach. Co., 485 N.W.2d 78, 78-80 (Iowa

1992).
97. See Bingham, 485 N.W.2d at 78-79 (stating that the court found no error).
98. See id. at 80 (deciding the case only on manufacturing and design defects).
99. IOWA CODE § 613.18(2) (2013).
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cludes warning defects from the list of claims from which damages
may arise in section 613.18(2).1oo Nonetheless, the distinction be-
tween claims arising from design and manufacturing defects and
claims arising from warning defects may be moot in Iowa, as the Iowa
Supreme Court in Olson v. Prosoco, Inc. 0 1 asserted that failure-to-
warn claims should be brought under the theory of negligence rather
than strict liability.102

B. THE DEARTH OF DEFINITIONS IN SECTION 613.18 OF THE IOWA

CODE, PARTICULARLY FOR THE TERMS ASSEMBLER AND DESIGNER,
MAKES THE APPLICABILITY OF THE STATUTE UNCLEAR.

Section 613.18 of the Iowa Code does not define the terms describ-
ing particular roles within the stream of commerce, specifically, as-
sembler and designer.0 3 Furthermore, Black's Law Dictionary
defines neither designer nor assembler.104 When defining assembler,
the court in Weyerhaeuser Co. v. Thermogas Co. 0 5 relied on defini-
tions from a non-legal dictionary, from the theory of assemblers' liabil-
ity, and from persuasive and secondary sources.106 Using these
sources, the Weyerhaeuser court determined that assemblers should
not be immune from suits arising from a finished product placed in the
stream of commerce after the assemblers incorporated defective com-
ponent parts. 07

Unlike the term assembler, the definition of the term designer is
relatively unexplored even by authorities that would be persuasive in
Iowa. 08 In Lawson v. Honeywell International, Inc.,109 the Missis-

100. See generally IOWA CODE § 613.18(2) (2013) (stating that the statute applies for
claims that arise "from an alleged defect in the original design or manufacture of the
product").

101. 522 N.W.2d 284 (Iowa 1994).
102. See Olson v. Prosoco, Inc., 522 N.W.2d 284, 289 (Iowa 1994) ("We believe that

the correct submission of instructions regarding a failure to warn claim for damages is
under a theory of negligence and the claim should not be submitted as a theory of strict
liability.").

103. See generally IOWA CODE § 613.18 (2013) (listing assembler and designer in
statute without defining those terms).

104. See BLAcK's LAW DICTIONARY 132, 511-12 (9th ed. 2009) (lacking definitions for
the terms assembler and designer); see also Lawson v. Honeywell Int'l, Inc., 75 So.3d
1024, 1028 n.6 (Miss. 2011) (noting that designer not defined in BLACK'S LAW
DICTIONARY).

105. 620 N.W.2d 819 (Iowa 2000).
106. See Weyerhaeuser v. Thermogas Co., 620 N.W.2d 819, 824-25 (Iowa 2000) (cit-

ing to WEBSTER'S ENCYCLOPEDIC UNABRIDGED DICTIONARY 125 (rev. ed. 1996), cases from
other jurisdictions, and secondary sources).

107. Weyerhaeuser, 620 N.W.2d at 826.
108. See generally IOWA CODE § 613.18 (2013) (failing to define the term designer);

Lawson v. Honeywell Int'l, Inc., 75 So.3d 1024, 1028 (Miss. 2011) (relying on the RAN.
DOM HOUSE WEBSTER'S UNABRIDGED DICTIONARY to define the term designer).

109. 75 So.3d 1024 (Miss. 2011).
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sippi Supreme Court asserted that a mere designer is not included
within the definition of a manufacturer.110 The Mississippi Supreme
Court discerned that a designer does not bring a good into tangible
form, while a manufacturer does.111 In Freeman v. United Cities Pro-
pane Gas of Georgia, Inc.,112 the United States District Court for the
Middle District of Georgia found that two suppliers of propane failed
to qualify as designers of propane with regard to the odorants added to
the propane.' 13 The district court focused on the fact that the level of
odorant in the propane was either required by law or proposed and
carried out by another participant in the stream of commerce.114

In addition to being two of the few cases that actually discuss the
definition of designer, the Lawson and Freeman cases illustrate the
differences in the definition of designer.115 Even though the Lawson
and Freeman cases examined the definition of designer vis-&-vis the
question of whether the defendant qualified as a manufacturer, the
cases nonetheless illustrate the difficulties that participants in the
stream of commerce face when their role in the stream of commerce is
undefined.116 Without clearly defined roles, participants in the
stream of commerce cannot predict their potential liability for up-
stream participants' defective products, despite the Iowa legislature's
attempt to clarify their liability via section 613.18.-1

110. Lawson v. Honeywell Int'l, Inc., 75 So.3d 1024, 1029 (Miss. 2011).
111. See Lawson, 75 So.3d at 1029 (stating that manufacturers bring goods into tan-

gible form but that designers do not bring goods "into existence").
112. 807 F. Supp. 1533 (M.D. Ga. 1992).
113. Freeman v. United Cities Propane Gas of Ga., Inc., 807 F. Supp. 1533, 1541

(M.D. Ga. 1992).
114. Freeman, 807 F. Supp. at 1541.
115. Compare Lawson, 75 So.3d at 1028 (basing designer on dictionary definition),

with Freeman, 807 F. Supp. at 1541 (examining the facts of the case rather than a for-
mal dictionary definition).

116. Compare Lawson, 75 So.3d at 1029 (stating that designer not within definition
of manufacturer and that one designated as a designer not liable under the MPLA), with
Freeman, 807 F. Supp. at 1539 (stating that designer falls within the definition of man-
ufacturer and that one designated as a designer liable under Georgia's products liability
statute).

117. Compare Weyerhaeuser, 620 N.W.2d at 824-26 (finding assembler liable and
defining assembler for the first time under Iowa law), and Lawson, 75 So.3d at 1028-29
(finding designer not liable and defining designer for the first time under Mississippi
law), with IowA CODE § 613.18 (2013) (differentiating liability for assemblers, designers,
manufacturers, and participants who do not qualify as the assembler, designer, or
manufacturer).
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C. THE IOWA SUPREME COURT'S INCONSISTENT INTERPRETATION OF
SECTION 613.18 OF THE IOWA CODE MAKES THE APPLICABILITY
OF THE STATUTE UNCLEAR

The Iowa Supreme Court inconsistently applied section 613.18 of
the Iowa Code in Kolarik v. Cory International Corp."18 and Weyer-
haeuser Co. v. Thermogas Co.119 to reach incompatible holdings re-
garding the liability of the alleged assemblers in each case. 120 In
Weyerhaeuser, the Iowa Supreme Court held the assembler, Thermo-
gas Co. ("Thermogas"), liable under a theory of assemblers' liability
because (1) the assembler holds the burden for accidental injuries for
marketing a defective component; (2) the assembler could exert pres-
sure on the manufacturer to make the component part safer; (3) the
assembler derives an economic benefit from the final product that in-
corporates the defective component part; (4) the assembler could test
or inspect the component part; and (5) the assembler represents to the
consumer that the final product is safe. 121 In Kolarik, the Iowa Su-
preme Court did not determine that the assembler, Cory International
Corp. ("Cory"), was liable because no causal connection existed be-
tween Cory's process of assembly and the dangerous condition in the
product. 122

The Iowa Supreme Court could have applied the same justifica-
tions for assemblers' liability in Kolarik that it had previously applied
in Weyerhaeuser.1 23 First, the Iowa Supreme Court could have deter-
mined that the "assembler" of the jarred olives, Cory, should have held
the burden for accidental injuries for marketing defective olives. 124

118. 721 N.W.2d 159 (Iowa 2006).
119. 620 N.W.2d 819 (Iowa 2000).
120. Compare Kolarik v. Cory Intern. Corp., 721 N.W.2d 159, 162 (Iowa 2006) (stat-

ing that alleged assembler was not liable because no causal connection existed between
Cory's process of assembly and the dangerous condition in the product), with Weyer-
haeuser Co. v. Thermogas Co., 620 N.W.2d 819, 825, 827 (Iowa 2000) (asserting five
justifications for holding that the assembler was liable under a theory of assemblers'
liability).

121. Weyerhaeuser, 620 N.W.2d at 825, 827.
122. Kolarik, 721 N.W.2d at 162.
123. Compare Kolarik, 721 N.W.2d at 162 (ruling that assembler was not liable

without exploring justifications for finding assemblers liable), with Weyerhaeuser, 620
N.W.2d at 827 (determining that assembler was liable, reasoning that (1) assembler
"derives an economic benefit from the sale of a product that included a defective compo-
nent"; (2) assembler "had the ability to test and inspect the defective component when it
was within its possession"; (3) assembler "had the ability to exert pressure on the manu-
facturer of the defective component to enhance the component's safety"; (4) assembler
'represented to the consumer and the ultimate user . .. that the component was safe";
and (5) consumer "had a right to expect that [the assembler] would stand behind its
product").

124. Compare Kolarik, 721 N.W.2d at 162 (stating that plaintiff contended Cory was
the assembler of the product), with Weyerhaeuser, 620 N.W.2d at 825 (asserting that the
burden of accidental injuries is on one who markets a product with a defective compo-
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Second, the Iowa Supreme Court could have determined that Cory
had the power to exert pressure on the processor or manufacturer of
the pimento-stuffed olives to make the olives safer or freer from
pits.125 Third, the Iowa Supreme Court could have determined that
Cory derived an economic benefit from the sale of each jar of olives
that incorporated the defective olive. 126 Fourth, the Iowa Supreme
Court could have determined that Cory had the power to test or in-
spect the olives for signs that they still contained pits.12 7 Finally, the
Iowa Supreme Court could have found that Cory represented to the
consumer that the jar of olives was safe. 128 However, the Kolarik
court addressed none of the Weyerhaeuser court's justifications for as-
semblers' liability when deciding Kolarik under the rubric of products
liability or breach of warranty.129 Whether right or wrong in failing
following the Weyerhaeuser court's justifications for assemblers' liabil-
ity in strict-liability and breach-of-implied-warranty claims, the Kola-
rik court nonetheless made the interpretation of section 613.18 more
confusing by introducing an new exception.130 Under the Kolarik
court's interpretation, an assembler is immune from suit under sec-
tion 613.18(1) when the assembly process is not causally connected to

nent) (quoting Exxon Shipping Co. v. Pac. Res., Inc., 789 F. Supp. 1521, 1527 (D.Haw.
1991)).

125. Compare Kolarik, 721 N.W.2d at 162 (stating that plaintiff contended Cory was
the assembler of the product), with Weyerhaeuser, 620 N.W.2d at 825 (stating that
"[a]nother justification is that the assembler is in a position to exert pressure on the
manufacturer of the defective component part to enhance the safety of the manufac-
turer's product") (citing Exxon, 789 F. Supp. at 1527).

126. Compare Kolarik, 721 N.W.2d at 162 (stating that plaintiff contended Cory was
the assembler of the product), with Weyerhaeuser, 620 N.W.2d at 825 (stating that "the
assembler derives an economic benefit from the sale of the product that incorporates the
defective component") (citing Baughman v. Gen. Motors Corp., 780 F.2d 1131, 1132-33
(4th Cir. 1986)).

127. Compare Kolarik, 721 N.W.2d at 162 (stating that plaintiff contended Cory was
the assembler of the product), with Weyerhaeuser, 620 N.W.2d at 825 (stating that "the
assembler has the ability to test and inspect the component when it is in its possession")
(citing Baughman, 780 F.2d at 1132-33).

128. Compare Kolarik, 721 N.W.2d at 162 (stating that plaintiff contended Cory was
the assembler of the product), with Weyerhaeuser, 620 N.W.2d at 825 (stating that, "by
including the defective component in its finished product, the assembler represents to
the consumer and ultimate user that the component is safe") (citing Baughman, 780
F.2d at 1132-33).

129. See generally Kolarik, 721 N.W.2d 159 (deciding the case without discussing
the rationale for assemblers' liability).

130. Compare Kolarik, 721 N.W.2d 159 (failing to address the Weyerhaueser court's
justifications for assemblers' liability and creating an exception to section 613.18(1)),
with IOWA CODE § 613.18(1) (2013) (asserting that assemblers are liable for damages
and not immune from suit, and not providing any exceptions), and Weyerhaeuser, 620
N.W.2d at 825 (naming five broad justifications for assemblers' liability).
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the dangerous condition in the product, even though section 613.18(1)
mentions no such exception and section 613.18(2) does.' 31

The inconsistent application may have been influenced by the mi-
nor factual differences between Weyerhaueser and Kolarik regarding
the degree of control the assembler held over the component part that
caused each plaintiffs injury.132 In Weyerhaeuser, the plaintiffs in-
jury emanated from the packaging over which the assembler held rel-
atively significant control, such as the power to test and certify the
packaging.' 33 The assembler in Weyerhaeuser would receive the pack-
aging, the tank for the propane, back from the consumer, refill the
tank, and distribute the filled tank to another consumer.134 In Kola-
rik, on the other hand, the plaintiff was merely injured by the product
within the assembler's packaging.' 35 The assembler in Kolarik had
less continuous control over the imported product than did the assem-
bler in Weyerhaeuser.136

Additionally, the severity of the plaintiffs injury correlated with
the Iowa Supreme Court's application of assemblers' liability.'37 In
Weyerhaeuser, the plaintiffs factory burned.' 38 The Iowa Supreme
Court held that the immunity provisions of section 613.18 did not ap-
ply to Thermogas simply because Thermogas was an assembler. 39 In
Kolarik, the plaintiff fractured a tooth on the pit of an olive.140 Ulti-
mately, these minor differences do not change the fact that in Weyer-
haeuser, just as in Kolarik, the actual process of assembly, the

131. Compare IOWA CODE § 613.18(1) (2013) (stating that assemblers whose assem-
bly process did not cause injury liable for suit and not granted immunity), and IowA
CODE § 613.18(2) (2013) (stating that assemblers whose assembly process did not cause
injury not liable for damages), with Kolarik, 721 N.W.2d at 162 (providing immunity
under section 613.18(1) when no causal connection between the assembly process and
dangerous condition but not addressing section 613.18(2) in its determination).

132. Compare Weyerhaeuser, 620 N.W.2d at 823, 826-27 (finding assembler liable;
assembler had significant control over defective component part, and half of plaintiffs
factory burned), with Kolarik, 721 N.W.2d at 161 (granting assembler immunity; as-
sembler had little control over defective component, and plaintiffs tooth chipped).

133. Weyerhaeuser, 620 N.W.2d at 826-27.
134. Id.
135. Kolarik, 721 N.W.2d at 161.
136. Compare Kolarik, 721 N.W.2d at 161 (stating that Cory received the olive, the

defective component, in a 150-kilogram drum of imported olives), with Weyerhaeuser,
620 N.W.2d at 826-27 (stating that Thermogas received the tank, the defective compo-
nent, from the consumer, and Thermogas had the statutorily mandated duty to test and
certify the tank).

137. Compare Weyerhaeuser, 620 N.W.2d at 823, 827 (explaining that plaintiffs fac-
tory burned, and immunity was not granted to the defendant assembler), with Kolarik,
721 N.W.2d at 161-62 (explaining that plaintiffs tooth fractured, and immunity granted
to the defendant assembler).

138. Weyerhaeuser, 620 N.W.2d at 823.
139. Id. at 827.
140. Kolarik, 721 N.W.2d at 161.
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placement of propane into the defective component tank, also had no
causal connection to the injury.141

Plaintiffs in products-liability actions will often sue as many de-
fendants as possible in order to entice settlement.142 Likewise, indi-
vidual co-defendants sometimes attempt to keep each other in the
action.143 One straightforward solution is clear statutory language,
which makes appropriate distinctions in statutes abrogating strict lia-
bility for sellers.'" Even in spite of clearly defined terms, the prob-
lem nonetheless remains that state courts, such as the Kolarik court,
are free to read exceptions into the language of the statute based on
the facts of a case.145

IV. CONCLUSION

This Topic Article has argued that section 613.18 of the Iowa Code
creates uncertainty for participants in the stream of commerce who do
not qualify as a designer, manufacturer, and sometimes assembler of
a product.146 Section 613.18 ostensibly applies only to design and
manufacturing defects and not warning defects.147 The terms of sec-
tion 613.18, particularly terms pertaining to the specific roles of the
participants in the stream of commerce, are not defined in section
613.18, by the Iowa Supreme Court, or even by persuasive author-
ity.148 Furthermore, the Iowa Supreme Court has inconsistently ap-
plied section 613.18.149

Clarity in the language and interpretation of section 613.18 would
allow (1) nonmanufacturers to anticipate liability when doing busi-
ness in Iowa, (2) defendant nonmanufacturers to know what defenses
they may raise, and (3) plaintiffs to know what defenses to expect from
defendant nonmanufacturers. Under common-law strict liability,

141. Compare Kolarik, 721 N.W.2d at 162 (stating that the process of repackaging
olives had no causal connection to the dangerous condition that gave rise to plaintiffs
claim), with Weyerhaeuser, 620 N.W.2d at 1027 (stating that Thermogas's liability
hinges on the fact that "Thermogas combined a defective component part-its tank-
with its liquid propane," and not stating that Thermogas's liability was based on any
defect in the process of combining the tank with the liquid propane).

142. Sachs, supra note 1, at 1096 (2003).
143. Id.
144. Id. at 1114.
145. Compare id. at 1114-20 (defining product seller, manufacturer, and upstream

distributor of a product, allocating designing and assembling roles to the manufac-
turer), and IOWA CODE § 613.18(1) (2013) (providing no immunity to assemblers), with
Kolarik, 721 N.W.2d at 162 (asserting that assemblers whose assembly process was not
causally connected to injury are immune under section 613.18(1)).

146. See supra notes 92-145 and accompanying text.
147. See supra notes 92-102 and accompanying text.
148. See supra notes 103-117 and accompanying text.
149. See supra notes 120-145 and accompanying text.
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there is no need to identify each participant in the stream of com-
merce: any participant downstream from the participant who created
the defect is liable for any injury caused by the defect. However,
under statutes abrogating liability for some but not all participants in
the stream of commerce, the definition of each discrete participant
named or excepted in a statute becomes the lynchpin of a strict-liabil-
ity claim or defense. Plaintiffs must show that the defendants fall
within the categories of potentially liable participants, and defendants
must show that they do not fall within the categories of liable partici-
pants. The definitions of the roles within the stream of commerce ulti-
mately eclipse the facts of the plaintiffs' alleged injuries or the
defendants' alleged wrongdoings.

John A. McWilliams - '15




