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I. INTRODUCTION

The Fourth Amendment to the United States Constitution prohib-
its the federal government, or its officers, from conducting unreasona-
ble searches and seizures unless a warrant is issued based on probable
cause or consent.' Additionally, it is well established that the Fourth
Amendment, through the Fourteenth Amendment to the United
States Constitution, applies to individual states and state officers. 2

The United States Supreme Court has determined that public school
officials are state officers and therefore subject to the Fourth Amend-
ment restrictions.3

However, the Court has carved out limited exceptions to the war-
rant requirement when "special needs" exist, which would make ob-
taining a warrant based on probable cause impracticable. 4 It has been
determined that special needs exist in the public school setting.5

Within the public school context, the Court has relaxed the probable
cause standard and only requires a school official to have reasonable
suspicion for a search to be deemed constitutional. 6 Whether a school
search is reasonable is based on the totality of the circumstances. 7

1. U.S. CONST. amend. IV.
2. Wolf v. Colorado, 338 U.S. 25, 27-28 (1949).
3. New Jersey v. T.L.O., 469 U.S. 325 (1985).
4. Griffin v. Wisconsin, 483 U.S. 868, 873 (1987).
5. See T.L.O., 469 U.S. at 340 (stating "the school setting requires some easing of

the restrictions to which searches by public authorities are ordinarily subject. The war-
rant requirement, in particular, is unsuited for the school environment . .

6. Id. at 341.
7. Id.
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In J.P. ex rel. A.P. v. Millard Public Schoolss the Nebraska Su-
preme Court determined that a school official's search of a student's
vehicle, which was parked off school property on an adjacent public
street, was unreasonable and unconstitutional. 9 In Millard Public
Schools, a high school student was subject to two separate searches
after breaking school policy by leaving the school building and going to
his vehicle without permission. 10 After both searches concluded, the
student, J.P., was found to be in possession of drug paraphernalia and
was suspended for nineteen days." J.P., by and through his father,
A.P., challenged the school board's decision in the district court of
Douglas County, Nebraska, alleging the school's search of J.P.'s truck
was unreasonable because it occurred off school property and, there-
fore, violated the United States and Nebraska Constitutions. 1 2 The
district court reversed J.P.'s suspension by the school board, reasoning
that the initial search of J.P.'s person did not produce contraband or
evidence of being in possession of contraband, therefore, the school of-
ficial did not have reason to extend the search to J.P.'s vehicle.' 3 On
appeal, the Nebraska Supreme Court determined that the search was
unreasonable because the school did not have the implied authority to
search a student's vehicle parked off school grounds and not associ-
ated with a school-sponsored activity.14

This Note will first demonstrate that the Nebraska Supreme
Court improperly determined that the school official did not have the
authority to search J.P.'s vehicle.15 Next, this Note will assert that
the court impermissibly contradicted controlling precedent by deter-
mining that the location of the search was a dispositive factor.' 6 Fi-
nally, this Note will argue that the court correctly determined that the
school official lacked the requisite reasonable suspicion to authorize
the search of J.P.'s vehicle.' 7 Specifically, because the initial search of
J.P.'s person failed to produce contraband or evidence of contraband,
the school official did not have a reasonable basis to extend the search
to J.P.'s vehicle.18

8. 830 N.W.2d 453 (Neb. 2013).
9. J.P. ex rel. A.P. v. Millard Pub. Sch., 830 N.W.2d 453, 457 (Neb. 2013).

10. Millard Pub. Sch., 830 N.W.2d at 457.
11. Id.
12. Id. at 459.
13. See id. at 460 (stating that prior to the search of the truck, there was no evi-

dence to suggest that J.P. possessed contraband).
14. Id, at 467.
15. See infra notes 179-94 and accompanying text.
16. See infra notes 199-219 and accompanying text.
17. See infra notes 220-33 and accompanying text.
18. See infra notes 220-33 and accompanying text.

2013] 169



CREIGHTON LAW REVIEW

II. FACTS & HOLDING

In J.P. ex rel. A.P. v. Millard Public Schools,19 a student at Mil-
lard West High School ("Millard West") in Omaha, Nebraska brought
an action against Millard Public Schools ("MPS"), the Board of Educa-
tion for MPS ("Board"), and various school officials (collectively, the
"District") in the District Court of Douglas County, Nebraska.20 The
plaintiffs, J.P., a minor, by and through his father, A.P. (collectively,
"J.P."), alleged that the District contravened J.P.'s rights under the
Fourth and Fourteenth Amendments to the United States Constitu-
tion, and article one, section seven of the Nebraska Constitution, by
illegally searching his vehicle. 21

In August of 2010, J.P. drove his truck to school at approximately
7:45 am to attend class and parked on 176th Avenue, a public street
off campus adjacent to the school.22 Although a majority of Millard
West students parked on school property in a designated lot, around
fifteen percent of the students parked on 176th Avenue. 23 At some
point thereafter, J.P. and another student attempted to leave the
school building through the front doors, but were stopped by a hall
monitor, Lori Bishop ("Bishop").24 After stopping and speaking with
J.P. and the other student, Bishop only gave permission for the other
student to leave the building.25

Subsequently, Dennis Huey ("Huey"), a Millard West security
guard patrolling the parking lot, observed J.P. and a female walking
from the school building.26 Huey immediately approached J.P. and
the female student to ask why they left the school building and where
they were going.27 J.P. told Huey that they were going to J.P.'s truck
to get some personal items.28 Huey allowed them to continue and ob-
served the students until they returned through the front doors of the
school building.29 As J.P. and the female student returned, Bishop
asked them why they were outside.30 In response, J.P. told Bishop
that Huey had given them permission, which Huey subsequently
denied.3 '

19. 830 N.W.2d 453 (Neb. 2013).
20. J.P. ex rel. A.P. v. Millard Pub. Sch., 830 N.W.2d 453, 460 (Neb. 2013).
21. Millard Pub. Sch., 830 N.W.2d at 459.
22. Id. at 457.
23. Id.
24. Id.
25. Id. at 457-58.
26. Id. at 458.
27. Id.
28. Id.
29. Id.
30. Id. J.P. told Bishop that he went to the truck to retrieve his wallet. Id.
31. Id.
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Bishop then contacted an assistant principal, Harry Grimminger
("Grimminger"), to report J.P. for leaving school grounds and stating
that he had permission to do so. 3 2 Based on Bishop's information,
Grimminger became suspicious of the incident and requested that J.P.
be brought to Grimminger's office for further investigation.33 Once
J.P. arrived at his office, Grimminger questioned J.P. about leaving
the school building, and J.P. stated again that Bishop gave him per-
mission to leave.34 Grimminger then searched J.P.'s backpack and di-
rected J.P. to empty his pockets.35 Both the search of J.P.'s pockets
and his backpack failed to produce contraband or evidence of contra-
band, so Grimminger informed J.P. that the truck would need to be
searched.36 Grimminger requested that a school resource officer be
present during the search of J.P.'s vehicle.37 J.P. became visibly anx-
ious and flustered and told Grimminger that J.P.'s father did not con-
sent to the truck being searched.38

As they reached the truck, J.P. continued to refuse consent for the
search, and even stood in between the school officials and the driver's
side door to block entry.39 Eventually, J.P. moved away from the
truck door and Grimminger conducted a search that lasted around ten
minutes. 40 Grimminger discovered drug paraphernalia, cigarettes
and a lighter in the cab and various compartments of J.P.'s truck.41

On August 24, 2010, J.P. was suspended nineteen days for violating
school policy. 42 At a hearing before the Board, the hearing officer up-
held the suspension, determining that the search was not only reason-
able, but required, and within Grimminger's authority because of the
truck's proximity to school grounds and the District's duty to safe-
guard the learning environment.43

After the Board upheld the suspension, J.P., by and through his
father, challenged the Board's decision by bringing an action under

32. See id. (stating that Bishop reported the incident to Grimminger).
33. Id.
34. Id. Grimminger challenged J.P. in Grimminger's office, but "J.P. continued to

claim he had permission to leave the building." Id.
35. Id.
36. Id.
37. Id.
38. Brief of Appellants, J.P. ex rel. A.P. v. Millard Pub. Sch., 830 N.W.2d 459 (Neb.

2013) (No. S-11-000777), 2012 WL 392220, at *9 (citing to the trial transcript).
39. Millard Pub. Sch., 830 N.W.2d at 458.
40. Id.
41. Id.
42. Id. at 459.
43. Id. The hearing officer determined that school policy extended the District's

jurisdiction to any place the law permits a school to discipline a student for prohibited
conduct, which included the truck's location on a public street adjacent to school prop-
erty. Id.
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the Student Discipline Act44 (the "Act") in the district court for Doug-
las County.45 J.P. asked the court to reverse the Board's decision, as-
serting that: 1) the suspension was based on contraband discovered by
an unreasonable search that violated the United States and Nebraska
Constitutions; 2) the decision to suspend was both arbitrary and capri-
cious; and 3) the suspension was for contraband found on school
grounds when J.P.'s truck was off school grounds.46 As to the consti-
tutionality of the search, the district court discussed the United States
Supreme Court opinion in New Jersey v. T.L.O.,47 determining that
the Court's recurring emphasis on the illicit activity transpiring on
school grounds differentiated T.L.O. from J.P.'s circumstances, since
the contraband was found in J.P.'s truck off school property.48 After
applying traditional Fourth Amendment jurisprudence, the district
court determined Grimminger had no reason to believe he would find
contraband in J.P.'s truck.49 Therefore, the district court held that
Grimminger violated the United States and Nebraska Constitutions
by searching the truck, and reversed the Board's decision to uphold
the suspension.50

The District appealed the district court's order, and the case was
moved to the docket of the Nebraska Supreme Court, pursuant to the
court's statutory authority to regulate the court proceedings before the
state appellate courts.51 The District argued that the lower court
erred by determining that Grimminger's search of J.P.'s vehicle vio-
lated the Fourth Amendment, and also by reversing the Board's deci-
sion to suspend J.P.52 The Nebraska Supreme Court ultimately
determined that the search of J.P.'s vehicle violated his constitutional
rights, and affirmed the district court's ruling to reverse the Board's
decision to suspend J.P.53

The Nebraska Supreme Court began its analysis by acknowledg-
ing and reasserting the fundamental doctrine of the Fourth Amend-
ment, which generally prohibits state actors from conducting
warrantless searches and seizures without probable cause or con-
sent.54 In T.L.O., however, the United States Supreme Court relaxed

44. NEB. REV. STAT. § 79-254 (2008).
45. Id. J.P. requested the Board remove the nineteen-day suspension from his

school record, but he was denied. Id.
46. Id.
47. 469 U.S. 325 (1995).
48. Millard Pub. Sch., 830 N.W.2d at 460.
49. Id.
50. Id.
51. Id.
52. Id.
53. Id. at 468, 469.
54. Id. at 460 (citing State v. Borst, 795 N.W.2d 262, 267 (Neb. 2011)). The court

stated probable cause requires that the circumstances and facts surrounding the search
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the probable cause standard of the Fourth Amendment by allowing
public school officials to conduct warrantless searches if the school of-
ficial had reasonable suspicion to believe the student was violating
school policy or the law.55 The Court created this exception in an at-
tempt to balance a student's privacy interests with a school official's
need to maintain order in the school environment.56

In order to maintain this balance, the Court created a two-part
test to determine whether a school search is reasonable.57 First, the
search by a school official must be justifiable at inception, meaning
the school official had reasonable grounds to suspect that the search
would produce evidence that the student did, or was about to, violate
the law or school policy.5 8 Second, the search must be reasonable in
scope and related to the circumstances that initially allowed the intru-
sion to take place.59 In the case at bar, the District argued that the
Nebraska Supreme Court erred by applying the probable cause stan-
dard instead of the reasonable suspicion standard.60 To the contrary,
J.P. asserted that the court applied the proper standard and correctly
found the search to be unconstitutional.6 1

The Nebraska Supreme Court first addressed whether Grim-
minger, acting in his capacity as a school official, had the authority to
search J.P.'s truck when it was parked across from school property on
a public street.62 Analyzing the Act, the court held that the legisla-
ture limited a school official's authority to discipline students in pos-
session of contraband and that the facts in this case did not fall under
any of the enumerated exceptions.63 Additionally, the Act granted
school officials the implied authority, not express authority, to conduct
student searches if reasonably necessary for the furtherance of school

would cause a reasonable person to believe that the suspect was in possession of contra-
band or evidence of a crime. Millard Pub. Sch., 830 N.W.2d at 460 (citing State v. How-
ard, 803 N.W.2d 450 (Neb. 2011)).

55. Millard Pub. Sch., 830 N.W.2d at 460.
56. Id.
57. Id., New Jersey v. T.L.O., 469 U.S. 325, 341 (1995).
58. T.L.O., 469 U.S. at 341-42.
59. Id. (citing Terry v. Ohio, 392 U.S. 1, 20 (1968)). The court further stated that

"such a search will be permissible in its scope when ... [it is] not excessively intrusive in
light of the age and sex of the student and the nature of the infraction." T.L.O., 469 U.S.
at 342.

60. Millard Pub. Sch., 830 N.W.2d at 461. The District argued the probable cause
standard would "unnecessarily tie its hands." Id.

61. Id. J.P. argued that even under the reasonable suspicion standard, the search
was unconstitutional. Id.

62. Id.
63. See id. (stating the Student Discipline Act limits a school district's authority to

discipline only "when such activity occurs on school grounds, in a vehicle owned, leased,
or contracted by a school being used for a school purpose . . . or at a school activity or
athletic event.").
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purposes or if the student conduct threatens to interfere with the edu-
cational process. 64 Therefore, the court stated that because a school
official can impliedly search a student based on the school official's
authority to discipline, the authority to search a student is likewise
limited to the authority to discipline. 65

The court acknowledged that several state and federal courts
have extended T.L.O.'s reasonable suspicion standard to the school
context in various ways.66 Even so, the court determined that those
cases were not applicable because none of them addressed whether a
school official has the right to conduct a search off school grounds
when it was not related to a school-sponsored function. 67 Further-
more, the court refused to accept the District's argument that a stu-
dent driving a vehicle to and from school every day should be
considered a school-sponsored activity and a nexus to the school con-
text.65 To adopt a nexus to the school standard, the court reasoned,
would cause confusion when determining if certain conduct occurring
off school property is sufficiently connected to the school environ-
ment.69 Ultimately, the court concluded that the District did not have
the requisite implied authority to search J.P.'s truck parked off school
grounds.70

Finally, the court addressed whether the actual search of J.P.'s
truck was constitutional.7 1 The District argued that the search was
reasonable and in accord with T.L.O. because a student's vehicle
parked off campus could still pose a threat to the learning environ-
ment.72 Considering J.P.'s actions and the surrounding circum-
stances, the District asserted that Grimminger had reasonable
suspicion to search the truck.73 The court disagreed, stating that the
first search failed to produce contraband or evidence that J.P. was in

64. Id. at 462 (citing NEB. REV. STAT. § 79-258 (2008)).
65. Millard Pub. Sch., 830 N.W.2d at 462.
66. See id. at 462 (stating that several courts have extended T.L.O. to searches of

vehicles parked on campus, and searches conducted while students attend a school-
sponsored activity held off school grounds).

67. Id. The court stated that "none of [those] cases, nor any that [the court] found,
recognize[d] a right of school officials to conduct off-campus searches . . . which are
unrelated to school-sponsored activities." Id.

68. Id.
69. Id. at 464.
70. Id.
71. Id.
72. Id. The District asserted that it had a duty to protect the school environment

by maintaining order and discipline. Id.
73. See id. (stating that the District was authorized to search J.P.'s truck because

the initial search of J.P. and his backpack were valid, J.P. drove the truck to school, J.P.
broke school policy, and J.P. lied about having permission to leave the school building
and go to the truck).
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possession of contraband. 74 In order for the search to be reasonable,
the court stated, the Act must have given the District the implied or
express authority to do so. 75 Accordingly, the Act did not authorize
the District to search a student's vehicle that was parked off school
grounds and unassociated with a school-sponsored activity or athletic
event.76

. In the dissenting opinion, the dissenting judge stated that the ma-
jority was incorrect in determining that the District lacked statutory
authority to search J.P.'s truck, even though it was parked off school
grounds.77 Furthermore, the dissent asserted that the majority
should have remanded the case to determine whether the District ac-
tually had reasonable suspicion to perform the second search of J.P.'s
truck.78 The dissent reasoned that, although T.L.O. did not directly
address whether the school-search exception is dependent on the loca-
tion of the search, several federal courts have allowed such searches to
occur beyond the traditional boundary line of school property.79 Next,
the dissent argued that the Act authorized the District to search J.P.'s
truck, based on its authority to discipline, and because the District
remained in control of J.P. during the event.8 0 Regardless of the loca-
tion, the dissent reasoned, the District remained responsible for the
safety and well being of J.P.ax

III. BACKGROUND

A. UNITED STATES SUPREME COURT CASES REGARDING THE SCHOOL-

SEARCH EXCEPTION TO THE WARRANT REQUIREMENT

1. New Jersey v. T.L.O.: The United States Supreme Court
Determined that Special Needs Prevail in Public Schools
and Established the School-search Exception to
the Warrant Requirement

Pursuant to the Fourth Amendment to the United States Consti-
tution, public officials are prohibited from conducting unreasonable
searches without a warrant or consent. 82 In New Jersey v. T.L.O., 83

74. Id. at 467. The court stated that no other evidence supported the allegation
that J.P. was in possession of contraband on school property, such as reports or informa-
tion by other students or teachers. Id.

75. Id.
76. Id.
77. Id. at 469 (Heavican, C.J., dissenting).
78. Id.
79. Id. at 471.
80. Id. at 472. The dissent argued that "[d]uring all relevant and material times,

the school maintained control over J.P." Id.
81. Id.
82. U.S. CoNsT. amend. IV.
83. 469 U.S. 325 (1985).
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the United States Supreme Court held that a public school official is
not required to obtain a warrant or have probable cause prior to
searching a student under his or her authority.84 In T.L.O., the State
of New Jersey filed delinquency charges against a high school student,
T.L.O., in the Juvenile and Domestic Relations Court of Middlesex
County, alleging that T.L.O. violated school policy and state law.85

While school was in session, a teacher discovered T.L.O. and a friend
smoking cigarettes on school property, and immediately took both stu-
dents to the assistant vice principal's office.8 6 T.L.O. denied the
teacher's allegations, so the assistant vice principal searched her
purse.87 The search initially produced a pack of cigarettes and rolling
papers, which can be used to roll marijuana or tobacco.88

Upon a more thorough search of the purse, the assistant vice prin-
cipal discovered additional contraband, and evidence suggesting
T.L.O. was engaging in illegal criminal activity on school grounds.89

In response, T.L.O. moved to suppress all the evidence produced by
the school official's search, asserting the search was unreasonable and
violated the Fourth Amendment.90 The juvenile court held that the
search did not violate the Fourth Amendment and adjudged her a de-
linquent, reasoning that the school official had adequate reasonable
suspicion to search T.L.O.9

T.L.O. appealed the judgment of the juvenile court to the Appel-
late Division of the Superior Court of New Jersey. 92 The court af-
firmed the decision to deny the motion to suppress evidence based on a
violation of the Fourth Amendment, simply stating that the court's
reasoning was the same as the juvenile court's reasoning.93 In addi-
tion, the court remanded the matter to the juvenile court to resolve a
separate issue.94

84. New Jersey v. T.L.O., 469 U.S. 325, 340 (1985).
85. T.L.O., 469 U.S. at 329; State ex rel. T.L.O., 428 A.2d 1327 (N.J. Middlesex

County Juv. & Dom. Rel. Ct. 1980).
86. T.L.O., 469 U.S. at 328.
87. Id.
88. Id.
89. See id. (stating T.L.O. was in possession of marijuana, drug paraphernalia, a

relatively large amount of money, a list of students that owed her money, and letters
implicating her as a drug dealer).

90. See id. at 329 (stating T.L.O. motioned to suppress the evidence, alleging it was
found during an unlawful search).

91. Id. at 329-30.
92. See id. at 330 (stating that T.L.O. appealed the final judgment of the Juvenile

Court to the Appellate Division); State ex rel. T.L.O., 448 A.2d 493 (N.J. Super. Ct. App.
Div. 1982).

93. State ex rel. T.L.O., 448 A.2d at 493.
94. See id. (stating that the court had insufficient evidence to determine the valid-

ity of the Miranda waiver).
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T.L.O. then appealed the Appellate Division's decision regarding
the Fourth Amendment to the Supreme Court of New Jersey.95 The
sharply divided court reversed the Appellate Division's decision, rea-
soning that, although the juvenile court correctly determined that a
school official may conduct a warrantless search based on reasonable
suspicion without violating the Fourth Amendment, the search of
T.L.O. was unreasonable.96 Specifically, the majority stated that
merely possessing cigarettes was not a violation of school policy, and
that the assistant vice principal's reasons for suspicion did not justify
the extensive search.97

The State of New Jersey then petitioned for certiorari to, and was
granted by, the United States Supreme Court.98 After granting certi-
orari, the Court decided to broaden the state's issue and considered
whether the Fourth Amendment limited the actions of public school
officials.99 In its opinion, the Court initially addressed and held that
the prohibitions of the Fourth Amendment apply to public school offi-
cials, and not just law enforcement officers. 100 The Court then bal-
anced a student's legitimate expectation of privacy with a school's
interest in maintaining discipline in an academic environment. 01 Al-
though the Court disagreed with the state that schoolchildren have no
legitimate expectation of privacy while at school, it also acknowledged
that the school environment requires leniency and flexibility with re-
spect to restrictions on searches conducted by school officials. 102

Therefore, the Court held that school officials were not required to ob-
tain a warrant to search a student, so long as it is based on reasona-
bleness and the totality of the circumstances. 0 3

Lastly, the Court turned to the ultimate question of whether the
search of T.L.O.'s purse by the assistant vice principal was reasonable
based on the individual facts in that case.104 The Court ultimately
concluded that the search was not unreasonable for purposes of the
Fourth Amendment.-05 In its analysis, the Court determined that two
separate searches took place: the search for cigarettes, and then the
subsequent search for marijuana.106 The validity of the second search

95. T.L.O., 469 U.S. at 330; State ex rel. T.L.O., 463 A.2d 934 (N.J. 1983).
96. T.L.O., 469 U.S. at 330-31.
97. Id. at 331.
98. Id.; Petition for Writ of Certiorari, New Jersey v. T.L.O., 464 U.S. 991 (1983)

(No. 83-712).
99. T.L.O., 469 U.S. at 332.

100. Id. at 333.
101. Id. at 340.
102. Id. at 338, 340.
103. Id. at 340-41.
104. Id. at 343.
105. Id.
106. Id. at 343-44.
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depended on the reasonableness of the first.107 The first search was
found to be valid because the school official had received a report that
T.L.O. had been smoking cigarettes on campus. 08 When the first
search produced cigarettes and rolling papers that could be used for
marijuana, it became reasonable for the school official to conduct a
more thorough search for additional contraband.' 0 9 Since both of the
school official's searches were found to be reasonable under the cir-
cumstances, the Court reversed the judgment of the New Jersey Su-
preme Court.1 0

2. Vernonia School District 47J v. Acton: The United States
Supreme Court Reaffirms and Extends the School-search
Exception to the Warrant Requirement

In Vernonia School District 47J v. Acton,"' the United States Su-
preme Court held that a public school district's policy requiring stu-
dent-athletes to take a drug test was constitutional.11 2 In Vernonia, a
seventh grade student-athlete, James Acton ("Acton"), by and through
his parents, filed an action for declaratory and injunctive relief
against Vernonia School District ("District") in the United States Dis-
trict Court for the District of Oregon, alleging the District violated the
State and Federal Constitutions by implementing a random drug test-
ing policy ("policy") for student-athletes.113 The policy was instated in
response to a growing drug-use problem in Vernonia public schools,
specifically with student-athletes." 4 All student-athletes and their
parents were required to sign a consent form." 5 Acton and his par-
ents refused to sign the consent form, and Acton was denied participa-
tion in a school-sponsored sport.116 Following a trial, the District
Court rejected the claims based on the merits and dismissed the ac-
tion.117 Acton then appealed to the United States Court of Appeals for
the Ninth Circuit, which reversed the District Court's ruling and held
that the drug policy violated the State and Federal Constitutions."i 8

107. Id. at 344. The Court stated that there would have been no reason to search a
second time if cigarettes had not been found during the first search. Id.

108. Id. at 345.
109. Id. at 347.
110. Id. at 348.
111. 515 U.S. 646 (1995).
112. See Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 666 (1995) (stating that

Vernonia's policy did not violate the State and Federal Constitutions).
113. Vernonia, 515 U.S. at 651; Acton v. Vernonia Sch. Dist. 47J, 796 F. Supp. 1354,

1356 (D. Or. 1992).
114. Vernonia, 515 U.S. at 648-49.
115. Id. at 650.
116. Id. at 651.
117. Id. at 652.
118. Id.
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Subsequently, the school district petitioned for, and was granted,
certiorari to the United States Supreme Court. 119 The Court granted
certiorari to determine whether the school policy violated the State
and Federal Constitutions. 1 2 0 At the outset, the Court reaffirmed its
previous holding that a state-compelled testing of urine, such as the
case at bar, is considered a search and subject to the Fourth Amend-
ment restrictions.121 Furthermore, it reemphasized T.L.O., stating
that special needs exist in the public school context, and therefore, the
warrant requirement would interfere with properly maintaining the
school environment. 122

In its analysis, the Court first considered the nature of the stu-
dent-athlete's privacy interest, which the school search allegedly in-
truded upon.123 To do this, the Court focused on the nature of and the
relationship between schoolchildren and public schools.1 24 It deter-
mined that a public school has a custodial and tutelary responsibility
for the schoolchildren under its supervision.125 With regard to deter-
mining whether a school-search is reasonable, the Court asserted, one
cannot simply disregard this special relationship.12 6 Therefore, the
Court determined that student-athletes, who voluntarily take part in
school athletics, should reasonably expect intrusions on privacy.127

As a student-athlete, the Court reasoned, a person must be willing to
accept a reduced expectation of privacy, considering they will be un-
dressing and showering with other student-athletes before and after
participation.12 8

119. Id. at 648; Petition for Writ of Certiorari, Vernonia Sch. Dist. 47J v. Acton, 513
U.S. 1013 (1994)).

120. Vernonia, 515 U.S. at 648.
121. Id. at 652 (citing Skinner v. Ry. Labor Execs.' Ass'n., 489 U.S. 602, 617 (1989)).
122. Vernonia, 515 U.S. at 653 (citing New Jersey v. T.L.O., 469 U.S. 325, 340, 341

(1985)). The Court also stated that it has "upheld suspicionless searches and seizures to
conduct drug testing . . . ." Vernonia, 515 U.S. at 653.

123. See id. at 654 (stating "[the first factor to be considered is the nature of the
privacy interest upon which the search here at issue intrudes.").

124. See id. at 655 (stating that "[in T.L.O., we rejected the notion that public
schools, like private schools, exercise only parental power over their students, which of
course is not subject to constitutional constraints.").

125. Id. Specifically, that Court stated that "T.L.O. did not deny, but indeed empha-
sized, that the nature of that power is custodial and tutelary, permitting a degree of
supervision and control that could not be exercised over free adults." Id.

126. See id. at 656 (stating that the reasonableness inquiry cannot disregard this
special relationship); see generally A.W. v. Lancaster Cnty. Sch. Dist. 0001, 784 N.W.2d
907, 919 (Neb. 2010) (stating that the relationship between the public school and stu-
dent was such that the school owed the student "a duty of reasonable care with regard
to risks that arose within the scope of that relationship."); Johnson v. Sch. Dist. of Mil-
lard, 573 N.W.2d 116, 117-18 (Neb. 1998) (determining that a school can be found liable
for negligent supervision).

127. Vernonia, 515 U.S. at 657.
128. Id. The court concluded, this "invasion of privacy was not significant." Id. at

660.
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Next, the Court examined the nature and immediacy of the
school's concern over student drug use, and how the policy addresses
deterring students and student-athletes from using drugs. 129 Based
on the facts brought out during trial, the Court determined that the
school faced an immediate crisis and focused the remaining balance of
its analysis on the efficacy of the policy.130 Considering the evidence
of a rampant drug issue occurring in Vernonia schools, the Court de-
termined that the policy was reasonable and, therefore, constitu-
tional. 13 1 In conclusion, the Court reemphasized that the most
significant factor was the public school's relationship with and respon-
sibilities to schoolchildren.13 2 In light of that, the Court held that the
policy did not violate the Fourth Amendment.133

B. THE EIGHTH CIRCUIT DETERMINED THAT SEARCHES By SCHOOL
OFFICIALS CAN OCCUR AWAY FROM THE SCHOOL
BUILDING

In Shade v. City of Farmington,134 the United States Court of Ap-
peals for the Eighth Circuit held that a high school student's rights
under the Fourth Amendment were not violated when a school official
searched him during a field trip off school grounds. 3 5 In Shade, Ja-
son Shade ("Shade") initially brought an action against the City of
Farmington, Minnesota, and a police officer, Ted Dau ("Dau"), individ-
ually and in his official capacity, in a state court, but later removed
the case to the United States District Court for the District of Minne-
sota. 36 Shade alleged that Dau violated the Fourth Amendment by
administering an unreasonable search.'37

As a student enrolled at an alternative school, Shade went with a
group of students on a school activity to a local auto body shop.' 38

129. See id. at 660 (stating it must consider "the nature and immediacy of the gov-
ernmental concern at issue here, and the efficacy of this means for meeting it.").

130. See id. at 662-63 (stating specifically, that a large portion of students, including
student-athletes, were rebelling, that there had been an unprecedented amount of disci-
plinary actions, and that the aforementioned rebellion was provoked by substance
abuse and student misperception of the drug culture).

131. See id. at 664-65 (stating the Court considered the totality of the
circumstances).

132. Id. at 665. The Court further stated, "when the government acts as guardian
and tutor the relevant question is whether the search is one that a reasonable guardian
and tutor might undertake." Id.

133. Id. at 666.
134. 309 F.3d 1054 (8th Cir. 2002).
135. See Shade v. City of Farmington, 309 F.3d 1054, 1056-57 (8th Cir. 2002) (stat-

ing that the search occurred in an auto body shop off school grounds).
136. Shade, 309 F.3d at 1058; Shade v. City of Farmington, No. 01-2487, 2001 WL

501197, at *1 (D. Minn. May 9, 2001).
137. Shade, 309 F.3d at 1058.
138. Id. at 1056-57.
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While driving, the bus driver observed Shade in possession of a folding
knife, which violated school policy.' 39 The bus driver contacted school
officials to report the incident, and Dau was dispatched to the auto
body shop to search the students and bus, including Shade.140 Al-
though the search of Shade failed to produce a knife, Dau found him to
be in possession of an ASP tactical baton.141 The school initiated dis-
ciplinary proceedings against Shade for being in possession of danger-
ous weapons, which were banned.142 The district court held that the
search was reasonable under the circumstances.143

Shade then appealed the district court's decision to the United
States Court of Appeals for the Eighth Circuit, alleging Dau violated
his constitutional rights.' 44 Applying T.L.O., the court concluded that
the search was reasonable, despite the fact that it occurred off school
grounds at a school-sponsored activity.145 The fact that the search oc-
curred off school grounds is only one factor to consider in the totality
of the circumstances.146 The court reasoned that a school official's re-
sponsibility to care for students, not whether the student is physically
on school property, controls the analysis.' 47

C. THE NEBRASKA COURT OF APPEALS DETERMINED THAT SCHOOL
OFFICIALS ARE PERMITTED TO SEARCH STUDENT VEHICLES
BASED ON REASONABLE SUSPICION

In In re Interest of Michael R.,148 the Nebraska Court of Appeals
concluded that a search of a student's vehicle by a school official was
not a violation of the Fourth Amendment.14 9 In Michael, a minor,
Michael R. ("Michael"), appealed an order from a juvenile court of
Douglas County, Nebraska that found him guilty of possessing contra-
band.15 0 During the lunch hour, a school official overheard Michael
and another student using slang and jargon that referred to mari-
juana.11 Michael was then escorted to an administrator's office and

139. Id. at 1057.
140. Id.
141. Id.
142. Id. at 1058.
143. Shade v. City of Farmington, 2001 WL 501197, at *6.
144. See Shade, 309 F.3d at 1056 (stating that the court affirmed the district court's

ruling that Shade constitutional rights were violated).
145. Id. at 1062.
146. See id. at 1061 (stating that the location of the search does not elevate the

reasonable suspicion standard to one of probable cause).
147. Id.
148. 662 N.W.2d 632 (Neb. Ct. App. 2003).
149. In re Interest of Michael R., 662 N.W.2d 632, 638 (Neb. Ct. App. 2003).
150. Michael, 662 N.W.2d at 632.
151. Id. at 634.
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was told to empty his pockets.152 The search failed to produce contra-
band, so the administrator told Michael that his truck would be
searched.153 Upon reaching the vehicle in the parking lot, the admin-
istrator conducted a thorough search and found a drug pipe and a sub-
stance that appeared to be marijuana.154 Michael moved to suppress
the evidence but was denied, and the juvenile court found that he had
violated school policy and state law.' 55 The appellate court affirmed
the decision, reasoning that since the first search produced no contra-
band, it was reasonable for the school officials to search the student's
vehicle for the contraband.15 6

IV. ANALYSIS

In J.P. ex rel. A.P. v. Millard Public Schools,15 7 the Nebraska Su-
preme Court determined that a high school student's Fourth Aniend-
ment right was violated when an assistant principal searched the
student's truck, which was parked on a public street adjacent to school
property.15 8 In Millard Public Schools, J.P., a minor, brought an ac-
tion, by and through his father, under the Nebraska Student Disci-
pline Acti 59 (the "Act") in the district court of Douglas County,
Nebraska, alleging that the search of his truck, which resulted in sus-
pension from school, was unreasonable and violated the Fourth
Amendment.160 The district court agreed and reversed the school
board's decision to suspend J.P.161

On appeal, the Nebraska Supreme Court affirmed the district
court's ruling, finding that the assistant principal exceeded the au-
thority granted by the Act when he searched J.P.'s truck, which was
parked off school grounds.162 The court reasoned that, in order for a
school official to conduct a reasonable search, the school official must
be granted such authority by statute. 6 3 Therefore, because the Stu-

152. Id.
153. Id.
154. Id. at 635.
155. See id. at 634-35 (stating that the student manual prohibits possession of con-

traband on a students person, locker, or vehicle).
156. Id. at 637-38.
157. 830 N.W.2d 453 (Neb. 2013).
158. See J.P. ex rel. A.P. v. Millard Pub. Sch., 830 N.W.2d 453, 467 (Neb. 2013)

(stating that in order for the search to have been reasonable the District must have had
the statutory authority).

159. NEB. REV. STAT. § 79-254 (2008).
160. Millard Pub. Sch., 830 N.W.2d at 459.
161. Id. at 457.
162. See id. at 462 (stating that "the District's claim of authority is too broad and

exceeds the authority given to school personnel pursuant to the Student Discipline
Act.").

163. Id. at 467.
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dent Discipline Act did not authorize a school official to search a stu-
dent's vehicle when parked off school grounds and not at a school-
sponsored activity, the search was unreasonable.16 4

This Analysis will first establish that the Nebraska Supreme
Court properly determined that the Millard Public Schools, the Board
of Education for Millard Public Schools, and various school officials
(the "District") had the implied authority to search J.P. after violating
school policy.165 Next, this Analysis will argue that the Nebraska Su-
preme Court improperly found that the District did not have the au-
thority to search J.P.'s truck.166 Further, this Analysis will assert
that the District retained a custodial and tutelary responsibility for
J.P. during the violation of school policy, even if it occurred off school
property.167 Most importantly, this Analysis will argue that the Ne-
braska Supreme Court impermissibly altered the standard set forth
by New Jersey v. T.L.O.16 8 by deciding that the location of the truck
was dispositive when determining whether District violated J.P.'s
Fourth Amendment rights.169 Additionally, this Analysis will assert
that the Nebraska Supreme Court incorrectly determined that attend-
ing school during normal hours is not a school-sponsored event, or
closely related to a school-sponsored event.170 Finally, this Analysis
will demonstrate that the Nebraska Supreme Court correctly deter-
mined that the District lacked the requisite reasonable suspicion to
allow the search of J.P.'s truck, after the first search failed to produce
evidence that J.P. was in possession of contraband, or had committed
a crime.171

A. THE NEBRASKA SUPREME COURT CORRECTLY DETERMINED THAT
THE DISTRICT HAD THE IMPLIED AUTHORITY TO SEARCH
J.P. BECAUSE HE VIOLATED SCHOOL POLICY

In J.P. ex rel. A.P. v. Millard Public Schools,172 the Nebraska Su-
preme Court determined that the Student Discipline Act' 73 (the "Act")
grants a school official the implied authority to take action against a
student for behavior that violates the law or school policy, so long as
the school official deems such action reasonably necessary to prevent

164. Id.
165. See infra notes 172-78 and accompanying text.
166. See infra notes 179-94 and accompanying text.
167. See infra notes 179-94 and accompanying text.
168. 469 U.S. 325 (1985).
169. See infra notes 199-209 and accompanying text.
170. See infra notes 210-19 and accompanying text.
171. See infra notes 220-33 and accompanying text.
172. 830 N.W.2d 453 (Neb. 2013).
173. NEB. REV. STAT. § 79-254 (2008).
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disruption of the educational process.17 4 The court reasoned that be-
cause the District was created by, and derives its authority from, the
Act, the District was confined to the express and implied powers
granted by the Nebraska Legislature.' 75

The District's policy specifically stated that a student could be
subject to discipline for leaving the school building during school
hours without permission.' 76 Therefore, since J.P. violated school pol-
icy by leaving school property without authorization from a school offi-
cial, he became subject to discipline.' 77 Furthermore, based on J.P.
lying multiple times about having authorization to leave, it was rea-
sonable for the assistant principal, Harry Grimminger ("Grim-
minger"), to find it necessary to search J.P. to determine if a threat to
the educational environment, including the teachers, administrators,
and student body, existed.178

B. THE NEBRASKA SUPREME COURT ERRED IN DETERMINING THAT A

SCHOOL OFFICIAL CAN NOT SEARCH A STUDENT'S

VEHICLE THAT IS PARKED OFF SCHOOL PROPERTY

DURING SCHOOL HOURS

1. The District Maintained a Custodial and Tutelary Responsibility
for J.P. When He Momentarily Left School Property and
Went to His Truck

In J.P. ex rel. A.P. v. Millard Public Schools,179 the Nebraska Su-
preme Court, in effect, determined that the District was no longer in
control, or responsible for the safety, of J.P. when he decided to leave
school property and go to his truck. 80 The court determined this by
finding that multiple federal circuit cases were factually distinguisha-
ble because the schools in those cases maintained control over the stu-

174. J.P. ex rel. A.P. v. Millard Pub. Sch., 830 N.W.2d 453, 462 (citing NEB. REV.
STAT.§ 79-258 (2008)).

175. Millard Pub. Sch., 830 N.W.2d at 461.
176. See id. at 472 (Heavican, C.J., dissenting) (quoting the school policy, "[any stu-

dent choosing to leave the building without [authorization] from the attendance office
will be subject to disciplinary action.").

177. See id. at 457-58 (stating J.P. was seen leaving the school building by a parking
lot security guard and subsequently lied twice about having authorization, which there-
fore violated school policy).

178. See id. at 458, 464 (stating that, as a school official, Grimminger had a respon-
sibility to maintain the school environment and because J.P. lied multiple times about
being granted permission to go to the truck, Grimminger had authority to search J.P.).

179. 830 N.W.2d 453 (Neb. 2013).
180. See J.P. ex rel. A.P. v. Millard Pub. Sch., 830 N.W.2d 453, 465 (Neb. 2013)

(distinguishing similar federal cases by stating, "In those cases, the school remained in
control of the student and was responsible for the safety of the student during the
event.").
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dents and were still responsible for their safety.181 In doing so, the
court contradicted the United States Supreme Court ruling in
Vernonia School District 47J v. Actonl 8 2 by not sufficiently consider-
ing the importance of the relationship between the school and J.P.183

In Vernonia, the Court reaffirmed its ruling in New Jersey v.
T.L.O.,184 which emphasized the custodial and tutelary nature of the
relationship between public schools and students, permitting a special
degree of supervision and control.' 85 The Court reasoned that, in or-
der to provide a suitable educational environment, a school must
closely supervise schoolchildren.18 6 Therefore, when determining the
reasonableness of a search, this special relationship cannot simply be
disregarded.187

In this case, it is clear that J.P. continued to be under the care
and control of the school when he violated school policy and left school
grounds without authorization.18 8 The day of the incident, J.P. ar-
rived to school at approximately 7:45 am and attended his first
class.' 89 On his first attempt to leave school grounds, J.P. asked per-
mission to leave and go to his truck, but was denied.190 By J.P. asking
permission to leave, it is reasonable to infer that even he thought the
school was in control of his actions.' 9 ' The fact that J.P. had momen-
tarily stepped off school grounds is largely irrelevant, because the
school remained responsible for his safety and authorized to discipline
him if necessary.192 Pursuant to the student handbook, any student
that chose to leave the school building without authorization was sub-

181. Millard Pub. Sch., 830 N.W.2d at 465.
182. 515 U.S. 646 (1995).
183. Compare Millard Pub. Sch., 830 N.W.2d at 465 (inferring that J.P. was no

longer under the supervision and care of the school by temporarily leaving school
grounds), with Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 656 (1995) (stating that
"the 'reasonableness' inquiry cannot disregard the schools custodial and tutelary re-
sponsibility for children.").

184. 469 U.S. 325 (1985).
185. Vernonia, 515 U.S. at 655.
186. Id. (citing New Jersey v. T.L.O., 469 U.S. 325, 339 (1985)).
187. Vernonia, 515 U.S. at 656.
188. See Millard Pub. Sch., 830 N.W.2d at 457-58 (stating J.P. was at his first class,

he asked permission to leave the school building, he was followed by a school employee
to his truck, and he was under the school employee's observation until he reentered the
school building).

189. See id. at 457 (suggesting that he was initially under the care and control of the
school by voluntarily entering school property for the purpose of attending class).

190. See id. (suggesting the school remained in control by denying his request and
telling him to remain in the building).

191. See id. at 457-58 (inferring that the school remained in control from J.P.'s per-
spective because he initially asked permission to leave as opposed to just going to the
truck on his own).

192. See id. at 472 (Heavican, C.J., dissenting) (stating, "As J.P. exited the school
without authorization to access his vehicle and then returned to the school, the school
was responsible for J.P.'s safety and maintained the ability to discipline J.P.").
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ject to disciplinary action.193 The school's responsibility was the same
as its responsibility for students at school-sponsored activities or other
events held off school grounds. 194 Additionally, during the conduct in
question, the school remained in control, and was responsible for, the
safety and well being of the other students at the school that may have
been affected by J.P.'s conduct.195

After J.P. disobeyed the school official and left the school building,
he was met in the parking lot by another school employee, who es-
corted and supervised J.P. as he went to his truck.196 J.P. left school
property for only a few minutes, while still under the supervision of
the school, and had every intention of entering back onto school prop-
erty after he went to his truck.'97 Furthermore, the District could
have still potentially been held civilly liable if something were to have
happened to J.P.198

2. The Nebraska Supreme Court Failed to Properly Apply the
Reasonable Suspicion Standard By Determining the
Location of the Search to be a Dispositive Factor

In Millard Public Schools, the Nebraska Supreme Court declined
to follow the District's argument that the physical location of the
search was not a dispositive factor when determining whether the spe-
cial-needs exception applies. 199 By doing so, the court impermissibly
altered the test set forth by the United States Supreme Court in New
Jersey v. T.L.O.,200 which requires courts to consider the totality of
the circumstances when determining whether a search by a school of-

193. Id.
194. See id. (stating that "[t]he school's responsibility for J.P. was the same as if he

was at a school-sponsored activity or event held off campus.").
195. See id. (stating that "at all times during the suspicious conduct ... the school

remained not only in control of J.P. but also the rest of the student population affected
by his conduct.").

196. See id. at 458 (majority opinion) (inferring that the school remained in control
because a school employee followed and observed J.P. as he went to the truck and back
to the school building).

197. See id. (stating that at the disciplinary hearing, J.P. testified "that he went
directly to his truck from the school building and that [the school security guard]
watched him walk to the truck . .. and immediately return to school.").

198. Compare id. at 457-58 (demonstrating that the District was still in control of,
and responsible for, J.P. during the incident), with A.W. v. Lancaster Cnty. Sch. Dist.
0001, 784 N.W.2d 907, 919 (Neb. 2010) (stating that the school owed the student "a duty
of reasonable care with regard to risks that arose within the scope of that relation-
ship."), and Johnson v. Sch. Dist. of Millard, 573 N.W.2d 116, 117-18 (Neb. 1998) (stat-
ing that a school can be found liable for negligent supervision).

199. See Millard Pub. Sch., 830 N.W.2d at 465 (implying that the school did not
have authority to conduct the search of the truck which was located off school grounds).

200. 469 U.S. 325 (1985).
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ficial is reasonable. 201 The court incorrectly inferred that the T.L.O.
school-needs exception allows a search based on reasonable suspicion
only if conducted on school grounds, as opposed to the school setting or
context.202 The Court in T.L.O. clearly stated that it granted certio-
rari to address the proper standard for analyzing public school
searches, and to then apply the standard to the individual facts of that
case. 203 This adheres to the proposition that what is considered rea-
sonable depends on the context of the circumstances, and all relevant
factors. 204

Furthermore, in Shade v. City of Farmington,20 5 the United
States Court of Appeals for the Eighth Circuit determined that the
Fourth Amendment standard applies to the public-school context, and
does not create an invisible wall at the edge of school property to
which school administrators are confined. 206 The fact that the search
occurred off school grounds does not elevate the standard to be
used. 207 The duty of care owed to the students by the administrators
is most pertinent, not the boundary lines of the school grounds.208 To
conclude that any one factor is dispositive, such as the location of the
search, contradicts this premise and loses sight of the essence of
T.L.O.209

201. Compare Millard Pub. Sch., 830 N.W.2d at 465 (stating that federal case law
was distinguishable because it had never addressed whether T.L.O. applies to the
search of a student's vehicle that was parked off school property), with New Jersey v.
T.L.O., 469 U.S. 325, 341 (1985) (stating that "the legality of a search of a student
should depend simply on the reasonableness, under all the circumstances, of the
search.") (emphasis added).

202. Compare Millard Pub. Sch., 830 N.W.2d at 465 (stating the T.L.O. school-needs
exception requires reasonable suspicion to search students on school grounds), with
T.L.O., 469 U.S. at 340 (stating that the school-needs exception applies to the school
setting and context, inferring a broader interpretation that merely the school property
line).

203. T.L.O., 469 U.S. at 327-28.
204. See id. at 337 (stating that reasonableness depends on the context of the

search).
205. 309 F.3d 1054 (8th Cir. 2002).
206. See Shade v. City of Farmington, 309 F.3d 1054, 1061 (8th Cir. 2002) (stating

that "[t]he nature of administrators' and teachers' responsibilities for the students en-
trusted to their care, not school boundary lines, renders the Fourth Amendment stan-
dard in the public-school context less onerous.").

207. See Shade, 309 F.3d at 1061 (stating that "[tihe fact that the search occurred
away from what one would consider traditional school grounds similarly does not ele-
vate the Fourth Amendment standard to one of probable cause.").

208. Id.
209. Compare Millard Pub. Sch., 830 N.W.2d at 465 (implying that the location of

the search is dispositive), with T.L.O., 469 U.S. at 341 (stating that reasonableness is
based on all the surrounding circumstances).
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3. The Nebraska Supreme Court Incorrectly Determined that
Attending School During School Hours Is Not Closely
Related to a School-sponsored Event

In Millard Public Schools, the Nebraska Supreme Court deter-
mined that J.P. parking off campus was not sufficiently associated
with an event sponsored by the school.210 The court reasoned that
with school-sponsored events, the school creates an environment for
students to enter with the school's permission, and then the school
assumes responsibility for the student's safety and well being while in
the environment. 211 Applying this definition, the court properly de-
termined that the specific acts of driving to and from school and park-
ing off school property does not constitute a school-sponsored event,
because the school did not authorize those acts nor take responsibility
for the safety of J.P. while driving to school. 212

However, to determine that driving to school and parking off
school property during regular school hours is not closely associated to
a school-sponsored event is illogical and counterintuitive. 213 By rea-
soning this way, the court, in effect, decided that attending classes
and associated activities on a regular school day are not school-spon-
sored events. 214 This determination contradicts the court's own expla-
nation of what constitutes a school-sponsored event. 215 As to normal
classroom hours, the District created an environment for, and gave
permission to, J.P. and his classmates to enter, and then assumed re-
sponsibility for the care and well being of J.P. and his classmates. 216

Furthermore, as the court pointed out, the District was created by
statute, so without it, school-sponsored events would not be possi-

210. Millard Pub. Sch., 830 N.W.2d at 466.
211. Id.
212. Id. The court specifically stated, "The District did not sanction J.P.'s drive to

school, give him permission to travel to school in his truck, or take responsibility for his
safety while he drove to school." Id.

213. See id. (stating that at "school-sponsored events, the school create[s] an envi-
ronment for students, [gives] them permission to enter that environment, and [takes]
responsibility for their safety in that environment.").

214. See id. (stating that J.P. "driving to school and parking off school grounds was
not . . . [closely] associated with a school-sponsored event.").

215. Compare id. (describing a school-sponsored event as an environment that a
school creates and invites students to enter, and then takes responsibility for the safety
and well-being of those students while in that environment), with id. at 457-58 (stating
that J.P. went to school, attended a class sponsored by the school, and needed authori-
zation to leave the school), and id. at 473 (Heavican, C.J., dissenting) (stating that
"[t]he majority's suggestion that 'J.P.'s driving to school and parking off school grounds
was not a school-sponsored event, nor was it associated with a school-sponsored event,'
ignores the obvious.").

216. See id. at 457 (stating that J.P. arrived at school that morning and went to his
first class).
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ble.217 As the dissent reasoned, it is not an implausible, or unreasona-
ble, reading of the Nebraska Student Discipline Act 2 1 8 to suggest that
formal classes and school activities occurring on campus during a reg-
ular school day constitute school-sponsored activities. 219

C. THE NEBRASKA SUPREME COURT PROPERLY DETERMINED THAT

GRIMMINGER LACKED THE REQUISITE REASONABLE

SUSPICION TO CONDUCT A SECOND SEARCH BY

SEARCHING J.P.'s TRUCK

In J.P. ex rel. A.P. v. Millard Public Schools,220 the Nebraska Su-
preme Court determined that the assistant principal, Harry Grim-
minger ("Grimminger"), lacked the requisite reasonable suspicion to
validate a second search of J.P. by searching his truck.221 In New
Jersey v. T.L.O.,222 the Court developed a two-part test to determine
whether a school search by an administrator was reasonable. 223

First, the search must be justified at inception, meaning that reasona-
ble grounds exist for the administrator to suspect that searching a
particular student will produce contraband or evidence of violating
school policy or the law. 224 Second, the search must be reasonable in
scope, meaning it must be reasonably related to the initial circum-
stances that justified the search. 225 The Court implemented this test
in an attempt to balance the need of school officials to maintain order
in the school environment with a student's fundamental right to
privacy. 226

Applying this test to the case at bar, it is clear that the initial
search of J.P.'s person was reasonable. 227 However, the reasonable-
ness of the second search, which was the search of J.P.'s truck, is not

217. See id. at 461 (stating that "[a] school district is a creature of statute . . .
218. NEB. REV. STAT. § 79-267 (2008).
219. Millard Pub. Sch., 830 N.W.2d at 473 (Heavican, C.J., dissenting). The dissent

stated that we typically "think of school-sponsored activities as being basketball games,
speech contests, or field trips held off school grounds . . . ." Id.

220. 830 N.W.2d 453 (Neb. 2013).
221. See J.P. ex rel. A.P. v. Millard Pub. Sch., 830 N.W.2d 453, 467 (Neb. 2013)

(stating no contraband or evidence of a crime was found on J.P.'s person).
222. 469 U.S. 325 (1985).
223. New Jersey v. T.L.O., 469 U.S. 325, 341 (1985).
224. T.L.O., 469 U.S. at 341-42 (citing Terry v. Ohio, 392 U.S. 1, 20 (1968)).
225. Id. at 341-42 (stating, "[A] search will be permissible in its scope when the

measures adopted are reasonably related to the objectives of the search and not exces-
sively intrusive in light of the age and sex of the student and the nature of the
infraction.").

226. Id. at 342-43.
227. See Millard Pub. Sch., 830 N.W.2d at 462, 466 (stating that J.P. left the school

building without authorization which violated school policy and subjected him to
discipline).
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as clear and must be examined. 228 In T.L.O., the school official ob-
served a pack of rolling papers in T.L.O.'s purse as he removed the
pack of cigarettes. 229 The Court determined that the presence of roll-
ing papers provided reasonable suspicion that T.L.O. may be in pos-
session of marijuana, and justified further exploration of the purse. 230

Based on this reasoning, it can be inferred that the justification for,
and reasonableness of, the second search was based on the results of
the first search. 231 In the case at bar, the initial search of J.P. failed
to produce any contraband or evidence of contraband. 232 Therefore,
the court properly determined that after Grimminger completed the
first search, he had no reason to perform a second search by searching
J.P.'s truck.233

V. CONCLUSION

In J.P. ex rel. A.P. v. Millard Public Schools,234 the Nebraska Su-
preme Court determined that a public school official's search of a stu-
dent's truck, which was parked on a public street adjacent to school
grounds, was unreasonable and violated the student's Fourth Amend-
ment rights. 235 The court reasoned that the school official did not
have the implied statutory authority, and therefore was not author-
ized to conduct a search off school grounds and not associated with a
school-sponsored function.236 Further, the court determined that req-
uisite reasonable suspicion was not present, and therefore, the school
official impermissibly extended the search to J.P.'s vehicle. 237

The Nebraska Supreme Court properly determined that the Mil-
lard Public School District ("District") had the statutory authority to

228. Compare T.L.O., 469 U.S. at 341 (stating the test for reasonableness is a two-
fold inquiry), with Millard Pub. Sch., 830 N.W.2d at 458 (stating that J.P.'s truck was
searched).

229. T.L.O., 469 U.S. at 347.
230. Id.
231. See id. (stating, "The discovery of the rolling papers concededly gave rise to a

reasonable suspicion that T.L.O. was carrying marihuana as well as cigarettes in her
purse. This suspicion justified further exploration of T.L.O.'s purse . . .

232. Millard Pub. Sch., 830 N.W.2d at 467.
233. Compare T.L.O., 469 U.S. at 347 (inferring the justification of the second

search of the student was based on the reasonableness of the first search), and In re
Interest of Michael R., 662 N.W.2d 632, 637 (stating that a school administrator had
reasonable suspicion to search a student and then the student's vehicle because of a
report that the student had marijuana on campus), with Millard Pub. Sch., 830 N.W.2d
at 467 (stating that Grimminger's initial search of J.P.'s person was solely based on J.P.
leaving school grounds without authorization and failed to disclose that J.P. was in pos-
session of contraband or evidence of contraband).

234. 830 N.W.2d 453 (Neb. 2013).
235. J.P. ex rel. A.P. v. Millard Pub. Sch., 830 N.W.2d 453, 457 (Neb. 2013).
236. Millard Pub. Sch., 830 N.W.2d at 467.
237. See id. (stating that "there is no evidence that J.P. possessed drugs or drug

paraphernalia on school grounds.").
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search J.P. after he violated school policy by leaving the school build-
ing without permission. 238 However, the court improperly found that
the District did not have the authority to search J.P.'s truck because of
its location off school grounds and not closely associated to a school-
sponsored activity. 39 By doing so, the court impermissibly restricted
and contradicted controlling United States Supreme Court precedent
by determining the location of the search as a dispositive factor when
analyzing whether a search is constitutionally reasonable. 240 Finally,
the court correctly determined that the school official lacked the requi-
site reasonable suspicion to allow the search to extend to J.P.'s
vehicle. 241

The Nebraska Supreme Court ultimately came to the correct deci-
sion, but did so using faulty and contradictory reasoning. To deter-
mine that a single factor is dispositive when analyzing the
reasonableness of a school search, contradicts the United States Su-
preme Court ruling in New Jersey v. T.L.O.,242 which requires a court
to employ a totality-of-the-circumstances test. This is not to say that
the Nebraska Supreme Court would not have come to the same con-
clusion had they considered all the relevant factors, including the loca-
tion of the search. But to not do so is improper. Furthermore, even if
the court had correctly held that, under certain circumstances, a stu-
dent's vehicle that is parked off school grounds may be searched, the
facts brought out at trial fail to establish that the school official had
reasonable suspicion to believe that J.P. was in possession of contra-
band or violating the law. Therefore, the school official exceeded his
authority and violated J.P.'s constitutional rights.

Nathan K Tenney - '14

238. See supra notes 172-78 and accompanying text.
239. See supra notes 179-219 and accompanying text.
240. See supra notes 195-219 and accompanying text.
241. See supra notes 220-33 and accompanying text.
242. 469 U.S. 325 (1985).
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