
RECENT CASES

CRIMINAL LAW-PRIVILEGE AGAINST SELF-INCRIMINATION-HAND-

WRITING EXEMPLARS EXCLUDED FROM THE SCOPE OF THE FIFTH AMEND-
MENT PRIVILEGE--Gilbert v. California, 388 U.S. 263 (1967).

Petitioner, accused of the armed robbery of the Mutual Savings
and Loan Association of Alhambra, California and of the murder of
a police officer killed in the course of the robbery, was arrested in
Philadelphia, Pennsylvania and was advised of his constitutional
rights by an FBI agent. At first, petitioner specifically refused to

answer questions about the Alhambra robbery-murder. Later, af-
ter interrogation (to which petitioner, who was without counsel, did
not object) as to other bank robberies in the Philadelphia area

where a demand note had been used, petitioner was required to
give a handwriting exemplar.' The handwriting exemplar was used
in evidence in the Superior Court of California to convict peti-
tioner of the Alhambra robbery-murder. On appeal, the Supreme
Court of California affirmed the conviction on the basis that the
exemplar was given voluntarily and that petitioner had waived any
right not to give it. 2 The United States Supreme Court granted
certiorari8 on petitioner's claims that his Fifth4 and Sixth 5 Amend-
ment rights had been violated by the taking of the exemplar.6

1. The handwriting exemplar in question was given to an FBI agent
without any statement that it would not be used in any other investigation.

2. Gilbert v. People, 63 Cal. 2d 690, 408 P.2d 365, 47 Cal. Rptr. 909
(1965).

3. Gilbert v. California, 384 U.S. 985 (1966). Although the grant of
certiorari with respect to handwriting specifically referred to the Sixth
Amendent right to counsel, it was necessary to consider, and the Court
so treated it as requiring a determination whether petitioner's Fifth
Amendment rights were violated.

4. U.S. CONST. amend. V: "No person.., shall be compelled in any
criminal case to be a witness against himself. .. ."

5. U.S. CONST. amend. VI: "In all criminal prosecutions, the accused
shall enjoy the right ... to have the Assistance of Counsel for his
defence."

6. Also before the United States Supreme Court in Gilbert were the
petitioner's contentions as to (1) admissibility and effect of a pre-trial
lineup identification in the absence of accused's counsel as a basis for
courtroom identification of the accused, (2) admissibility of co-defendant's
statement implicating petitioner which statement was held inadmissible
against the co-defendant by the California Supreme Court, and (3) admis-
sibility of evidence obtained by search of petitioner's dwelling place
without a search warrant. The Court vacated petitioner's conviction and
remanded the case for further determinations respecting the source of the
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Held: Petitioner was not entitled to counsel at the taking of the
exemplar, and the taking of the exemplar was not within the scope
of the privilege against self-incrimination. The conviction was
vacated and the case remanded on other grounds. 7

The issues in Gilbert with respect to handwriting exemplars
related (1) to the right of an individual not to be "compelled to be
a witness" against himself and (2) to the right to have the "as-
sistance of counsel" in any criminal prosecution. These rights, se-
cured to an individual by the United States Constitution, are com-
monly known as the "privilege against self-incrimination" and the
"right to counsel" respectively and are made obligatory upon the
states by the Fourteenth Amendment of the United States Con-
stitution.8

As to the right to counsel in Gilbert, Justice Brennan, writing
for the majority, stated that the obtention of the handwriting ex-
emplar 9 was not a "critical" stage of the criminal proceedings en-
titling petitioner to the assistance of counsel and that there was
"minimal risk that the absence of counsel might derogate from his
right to a fair trial."' 0 While there are implications of a variable
standard by the use of the language "minimal risk" in the applica-
tion of the right to counsel, this holding is generally in line with
other cases 1 wherein no constitutional right was in need of protec-

courtroom identification applying a per se exclusionary rule to any iden-
tification based upon the illegal lineup procedure. The admission of the
co-defendant's statement was held not to be error. The search and seizure
issue was dismissed and certiorari vacated as improvidently granted.

7. Gilbert v. California, 388 U.S. 263 (1967). Gilbert was set for
argument with United States v. Wade, 388 U.S. 218 .(1967) and Stovall v.
Denno, 388 U.S. 293 (1967), because of the common issue of lineup identifi-
cation.

8. Malloy v. Hogan, 378 U.S. 1 (1964); Gideon v. Wainwright, 372
U.S. 335 (1963).

9. The exemplar was taken from petitioner after arrest, before in-
dictment, and before appointment of counsel.

10. 388 U.S. 263, 267 (1967). See also United States v. Wade, 388 U.S.
218 (1967), wherein the right to counsel at a pre-trial lineup identification
was held to be essential to protect the right of confrontation and fair trial.
It might similarly be argued, in the case of handwriting, that unless counsel
is present when handwriting exemplars are obtained from an accused, coun-
sel later obtained would have little protection against introduction of a
handwriting sample that was not the accused's nor would counsel be able to
comment about the conditions or circumstances of the obtention which
would effect the reliability or representativeness of the exemplar offered
as that of the accused. Interestingly, the problem of an unrepresentative
exemplar was foreseen by the Court in Gilbert and dismissed with the
comment that the accused could make additional exemplars for trial use
by government and defense handwriting experts. That conclusion is not
wholly persuasive in meeting the problem.

11. See, e.g., Schmerber v. California, 384 U.S. 757, 766 (1966), where
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tion by the presence of counsel except the overriding Fourteenth
Amendment due process clause. 1 2 Thus, as announced by Gilbert,
where an accused participates in the prosecution's gathering of evi-
dence such as fingerprinting, blood testing, lineups, or the obten-
tion of handwriting exemplars, that stage is critical or not (for
right to counsel purposes) depending upon the opportunity afforded
the counsel for the accused for meaningful confrontation of the
prosecution's evidence at trial by cross-examination and presenta-
tion of experts on behalf of the accused . 8

It is clear in Gilbert that the Supreme Court has found the cir-
cumstances of obtaining handwriting exemplars and the reliability
of the exemplars themselves to be subject to a meaningful confron-
tation at trial and thus not requiring counsel at the time of obten-
tion. But this result must necessarily have been otherwise had
the Court found the privilege against self-incrimination applicable
to handwriting exemplars. 1 4  It is less clear that the privilege
against self-incrimination is not infringed by the obtention of com-
pelled handwriting exemplars. However, as the majority held in
Gilbert, the privilege does not reach compulsion which makes a sus-
pect the source of real or physical evidence, and a "mere handwrit-
ing exemplar, in contrast to the content of what is written, like the
voice or body itself, is an identifying physical characteristic outside

the Supreme Court denied petitioner the protection of his right to counsel
at a compulsory blood test stating: "No issue of counsel's ability to assist
petitioner in respect of any rights he did possess is presented."

12. In United States v. Wade, 388 U.S. 218, 227 (1967), the Supreme
Court, after disposing of the Fifth Amendment claim as to the lineup,
addressed itself to the right to counsel claim at the lineup proceedings and
determined the judicial task to be as follows: "In sum, the principle of
Powell v. Alabama and succeeding cases requires that we scrutinize any
pretrial confrontation of the accused to determine whether the presence
of his counsel is necessary to preserve the defendant's basic right to a fair
trial as affected by his right meaningfully to cross-examine the witnesses
against him and to have effective assistance of counsel at the trial itself.
It calls upon us to analyze whether potential substantial prejudice to de-
fendant's rights inheres in the particular confrontation and the ability of
counsel to help avoid that prejudice."

13. The Court in Gilbert cited United States v. Wade, 388 U.S. 218
(1967), as authority for this analysis of the scope of the right to counsel.
In his discussion in Wade, Justice Brennan indicates at least one approach
in determining whether or not the confrontation is critical. One test seems
to be whether or not knowledge of the techniques of science in respect to the
particular evidence and the limited variables in techniques of analyzing the
evidence permits a later meaningful confrontation. Id. at 227-28.

14. See Miranda v. Arizona, 384 U.S. 436, 470-71 (1966), where it is
stated: "Thus, the need for counsel to protect the Fifth Amendment privi-
lege comprehends not merely a right to consult with counsel prior to
questioning, but also to have counsel present during any questioning if
the defendant so desires."
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its protection."' 5 The majority opinion in Gilbert afforded only a
summary treatment to the handwriting-privilege issue and in so do-
ing relied on United States v. Wade16 and Schmerber v. California'7

as authority for their holding.
In Wade, the question presented was whether an accused could

be compelled to appear at a pre-trial post-indictment lineup with-
out violating his privilege against self-incrimination. In holding
that the privilege did not include the lineup within its scope,' 8 the
Court in Wade relied substantially upon language in Schmerber.'9

The key in terms of supporting precedent and principles applicable
to both Gilbert and Wade is to be found upon analysis of the
Schmerber opinion.

The Schmerber facts involved a taking of blood from a per-
son under arrest for operation of a motor vehicle while intoxicated.
Over defendant's refusal and resistance, a blood sample was taken
while he was under arrest and hospitalized for treatment of in-
juries resulting from an automobile accident. Defendant was con-
victed, and in his appeal to the United States Supreme Court ar-
gued, inter alia, that his privilege against self-incrimination had
been violated by the use of blood test evidence. In rejecting de-
fendant's argument, the Court stated:

We hold that the privilege protects an accused only from
being compelled to testify against himself, or otherwise
provide the State with evidence of a testimonial or com-
municative nature, and that the withdrawal of blood and
use of the analysis in question in this case did not involve
compulsion to these ends.20

15. 388 U.S. at 266-67.
16. 388 U.S. 218 (1967).
17. 384 U.S. 757 (1966). It should be noted, that Justice Brennan,

who wrote the majority opinion in Gilbert, also wrote the majority opinion
in both Wade and Schmerber.

18. At the post-indictment lineup in Wade, the petitioner was also
required to say "put the money in the bag" which were the words used
by the robber. The Court stated that these were not words of a testi-
monial nature but merely an identifying physical characteristic not within
the scope of the privilege. 388 U.S. at 222. However, the prosecution
offered no such evidence as part of its case.

19. In Wade, Justice Brennan also cites Holt v. United States, 218 U.S.
245 (1910), in which case the defendant was required to try on a blouse;
his contention that it violated his privilege against self-incrimination was
rejected by the Court stating that the privilege did not prohibit or require
exclusion of his body as evidence when it may be material. Id. at 252-53.
Of course, while compelling an individual to try on a blouse and exhibiting
an individual in a lineup may be persuasively analogous situations, ex-
tending the analogy to compelled handwriting strains the relationship.

20. 384 U.S. at 761 (emphasis added). By way of further explana-
tion, the Court stated: "Petitioner's testimonial capacities were in no way
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But the language in Schmerber most relied upon by Wade, and
in turn Gilbert, is that referring to the distinction which had
emerged that "that compulsion which makes a suspect or accused
the source of 'real or physical evidence' does not violate (the
privilege against self-incrimination) .121 While the Court in Schmer-
ber referred to the distinction, it was by express language only
conditionally accepted as a "helpful framework for analysis" and
not to be understood as applicable in all instances. 22

Indeed, "a distinction" only conditionally recognized in Schmer-
ber became, by the time of Gilbert, "the distinction" and dispositive
of the question of the privilege against self-incrimination as applied
to handwriting. Resorting to the too ready concept of the real and
physical evidentiary distinction seems to have been the nemesis of
any independent analysis of the actualities of compelled handwrit-
ing exemplars which compulsion is at least arguably an invasion
of the privilege.

The scope of protection of the privilege against self-incrimina-
tion, as announced in Schmerber, extends to providing direct testi-
mony, providing evidence of a testimonial nature, or providing evi-
dence of a communicative nature. A handwriting exemplar can be
viewed as both testimonial and communicative in nature even
though it does not contain a direct admission of guilt. It is testi-
monial in the sense that the writer has vouched that he was capable
of and did perform the physical and mental act which produced
the writing. It is communicative in nature in the sense that the
product may communicate the writer's knowledge of spelling and
other mechanics and always communicates the fact of his capacity
to write.

The distinction that blood is a physical characteristic and

implicated; indeed, his participation, except as a donor, was irrelevant to
the results of the test, which depend upon chemical analysis and on that
alone. Since the blood test evidence, although an incriminating product
of compulsion, was neither petitioner's testimony nor evidence relating to
some communicative act or writing by the petitioner, it was not inad-
missible on privilege grounds." Id. at 765 (emphasis added). This ex-
planation, as it relates to a compulsory blood test, is wholly inapplicable to
handwriting and impliedly indicates that handwriting is within the scope
of the privilege by the use of the language emphasized.

21. 384 U.S. at 764.
22. Id. Apparently referring to lie detector tests, the Court also

suggested: "To compel a person to submit to testing in which an effort
will be made to determine his guilt or innocence on the basis of physiologi-
cal responses, whether willed or not, is to evoke the spirit and history of
the Fifth Amendment." Id. While distinctions can be made between lie
detector tests and handwriting analysis, this language could apply equally
and logically to handwriting since it is a physiological response.

[Vol. 1
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physical evidence not the object of a self-incrimination claim as
was found in Schmerber is acceptable because the intrinsic quali-
ties of blood are not susceptible to change by any conscious mental
process of the person from whom the blood is taken. The blood
taken from a person is acceptable as a true physical characteristic
notwithstanding any disclaimer or voucher by the person. A per-
son cannot change the quality of his blood by any mental act even
if he so desires. But the same cannot be said of handwriting.
Since the act of writing depends upon a combination of mental and
physical processes, the act can be changed or indeed totally with-
held, depending upon the mental process. While the physical aspect
of writing can be witnessed, the only witness to the author's sub-
jective mental process is the author himself, who necessarily testi-
fies or vouches, by the act of writing alone, that the letter forma-
tion and style of the handwriting exemplar represents his knowl-
edge and that it was consciously produced.23 The accused has fur-
nished a link in the chain of evidence connecting him with the crime
of which he is accused, which link, before Gilbert, was presumably
protected from disclosure.24 At the trial of the accused when his
writing exemplar is introduced as foundation for the prosecution's
expert witness testimony, the accused indirectly testifies that (1)
he has the capacity to write, (2) the writing is his natural writing,
and (3) the writing is his mental and physical act. Thus the
accused, otherwise than by direct testimony, has given evidence of
a testimonial nature which is proscribed by the Schmerber stand-

23, See Weintraub, Voice Identification, Writing Exemplars, and the
Privilege Against Self-Incrimination, 10 VAND. L. REV. 485, 503 (1957). In
concluding that handwriting exemplars ought to be within the scope of
the privilege, the writer based his conclusion on the theory that the
writing exemplar would constitute a testimonial act in which reliance was
placed upon the veracity of the accused because of the implicit statement
that it is his natural handwriting. See also 8 WIMoRE, EVIDENcE, § 2265 at
396, n.8 (McNaughton rev. 1961), wherein the view that handwriting could
be found to be within the privilege is recognized if ". . . compliance by
the suspect is construed to include a voucher that the gait or handwriting
produced is in his normal style." (emphasis in original).

24. Marshall, C.J., in United States v. Burr, 25 F. Cas. 38, 40 (No.
14,692e) (C.C.D. Va. 1807) stated as follows: "It is the province of the
court to judge whether any direct answer to the question which may be
proposed will furnish evidence against the witness. If such answer may
disclose a fact which forms a necessary and essential link in the chain of
testimony, which would be sufficient to convict him of any crime, he is not
bound to answer it so as to furnish matter for that conviction." See also
Judge Learned Hand in United States v. Weisman, 111 F.2d 260, 262
(2d Cir. 1940): "All crimes are composed of definite elements, and no-
body supposes that the privilege is confined to answers which directly
admit one of these; it covers also such as logically, though mediately, lead
to any of them; such as are rungs of the rational ladder by which they
may be reached."
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ard, and the objection is not avoided by any real and physical evi-
dence test.

The discussion, comments, and conclusions contained in Wig-
more's treatise,25 with respect to the privilege against self-incrimi-
nation, were referred to in the Court's opinion in Schmerber and
therefore indirectly in Gilbert. Apparently, the real and physical
label and distinction was derived from the Wigmorian concept of
the privilege. While the Wigmorian view concludes that compelled
handwriting is non-testimonial compulsion and not within the privi-
lege,26 that view appears to be predicated upon the assumption
that handwriting reveals only an involuntary muscular habit pat-
tern, and the validity of that assumption is questionable. Despite
the Wigmorian view of exclusion of handwriting from the protec-
tion of the privilege, the general test it proffers respecting the scope
of the privilege appears sound and is stated as follows:

Unless some attempt is made to secure a communication-
written, oral or otherwise-upon which reliance is to be
placed as involving his consciousness of the facts and the
operation of his mind in expressing it, the demand made
upon him is not a testimonial one.2 7

If the indirect testimony view is accepted, the Schmerber and
Wigmorian tests would operate to bring handwriting within the
privilege. If that view is not accepted, it remains to inquire
whether or not handwriting is of a communicative nature. The
Court in Gilbert did not discuss the indirect testimonial effect of
compelled handwriting although the privilege's protection is as
broad as the mischief against which it seeks to guard.28  One mis-
chief of the inquisitorial system which led to its abandonment and
the implementation of the constitutional privilege against self-
incriminaton was that it put an accused in the position of furnish-
ing contradiction or impeachment of his own later testimony at
trial.29 This position with respect to handwriting requires an ac-

25. 8 WIGMORE, EVIDENCE §§ 2263; 2265 (McNaughton rev. 1961) (here-
inafter referred to as WIGMORE).

26. Id., § 2263 at 378; § 2265 at 397.
27. Id., § 2265 at 386.
28. Counselman v. Hitchcock, 142 U.S. 547, 562 (1892); Schmerber

v. California, 384 U.S. 757, 764.
29. See Miranda v. Arizona, 384 U.S. 436, 442-43 (1966), where this

mischief is discussed and where it is stated: "[T]he temptation to press
the witness unduly, to browbeat him if he be timid or reluctant, to push him
into a corner, and to entrap him into fatal contradictions, which is so pain-
fully evidenced in many of these earlier state trials, . . . , made the system
so odious as to give rise to a demand for its total abolition." And further:
"[N]o distinction may be drawn between inculpatory statements and state-
ments alleged to be merely 'exculpatory.' If a statement made were in

[Vol. 1
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cused to attempt to disguise his true handwriting-to lie. If he
gives a false handwriting sample, it would probably not be used
directly at the trial unless a true sample of his writing was dis-
covered, in which case he is at once impeached by his obviously
false exemplars vouched as true when written. If he gives a true
sample, he has implicated himself in the crime. A perhaps fatal
contradiction or an implication of guilt are the alternatives.

The Court in Gilbert conceded that handwriting is a means of
communication but that every use of that means is not a communi-
cation within the cover of the privilege.30 The question thus pre-
sented relates to when the use of the means is a communication,
and the statement that handwriting is an identifying physical
characteristic 3' outside the protection of the privilege is too broad.
To admit that a person's handwriting exhibits certain identifiable
recurring characteristics which may be related to that person by
scientific evidence or expert testimony is not to admit that all of
the characteristics are physical products.

The act of writing depends upon the mental process, and the
writing produced is an identifying mental characteristic. One
mental characteristic which is identifiable is the writer's ability to
write. Although characteristics peculiar to an individual's writ-
ing may be identified, it can be argued that they result from ex-
periential skill rather than from involuntary muscular habit pat-
terns as has been suggested by one writer.3 2 Even the Wigmorian
view recognizes that some handwriting may be within the privi-
lege as in the case where "[W] ords written pursuant to com-
pulsion reveal not only an involuntary habit pattern but also a
peculiar manner of spelling a word. '33 It is not apparent why an
exception for a peculiar manner of spelling should be recognized
any more than any other peculiar characteristic of writing. What
of the case of a person who writes only Spanish or Russian or whose
writing denotes a dialect other than the ordinary or provincial Eng-
lish? If a person could not be compelled to answer verbally
whether or not he can write or spell a particular word, how is it
that he may be compelled to write the answer? Justice Brennan

fact timely exculpatory it would, of course, never be used by the prosecu-
tion. In fact, statements merely intended to be exculpatory by the defend-
ant are often used to impeach his testimony at trial or to demonstrate un-
truths in the statement given under interrogation and thus to prove guilt
by implication." Id. at 477.

30. 388 U.S. at 266.
31. Id. at 267.
32. WIGMORE, § 2265 at 396, n.8.
33. Id.
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in Gilbert did not expressly except the misspelled word case from
the real and physical evidence classification, but he did caution that,
in the facts of the case, no claim was made that the "content" of
the exemplars was testimonial or communicative. 3 4 It may be that
"content" includes spelling, but it is more likely that the refer-
ence was to direct substantive admissions of guilt. Even if certain
characteristics of writing such as speed, pen lift, style, and size
are classed as physical, they are unavoidably accompanied by a
communication of knowledge.85 A communication of writing
knowledge is not real or physical evidence to any greater degree
than a written or verbal substantive admission of guilt which re-
lates to a different type of knowledge.36

The real and physical evidence concept is useful to distinguish
certain participation by an accused as to other identifying char-
acteristics. However, the concept is only a statement of a conclu-
sion that the participation is non-communicative and non-testimon-
ial in nature as to the accused. For example, finger-printing, lineup
identification, blood testing, and photography are procedures which
take a purely physical approach to the individual's body features
without any reliance on the cooperation of his will and do not com-
pel the communication of any knowledge. The distinction is be-
tween acts of an accused which communicate knowledge and acts
or non-acts which do not.

A further interesting aspect of Gilbert is that the same writing,
from the standpoint of the privilege, is within the privilege or not,
depending upon its intended use or use in fact. For example, if a
suspect were to write "I forged the check," it would seem by the
authority of Gilbert that a prosecutor could use the writing as mere
evidence to identify the accused but, because of the privilege as
applied to substantive admissions, could not use the words as an ad-
mission that he forged the check. Is the privilege thus independent
of an individual's participation, or should the same event or act be

34. 388 U.S. at 267. Cf. Boyd v. United States, 116 U.S. 616 (1886).
35. A part of the compelled communication of knowledge can be

avoided if the accused is furnished a correctly spelled neutral sample of
writing which he is asked to reproduce in his own handwriting. Of course
his communication of capacity to write would not be thus avoided unless
he were asked to trace the sample in which case the reproduced sample
would be of no value.

36. Justice Fortas, dissenting, in United States v. Wade, 388 U.S. 218,
260-61 (1967), objected to the view that a person could be compelled to
speak for identification and stated: "But Schmerber which authorized the
forced extraction of blood from the veins of an unwilling human being,
did not compel the person actively to cooperate-to accuse himself by a
volitional act which differs only in degree from compelling him to act out
the crime, which, I assume, would be rebuffed by the Court."

[Vol. 1
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either within or without the privilege? In the one case an in-
dividual does not have the right not to write, and, in the other, he
does have the right not to write. It would seem, for purposes of
the personal privilege, that an individual in either case should have
the right or not have the right, irrespective of the intended use, and
the privilege ought to be determined by the event or act produced
by compulsion, not the use or intended use of the compelled prod-
uct. Handwriting samples are not that difficult to obtain by inde-
pendent means or investigation.37 Thus there is no compelling
reason to except handwriting from the privilege.

Notwithstanding the impropriety of applying the real and phy-
sical evidence concept in the Gilbert case, several recent cases have
relied on Gilbert without question or criticism.8s Doubtless, the ad-
vocates of the Gilbert holding can so extend its authority as to re-
strict the scope of the privilege to written and verbal confessions or
admissions. The language of the Fifth Amendment privilege is
broader than, and should not be confused with, the limitations of the
coerced confession rule. It is not a long step from allowing com-
pelled handwriting exemplars to compelling the production of evi-
dence already in existence such as one's private papers which have
traditionally been protected by the privilege. The implications of
the Gilbert opinion are that an accused, upon failure to give exem-

37. Every person has signed his name in the ordinary course of his
existence somewhere for some purpose. Perhaps on a personal check, bail
bond, social security application, income tax return, utility contract, pawn
ticket, driver's license, or lease, etc., the person has voluntarily given the
same evidence sought to be compelled from him.

38. Granza v. United States, 377 F.2d 746, rehearing denied, 381 F.2d
190 (5th Cir. 1967); Weaver v. United States, 379 F.2d 799 (8th Cir. 1967);
Lewis v. United States, 382 F.2d 817 (D.C. Cir. 1967); Fitzsimmons v.
United States, No. 8857 (10th Cir. January 25, 1967), - F.2d - (opinion
withdrawn and new opinion entered July 12, 1967); State v. Johnson, -
Iowa -, 155 N.W.2d 512 (1968); State v. Hudman, 78 N.M. 370, 431 P.2d 748
(1967). The procedural posture of the Fitzsimmons case is interesting in
that the first opinion of the court was that compelled handwriting exemp-
lars did violate the privilege against self-incrimination and the defendant's
conviction was reversed (January 25, 1967). That opinion was unreported
and was subsequently withdrawn by an order, without opinion, entered
affirming the lower court's conviction of the defendant. - F.2d - (1967).
The later order relied upon the Gilbert opinion. The original opinion
which was withdrawn contained a thorough analysis of the handwriting
privilege issue and it is submitted that it was a correct view. The Lewis
case cites Gilbert as settling the issue and affirms a conviction based in
part on compelled handwriting evidence. However, the case is more inter-
esting from the standpoint of the court's felt necessity and attempt to re-
fute the withdrawn Fitzsimmons opinion. The Lewis opinion makes the
same imperfect analogies as in Gilbert to blood tests and lineups and pro-
ceeds to the same conclusions. The mere statement of conclusions by the
court does not refute the logic of the original Fitzsimmons opinion.
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plars of his handwriting, could be ordered by a court to do so and
punished for contempt for any failure to cooperate.8 9 How else
short of physical compulsion could a reluctant accused be com-
pelled to do any act requiring the voluntary exercise of his will?

Justice Black, in a dissent to the Gilbert majority opinion,
wrote that the majority's holding as to the Fifth Amendment issue
was an "artificial distinction between things that are in reality the
same" and that compelling the petitioner to produce the exemplars
did require the petitioner to be a witness against himself. Further,
he argued that denying counsel at the obtention of the exemplars
relegated that right to a second class, subsidiary position and that
the Court was without power to so balance away an individual's
rights.

40

Justice Fortas, in dissenting, distinguished the Schmerber blood
test from compelled handwriting in that the latter required the in-
dividual to take affirmative action and to engage in a volitional
act connecting him directly to the crime. On the right to counsel
issue, he was not willing to accept the efficacy of trial confrontation
and cross-examination to prevent prejudice or denial of a fair trial
to the petitioner.41

Criticism of the majority opinion in Gilbert by courts and com-
mentators is to be expected,42 and a critical re-examination of the
real and physical evidence concept may result in an outright over-
ruling of Gilbert. Meanwhile, within the framework of their own
constitutional or statutory provisions respecting self-incrimination,
state courts are free to accept or reject Gilbert. However, accept-
ance is to be expected unless an independent examination is made

39. See Justice Fortas' dissenting opinion in Gilbert where he suggests
this result. 388 U.S. at 291. It does seem anomolous that a person could be
compelled to create evidence which if in existence he could not be com-
pelled to produce. If a person can be so compelled to create, query on
what theory is existing evidence privileged? Is it nonetheless physical?

40. 388 U.S. at 279.
41. Id. at 291-92.
42. See 55 GEO. L.J. 1150, 1155 (1967), discussing the withdrawn Fitz-

simmons opinion wherein the writer expresses the view as follows: "In
any determination of whether evidence is real or testimonial, the concern
should be with the degree to which one's intellectual faculties are related
to the evidence sought to be admitted. Admissibility should vary inversely
with the degree to which one's intellectual faculties are involved." The
difficulty with this view is that the Fifth Amendment does not speak in
terms of degrees, and once the character of the evidence is determined to be
testimonial or communicative, the proscription against compulsion of that
evidence seems absolute. See Miranda v. Arizona, 384 U.S. 436, 476 (1966):
"The privilege against self-incrimination protects the individual from being
compelled to incriminate himself in any manner; it does not distinguish
degrees of incrimination." (majority opinion).

[Vol. 1
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of the illusive real and physical evidence concept. Even giving the
majority opinion in Gilbert a minimal impact by restricting its au-
thority to the precise facts of the case makes it, nonetheless, an
encroachment upon the Fifth Amendment privilege against self-
incrimination, and one can perceive that Gilbert will be extended
beyond its facts. If exclusion of handwriting exemplars from the
scope of the privilege is justified, it is so by reason of social policy
and not by analogy to any real and physical evidence test. The
Gilbert decision has definitely narrowed the scope of the privilege.

Lyle A. Rodenburg '68

CRIMINAL LAW-ROBBERY-FEDERAL BANK ROBBERY STATUTE DOES
NOT COVER THE OBTAINING OF MONEY BY FALSE PRETENSES-LeMasters
v. United States, 378 F.2d 262 (9th Cir. 1967).

During late December 1964 and early January 1965, Edward
S. LeMasters, Sr. on three separate occasions falsely and fraudu-
lently represented himself to be one Tournour, through the use of
stolen identification papers, at a California branch of the Bank
of America and thereby obtained a total of $6,700 from Tournour's
account. LeMasters was charged with three violations of the Fed-
eral Bank Robbery Statute.' During the trial, the accused moved
for a directed verdict on the ground that the indictment charged
the crime of larceny, while the evidence indicated the crime of
false pretenses. This motion was denied, and after conviction and
sentence, a motion for arrest of judgment was made on the ground
that the indictment, taken as a whole, did not charge an offense
against the United States. The United States District Court for
the Northern District of California denied this motion. On appeal,
held, reversed. In construing the statute, the words "steal or
purloin" should be given a meaning consistent with the context
in which they appear; and since they are used in this statute in
conjunction with a classic larceny phrase, the proper interpreta-
tion required a limitation of the statute's scope. Moreover, in light
of the legislative history, it was the congressional intent not to
include the offense of false pretenses in this statute.2

In December 1965 the Court of Appeals for the Fifth Circuit
had before it a case in which the accused had prepared a check
payable to cash in excess of the amount he knew he was entitled to

1. 18 U.S.C. § 2113 (1964). The statute imposes liability for certain
acquisitive offenses against any bank or savings and loan association.

2. LeMasters v. United States, 378 F.2d 262 (9th Cir. 1967).
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withdraw. He did so because he knew that the bank had confused
his account with another's, and the bank, not realizing its mistake,
cashed the check. The accused was convicted of violating the
Federal Bank Robbery Statute.3 From this conviction, he appealed
contending that a case of common law larceny must be proved to
convict under this statute, but that the jury instruction did not
contain the principles underlying common law larceny. On appeal
the circuit court affirmed the conviction and held that while the
district court erred in construing the Federal Bank Robbery Stat-
ute to be limited only to the offense of larceny as it was known to
the common law, the jury charge included instructions not only
regarding common law larceny but also false pretenses. Thus the
defendant was given a charge more beneficial than a charge un-
der the circuit court's interpretation of the statute and, therefore,
was not the victim of an erroneous conviction.4

The main question that confronted the two circuit courts in
their interpretation of the Federal Bank Robbery Statute lies in
the limitation on the scope of liability imposed by the words "steal
or purloin." More specifically, the issue is whether these words
limit the liability imposed only to instances in which the property
is obtained by larceny, or whether these words extend the lia-
bility to any dishonest transaction which deprives another of his
property. There are two avenues of approach which may be taken
in attempting to reach a satisfactory interpretation of this lan-
guage and, in turn, of the statute itself.

The first approach is through an investigation of the case law.
Prior to 1957, federal courts had been faced with the above men-
tioned issue many times in cases construing the Dyer Act,5 but in-
vestigation indicates there was no uniform interpretation of the
word "steal." The circuits favoring the broad definition of the
word held that since the word had no :restrictive common law
meaning, it denoted any dishonest transaction in which the per-
sonal property of another was taken.6 The circuits advocating the
narrow view held that, when a federal criminal statute contains a
term or terms known to the common law without defining such,

3. 18 U.S.C. § 2113 (1964).
4. Thaggard v. United States, 354 F.2d 735 (5th Cir. 1965), cert. de-

nied, 383 U.S. 958 (1966).
5. 18 U.S.C. § 2312 (1964). The statute provides penalties for the

interstate transportation of stolen motor vehicles.
6. See, e.g., Boone v. United States, 235 F.2d 939 (4th Cir. 1956); Col-

lier v. United States, 190 F.2d 473 (6th Cir. 1951); United States v. Sicur-
ella, 187 F.2d 533 (2d Cir. 1951) (dictum); Davilman v. United States, 180
F.2d 284 (6th Cir. 1950); See also United-States v. Adcock, 49 F. Supp. 351
(W.D. Ky. 1943),
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the term or terms will be controlled by the common law mean-
ing.7 Therefore, since "steal" was found to be closely associated
with the common law offense of larceny, these circuits limited the
statutory scope to those transactions which fulfilled the requisites
for common law larceny.8

Finally, in United States v. Turley,9 the United States Su-
preme Court, in establishing the scope of liability of the Dyer Act,
set forth a method of interpreting the word "steal" which was
meant to resolve problems like those that had developed in the
past with the use of this word in federal statutes. This inter-
pretative method was established when the Court held that since
the words "steal" or "stolen" did not have a common law meaning
equivalent to the offense of larceny, the courts should give these
words a meaning consistent with the context in which they ap-
pear.10 The Supreme Court made no blanket statement regard-
ing the meaning that was to be given to "steal" or "stolen."
Rather, the Court established a general rule of interpretation to be
followed to reach an appropriate meaning in each particular case.

Using the Turley case as a guideline, the court in LeMasters
considered the words "steal or purloin" in conjunction with the
classic larceny phrase "takes and carries away" and reached the
conclusion that the two together limited the scope of the statute
only to instances where the accused had obtained possession
through a trespassory taking and carrying away. The facts of the
LeMasters case indicated that the bank had voluntarily given both
title and possession to the accused. If the above interpretation is
applied to this factual situation, the transaction between LeMasters
and the bank cannot be regarded as larceny for there cannot be a
trespassory taking of something of which one has been given pos-
session."

A first impression might be that one could challenge the above

7. See, e.g., Hand v. United States, 227 F.2d 794 (10th Cir. 1955); Mur-
phy v. United States, 206 F.2d 571 (5th Cir. 1953); Ackerson v. United States,
185 F.2d 485 (8th Cir. 1950); Hite v. United States, 168 F.2d 973 (10th Cir.
1948); Ex parte Atkinson, 84 F. Supp. 300 (E.D.S.C. 1949).

8. The requisites are: There must be the (1) trespassory (2) taking
and (3) carrying away of the (4) personal property (5) of another (6) with
the intent to steal. PERKINS, CRIMINAL LAW 190 (1957).

9. 352 U.S. 407 (1957). Turley had lawfully obtained possession of a
car from its owner to take certain persons to their homes in South Caro-
lina, but instead of returning, Turley drove the car to Maryland
where he sold it without the owner's consent. He was charged and con-
victed of violating the Dyer Act.

10. Id. at 412-413.
11. PERKINs, supra note 8, at 204; See, e.g., Loney v. United States,

151 F.2d 1 (10th Cir. 1945).

19681



CREIGHTON LAW REVIEW

reasoning on the basis of the decision rendered in Thaggard v.
United States; however, there is another factor involved which the
LeMasters court felt was decisive to its interpretation. This
factor, the second approach, involves the congressional intent as
revealed by the legislative history. In light of a discussion re-
garding this history, the premise that the LeMasters decision
represents a better reasoned interpretation of the statute than
that of the Thaggard decision becomes justifiable.

Prior to 1934, banks organized or operating under federal laws
were protected against embezzlement and similar offenses by cer-
tain federal statutes,'12 but such crimes as robbery, burglary,
and larceny were punishable only under state laws. Then in 1934,
a bill 13 was introduced to punish interstate gangster activities
against banks. The bill encompassed four offenses, viz., larceny,
false pretenses, burglary, and robbery. It passed the Senate in
this form, but in the House, the bill was amended by striking out
the provisions concerning burglary and false pretenses. In this
amended form, the bill became law.14 Finally in 1937, an amend-
ment was passed to include burglary as a federal offense,", and
for purpose of discussion the statute as thus amended represents the
statute herein considered.' 6

The effect of the congressional intent on the interpretation
assumed by the LeMasters court can be confirmed by a comparison
with a similar discussion found in the Turley case. As was noted
earlier, the 1934 bill proposed to include four offenses, one of which
was false pretenses. This offense was excluded from the final
draft, the main reason being that the statute was aimed at a spe-
cific evil, that is, interstate bank robbery. 1 7 However, the Dyer
Act, the interpretation of which the Turley court was faced with,
was enacted in an attempt to cure the problem that state authori-
ties faced regarding large scale auto theft.' 8 In this instance, it
can readily be seen that since auto theft could be accomplished in

12. Act of Sept. 26, 1918, ch. 177, § 7, 40 Stat. 972.
13. S. 2841, 73rd Cong., 2nd Sess. (1934).
14. Act of May 18, 1934, ch. 304, § 2, 48 Stat. 783.
15. Act of Aug. 24, 1937, ch. 747, 50 Stat. 749.
16. 18 U.S.C. § 2113 was amended by Act of Aug. 3, 1950, ch. 516,

64 Stat. 394, to bring within its provisions state chartered savings and loan
associations whose accounts are insured by the Federal Savings and Loan
Insurance Corporation. By Act of Sept. 22, 1959, Pub. L. No. 86-354, § 2,
73 Stat. 639, Federal credit unions were included within the definition of
"savings and loan associations."

17. See S. Rep. No. 537, 73rd Cong., 2d Sess. (1934).
18. See H.R. Rep. No. 312, 66th Cong., 1st Sess., 1, 4 (1919); 58 CONG.

REc. 5470-78, 6433-35 (1919).
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any number of dishonest transactions, Congress had no reason to
explicitly spell out the transactions that would constitute a viola-
tion of the Act. 19 In this enactment, the congressional intent
was to include all dishonest transactions by which auto theft
could be accomplished. 20 On the other hand, in enacting the Fed-
eral Bank Robbery Statute, Congress actually considered the
various transactions by which criminals could come in contact with
a bank,21 but, in this instance, Congress decided to limit the federal
offenses to three specific transactions-larceny, burglary, and rob-
bery. In both Turley and LeMasters, the Courts sought the proper
interpretation of the word "steal" as it was used in the particular
statute by looking to the congressional intent in enacting the per-
tinent statute. In Turley, the Supreme Court pointed out the
importance of this intent in the solution of the interpretation
problem when Justice Burton said:

Furthermore, "stolen" and "steal" have been used in federal
criminal statutes, and the courts interpreting those words
have declared that they do not have a necessary common-
law meaning coterminous with larceny and exclusive of
other theft offenses. Freed from a common-law meaning,
we should give "stolen" the meaning consistent with the
context in which it appears. 22

In applying this general rule that a term without a common-
law meaning should be given a meaning "consistent with the con-
text" to the two statutes considered in Turley and LeMasters, the
necessity for such a rule becomes apparent. If a narrow interpre-
tation were to be placed upon the word "stolen" in the Dyer
Act, the meaning becomes inconsistent with the context in view
of the congressional intent; likewise, if a broad interpretation were
to be placed on "steal" in the Federal Bank Robbery Statute, the
meaning becomes inconsistent with the context in view of the
congressional intent.23 The Federal Bank Robbery Statute's pro-
visions had been limited to certain specified offenses, and there-
fore, a broad interpretation of "steal or purloin" would impute a
meaning to the statute which would clearly be an extension of

19. United States v. Turley, 352 U.S. 407, 416-17 (1957). See also
Smith v. United States, 233 F.2d 744, 747 (9th Cir. 1956): "Congress
would have no reason to differentiate among the various theft crimes in
view of its purposes in enacting Section 2312. The courts should not
graft such a distinction on the statute."

20. United States v. Turley, 352 U.S. 407, 416-17 (1957).
21. S. 2841, 73rd Cong., 2nd Sess. (1934).
22. 352 U.S. 407, 412-413. (citations omitted). Note it appears that the

same view would be taken regarding "purloin" as indicated by the
cases cited in footnotes 8 and 9 of the Turley opinion.

23. Id. at 413-15.
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the congressional intent. Consequently, a consistent meaning
would limit "steal or purloin" to the specific dishonest transac-
tions enumerated by Congress, namely, those transactions involv-
ing the trespassory taking and carrying away of a bank's property.

From this approach and with the application of the Turley
rule, the Federal Bank Robbery Statute can be interpreted to be
clearly limited only to transactions involving the offense of com-
mon law larceny. However, one point remains to be resolved. As
was mentioned earlier, the United States Court of Appeals for the
Fifth Circuit in Thaggard v. United States24 reached a contrary
result in a factual situation similar to that in LeMasters. A
brief comparison of this case with the LeMasters decision is war-
ranted in order to more specifically point out the reasons why
LeMasters should be considered the controlling interpretation in
future cases of this type.

On their facts, the two decisions seem to be at odds with each
other, but an analysis reveals that they can be reconciled. The
basic distinction in the two cases involves the construction and
application of the rule for construing words freed of a common law
meaning in federal statutes (as set forth in the Turley decision),
and this distinction represents the decisive point of the Thaggard
decision.

In Thaggard, the court appears to have missed the essential
distinction enunciated in the Turley decision. In Thaggard the
court discussed the dictum found in United States v. Rogers25 upon
which Thaggard relied and stated that the Turley rule would lead
to a contrary result. The court then proceeded to quote the final
sentence of the Turley case 26 and, in so doing, the circuit court
seemed to say that "steal" is to take on a broad meaning regardless
of the context in which it is found.

24. 354 F.2d 735 (5th Cir. 1965).
25. 289 F.2d 433 (4th Cir. 1961). Rogers took his brother's payroll

check to a bank to deposit it for him in a certain manner. After proper
endorsement, the teller misread the date as the amount payable which was
greatly in excess of the amount due. Rogers took this sum and departed.
He was charged and convicted of a violation of the Bank Robbery Stat-
ute. In the course of the opinion, Judge Haynsworth wrote the following:
"We accept the defendant's premise that paragraph (b) of the Bank Robbery
Act reaches only the offense of larceny as that crime has been defined by
the common-law. It does not encompass the crimes of embezzlement
from a bank, reached by another statute, or obtaining goods by false
pretenses." 89 F.2d at 437.

26. "'Stolen' as used in 18 U.S.C. § 2312 includes all felonious tak-
ings of motor vehicles with intent to deprive the owner of the rights and
benefits of ownership, regardless of whether or not the theft constitutes
common law larceny." 352 U.S. at 417.
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This is not the general rule set forth by the Supreme Court;
rather, this sentence represents the Court's application of the
general rule to the Dyer Act. The general rule in Turley re-
quires an interpretation of the word or phrase consistent with the
context in which it appears.27

The Thaggard court, however, made no finding of its own as to
a consistent meaning of the phrase "steal or purloin" as used in
the Federal Bank Robbery Act.28 This was so in spite of the direc-
tive in Turley that such terms should be given meanings consistent
with the context in which they appear. In short, the interpreta-
tion assumed by the Thaggard court was the interpretation that
the Supreme Court had given to "stolen" in reference to the Dyer
Act. As a result, the Thaggard interpretation is inconsistent with
the context of the statute as disclosed by the legislative history
and is subject to attack for an apparent misinterpretation and
misapplication of the interpretative principles set forth by the Su-
preme Court in the Turley decision.

However, the Thaggard decision can still be reconciled with
the LeMasters case due to the peculiar factual situation that ex-
isted in the Thaggard case. Thaggard acquired the money through
the bank's mistake of fact.29 When such a transfer is the result
of a unilateral mistake of fact, the transaction may be ineffective
to transfer either title or possession20 Furthermore, if the trans-
feree, knowing of the mistake, receives the property with the in-
tention of appropriating it, the taking thereof constitutes a tres-
pass. The transferee is guilty of larceny,31 and the false pretenses
problem disappears. In the Thaggard case, the jury charge con-
tained this fiction of unilateral mistake and constructive posses-
sion, and, as a result, Thaggard was given a proper application and
interpretation of the basic concept of the offense of larceny as it
has traditionally been interpreted. Therefore, the basic principles
underlying the Federal Bank Robbery Statute were followed.
However, the Thaggard factual situation would have been de-
cided the same way under the LeMasters decision since, under the
principles set forth in the latter case, the statute covered only acts

27. See text accompanying note 22 supra.
28. This court had earlier taken the narrow view in a case involving

an automobile obtained by false pretenses. Murphy v. United States, 206
F.2d 571 (5th Cir. 1953).

29. Thaggard's February bank statement showed a balance in excess
of $4300 due to the bank's bookkeeping mistake in confusing the account
of Alabama Motors Company (owned by Thaggard) with the account of the
Alabama Power Company.

30. United States v. Rogers, 289 F.2d 433, 438 (4th Cir. 1961).
31. Id.
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involving trespassory taking and carrying away. In the Thaggard
case, the court's charge to the jury contained two charges, those of
larceny and false pretenses, and depending upon whether the jury
thought the constructive possession fiction12 to be applicable to the
situation, Thaggard committed one or the other. Evidently the
jury felt that the constructive possession fiction was applicable
and that Thaggard acted with the required criminal intent, and
that a trespassory taking was present. Therefore, the situation
involved in the case falls into those governed by the Federal Bank
Robbery Statute.

The problem presented by LeMasters and Thaggard brings to
mind the statement by Professor Perkins that "The wrongful
appropriation of another's money or chattel .. .should constitute
just one offense, with sufficient latitude in the penalty to take
care of differences in the circumstances of the wrongful confisca-
tion. '33 This statement reflects the general feeling that some legis-
lative action is necessary to do away with the fine distinctions
that can arise in distinguishing the acquisitive offenses and to
draft one uniform statute in regard to these offenses. However,
until such a breakthrough takes place, the LeMasters decision
should be followed in cases where the basis of a federal bank rob-
bery charge is a traditional larceny by trick situation.

John J. Gross '69

32. If the jury found that the bank, the owner, intentionally parted
with possession and title, then there could be no finding of larceny because
there can be no trespassory taking of that of which one has possession.
But if the jury found that the bank parted with possession only, then this
fiction applied and a trespassory taking was present.

33. PERKINS, supra note 8, at 189.
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