
RECENT STATUTE

CRIMINAL LAW-LARCENY OF LEASED PROPERTY-PRESUMPTIONS

FOR REFUSAL TO RETURN AND PRESENTATION OF FALSE IDENTIFICATION

-L.B. 205 77th Neb. Leg. Sess. (1967).

A fundamental principle of Anglo-American criminal justice
is that a man is considered innocent until proven guilty beyond a
reasonable doubt.' In most instances 2 this requires that the
accuser sustain the burden of proving such guilt by establishing
that the accused committed the unlawful act, and that commensur-
ate with such act, he possessed the requisite scienter peculiar to
the crime.3 As might be anticipated, establishing scienter becomes
quite difficult and often nearly impossible. The state legislatures
have, in the last decade, attempted to alleviate some of the diffi-
culties in this area by providing for a presumption of scienter.
The form generally used in codifying such presumptions is to
make the commission of the unlawful act prima facie evidence of
an intent to commit the crime.4 The practical effect of using
this particular device is to relieve the state of the burden of pro-
ducing evidence of scienter and in its stead to place the burden on
the accused to rebut the presumption.5

1. Allen v. United States, 164 U.S. 492 (1896); Coffin v. United
States, 156 U.S. 432 (1895); Schluter v. State, 151 Neb. 284, 37 N.W.2d 396
(1949); Behrens v. State, 140 Neb. 671, 1 N.W.2d 289 (1941); Bourne v.
State, 116 Neb. 141, 216 N.W. 173 (1927);"Flege v. State, 90 Neb. 390, 133
N.W. 431 (1911).

2. There are areas in which a legislature can enact a statute eliminat-
ing the scienter requirement. See, e.g., United States v. Balint, 258 U.S.
250 (1922) (illegal sale of drugs); People v. Del Toro, 155 Colo. 487, 395
P.2d 357 (1964) (interference in discharge of police officer's duty).

3. Morissette v. United States, 342 U.S. 246, 252 (1952).
4. See, e.g., CAL. PENAL CODE § 496 (West 1955): "Every person

whose principal business is dealing in or collecting used or second hand
merchandise or personal property, and every agent, employee or represen-
tative of such person, who buys or receives any property which has been
stolen or obtained in any manner constituting theft or extortion, under
such circumstances as should cause such person, agent, employee or repre-
sentative to make reasonable inquiry to ascertain that the person from
whom such property was bought or received had the legal right to sell or
deliver it, without making such reasonable inquiry, shall be presumed to
have bought or received such property knowing it to have been so stolen or
obtained. This presumption may, however, be rebutted by proof."

5. See Mantell v. Jones, 150 Neb. 785, 788-89, 36 N.W.2d 115, 117
(1949): "A prima facie case, then, is one which is established by sufficient
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One area in which this type of presumption has been effec-
tively used is that of possession of stolen property.6 Under the
proper circumstances, the possession of stolen property by the ac-
cused is prima facie evidence that he intended to steal the prop-
erty.7 In reviewing the validity of the use of a presumption in
this area, the Supreme Court of the United States has required
only that there be a "rational connection" between the fact proved
(the act committed) and the fact presumed (the scienter).8 It now
appears that the presumption of scienter has been expanded fur-
ther in the area of criminal law.

In its last regular session, the Nebraska Legislature enacted a
bill incorporating the use of a presumption into a modern version
of the traditional larceny by bailee situation. The bill is as fol-
lows:

Section 1. Any person who shall fraudulently appropriate
or convert to his own use any personal property, other than
a motor vehicle, which has been entrusted to him, and any
person who, after hiring, leasing, or renting any personal
property of another, other than a motor vehicle, under an
agreement in writing which provides for the return of such
personal property to a particular place or at a particular
time, shall abandon such personal property, refuse, or neg-
lect to return the same to the place and at the time specified
in such written agreement, or who destroys, secretes, ap-
propriates, converts, sells, or attempts to sell the same or
any part thereof, or who removes, permits, or causes the
same to be removed from the State of Nebraska, without
the consent of the owner thereof, shall be guilty of larceny,
in the same manner as if the original taking has been feloni-
ous, and, upon conviction thereof, shall be punished in the
same manner and to the same extent as prescribed upon a
conviction of larceny. It shall be prima facie evidence of
an intention to commit larceny as provided in this section
when any person who has hired, leased, or rented any per-

evidence, and can be overthrown only by rebutting evidence adduced on
the other side."

6. It should be noted, however, that the use of this type of presump-
tion is limited to specific instances and is not applied generally to posses-
sion of any stolen property. See, e.g., N.Y. PENAL LAW § 1308 (1944)
(possession of stolen property by one dealing in second hand merchan-
dise); NEB. REV. STAT. § 28-522 (Reissue 1964) (possession of stolen vehicle
with engine numbers removed).

7. The proper circumstance under N.Y. PENAL LAW § 1308 (1944) is
possession of recently stolen property. See, e.g. People v. Munoz, 53 Misc.
2d 646, 279 N.Y.S.2d 592 (Sup. Ct. 1967); People v. Rogan, 223 App. Div.
242, 227 N.Y.S. 658 (1928). Under NEB. REV. STAT. § 28-522 (Reissue 1964)
the proper circumstances are that the engine numbers of the stolen auto-
mobile must have been removed or the accused must have purchased the
vehicle without a certificate of registration. Mantell v. Jones, 150 Neb. 785,
36 N.W.2d 115 (1949).

8. Tot v. United States, 319 U.S. 463, 467 (1943).
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sonal property of another, other than a motor vehicle: (1)
Fails, refuses or neglects to return such personal property
to its owner within seventy-two hours after the rental or
lease agreement has expired, or (2) presents to the lessor,
renter or owner thereof, for the purpose of obtaining the
use, possession, or custody of such personal property, identi-
fication which is false, fictitious, or misleading with respect
to name, address, driver's license, place of employment, or
other information.
All such written rental agreements shall bear a statement
in bold face type which shall contain the following words:

NOTICE
Failure, refusal, or neglect to return the rental property
within seventy-two hours after the agreement has expired
or the presenting of false, fictitious, or misleading identifi-
cation to the renter shall be prima facie evidence of an
intention to commit larceny.9

The particular problem to be discussed with respect to this act
is whether the presumptions made in the act are in accord with the
Constitutions of the United States and the State of Nebraska. To
determine this issue, the presumptions in this statute must be
divided into two categories: (1) that which raises the presump-
tion by a failure, refusal, or neglect to return certain leased per-
sonal property, and (2) that which raises the presumption by the
presentation of false or fictitious identification to obtain the use of
the leased property. In discussing these presumptions, similar stat-
utes of other states0 will be examined to determine what their
approach has been."

The Utah statute, with reference to the first presumption, pro-
vides:

Every person who has leased or rented a motor vehicle,
trailer, appliance, equipment, tool or other valuable thing,
and who willfully fails to return the same to its owner
within 10 days after the lease or rental agreement has ex-
pired, is guilty of embezzlement.1 2

9. L.B. 205 77th Neb. Leg. Sess. (1967).
10. CAL. PENAL CODE § 484 (West Supp. 1967); MIcH. STAT. ANN. §

28.594(1) (Supp. 1968); UTAH CODE ANN. § 76-17-5 (Supp. 1967); Pa.
Laws Act 295, 151st Leg. Sess. (1967).

11. In addition to taking different approaches to the scienter problem,
the statutes also differ as to the particular crime with which the lessee will
be charged. In Pennsylvania the lessee is charged with no specific com-
mon law crime, whereas in Utah and California, the crime charged is em-
bezzlement. In Nebraska and Michigan the offense is larceny. From a
historical standpoint, embezzlement appears to be the proper offense since
the lessee lawfully comes into possession and then converts. In Nebraska,
however, this distinction is only superficial since L.B. 205 is an amend-
ment to NEB. REV. STAT. § 28-540 (Reissue 1964)-a larceny by bailee statute.

12. UTAH CODE ANN. § 76-17-5 (Supp. 1967) (emphasis added).

19681



CREIGHTON LAW REVIEW

Since there is no explicit scienter requirement, there would
appear to be two ways to interpret this section: either no scienter
is required,' 3 or scienter is required, but the state must prove it
without the aid of a presumption. 14 However, the crime of em-
bezzlement has traditionally been regarded as a malum in se
crime, 5 and, since the broader preceding section of this statute
requires a specific intent,16 it is reasonable to conclude that the
courts of Utah would hold that scienter is a necessary element of
this offense. Although scienter is a necessary requirement, it is
clear that Utah has chosen to keep the burden of producing
evidence of scienter on the state and will not employ the pre-
sumption of scienter against one who fails to return the leased
property within the prescribed time.

In close accord with the Utah statute is the Michigan statute
which provides:

Any person to whom a motor vehicle, trailer or other tangi-
ble property is delivered on a rental or lease basis under
any agreement in writing providing for its return to a par-
ticular place at a particular time who refuses or willfully
neglects to return such vehicle, trailer, or other tangible
property, after the expiration of the time stated in a notice
in writing proved to have been duly mailed by registered
or certified mail addressed to the last known address of the
person who rented or leased the motor vehicle, trailer or
other tangible property and with intent to defraud the
lessor, is guilty of larceny.17

Unlike the Utah statute, the scienter requirement in the
Michigan statute is explicit. The statutes are similar, however, in
that neither utilizes a presumption.

In contrast, the Pennsylvania statute allows a presumption in
the following language:

Whoever, with intent to defraud, sells, secretes, destroys,

13. In State v. Knepper, 18 Utah 2d 215, 418 P.2d 780 (1966), the Utah
Supreme Court held that the word "wilfully" as used in § 76-17-5 did not
connote the idea of an intent to commit an unlawful act. However, this
does not require a finding that scienter is not an essential element of
the crime.

14. Morissette v. United States, 342 U.S. 246 (1952).
15. See, e.g., Hancey v. United States, 108 F.2d 835 (10th Cir. 1940).
16. UTAH CODE ANN. § 76-17-5 (1953): "Every person entrusted with

any property as bailee, tenant or lodger, or with any power of attorney for
the sale or transfer thereof, who fraudulently converts the same, or the
proceeds thereof, to his own use, or secretes it with a fraudulent intent
to convert it to his own use, is guilty of embezzlement." (emphasis
added). This paragraph comprised the entire section prior to 1961, when
three paragraphs were added.

17. MICH. STAT. ANN. § 28-594(1) (Supp. 1968) (emphasis added).
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converts to his own use, or otherwise disposes of leased or
rented personal property, shall be guilty of appropriating
such leased or rented personal property to his own use,
and upon conviction thereof in a summary proceeding,
shall be sentenced to pay a fine not exceeding two hundred
dollars ($200), or to undergo imprisonment for not more
than ninety (90) days, or both.
For the purposes of this section, it shall be prima facie evi-
dence of intent to defraud if the lessee: (1) signs the lease
or rental agreement with name other than his own, or (2)
fails to return the property to its owner ten (10) days after
being personally served with a written demand therefor.18

Again the scienter requirement is explicit. The second section of
this statute appears to indicate that the Pennsylvania Legislature
believes that a "rational connection" exists if one fails to return in
that the presumption of scienter is invoked under this section.
However, while Pennsylvania allows a presumption in this area, it
is not one of broad application encompassing any failure to re-
turn; rather, the presumption arises only when the accused fails to
return after he was "personally served with a written demand."'19

This narrower application should be kept in mind in the later dis-
cussion of the Nebraska statute.

Recently the California Legislature enacted a statute which,
like Pennsylvania's, allows a presumption of scienter for failure to
return. The pertinent provisions of the California statute are:

b) Except as provided in section 10855 of the Vehicle Code,
intent to commit theft by fraud is presumed if one who has
leased or rented the personal property of another pursuant
to a written contract fails to return the personal property
to its owner within twenty days after the owner has made
written demand by certified or registered mail following
the expiration of the lease or rental agreement for return
of the property so leased or rented, or if one presents to the
owner identification which bears a false or fictitious name
or address for the purpose of obtaining the lease or rental
agreement.
c) The presumptions created by subdivision (b) are pre-
sumptions affecting the burden of producing evidence.
d) Within thirty days after the lease or rental agreement
has expired, the owner shall make written demand for re-
turn of the property so leased or rented. Notice addressed
and mailed to the lessee or renter at the address given at
the time of the making of the lease or rental agreement
and to any other known address shall constitute proper de-
mand. Where the owner fails to make such written de-

18. Pa. Laws Act 295, 151st Leg. Sess. (1967) (emphasis added).
19. Id.
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mand the presumption created by subdivision (b) shall not
apply.

20

An examination of this statute reveals that the presumption of sci-
enter arises only when the lessee "fails" to return the personal
property to its owner within twenty days after the owner has made
a written demand. 21 The clear import of the language in the Cal-
ifornia and Pennsylvania statutes is that the legislatures in the two
states believed that the necessary "rational connection" can be
established only in the instance in which the lessor first makes a
written demand for return of the chattel, and the lessee then fails
to return. With this brief analysis of other statutes as a back-
ground, the next consideration will be the Nebraska statute relat-
ing to the presumption employed in failing to return leased prop-
erty.

The Nebraska act raises a presumption of scienter when the
lessee "fails, refuses, or neglects to return such personal property
to its owner .... -22 Hence the following discussion will be divided
into three sections: (1) refusal to return, (2) neglect to return, and
(3) failure to return. In each instance the validity of the pre-
sumption will be tested.

A presumption will arise in the first instance when the lessee
refuses to return the leased chattel. The United States Supreme
Court has stated that there is a refusal when one does not perform
an act where there is a demand, knowledge or notice that he must
do such act.23  Under the Nebraska statute refusal is explicitly
required prior to the imposition of criminal liability, which refusal
falls squarely within the definition set out by the Supreme Court.24

Both the Pennsylvana and California statutes indicate that the
"rational connection" necessary for the presumption exists when
one fails to return after a demand. Such failure would also be
characterized as a refusal under the United States Supreme Court
decision. The remaining question to be determined is whether a
"rational connection" exists between a refusal to return and an in-
tent to commit larceny. It would appear that these circumstances
present the strongest case for inferring the "rational connection. '25

20. CAL. PENAL CODE § 484 (West Supp. 1967).
21. Id.
22. L.B. 205 77th Neb. Leg. Sess. (1967) (emphasis added).
23. Mutual Life Insur. Co. v. Hill, 178 U.S. 347, 350 (1900).
24. It should be noted that before there can be a refusal, there must

be a demand given, knowledge or notice; thus L.B. 205 provides that a
notice be placed on the leasing agreement so that a failure to return con-
stitutes a refusal.

25. Since L.B. 205 also makes a failure to return prima facie evidence
of scienter, query whether the presumption for a refusal is necessary.
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The second act which gives rise to a presumption is a neglect
to return the leased chattel. At present there appears to be no
specific case law on this point. However, a California court has
held that under the California statute "[M]ere proof of negligent
failure to return the vehicle would not raise the presumption. '2

Since the California statute explicitly makes only a failure to re-
turn after a demand prima facie evidence of scienter, this appears
to leave open the question as to whether the requisite "rational
connection" can be found in a statute, such as Nebraska's, which
raises a presumption of scienter for negligent failure to return.
In Nebraska it would seem that the only test available is that enun-
ciated by Justice Yaeger in Mantell v. Jones:27

[A]n act of the Legislature declaring a prima facie case
or a statutory presumption of guilt of a defined criminal of-
fense upon proof of certain facts is valid and not subject to
attack on constitutional grounds if in the light of the com-
mon circumstance and experiences of life there is a rational
connection between the facts thus to be proved and the ulti-
mate fact to be presumed.28

Under this test, it seems highly unlikely that such a "rational
connection" would exist when one negligently fails to return a
leased chattel. Quite often a person will forget to return an item,
and, if reminded that the time has come to return it, he will do so.
But, under the Nebraska statute, such a person could be subjected
to the expense and embarrassment of a criminal proceeding and
could be convicted if the presumption were not adequately re-
butted. Apparently such a conclusion would not be the intent of
the Nebraska Legislature nor would it seem a desirable result. It
would appear, therefore, that the circumstances described above
do not give rise to a "rational connection" and that the better view
would be to eliminate the presumption for a negligent failure to
return.

The last manner in which a presumption arises under the Ne-
braska act is when one "fails" to return the leased property. While
there may be considerable doubt as to whether a negligent failure
to return constitutes a "rational connection," to extend this "rational
connection" to include a failure, for presumably any reason, sub-
stantially erodes this doctrine.29  Can it be said that failure to
return a leased chattel "in the light of common circumstances and

26. People v. Cloward, 196 C.A.2d 729, 16 Cal. Rptr. 772, 774 (1961).
27. 150 Neb. 785, 36 N.W.2d 115 (1949).
28. Id. at 792, 36 N.W.2d at 119.
29. Again note that when one refuses or neglects to return, he also

"fails" to return. One might wonder whether the state will ever rely on a
refusal or neglect to convict under this statute.
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experiences of life," because one is unable30 to return it, consti-
tutes the requisite "rational connection"? 31 The Nebraska statute
purports to give an affirmative answer. However, the effect of
such an interpretation would be to signal the demise of the "ra-
tional connection" concept in this area of the law. A contention,
therefore, may be made that the presumption of scienter from a
failure or neglect3 2 to return are violative of the guidelines set up
by the Supreme Court of both the United States and the State of
Nebraska.

The other category of the Nebraska statute in which a presump-
tion of scienter is employed is when one obtains the use of the
leased property by presenting to the lessor false or fictitious iden-
tification:

It shall be prima facie evidence of an intention to commit
larceny as provided in this section when any person who
has hired, leased, or rented any personal property of an-
other, other than a motor vehicle: . . . (2) presents to the
lessor, renter or owner thereof, for the purpose of obtaining
the use, possession, or custody of such personal property,
identification which is false, fictitious, or misleading with
respect to name, address, driver's license, place of employ-
ment, or other information. 3

As was the case in the other category, the basic problem to be
considered is whether "in the light of common circumstances and
experiences of life there is a rational connection. '34 In contrast to
the category previously discussed, the answer will be in the
affirmative.

While the Michigan statute is silent on this point, the Utah
enactment is quite similar to that of Nebraska's for it states that:

It shall be prima facie evidence of intent to commit embez-
zlement when any person leasing or renting any motor
vehicle, trailer, appliance, equipment, tool or other valuable
thing presents to the lessor or renter thereof a document
of identification which bears a false, fictitious or name [sic]
(false or fictitious name) address, place of employment, or
other item of false or fictitious identification.3"
One is not required to conclude that a presumption of scienter

30. There are numerous legitimate reasons why one would be unable
to return the property, e.g., illness or injury.

31. That is, can it be said that a failure to return because one is
hospitalized for injuries shows that the lessee intended to steal the item?

32. Assuming that a refusal to return does establish the "rational
connection."

33. L.B. 205 77th Neb. Leg. Sess. (1967).
34. Mantell v. Jones, 150 Neb. 785, 792; 36 N.W.2d 115, 119 (1949).
35. UTAH CODE ANN. § 76-17-5 (Supp. 1967).
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arising when one presents false or fictitious identification to ob-
tain the use of the property is valid merely because Utah enacted a
presumption in this area and did not when one fails to return the
leased chattel. There does seem to be an indication, however, that
the Utah Legislature, at the time these sections were enacted, be-
lieved that a rational connection existed in the one category and
not in the other.

Similarly the California statute contains a presumption under
like circumstances:

Except as provided in section 10855 of the Vehicle Code,
intent to commit theft by fraud is presumed if ... one pre-
sents to the owner identification which bears a false or fic-
titious name or address for the purpose of obtaining the
lease or rental agreement.36

The Pennsylvania statute is more of an "alias" type approach:

For the purposes of this section, it shall be prima facie evi-
dence of intent to defraud if the lessee: . . . signs the lease
or rental agreement with a name other than his own.8 7

The clear indication is that the legislatures of the above men-
tioned states uniformly believe that a "rational connection" exists
when the lessee presents false or fictitious identification in obtain-
ing the use of the chattel.

While comparison with similar legislation is an illuminating
guideline, the final determinaton as to the valdity of the Nebraska
statute must be based upon whether the "rational connection" test
of Mantell is met. If one uses false or fictitious identification or
uses another's name, it would seem that "in the light of common
circumstances and experiences of life" such person intends some
unlawful act. This seems to be the only tenable conclusion under
the test provided for in Mantell. This being so, the presumption
relating to the presentation of false or fictitious identification
should be upheld.

The basic question posed at the beginning of this article was
whether the presumptions set out in L.B. 205 are valid. From a
comparison of this bill in relation to similar legislation of other
states, it has been shown that the Nebraska statute is very broad.
Whereas such states as Pennsylvania and California have limited
the area in which presumptions will be employed to those instances
in which the lessee fails to return after a written demand, the Ne-
braska act provides that a failure to return, for any reason, raises
a presumption of scienter. Possibly this broad application of the

36. CAL. PENAL CODE § 484 (West Supp. 1967).
37. Pa. Laws Act 295, 151st Leg. Sess. (1967).
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presumption for failure or neglect to return may cause the courts to
strike down the entire law. Although the presumption arising
for failure or neglect to return is subject to attack, the presump-
tion arising when one presents false or fictitious identification ap-
pears to be in accord with the "rational connection" concept and
should be upheld.

Robert J. Becker '69


