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ADDRESSING THE SEX TRAFFICKING 
CRISIS: HOW PROSTITUTION LAWS 

CAN HELP 
 

KRISTINA DAY 
 
I. INTRODUCTION 
 
 In 2002, the National Security Presidential Directive 22 
(“NSPD-22”) issued the following statement about the United States’ 
stance against sex trafficking and how prostitution contributes to the 
sex trafficking crisis: 

U.S. anti-trafficking policy is based on an abolitionist 
approach to trafficking in persons, and our efforts 
must involve a comprehensive attack on such 
trafficking, which is a modern day form of slavery. In 
this regard, the United States Government opposes 
prostitution and any related activities, including 
pimping, pandering, or maintaining brothels, as 
contributing to the phenomenon of trafficking in 
persons. These activities are inherently harmful and 
dehumanizing.1  

Despite this strong opposition in the United States against 
prostitution as it relates to sex trafficking, a number of states have 
recently passed laws that decriminalize acts of prostitution for 
minors, the population that needs the most protection, without 
providing any long-term solutions.2  Additionally, in November 2010, 
the Texas Supreme Court held that a minor under age fourteen 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1  Janie A. Chuang, Rescuing Trafficking from Ideological Capture: 
Prostitution Reform and Anti-Trafficking Law and Policy, 158 U. PA. L. REV. 
1655, 1680 (2010). 
2  Some of the states that have decriminalized prostitution are Connecticut, 
Illinois, Washington, New York, Tennessee, and Vermont.  Florida is 
considering decriminalizing legislation.  See 2010 CONN. ACTS. NO. 10-115, § 
1, available at http://cga.ct.gov/2010/ACT/PA/2010PA-00115-R00SB-00153-
PA.htm (defining safe harbor provided for exploited children); 2010 Ill. Laws 
HB 6462, § 11-14(d), available at 
http://www.ilga.gov/legislation/publicacts/96/PDF/096-1464.pdf (immunizing 
from prosecution any persons under age 18 suspected or charged with 
prostitution); 2010 WASH. SESS. LAWS SB 6476, § 6, available at 
http://apps.leg.wa.gov/documents/billdocs/2009-
10/Pdf/Bills/Session%20Law%202010/6476-S.SL.pdf (defining minors charged 
with acts related to commercial sex abuse as victims to give them a right to 
benefits); N.Y. SOCIAL SERVICES LAW § 447-a (McKinney 2010) (defining safe 
harbor provided for sexually-exploited children); 2011 TENN. PUB. ACTS NO. 
377, § 1 available at http://state.tn.us/sos/acts/107/pub/pc0377.pdf 
(immunizing persons under the age of eighteen from persecution for 
prostitution and, upon determination that the person is under the age of 
eighteen, law enforcement is only required to provide the minor with 
information on how to contact the National Human Trafficking Resource 
Center prior to release); VT. STAT. ANN. §2652c(1)(A)-(B), available at 
http://www.leg.state.vt.us/docs/2012/Acts/ACT055.pdf (immunizing from 
prosecution any persons under age 18 charged with prostitution).  
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cannot be prosecuted for prostitution because, at that age, a child 
cannot consent to sex as a matter of law.3  Eliminating police 
jurisdiction over potential trafficking victims, especially for those who 
are minors, prevents the victim’s escape; for only when the victims 
are arrested and detained do they ever receive the care and 
rehabilitation they so desperately need.4    

This Article will bring awareness as to how counterproductive 
prostitution laws, specifically those that make prostitution legal, 
thwart the fight against sex trafficking world-wide.5  To develop 
effective laws against trafficking, legislators must recognize the link 
between prostitution and trafficking.6  First, this Article defines 
“prostitution” and “sex trafficking,” and describes how the two 
concepts interconnect.7  Next, the Article will describe how policies on 
prostitution have shifted historically, and, in general, which policies 
are more prevalent today.8  It then explains the three jurisdictional 
classifications of prostitution and provides a brief evaluation of the 
effects of the particular system in each jurisdiction.9 Then the Article 
describes and explains why laws used to combat sex trafficking have 
been largely ineffective.10 Finally, the Article shows how current laws 
on prostitution have a negative impact on the anti-sex trafficking 
movement and concludes with a possible solution to effectively curb 
the sex trafficking crisis.11   
 
II. BACKGROUND 
 
  During 2003, the Trafficking in Persons report showed that 
600,000–800,000 people were trafficked worldwide.12  Eighty percent 
of the victims were female and roughly seventy percent of the females 
were trafficked for sexual exploitation.13  Although the United States 
threatens to impose sanctions on other countries that fail to combat 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3  In the Matter of B.W., No. 08-1044, slip op. at 3 (Tex. 2010), available at 
http://www.supreme.courts.state.tx.us/historical/2010/jun/081044.pdf. 
4  See Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (stating that decriminalizing 
prostitution limits law enforcement’s ability to detain trafficking victims, 
which would separate the victims from their pimps; otherwise the victims 
would remain vulnerable to pimps who benefit from their exploitation). 
5  See Melissa Farley, Prostitution, Trafficking, and Cultural Amnesia: 
What We Must Not Know in Order to Keep the Business of Sexual 
Exploitation Running Smoothly, 18 YALE J.L. & FEMINISM 109, 142 (2006) 
(noting that existing prostitution laws must be integrated into state anti-
trafficking laws to effectively challenge sex trafficking globally). 
6  Id. 
7  See infra notes 12-27 and accompanying text. 
8  See infra notes 28-35 and accompanying text. 
9  See infra notes 36-79 and accompanying text. 
10  See infra notes 80-114 and accompanying text. 
11  See infra notes 115-178 and accompanying text. 
12  DEPT. OF STATE, TRAFFICKING IN PERSONS REPORT 23 (2004), available at 
http://www.state.gov/documents/organization/34158.pdf. 
13  Id.  
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sex trafficking, the majority of trafficking victims are U.S. citizens.14  
In order to make significant progress in reducing sex trafficking in 
the United States and abroad, the United States must recognize that 
prostitution and sex trafficking are inextricably linked.15  As such, 
the domestic laws on prostitution have a significant effect on the 
international sex trafficking crisis, but legislators continue to ignore 
this interconnectedness.16  If the government does not coordinate sex 
trafficking and prostitution laws, then both domestic trafficking 
victims and measures to counter the trafficking movement will be 
harmed.17 

Prostitution is understood as sexual activity for hire.18  What 
constitutes sexual activity and the legal statuses of such acts vary 
depending on the jurisdiction.19  Sex trafficking, on the other hand, is 
when “[a person] is coerced, forced, or deceived into prostitution—or 
maintained in prostitution through coercion—that person is a victim 
of sex-trafficking.”20  Those that engage in transporting, harboring, 
recruiting, receiving, or obtaining the person for a sexual purpose is 
engaged in trafficking.21  This includes victims who are trafficked 
internationally, as well as those who are trafficked domestically.22  
Thus, sex trafficking is intertwined with prostitution, as trafficking is 
the process that delivers victims into prostitution and compels the 
trafficked victims to stay.23   

As mentioned above, the legal status of prostitution remains 
the subject of a heated global debate.24  While most people can agree 
on the harmfulness of sex trafficking, activist groups and 
governments around the world are divided in their views of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14  Moira Heiges, From the Inside Out: Reforming State and Local 
Prostitution Enforcement to Combat Sex Trafficking in the United States and 
Abroad, 94 MINN. L. REV. 428, 429–30 (2009). 
15  Id. at 430.   
16  See Martti Lehti and Kauko Aromaa, Trafficking for Sexual Exploitation, 
34 CRIME & JUST 133, 133 (2006) (commenting that roughly 60-80 percent of 
sex trafficking is domestic and that most sex trafficking cross-border is 
regional). 
17  Heiges, supra note 14, at 429. 
18  Lauren Davis, Criminal Law Chapter: Prostitution, 7 GEO. J. GENDER & 
L. 835, 837 (2006).  
19  Id. at 836. 
20  TRAFFICKING IN PERSONS REPORT, supra note 12, at 7.  
21 Dept. of State, What is Modern Slavery?, 
http://www.state.gov/j/tip/what/index.htm (last visited Feb. 2, 2012). 
22  Brenda Zurita, How You Can Help in the War Against Sex Trafficking, 
Concerned Women for America, 
http://www.cwfa.org/articledisplay.asp?id=11256&department=BLI&category
id=misc (last visited Feb. 2, 2012) (quoting DEPT. OF STATE, TRAFFICKING IN 
PERSONS REPORT (2006)).  
23  Donna M. Hughes, Prostitution: Causes and Solutions, Address at 
Female Prostitution: Proposals and Interventions in Santiago de Compostela, 
Galicia, Spain, July 1-3, 2004, available at 
http://www.uri.edu/artsci/wms/hughes/prostitution_spain_july04.pdf.   
24  Davis, supra note 18, at 837.  



2012 SEX TRAFFICKING CRISIS 152 
!
prostitution and how the law should treat it.25  However, an essential 
component of that debate—one that is consistently overlooked—is 
how prostitution laws subsequently affect law enforcement’s ability to 
identify and prosecute sex traffickers.26 “Without acknowledging the 
ways in which the dominant prostitution enforcement paradigm 
obstructs anti-trafficking policies, it is unlikely the U.S. will achieve 
significant success in reducing sex trafficking either in this country or 
abroad.”27   
 
A. LEGISLATIVE APPROACHES TO PROSTITUTION 
 
 Over the last 150 years, policies on prostitution have shifted, 
from legalization to prohibition.28  Towards the end of the 19th 
century, Europe and North America based their prostitution policies 
on legalization, as a result of the increase in domestic and migratory 
prostitution.29  However, such policies gradually became more 
restrictive, moving from legalization to prohibition.30 This shift 
towards more restrictive prostitution policies came in response to a 
number of concerns, including the ability to control related criminal 
activity, a concern for the public order, the anti-trafficking movement 
in the 1980s, and the spread of HIV/AIDs.31   
 More recently, a number of countries and states in the United 
States are moving away from prohibiting acts of prostitution to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
25  Compare Janice Shaw Crouse, The Dangerous Linkage of Naïveté and 
Good Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (noting that people in support of 
decriminalizing prostitution for minors want to protect children), with Dr. 
Elaine Mossman, INTERNATIONAL APPROACHES TO DECRIMINALISING OR 
LEGALISING PROSTITUTION, 5 (2007), available at 
http://www.justice.govt.nz/policy/commercial-property-and-
regulatory/prostitution/prostitution-law-review-
committee/publications/international-approaches/documents/report.pdf 
(noting the abolitionist approach taken by England and Canada that 
attempts to reduce the negative effects of prostitution; also noting Sweden’s 
approach which concentrates on the demand by making it illegal to buy sex). 
26  See Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (stating that decriminalizing 
prostitution limits law enforcement’s ability to detain trafficking victims, 
which would separate the victims from their pimps; otherwise the victims 
would remain vulnerable to pimps who benefit from their exploitation).  
27  Moira Heiges, From the Inside Out: Reforming State and Local 
Prostitution Enforcement to Combat Sex Trafficking in the United States and 
Abroad, 94 MINN. L. REV. 428, 430 (2009). 
28  Martti Lehti and Kauko Aromaa, Trafficking for Sexual Exploitation, 34 
CRIME & JUSTICE 133, 134 (2006).  
29  Id. 
30  Id.  
31  Dr. Elaine Mossman, INTERNATIONAL APPROACHES TO DECRIMINALISING OR 
LEGALISING PROSTITUTION, 6, 9 (2007), available at 
http://www.justice.govt.nz/policy/commercial-property-and-
regulatory/prostitution/prostitution-law-review-
committee/publications/international-approaches/documents/report.pdf. 
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legalization or decriminalization.32 This shift is a direct result of the 
women’s rights movement and the general change in principles, 
beliefs, and moral attitudes of the people.33  As discussed in more 
detail below, a number of jurisdictions have decriminalized or 
legalized prostitution in an attempt to make life safer for their 
women and children.34  However, unfortunately, the legal approaches 
that propose to make life safer for women and children by 
decriminalizing or legalizing prostitution are wrong, for such laws 
have a dismal effect on law enforcement’s ability to identify 
traffickers and rescue victims.35 
 Because there is often confusion over the legislative 
approaches to prostitution, it is helpful to discuss the terms used to 
describe the legislative approaches to prostitution in varying 
jurisdictions and give an example of each: (1) decriminalization, (2) 
criminalization, and (3) legalization or regulation.36  
 
1. Decriminalization  
 
 Under a system of decriminalization, all laws and provisions 
against acts of prostitution are repealed or removed.37  The difference 
between decriminalization and legalization is that there are no 
special state-imposed restrictions in a decriminalization regime.38  
Some jurisdictions recognize prostitution as a legitimate business, 
which allows the state to subject the business to conventional 
employment and health regulations.39  As a result, prostitutes have 
the same responsibilities and rights as other workers, i.e., paying 
taxes.40   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
32  See Lehti and Aromaa, supra note 28 (stating that prostitution policies 
in Western countries went from a prohibitionist ideology to 
decriminalization). 
33  Lehti and Aromaa, supra note 28, at 134. 
34  Melissa Farley, Prostitution, Trafficking, and Cultural Amnesia: What 
We Must Not Know in Order to Keep the Business of Sexual Exploitation 
Running Smoothly, 18 YALE J.L. & FEMINISM 109, 142 (2006). 
35  See Janice Shaw Course, The Dangerous Linkage of Naivete and Good 
Intentions, Concerned Women for American (2010), 
http://www.cwfa.org/content.asp?id=18444 (stating that decriminalizing 
prostitution limits law enforcement’s ability to detain trafficking victims, 
which would separate the victims from their pimps; otherwise the victims 
would remain vulnerable to pimps who benefit from their exploitation). 
36  See Dr. Elaine Mossman, INTERNATIONAL APPROACHES TO 
DECRIMINALISING OR LEGALISING PROSTITUTION, 11 (2007), available at 
http://www.justice.govt.nz/policy/commercial-property-and-
regulatory/prostitution/prostitution-law-review-
committee/publications/international-approaches/documents/report.pdf 
(commenting that there is confusion over the legislative approaches for acts 
of prostitution); see also Martti Lehti and Kauko Aromaa, supra note 28, at 
134 (discussing the three prevailing legal frameworks used to regulate 
prostitution). 
37  Mossman, supra note 36, at 12.  
38  Id. 
39  Id. 
40  Id.  
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 However, under decriminalization regimes, a jurisdiction 
distinguishes “between (i) voluntary prostitution and (ii) that 
involving force and coercion or child prostitution—the latter 
remaining criminal.”41  Thus, even though adult prostitution is legal, 
it remains a crime to prostitute, traffic, pimp, or buy children.42 
 In 2003, New Zealand decriminalized adult prostitution and 
has since seen an increase in street prostitution and the prostitution 
of children.43  Street prostitution increased 200-400 percent in 
Auckland, New Zealand alone after it decriminalized prostitution.44  
The Prostitution Law Review Committee released a report on the 
effects of the Prostitution Reform Act implemented in New Zealand, 
which stated the following: 

The report released by the Prostitution Law Review 
Committee today clearly shows that the Prostitution 
Reform Act is not making life safer for many of New 
Zealand's most vulnerable men, women and young 
people….Even the Committee's research shows that 
the Act has failed. Most worryingly there are still 
significant numbers working on the streets. It is well 
documented that street workers face even more 
dangers than those operating from brothels, yet these 
numbers have failed to drop….The Act fails to provide 
alternatives for those caught up in prostitution. There 
is no pathway to help sex workers change their lives, 
and no recognition of the abuse that purchasers of sex 
are subjecting prostitutes to.45 

Ultimately, prostitution perpetuates abuse, stigmas, and violence 
that decriminalization cannot stop.46 Since New Zealand 
decriminalized prostitution, the U.S. Department of State reported 
that it observed “internal trafficking of women and children [in New 
Zealand] for commercial sexual exploitation…instances of debt 
bondage and document confiscation, and women from Asia, the Czech 
Republic, and Brazil ‘working illegally’ as prostitutes.”47  Despite that 
the decriminalization of prostitution has not been effective in places 
like New Zealand, a number of countries and states in the United 
States are moving towards legalization or decriminalization of 
prostitution.48  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
41  Id. 
42  Brenda Zurita, Children in Prostitution: What to Do?, Concerned Women 
for America (2010), http://www.cwfa.org/content.asp?id=18744. 
43  Melissa Farley, WHAT REALLY HAPPENED IN NEW ZEALAND AFTER 
PROSTITUTION WAS DECRIMINALIZED IN 2003? (Ph.D. Prostitution Research and 
Education), available at 
http://www.prostitutionresearch.com/Report%20on%20NZ%2010-29-2008.pdf. 
44  Id. 
45  Media Release, Report Shows Prostitution Reform Act is Failing to 
Accomplish its Objectives, (May 28, 2008), available at 
http://www.maxim.org.nz/index.cfm/media/article_print?id=1492. 
46  Farley, supra note 43. 
47  Id. 
48  Compare Farley, supra note 43 (noting that trafficking and prostitution 
continued in New Zealand even after the country decriminalized 
prostitution), with Catharine A. MacKinnon, Trafficking, Prostitution, and 
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2. Criminalization 
 
 Jurisdictions that criminalize acts of prostitution make 
prostitution illegal.49  The offenses are defined in the jurisdiction’s 
criminal code, which aims to reduce or eradicate the sex industry.50  
Those opposed to prostitution on religious, moral, or feminist grounds 
support systems that criminalize acts of prostitution; there are two 
primary support groups: prohibitionists and abolitionists.51 
Prohibitionists believe that all acts of prostitution are unacceptable 
on moral, feminist, or religious grounds and are therefore illegal.52 
Traditionally, countries in the Middle East have followed this 
approach.53 Conversely, abolitionists believe in a modified version of 
prohibition that permits the buying and selling of sex, while banning 
all other related activities.54  Because it is nearly impossible to 
perform an act of prostitution without breaking one of the prohibited 
related activities, prostitution is effectively illegal under an 
abolitionist’s approach.55  Great Britain and Canada currently follow 
this approach.56 Great Britain has never criminalized the sale of sex, 
but the “public nuisance” aspect of prostitution is illegal.57 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Inequality, 46 HARV. C.R.-C.L.L. REV. 271, 304 (2011) (explaining that 
prostitution is legalized in Germany, Victoria in Australia, and the 
Netherlands; see also 2010 CONN. ACTS. NO. 10-115, § 1, available at 
http://cga.ct.gov/2010/ACT/PA/2010PA-00115-R00SB-00153-PA.htm (defining 
safe harbor provided for exploited children); 2010 Ill. Laws HB 6462, § 11-
14(d), available at http://www.ilga.gov/legislation/publicacts/96/PDF/096-
1464.pdf (immunizing from prosecution any persons under age 18 suspected 
or charged with prostitution); 2010 WASH. SESS. LAWS SB 6476, § 6, available 
at http://apps.leg.wa.gov/documents/billdocs/2009-
10/Pdf/Bills/Session%20Law%202010/6476-S.SL.pdf (defining minors charged 
with acts related to commercial sex abuse as victims to give them a right to 
benefits); N.Y. SOCIAL SERVICES LAW § 447-a (McKinney 2010) (defining safe 
harbor provided for sexually-exploited children); 2011 TENN. PUB. ACTS NO. 
377, § 1 available at http://state.tn.us/sos/acts/107/pub/pc0377.pdf 
(immunizing persons under the age of eighteen from persecution for 
prostitution and, upon determination that the person is under the age of 
eighteen, law enforcement is only required to provide the minor with 
information on how to contact the National Human Trafficking Resource 
Center prior to release); VT. STAT. ANN. §2652c(1)(A)-(B), available at 
http://www.leg.state.vt.us/docs/2012/Acts/ACT055.pdf (immunizing from 
prosecution any persons under age 18 charged with prostitution).  
49  Mossman, supra note 36, at 5. 
50  Id.  
51  Id. at 11. 
52  Id. at 5. 
53  Id. 
54  Lehti and Aromaa, supra note 28, at 134 (noting, for example, the law 
may permit sale of sex but ban soliciting, brothel keeping, and procurement). 
55  Mossman, supra note 36, at 5. 
56  Sylvia A. Law, Commercial Sex: Beyond Decriminalization, 73 S. CAL. L. 
REV. 523, 554–55 (2000). 
57  Id. at 554. 
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Additionally, the laws in Canada ban solicitation for the purposes of 
prostitution, but do not prohibit commercial sex.58  
 
 Sweden has taken a unique approach to criminalizing acts of 
prostitution.59  Sweden’s prostitution law confronts the demand for 
prostitution by criminalizing the buyers when they purchase a 
woman for sex.60  The law includes special police training to help law 
enforcement recognize that purchasers of sex are exploiters and 
extends help to those prostitutes who want to leave the sex 
industry.61  The country regards prostitution as a form of violence 
against children and women.62  Prostitution is officially recognized as 
exploitation and constitutes a grave social problem.63  Thus, while 
selling sex remains legal, all purchases of sexual services is 
criminalized and treated as sexual abuse and violence against 
women.64   
 
3. Legalization/Regulation  
 
 In a system based on legalization (or “regulation”), 
prostitution is legal, but the government subjects it to special 
conditions.65  For example, the government may require special 
registration, licensing, and mandatory health checks that businesses 
and workers have to follow to avoid criminal penalties.66 Ultimately, 
legalized regimes recognize the demand for prostitution but subject 
prostitution to laws in order to protect the health and public order.67   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
58  Id. at 555. 
59  See Lehti and Aromaa, supra note 28, at 141 (commenting that Sweden’s 
law on prostitution reflects the new trend of criminalizing the purchase of 
sex, while selling sex remains legal). 
60 Janice G. Raymond, TEN REASONS FOR NOT LEGALIZING PROSTITUTION AND A 
LEGAL RESPONSE TO THE DEMAND FOR PROSTITUTION 12 (2003), available at 
http://www.honourconsulting.com/pdf/raymond.pdf; Catharine A. MacKinnon, 
Trafficking, Prostitution, and Inequality, 46 HARV. C.R.-C.L.L. REV. 271, 301 
(2011). 
61  See MacKinnon, supra note 60, at 301, 302. 
62  Marie De Santis, Sweden's Prostitution Solution: Why Hasn't Anyone 
Tried This Before?,Women's Justice Center (2007), available at 
http://www.justicewomen.com/cj_sweden.html. 
63  Id. 
64  Compare Lehti and Aromaa, supra note 28, at 141 (noting that buying 
sex is a crime but selling sex is legal), with MacKinnon, supra note 60, at 
301(stating that Sweden treats prostitution as violence against women). 
65  See Dr. Elaine Mossman, INTERNATIONAL APPROACHES TO 
DECRIMINALISING OR LEGALISING PROSTITUTION, 6 (2007), available at 
http://www.justice.govt.nz/policy/commercial-property-and-
regulatory/prostitution/prostitution-law-review-
committee/publications/international-approaches/documents/report.pdf. 
66  Martti Lehti and Kauko Aromaa, Trafficking for Sexual Exploitation, 34 
CRIME & JUSTICE 133, 134 (2006). 
67  Mossman, supra note 65, at 12. 
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Many critique this characterization of prostitution as a 
reasonable career alternative.68 For example, one scholar critiqued 
the “sex work” categorization as follows: 
 

There has been a deliberate attempt to validate men’s 
perceived need, and self-proclaimed right, to buy and 
sell women’s bodies for sexual use. This has been 
accomplished, in part, by euphemizing prostitution as 
an occupation. Men have promoted the cultural myth 
that women actively seek out prostitution as a 
pleasurable economic alternative to low-paying, low-
skilled monotonous labor, conveniently ignoring the 
conditions which make women vulnerable to 
prostitution.69 

Despite such criticisms, a number of jurisdictions have legalized acts 
of prostitution, including the Netherlands, Victoria (in Australia), 
Nevada (in the United States), and Germany.70  Most Australian 
states repealed the law that made commercial sex illegal and have 
since adopted a number of measures to try to control the sex 
industry.71  For example, the prostitution law in Queensland, 
Australia has two legal forms of sex work: (1) a sole operator, where 
the sex worker works alone but is prohibited from making public 
solicitations for prostitution, and (2) sex work performed in a licensed 
brothel.72  All other forms of sex work remain illegal in Queensland, 
which include “unlicensed brothels or parlours, street workers, two 
sex workers sharing one premises (even if the workers both work 
alone in split shifts), and out-calls provided by a licensed brothel.”73 
 While prostitution is typically legalized with the assumption 
that it will bring positive outcomes, this result has continually failed 
to materialize.74  Legalization has been proven to be ineffective in 
removing the stigma of prostitution; it has also failed to protect 
women from violence.75 The German government, which legalized 
prostitution, concluded that legalizing the sex industry failed to make 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
68  Sarah Wynter, WHISPER: Women Hurt in Systems of Prostitution 
Engaged in Revolt, in SEX WORK: WRITINGS BY WOMEN IN THE SEX INDUSTRY 
266, 267 (Frederique Delacoste & Priscilla Alexander eds., 1987), available at 
http://biblioteca-alternativa.noblogs.org/files/2010/10/whisper.pdf.  
69  Id. at 266. 
70  Catharine A. MacKinnon, Trafficking, Prostitution, and Inequality, 46 
HARV. C.R.-C.L.L. REV. 271, 274, 304 (2011). 
71  Sylvia A. Law, Commercial Sex: Beyond Decriminalization, 73 S. CAL. L. 
REV. 523, 557 (2000). 
72 The Prostitution Act 1999 (2000) (Queensl.), available at 
http://www.pla.qld.gov.au/theLaw/default.htm.  
73  Id. 
74  Donna M. Hughes, Prostitution: Causes and Solutions, Address at 
Female Prostitution: Proposals and Interventions in Santiago de Compostela, 
Galicia, Spain, July 1-3, 2004, available at 
http://www.uri.edu/artsci/wms/hughes/prostitution_spain_july04.pdf.   
75  Melissa Farley, Prostitution, Trafficking, and Cultural Amnesia: What 
We Must Not Know in Order to Keep the Business of Sexual Exploitation 
Running Smoothly, 18 YALE J.L. & FEMINISM 109, 137 (2006). 
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it safer for prostitutes, improve their working conditions, or create a 
means for prostitutes to leave the sex industry.76 Additionally, illegal 
forms of prostitution and trafficking explode under a system of 
legalization.77 This should come as no surprise because, from a 
business perspective, it makes sense for pimps to traffic the victims 
where prostitution is legal.78  When prostitution is legal, there is 
little-to-no risk for pimps, even if trafficking is illegal.79   
 
B. LAWS TO ADDRESS SEX TRAFFICKING  
 

In addition to laws addressing prostitution, there are a 
number of state, federal, and international laws against sex 
trafficking.80  By 2003, thirty-nine states in the United States 
adopted anti-trafficking criminal laws.81  However, it is important to 
note that prosecutors rarely use these statutes to charge defendants 
because of the time and resources needed to prove force, fraud, or 
coercion, which is the required showing under the statutes.82  
Conversely, states readily enforce prostitution crimes in 
jurisdictions—if they prohibit such acts—because prostitution crimes 
do not require evidence of force, fraud, or coercion.83  
  
1. United States’ Laws to Combat Sex Trafficking 
 
 The Trafficking Victims Protection Act (“TVPA”) is the 
preeminent law in the United States used to combat human 
trafficking.84  However, prosecutors may also utilize the Mann Act 
and the Racketeer Influenced and Corrupt Organizations Act 
(“RICO”) when pursuing charges.85  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
76  MacKinnon, supra note 70, at 305. 
77  Id. at 304. 
78  See id. (explaining that trafficking increases when prostitution is legal 
because the risk to pimps is diminished and the profits can be astronomical). 
79  Id. 
80  Compare State and Federal Laws, NATIONAL HUMAN TRAFFICKING 
RESOURCE CENTER,  http://www.polarisproject.org/resources/state-and-federal-
laws (last visited Feb. 9, 2012) (noting that almost every state in the United 
States has a law against human trafficking and defining the Trafficking 
Victims Protection Act (TVPA) as an example of a federal United States law 
against trafficking), with International Policy, NATIONAL HUMAN TRAFFICKING 
RESOURCE CENTER, http://www.polarisproject.org/what-we-do/policy-
advocacy/international-policy (last visited Feb. 9, 2012) (listing U.N. report, 
treaties, protocols on fighting the trafficking crisis; and explaining the State 
Departments annual TIP report that  monitors the progress of countries in 
their fight against trafficking). 
81  Moira Heiges, From the Inside Out: Reforming State and Local 
Prostitution Enforcement to Combat Sex Trafficking in the United States and 
Abroad, 94 MINN. L. REV. 428, 437 (2009). 
82  Id. 
83  Id. 
84  POLARIS PROJECT, HUMAN TRAFFICKING CHEAT SHEET (2010), available at 
http://www.polarisproject.org/resources/resources-by-topic/human-trafficking. 
85  See 18 U.S.C. §§ 2421-2424 (2006) (defining coercion and enticement and 
transportation of minors for sexual activity); 18 U.S.C. §§ 1961-68 (2006) 
(describing the prohibited activities and criminal penalties under RICO). 
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a. Trafficking Victims Protection Act 
 
 The TVPA defines severe forms of trafficking in persons as 
follows: “(a) sex trafficking in which a commercial sex act is induced 
by force, fraud, or coercion, or in which the person induced to perform 
such an act has not attained 18 years of age; or (b) the recruitment, 
harboring, transportation, provision, or obtaining of a person for labor 
or services, through the use of force, fraud or coercion for the purpose 
of subjection to involuntary servitude, peonage, debt bondage, or 
slavery.”86  The TVPA defines “sex trafficking” separately as “the 
recruitment, harboring, transportation, provision, or obtaining of a 
person for the purpose of a commercial sex act.”87  “Without the 
force/fraud/coercion element required for severe forms of trafficking, 
this definition encompasses noncoerced [sic] migrant prostitution.”88  
Under this definition, trafficking victims can be split into three 
groups: (1) minors less than eighteen years old involved in 
commercial sexual activity; (2) adults over age eighteen who are 
involved in commercial sexual activity by force, fraud, or coercion; 
and (3) children and adults forced into involuntary servitude, slavery, 
debt bondage, or peonage by force, fraud, or coercion.89  Thus, the 
TVPA does not criminalize sex trafficking unless it is done by force, 
fraud, or coercion or if it involves trafficking of children.90   
 
b. Mann Act 
 
 Congress originally passed the Mann Act to prevent the 
transport of women across state lines.91  It has since been amended to 
criminalize the transport of any person under eighteen years old, 
either between states or abroad, with the intent that the minor 
engage in sexual activity.92  The current 1994 amendment also made 
it illegal to travel to foreign countries for the purpose of engaging in 
sexual activity with a minor, if that act would violate federal law in 
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86  22 U.S.C. § 7102(8) (2006). 
87  Id. at § 7102(9). 
88  Janie A. Chuang, Rescuing Trafficking from Ideological Capture: 
Prostitution Reform and Anti-Trafficking Law and Policy, 158 U. PA. L. REV. 
1655, 1679 (2010). 
89  POLARIS PROJECT, HUMAN TRAFFICKING CHEAT SHEET (2010), available at 
http://www.polarisproject.org/resources/resources-by-topic/human-trafficking. 
90  TVPA § 112 (codified at 22 U.S.C. § 7109). The TVPA also criminalizes 
“[t]rafficking with respect to peonage, slavery, involuntary servitude, or 
forced labor.” Id. (codified at 22 U.S.C. § 7109). By contrast, “sex trafficking” 
of adults when force, fraud, and coercion are absent is not criminalized. See 
id. (codified at 22 U.S.C. § 7109). See also 18 U.S.C. §§ 1593(a), 1589(b) 
(making it illegal to obstruct trafficking investigations, to knowingly benefit 
financially from criminal trafficking activity and also introduced a conspiracy 
provision and defined a reckless disregard alternative to the culpability 
standard of the sex trafficking statute, which only applied to those who 
knowingly used force or coercion). 
91  18 U.S.C. §§ 2421–2424 (2006).   
92  18 U.S.C. § 2423(a)–(b) (2006). 
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the United States.93  Further, U.S. citizens who commit sex offenses 
with minors abroad may be prosecuted under federal law, regardless 
of whether the act was considered a crime abroad.94 
 
 While the Mann Act, as amended, seems progressive in its 
approach to combat sex trafficking, the legal effect has been 
minimal.95  Not only do countries abroad face problems enforcing 
child exploitation laws within their own country, but outside 
countries, like the United States, run into problems trying to meet 
federal evidentiary standards to prosecute sex offenders in the United 
States.96  While the current version of the Mann Act allows for 
prosecution of U.S. citizens who merely conspire to travel abroad with 
the intent of engaging minors in sexual activity, offenders are still 
more likely to be apprehended abroad while engaging in the criminal 
act.97  Furthermore, the prohibition only applies to sexual acts 
perpetrated upon minors less than eighteen years of age.98  
 
c. RICO 
  
 RICO is designed to eliminate organized crime.99  Even 
though RICO has effectively punished a number of criminals for 
various types of organized crime, it is rarely utilized in trafficking 
cases.100 There are a number of options that make RICO a highly 
effective instrument to dismantle complex criminal organizations 
and, when paired with the strength of the TVPA, it could be a very 
successful mechanism to eliminate sex trafficking enterprises.101 
 
2. INTERNATIONAL LAWS TO ADDRESS SEX TRAFFICKING 
 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
93  18 U.S.C. § 2423(b).  
94  See Elizabeth Bevilacqua, Child Sex Tourism and Child Prostitution in 
Asia: What Can Be Done to Protect the Rights of Children Abroad under 
International Law, 5 ILSA J. INT’L & COMP. L. 171, 175 (1998) (explaining the 
legal effect of the 1994 amendments to the Mann Act which does not include 
a double criminality requirement, leaving those who commit sex offenses 
outside U.S. borders subject to federal law, despite whether the crime was 
illegal abroad). 
95  See id. at 176 (discussing the legal effect of laws in different nations). 
96  Id. at 177. 
97  Id. 
98  18 U.S.C. § 2423(a)–(b). 
99  Kendall Nicole Smith, Human Trafficking and RICO: A New 
Prosecutorial Hammer in the War on Modern Day Slavery, 18 GEO. MASON L. 
REV. 759, 761 (2011). 
100  Id. at 762. 
101  Id. at 761 (quoting text of the lucrative options that make RICO highly 
effective). RICO allows prosecutors to charge a perpetrator with a separate 
offense if he engages in a pattern of racketeering activity consisting of at 
least two specified illegal acts within a particular time period. RICO violators 
may receive prison sentences that exceed those allowed for the underlying 
offenses and may also be forced to forfeit any assets gained through the 
racketeering activity. Victims of RICO crimes may also bring civil suits 
against the perpetrators to receive financial restitution. Id. 
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 The main international law used to combat sex trafficking is 
the Protocol to Prevent, Suppress, and Punish Trafficking in Persons, 
Especially Women and Children.102  In addition, there are a number 
of UN-supported anti-trafficking programs, including the UN 1949 
Convention for the Suppression of the Traffic in Persons and 
Exploitation of Prostitution of Others (“UN 1949 Convention”), which 
also address trafficking issues.103 
 
a. Protocol to Prevent, Suppress, and Punish Trafficking in 
Persons, Especially Women and Children 
 
 The Protocol to Prevent, Suppress, and Punish Trafficking in 
Persons, Especially Women and Children (“Protocol”) was written in 
conjunction with the UN Convention Against Transnational 
Organized Crime, both of which were designed to enable countries to 
work together to stop criminals from committing cross-border 
crimes.104  The Protocol uses the following “three P approach” to 
address the trafficking issue: prevention of trafficking, prosecution of 
traffickers, and protection for trafficking victims.105  Specifically, 
“[t]he Protocol on Trafficking commits countries to take law 
enforcement actions against traffickers, to provide some assistance 
and protection for TIP [“Trafficking in Persons”] victims, and to share 
intelligence and increase border security cooperation with other 
countries.”106  The Protocol treats consent as irrelevant as to whether 
trafficking has occurred and urges states to pass legislation that 
focuses on the demand for prostitution.107  
 
b. The UN Convention and Anti-Trafficking Programs  
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102  POLARIS PROJECT, HUMAN TRAFFICKING CHEAT SHEET (2010), available at 
http://www.polarisproject.org/resources/resources-by-topic/human-trafficking. 
103  See Clare M. Ribando, TRAFFICKING IN PERSONS: U.S. POLICY AND ISSUES 
FOR CONGRESS 24–25 (Congressional Research Service [hereinafter “CRS”] 
Report for Congress) (2007), available at 
http://www.humantrafficking.org/uploads/publications/20070806_120229_RL
30545.pdf (describing a number of U.N. resolutions that support victims of 
sex trafficking).  
104  Francis T. Miko, TRAFFICKING IN WOMEN AND CHILDREN: THE U.S. AND 
INTERNATIONAL RESPONSE 15 (CRS Report for Congress) (2003), available at 
http://www.gayasylum.info/crs_country/CRSReportTraffickingInWomenAndC
hildrenTheU.S.AndInternationalResponse(July10,2003)Updated.pdf.  
105  LeRoy G. Potts, Jr., Global Trafficking in Human Beings: Assessing the 
Success of the United Nations Protocol to Prevent Trafficking in Persons, 35 
GEO. WASH. INT'L L. REV. 227, 239 (2003). The purposes of the Protocol are as 
follows: “(a) To prevent and combat trafficking in persons, paying particular 
attention to the protection of women and children; (b) To protect and assist 
the victims of such trafficking, with full respect for their human rights; and 
(c) To promote cooperation among States Parties in order to meet those 
objectives.” Id. at 236 (citing The Protocol to Prevent, Suppress, and Punish 
Trafficking in Persons, Especially Women and Children, G.A. Res. 55/25, 
U.N. Doc A/55/383 (Dec. 25, 2003)).   
106  Ribando, supra note 103, at 24.  
107  See Janice G. Raymond, The New U.N. Trafficking Protocol, 25 WOMEN’S 
STUDIES INT’L FORUM, 491, 495 (2002) (summarizing the Protocol). 
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 The UN 1949 Convention strongly opposes prostitution and 
trafficking, declaring such acts as “incompatible with individual 
dignity and worth of the human person and endanger the welfare of 
the individual, the family and the community.”108 Thus, the UN 1949 
Convention takes the position that prostitution is inherently harmful, 
even for consenting adult females, whether transported 
internationally or not.109 
 Many UN agencies also have anti-trafficking programs.110  
The UN Interagency Project on Human Trafficking in the Greater 
Mekong Sub-Region (“UNIAP”) is one of the leading anti-trafficking 
programs and was created to “facilitate a stronger and more 
coordinated response to trafficking in the Greater Mekong Sub-region 
(Cambodia, China, Laos, Burma, Thailand, and Vietnam).”111  The 
UN Children’s Fund (“UNICEF”) supports child victims of trafficking, 
including assistance with rehabilitation and reintegration into 
society.112 The United Nations Development Fund for Women 
(“UNIFEM”) has anti-Trafficking in Persons (TIP) programs to 
support women’s empowerment.113 In 2002, UNIFEM created a kit to 
help practitioners combat trafficking from a new perspective based on 
gender and rights.114 
 
III. ARGUMENT 
 
A. CURRENT PROSTITUTION LAWS FAIL TO ADDRESS THE 
CONCERNS IN THE ANTI-TRAFFICKING MOVEMENT  
 
1. Decriminalizing Acts of Prostitution Increases the Demand 
for Sex and Impedes on Law Enforcement’s Ability to Identify 
Trafficking Victims and The Traffickers 

  
Policies on prostitution in Western countries are changing 

rapidly.115  Over the past ten years, decriminalizing and legalizing 
prostitution have been the most popular solutions to combat sex 
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108 Convention for the Suppression of the Traffic in Persons and the 
Exploitation of the Prostitution of Others, Jul. 25, 1951, 96 U.N.T.S. 271. 
109  Melissa Farley, Prostitution, Trafficking, and Cultural Amnesia: What 
We Must Not Know in Order to Keep the Business of Sexual Exploitation 
Running Smoothly, 18 YALE J.L. & FEMINISM 109, 140 (2006). 
110  See Ribando, supra note 103, at 24 (describing the U.N. Interagency 
Project on Human Trafficking in the Greater Mekong Sub-Region (UNIAP), 
the U.N. Office on Drugs and Crime (UNODC), and a number of other U.N. 
anti-Trafficking in Persons programs). The United States works with and 
supports these U.N. measures and organizations; in addition, the United 
States supports the European Union (“EU”), the Group of Eight, and the 
Organization for Security to eliminate trafficking. Id at 26. 
111  Id. at 25.  
112  Id.  
113  Id. 
114  Id. 
115  Martti Lehti and Kauko Aromaa, Trafficking for Sexual Exploitation, 34 
CRIME & JUSTICE 133, 135 (2006). 
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trafficking.116 Many people concerned about sex trafficking victims 
and their need for protection understandably question whether 
criminalizing such victims under prostitution laws is appropriate or 
necessary.117 This comes out of concern for sex trafficking victims and 
their need for protection, not criminalization.118  However, a 
jurisdiction that decriminalizes prostitution exacerbates the sex 
trafficking crisis by obstructing law enforcement’s ability to identify 
pimps and trafficking victims, effectively remove the trafficking 
victim from the situation, and to successfully prosecute the pimps.119 
 Those in support of decriminalizing prostitution tend to 
believe that prosecuting trafficked girls is unnecessary if shelters and 
rehabilitation facilities are made available to them.120 However, the 
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116  Donna M. Hughes, Prostitution: Causes and Solutions, Address at 
Female Prostitution: Proposals and Interventions in Santiago de Compostela, 
Galicia, Spain, July 1-3, 2004, available at 
http://www.uri.edu/artsci/wms/hughes/prostitution_spain_july04.pdf.  A 
number of states in the United States recently passed laws to decriminalize 
acts of prostitution for minors. See 2010 CONN. ACTS. NO. 10-115, § 1, 
available at http://cga.ct.gov/2010/ACT/PA/2010PA-00115-R00SB-00153-
PA.htm (defining safe harbor provided for exploited children); 2010 Ill. Laws 
HB 6462, § 11-14(d), available at 
http://www.ilga.gov/legislation/publicacts/96/PDF/096-1464.pdf (immunizing 
from prosecution any persons under age 18 suspected or charged with 
prostitution); 2010 WASH. SESS. LAWS SB 6476, § 6, available at 
http://apps.leg.wa.gov/documents/billdocs/2009-
10/Pdf/Bills/Session%20Law%202010/6476-S.SL.pdf (defining minors charged 
with acts related to commercial sex abuse as victims to give them a right to 
benefits); N.Y. SOCIAL SERVICES LAW § 447-a (McKinney 2010) (defining safe 
harbor provided for sexually-exploited children); 2011 TENN. PUB. ACTS NO. 
377, § 1 available at http://state.tn.us/sos/acts/107/pub/pc0377.pdf 
(immunizing persons under the age of eighteen from persecution for 
prostitution and, upon determination that the person is under the age of 
eighteen, law enforcement is only required to provide the minor with 
information on how to contact the National Human Trafficking Resource 
Center prior to release); VT. STAT. ANN. §2652c(1)(A)-(B), available at 
http://www.leg.state.vt.us/docs/2012/Acts/ACT055.pdf (immunizing from 
prosecution any persons under age 18 charged with prostitution). 
117  See Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), available at 
http://www.cwfa.org/content.asp?id=18444 (acknowledging T. Ditty, State 
Director for Concerned Women for America (CWA) in Georgia, who stated 
that decriminalizing prostitution would exploit trafficking victims, creating a 
wonderland for traffickers and pimps)). 
118  See Farley, supra note 109, at 136 (discussing how legislation may 
traumatize the victims of sex trafficking). 
119  See Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (stating that decriminalizing 
prostitution limits law enforcement’s ability to detain trafficking victims, 
which would separate the victims from their pimps; otherwise the victims 
would remain vulnerable to pimps who benefit from their exploitation). 
120  Mary K. Flynn, As More Oakland Youth Join The Sex Trade, Law 
Enforcement Explores Alternatives To Incarceration, OAKLAND NORTH, Mar. 
14, 2010, http://oaklandnorth.net/2010/03/13/as-more-oakland-youth-join-the-
sex-trade-law-enforcement-explores-alternatives-to-incarceration/. 
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availability of such shelters and support services will not motivate 
trafficking victims, especially those who are minors, to get help for 
three reasons.121 First, many trafficking victims do not consider 
themselves a victim of human trafficking.122  Second, pimps 
manipulate their victims to keep them from seeking help and beat the 
victims into submission if they otherwise fail to obey.123  Third, police, 
not shelter operators, are the only agents able to identify trafficking 
victims and to effectively separate the victims from the enslaving 
control of their traffickers.124   

Even if upon arrest, law enforcement diverted trafficking 
victims directly into a rehabilitation center, there is nothing to 
encourage the trafficking victim to stay unless criminal charges are 
pending.125  Simply making shelters and rehabilitation facilities 
available will not effectively keep trafficking victims from the 
psychological and physical clutches of their pimps.126  Thus, police 
jurisdiction over victims through criminal prostitution laws is the 
only effective, recognized means to rescue trafficking victims.127 
Decriminalization does not help these victims because it creates ideal 
conditions for pimps and traffickers, as it prevents the police from 
arresting them and keeps women and children enslaved.128 
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121  See Brenda Zurita, Children in Prostitution: What to Do?, Concerned 
Women for America (2010), http://www.cwfa.org/content.asp?id=18744 
(explaining that shelters are not appropriate for every trafficking victim, for 
some victims fail to self-identify as such and will return to their pimp once 
released); see Janice Shaw Crouse, The Dangerous Linkage of Naïveté and 
Good Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (emphasizing that legal means are 
essential to prevent child victims from returning to the “safety” of her pimp, 
to get the victims the rehab and services they need). 
122  Brenda Zurita, Children in Prostitution: What to Do?, Concerned Women 
for America (2010), http://www.cwfa.org/content.asp?id=18744. 
123  See Catharine A. MacKinnon, Trafficking, Prostitution, and Inequality, 
46 HARV. C.R.-C.L.L. REV. 271, 288 (2011) (describing the dismal life of a 
prostitute being constantly raped, beaten, trapped, subject to trauma and 
torture, and relying on drugs to get you through). 
124  Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444. 
125  See Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (stating that decriminalizing 
prostitution limits law enforcement’s ability to detain trafficking victims, 
which would separate the victims from their pimps; otherwise the victims 
would remain vulnerable to pimps who benefit from their exploitation). 
126  See Brenda Zurita, Children in Prostitution: What to Do?, Concerned 
Women for America (2010), http://www.cwfa.org/content.asp?id=18744 
(explaining that shelters are not appropriate for every trafficking victim, for 
some victims fail to self-identify as such and will return to their pimp once 
released). 
127  See Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (emphasizing that legal means are 
essential to give trafficking victims the assistance they need). 
128  See id. (quoting Tanya Ditty, State Director for the Concerned Women of 
America in Georgia). 
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2. Laws that Criminalize Acts of Prostitution Fail to Recognize 
Buyers and Pimps as Primary Offenders 
 
 By 2003, thirty-nine states in the United States adopted anti-
trafficking criminal laws.129  As mentioned, these statutes are rarely 
used to charge defendants because of the time and resources needed 
for a successful prosecution.130  However, unlike anti-trafficking laws, 
state laws against prostitution are regularly utilized (if prostitution is 
a crime in that jurisdiction).131   

Unfortunately, state law enforcement officers tend to view 
pimps and buyers of sex as trivial, secondary offenders, and instead  
focuses on prosecuting the prostitutes.132  Despite lingering doubts, 
means do exist to motivate law enforcement to protect the wellbeing 
of prostitution victims and to seek their rescue and rehabilitation.133  
Maintaining police jurisdiction over prostitutes enables law 
enforcement to identify sex trafficking victims, which not only allows 
officers the opportunity to provide protection and support services, 
but it also allows officers to glean information about the traffickers 
for future prosecution.134  Without this information, it is unlikely 
traffickers would ever be successfully identified and prosecuted.135  
That fact, properly developed and understood, creates a powerful 
incentive to ensure sympathetic police treatment of victims.136   
 
3. Laws that Legalize or Regulate Prostitution Do Not Decrease 
Violence Against Women 
 

Prostitution is not a crime under a system of legalization, but 
it is subject to close government regulation through health checks, 
licensing, and registration.137  Still, legalization is one of the primary 
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129 Moira Heiges, From the Inside Out: Reforming State and Local 
Prostitution Enforcement to Combat Sex Trafficking in the United States and 
Abroad, 94 MINN. L. REV. 428, 437 (2009). 
130  Id. 
131  Id. 
132  See id. at 438 (commenting that the courts and law enforcement have 
traditionally viewed pimps and buyers of sex as trivial offenders, while 
focusing on arresting and prosecuting the prostitutes). 
133  See Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (noting that educating law 
enforcement to recognize the crime is key to providing victims with the care 
they need). 
134  See LeRoy G. Potts, Jr., Global Trafficking in Human Beings: Assessing 
the Success of the United Nations Protocol to Prevent Trafficking in Persons, 
35 GEO. WASH. INT'L L. REV. 227, 239-40 (2003) (noting that victims must 
cooperate to effectively prosecute offenders). 
135  See id. (stating that the victim’s cooperation is important to prosecution). 
136  Id.  
137  Martti Lehti and Kauko Aromaa, Trafficking for Sexual Exploitation, 34 
CRIME & JUSTICE 133, 134 (2006). 
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causes of sex trafficking.138  “The popular fiction that all will be well 
in the world of prostitution once the sex industry is legalized or 
decriminalized, is repudiated by evidence that the degradation and 
exploitation of women, as well as the harm, abuse, and violence to 
women still remain in state-sponsored prostitution.”139   
 
 
 
a. Sweden’s Prostitution Model 
 

Sweden took a different approach to restricting acts of 
prostitution; while the selling of sex is legal, the purchase of sex is 
illegal.140  Under Chapter 6, Section 11 of the Swedish Penal Code:  

A person who…obtains a casual sexual relation in 
return for payment, shall be sentenced for purchase 
of sexual service to a fine or imprisonment for at 
most six months. The provision of the first paragraph 
also apply if the payment was promised or given by 
another person.141 
Prostitution and sex trafficking begin with the demand for 

victims to be used in prostitution and, as such, are inextricably 
linked.142  One scholar noted that the Swedish law recognizes this 
inseparability between the two: “Prostitution and trafficking in 
women are seen as harmful practices that cannot, and should not be 
separated; in order to effectively eliminate trafficking in women, 
concrete measures against prostitution must be put in place.”143   

The concrete measures Sweden put in place have seemingly 
been effective in reducing the number of street prostitutes and the 
rate of trafficking.144  Sweden’s law recognizes prostitution as a form 
of violence against women.145  It strongly prosecutes the buyers, 
extends help to prostitutes who want to get out of the sex industry, 
runs awareness campaigns to educate society on the harms of 
prostitution, and specially trains its law enforcement to understand 
the dynamics and psychological components behind the sex trade.146   
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138  Janice G. Raymond, TEN REASONS FOR NOT LEGALIZING PROSTITUTION AND 
A LEGAL RESPONSE TO THE DEMAND FOR PROSTITUTION 3 (2003), available at 
http://www.honourconsulting.com/pdf/raymond.pdf. 
139  Id. at 11. 
140  Lehti and Aromaa, supra note 137, at 141. 
141 6 ch. 11 § BROTTSBALKEN [BrB] (Swed.), available at 
http://webapps01.un.org/vawdatabase/uploads/Sweden%20-
%20Unofficial%20translation%20of%20the%20Swedish%20Penal%20Code.pd
f.  
142  Donna M. Hughes, Prostitution: Causes and Solutions, Address at 
Female Prostitution: Proposals and Interventions in Santiago de Compostela, 
Galicia, Spain, July 1-3, 2004, available at 
http://www.uri.edu/artsci/wms/hughes/prostitution_spain_july04.pdf.   
143  Raymond, supra note 138, at 10.  
144  Catharine A. MacKinnon, Trafficking, Prostitution, and Inequality, 46 
HARV. C.R.-C.L.L. REV. 271, 304 (2011). 
145  Raymond, supra note 138, at 11. 
146  MacKinnon, supra note 144, at 301–02. 
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However, Sweden’s policy on prostitution could be more 
effective with regard to the anti-trafficking movement.147  First, there 
should be higher maximum sentences and stricter penalties for those 
convicted of buying sex.148 Of all those prosecuted under the new 
prostitution law, none have served time in jail.149  That is not to 
suggest that imprisonment is the answer, but, because Sweden’s 
model recognizes the buying of women for sex as a form of violence 
against women, those prosecuted under the law should receive more 
than a fine of fifty days’ pay.150 

Additionally, many of the conservative judges in Sweden have 
trouble viewing women or girls as sex trafficking victims.151  Sweden 
successfully resolved this problem by providing special training to law 
enforcement, but judges were not included in the training.152 To 
increase the overall effectiveness of the anti-trafficking law, judges 
must also receive training to understand the psychological elements 
of the sex trade.153   

There must be cooperation between state agencies at the 
local, national, and international levels for law enforcement to be 
effective and to adequately protect trafficking victims.154  
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147  Compare MacKinnon, supra note 144, at 302–03 (noting the need for 
improvement with regards to the implementation and drafting of the law, 
increasing judicial recognition, and improving means to help prostitutes get 
out of the sex industry), with Brenda Zurita, Children in Prostitution: What 
to Do?, Concerned Women for America (2010), 
http://www.cwfa.org/content.asp?id=18744 (suggesting that others who were 
parties to the crime be required to give testimony, make shelters a priority in 
areas where child prostitution has been identified, and educate and 
encourage the public to stop glamorizing prostitution).  
148  See Sweden unveils tougher penalties for buying sex, THE LOCAL 
(Sweden’s News in English), Jan. 27, 2011, available at 
http://www.thelocal.se/31680/20110127/ (noting that the government 
proposed an increase in the maximum penalty for purchasing sex).  
149  Susanne Dodillet and Petra Östergren, THE SWEDISH SEX PURCHASE ACT: 
CLAIMED SUCCESS AND DOCUMENTED EFFECTS 16–17 (presented at the 
Decriminalizing Prostitution and Beyond: Practical Experiences and 
Challenges workshop at The Hague, Mar. 3-4, 2011), available at 
http://www.chezstella.org/docs/etude-suede-2011.pdf. 
150  Sweden unveils tougher penalties for buying sex, THE LOCAL (Sweden’s 
News in English), Jan. 27, 2011, available at 
http://www.thelocal.se/31680/20110127/. 
151  John T. Picarelli and Anna Jonsson, FOSTERING IMAGINATION IN FIGHTING 
TRAFFICKING: COMPARING STRATEGIES AND POLICIES TO FIGHT SEX TRAFFICKING 
IN THE U.S. AND SWEDEN 48 (2008), available at 
http://books.google.com/books?hl=en&lr=&id=W1dGWebDHj0C&oi=fnd&pg=
PR1&dq=policies+to+improve+sweden%27s+prostitution+law&ots=x1QN7eE
jy&sig=rls66RzYMuESNo4y7KSJO2xnKpc#v=onepage&q=policies%20to%20i
mprove%20sweden's%20prostitution%20law&f=false.  
152  Id. 
153  Id. 
154  Id. 
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B. THE SWEDISH LAW THAT REGULATES PROSTITUTION BY 
CRIMINALIZING THE PURCHASE OF SEX IS HELPFUL IN BUILDING AN 
EFFECTIVE MODEL TO SUCCESSFULLY COMBAT SEX TRAFFICKING 
 

The Swedish law addressing prostitution criminalizes those 
who buy women for sex.155  The law in Sweden has been effective in a 
number of ways.156 It views prostitution as a form of violence against 
women, initiates national prevention campaigns to decrease demand 
for prostitution, extends help to prostitutes trying to get out of the sex 
industry, and provides law enforcement with specialized training to 
effectively enforce the new policy.157  As such, the Swedish model 
would serve as an effective starting point for a successful prostitution 
law that simultaneously combats sex trafficking.158   

In addition to the policies outlined in the Swedish model, it is 
important that police maintain the ability to detain prostitutes in 
order to effective address sex trafficking issues.159 Police are the only 
agents able to identify trafficking victims and effectively remove the 
victims from the psychological and physical clutches of the pimps.160  
If the law is amended to criminalize only those who buy women for 
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155 See 6 ch. 11 § BROTTSBALKEN [BrB] (Swed.), available at 
http://webapps01.un.org/vawdatabase/uploads/Sweden%20-
%20Unofficial%20translation%20of%20the%20Swedish%20Penal%20Code.pd
f (noting that a person who transports, recruits, or takes other action to 
exploit that person for sexual relations or purposes will be sentenced for 
human trafficking). 
156 Compare 6 ch. 11 § BROTTSBALKEN [BrB] (Swed.), available at 
http://webapps01.un.org/vawdatabase/uploads/Sweden%20-
%20Unofficial%20translation%20of%20the%20Swedish%20Penal%20Code.pd
f (noting that a person who transports, recruits, or takes other action to 
exploit that person for sexual relations or purposes will be sentenced for 
human trafficking), with Catharine A. MacKinnon, Trafficking, Prostitution, 
and Inequality, 46 HARV. C.R.-C.L.L. REV. 271, 304 (2011) (commenting that 
Sweden’s approach is the only one that has ever been somewhat successful).  
157 Janice G. Raymond, TEN REASONS FOR NOT LEGALIZING PROSTITUTION AND A 
LEGAL RESPONSE TO THE DEMAND FOR PROSTITUTION 11 (2003), available at 
http://www.honourconsulting.com/pdf/raymond.pdf; Catharine A. MacKinnon, 
Trafficking, Prostitution, and Inequality, 46 HARV. C.R.-C.L.L. REV. 271, 301 
(2011). 
158 Compare 6 ch. 11 § BROTTSBALKEN [BrB] (Swed.), available at 
http://webapps01.un.org/vawdatabase/uploads/Sweden%20-
%20Unofficial%20translation%20of%20the%20Swedish%20Penal%20Code.pd
f (defining activities that will be punished as human trafficking), with Moira 
Heiges, From the Inside Out: Reforming State and Local Prostitution 
Enforcement to Combat Sex Trafficking in the United States and Abroad, 94 
MINN. L. REV. 428, 430 (2009) (arguing that law enforcement’s approach to 
combating sex violations should adjust to the increasingly interconnectedness 
of prostitution and sex trafficking).  
159  See Brenda Zurita, Children in Prostitution: What to Do?, Concerned 
Women for America (2010), http://www.cwfa.org/content.asp?id=18744 
(noting that some advocates believe that there must be a comprehensive 
approach to helping children in prostitution, including arrest and detention of 
those children). 
160  See id. (stating that one argument for arresting minors involved in 
prostitution is that it separates the minor from their pimp for a sufficiently 
long period of time, allowing the victim to finally receive the help they need). 
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sex, police will not have jurisdiction over trafficking victims and 
therefore have no effective means of identifying them and then 
providing them with the help they so desperately need.161 

While at first it seems counterintuitive, it is particularly 
important for police to maintain jurisdiction over minors in the sex 
industry.162 A number of states in the United States have recently 
passed legislation that directly conflicts with this notion, but 
Massachusetts appears to effectively address the issue involving 
minors in prostitution.163  Passed in late 2011, the Massachusetts law 
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161  See generally id. (discussing the Oakland Police Department procedure 
of arresting, incarcerating, and then offering services to the minor and noting 
that the child prostitutes are often sent to Juvenile Hall to protect them and 
prevent them from returning to their pimps). 
162  See id. (stating that one argument for arresting minors involved in 
prostitution is that it separates the minor from their pimp for a sufficiently 
long period of time, allowing the victim to finally receive the help they need). 
163 See 2011 Mass. Acts. H. 3808, § 8, available at 
http://www.malegislature.gov/Bills/187/House/H03808 (defining sexually 
exploited children and providing for of the child with services but 
maintaining criminal charges to ensure the child complies with the 
requirements for services). 
The Massachusetts law includes the following: 
SECTION 8. Said section 21 of said chapter 119, as so appearing, is hereby 
further amended by inserting after the definition of "Serious bodily injury'', 
the following definition: "Sexually exploited child", any person under the age 
of 18 who has been subjected to sexual exploitation because such person: (1) 
is the victim of the crime of sexual servitude pursuant to section 50 of chapter 
265 or is the victim of the crime of sex trafficking as defined in 22 United 
States Code 7105; (2) engages, agrees to engage or offers to engage in sexual 
conduct with another person in return for a fee, in violation of subsection (a) 
of section 53A of chapter 272, or in exchange for food, shelter, clothing, 
education or care; (3) is a victim of the crime, whether or not prosecuted, of 
inducing a minor into prostitution under by section 4A of chapter 272; or (4) 
engages in common night walking or common streetwalking under section 53 
of chapter 272. 
SECTION 9. Said chapter 119 is hereby further amended by inserting after 
section 39J the following 2 sections:- Section 39K. (a) Notwithstanding any 
general or special law to the contrary, the department of children and 
families, in collaboration with the department of mental health and other 
appropriate state agencies, shall: (i) provide for the child welfare services 
needs of sexually exploited children including, but not limited to, services for 
sexually-exploited children residing in the commonwealth at the time they 
are taken into custody by law enforcement or are identified by the 
department as sexually-exploited children, for the duration of any legal or 
administrative proceeding in which they are either the complaining witness, 
defendant or the subject child; and (ii) provide appropriate services to a child 
reasonably believed to be a sexually exploited child in order to safeguard the 
child's welfare. If a child reasonably believed to be a sexually exploited child 
declines services or is unable or unwilling to participate in the services 
offered, the department or any person may file a care and protection petition 
under section 24. Sexually exploited children shall have access to an 
advocate. The advocate or a member of the multidisciplinary service team 
established under section 51D shall accompany the child to all court 
appearances and may serve as a liaison between the service providers and 
the court. (b) The services that shall be provided under this section shall be 
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allows law enforcement to arrest and detain minors under age 
seventeen for prostitution violations.164  However, these victims are 
given the opportunity to file a care and protection petition to provide 
the minor with rehabilitative services, instead of serving time in 
jail.165  The key to the Massachusetts law is that it maintains active 
criminal charges if the minor does not comply with the requirements 
for services or the conditions of probation.166 This provides an 
incentive for the minor to stay in the rehabilitation program instead 
of returning to the “safety” of their pimp.167   

In order for these policies and programs to be continually 
effective, additional funding will be necessary.168 “Measures to 
prevent trafficking and prostitution…will be inadequate unless 
governments invest in the futures of prostituted women by providing 
economic resources that enable women to improve their lives.”169 
Governments can get funding to provide real alternatives for women 
and children in prostitution by seizing traffickers’ assets.170   

Ultimately, using the Swedish law on prostitution as a 
starting point will help lawmakers create an effective law to address 
sex trafficking.171  Policies that should underlie that law include 
support for trafficking victims, strong prosecution of those demanding 
commercial sex, specialized training for law enforcement and judges, 
and proper funding to ensure the longevity of the laws and 
programs.172  
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available to all sexually exploited children, whether they are accessed 
voluntarily, through a court proceeding under this section or through a 
referral, which may be made by any person…. Id. 
164  See generally id. (noting that the state can provide services for those 
identified as sexually-exploited children). 
165  See generally id. (stating that a petition may be filed if the child declines 
or does not participate in the services). 
166  See generally id. (noting that services are provided, however the criminal 
charges remain if the minor does not comply with the requirement for 
services or the conditions of probation). 
167  See generally id. (maintaining the criminal charges against minors for 
prostitution if they fail to comply with the requirements for services and 
providing the child with an advocate). 
168  Picarelli and Jonsson, supra note 151, at 47. 
169  Raymond, supra note 157, at 14.  
170  Id. 
171 Compare 6 ch. 11 § BROTTSBALKEN [BrB] (Swed.), available at 
http://webapps01.un.org/vawdatabase/uploads/Sweden%20-
%20Unofficial%20translation%20of%20the%20Swedish%20Penal%20Code.pd
f (defining activities that will be punished as human trafficking), with Moira 
Heiges, From the Inside Out: Reforming State and Local Prostitution 
Enforcement to Combat Sex Trafficking in the United States and Abroad, 94 
MINN. L. REV. 428, 430 (2009) (arguing that law enforcement’s approach to 
combating sex violations should adjust to the increasingly interconnectedness 
of prostitution and sex trafficking). 
172  Compare Brenda Zurita, Children in Prostitution: What to Do?, 
Concerned Women for America (2010), 
http://www.cwfa.org/content.asp?id=18744 (explaining that the best way to 
assist child prostitutes and trafficking victims is to focus on the demand and 
prosecute the buyers, train law enforcement, and provide shelter and 
services), with Picarelli and Jonsson, supra note 151, at 47, 48 (emphasizing 
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VI. CONCLUSION 
 
 Understanding the connection between prostitution and sex 
trafficking is essential to creating effective laws that combat sex 
trafficking.173  Over the last 150 years, governments have scrambled 
to find a prostitution policy that reduces violence against women and 
children.174  However, when making these policy determinations, 
many governments have failed to recognize how prostitution laws 
impact the anti-trafficking movement.175 Specifically, when 
governments decriminalize acts of prostitution for minors, police 
jurisdiction over such persons is removed, thereby preventing officers 
from effectively identifying trafficking victims and their pimps.176 
Ultimately, prostitution and sex trafficking laws should focus on 
education, protecting police jurisdiction over prostitutes, curbing 
demand for commercial sex, and maintaining criminal charges until 
child prostitution victims comply with rehabilitation services.177 As 
one scholar explains, “Arresting minors in prostitution and sex 
trafficking but not making counseling and support services available 
to them will leave them without help to create a better future. 
Decriminalizing prostitution for minors will leave them at the mercy 
of pimps and johns and without the judicial system to advocate for 
their treatment and rehabilitation.”178   
 The prostitution policy in Sweden shows that, with special 
training, law enforcement can be effective in targeting the pimps and 
buyers of sex, while working to protect prostitutes and trafficking 
victims.  In fact, in the current fiscal environment, police are the only 
advocates for victim shelter programs with sufficient credibility to 
maintain public support for such efforts.  Because of this, tying victim 
support to law enforcement imperatives will increase support for 
rehabilitation programs and shelters, and will do so by orders of 
magnitude.  While many people understandably question whether it 
is appropriate to criminalize prostitutes as a means of curbing the sex 
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the need for additional funding, special training for law enforcement and 
judges, and support for victims). 
173  Melissa Farley, Prostitution, Trafficking, and Cultural Amnesia: What 
We Must Not Know in Order to Keep the Business of Sexual Exploitation 
Running Smoothly, 18 YALE J.L. & FEMINISM 109, 134 (2006). 
174  Martti Lehti and Kauko Aromaa, Trafficking for Sexual Exploitation, 34 
CRIME & JUSTICE 133, 134 (2006). 
175  Moira Heiges, From the Inside Out: Reforming State and Local 
Prostitution Enforcement to Combat Sex Trafficking in the United States and 
Abroad, 94 MINN. L. REV. 428, 429–30 (2009). 
176  See Janice Shaw Crouse, The Dangerous Linkage of Naïveté and Good 
Intentions, Concerned Women for America (Feb. 12, 2010), 
http://www.cwfa.org/content.asp?id=18444 (stating that decriminalizing 
prostitution limits law enforcement’s ability to detain trafficking victims, 
which would separate the victims from their pimps; otherwise the victims 
would remain vulnerable to pimps who benefit from their exploitation). 
177  Brenda Zurita, Children in Prostitution: What to Do?, Concerned Women 
for America (2010), http://www.cwfa.org/content.asp?id=18744.  
178  Id. 
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trafficking crisis, it is necessary. As police departments have made 
clear – along with many survivors who credit their rescue to their 
arrest – police jurisdiction over victims through criminal prostitution 
laws is the best and, in most cases, the only effective means of 
helping victims to self-identify, providing them with assistance, and 
helping them to escape the physical and psychological clutches of 
their traffickers.  In sum, effective domestic control is the only 
possible way to successfully combat sex trafficking on a global scale. 
While specific laws are necessary steps forward in the anti-trafficking 
movement, countries and states must also work together to stop the 
criminals involved in trafficking. This calls for harmonized national 
legislation and cooperation between state agencies at the local, 
national, and international levels for law enforcement to be effective 
and to adequately protect trafficking victims. 
 
 


