
RECENT CASE

CONSTITUTIONAL LAW-CIvIL RIGHTS-DISCRIMINATION IN Hous-
ING-42 U.S.C. SECTION 1982 PROHIBITS DISCRIMINATION IN PRIVATE
SUBDIVISION HOUSING-Jones v. Alfred H. Mayer Company, 392 U.S.
409 (1968).

Appellants, husband and wife, who attempted to purchase a
house in a private subdivision constructed by appellee, were re-
fused the opportunity to buy a house because the husband was a
Negro. The United States District Court for the Eastern District
of Missouri dismissed the complaint for failure to state a cause of
action.' The United States Court of Appeals for the Eighth Circuit
affirmed, concluding that 42 U.S.C. section 1982 applies only to
public discrimination and does not reach private refusals to sell.2

The Supreme Court of the United :States granted certiorari to
consider the scope and constitutionality of 42 U.S.C. section 1982. 3

Held: 42 U.S.C. section 1982 bars all racial discrimination, both
public and private, in the sale or rental of property, and, thus
construed, the statute is a valid exercise of the power of the Con-
gress of the United States to enforce the Thirteenth Amendment. 4

42 U.S.C. section 1982 provides that "All citizens of the United
States shall have the same right, in every State and Territory, as
is enjoyed by white citizens thereof to inherit, purchase, lease, sell,
hold, and convey real and personal property." In its original form,
section 1982 was part of section 1 of the Civil Rights Act of 1866.5

The basic issue presented to the Court in Jones was whether
section 1982 barred private discrimination in the sale or rental of
housing; or, stated otherwise, whether a finding of "state action" is
a necessary prerequisite to the application of section 1982.

As pointed out by the court of appeals in its opinion in Jones,"
the history and content of section 1982 and its relation to the Thir-
teenth and Fourteenth Amendments is significant and perhaps de-
terminative of the issue presented.

1. Jones v. Alfred H. Mayer Co., 255 F. Supp. 115 (E.D. Mo. 1966).
2. Jones v. Alfred H. Mayer Co., 379 F.2d 33 (8th Cir. 1967).
3. Jones v. Alfred H. Mayer Co., 389 U.S. 968 (1968).
4. Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968).
5. Act of April 9, 1866, c. 3i, § 1, 14 Stat. 27, reenacted, Enforce-

ment Act of May 31, 1870, c. 114, § 18, 16 Stat. 140, 144, codified in § 1978
of the REVISED STATUTES of 1874, now 42 U.S.C. § 1982 (1964).

6. Jones v. Alfred H. Mayer Co., 379 F.2d 33, 37 (8th Cir. 1967).
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The Thirteenth Amendment was certified by the Secretary
of State on December 18, 1865. The first section provides that
"Neither slavery nor involuntary servitude except as a punishment
for crime whereof the party shall have been duly convicted, shall
exist within the United States, or any place subject to their juris-
diction." The second section provides that "Congress shall have
power to enforce this article by appropriate legislation."

The Civil Rights Act of 1866 was passed by virtue of the second
section of the Thirteenth Amendment.7 Section 1 of this statute
provided that all persons born in the United States, excluding In-
dians not taxed, were citizens of the United States and, as such,
regardless of race or color

shall have the same right, in every State and Territory
in the United States, to make and enforce contracts, to
sue, be parties, and give evidence, to inherit, purchase,
lease, sell, hold, and convey real and personal property, and
to full and equal benefit of all laws and proceedings for
the security of person and property, as is enjoyed by white
citizens, and shall be subject to like punishment, pains and
penalties, and to none other, any law, statute, ordinance,
regulation, or custom, to the contrary notwithstanding.'

Section 2 of the 1866 statute provided:
That any person who, under color of any law, statute, ordi-
nance, regulation, or custom, shall subject, or cause to be
subjected, any inhabitant of any State or Territory to the
deprivation of any right secured or protected by this act, or
to different punishment, pains, or penalties on account of
such person having at any time been held in a condition of
slavery or involuntary servitude, except as a punishment
for crime whereof the party shall have been duly con-
victed, or by reason of his color or race, than is prescribed
for the punishment of white persons, shall be deemed guilty
of a misdemeanor, and, on conviction, shall be punished by
fine not exceeding one thousand dollars, or imprisonment
not exceeding one year, or both, in the discretion of the
court."
The Fourteenth Amendment was certified by the Secretary of

State on July 28, 1868. The first section provides in part that:
No State shall make or enforce any law which shall abridge

7. See United States v. Harris, 106 U.S. 629, 640 (1882).
8. Act of April 9, 1866, c. 31, § 1, 14 Stat. 27. Section 1 of this statute

also provided the original basis for § 16 of the Enforcement Act of May 31,
1870, c. 114, § 16, 16 Stat. 144, codified in § 1977 of the REVISED STATUTES
of 1874, now 42 U.S.C. § 1981 (1964).

9. Act of April 9, 1866, c. 31, § 2, 14 Stat. 27, codified in § 5510 of the
REVISED STATUTES of 1874, now 18 U.S.C. § 242 (1964), amended, Civil
Rights Act of April 11, 1968, P.L. 90-284, § 103(b), 82 Stat. 73.
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the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection
of laws.

The fifth section provides that "The Congress shall have power
to enforce, by appropriate legislation, the provisions of this article."

Two years after the certification of the Fourteenth Amendment,
Congress passed the Enforcement Act of May 31, 1870.10 Section 16
of the Act did not include the words "to inherit, purchase, lease,
sell, hold, and convey real and personal property" which were con-
tained in the 1866 statute and provide the basic content of section
1982, but otherwise did contain, with minor exceptions, the lan-
guage of the 1866 statute, now found in 42 U.S.C. section 1981.
However, section 18 of the 1870 statute provided specifically that
the 1866 statute, in its entirety, was thereby reenacted." There-
fore, although the wording of section 1 of the 1866 statute, now con-
tained in section 1982, was not specifically contained in the 1870
statute, it was impliedly contained therein by virtue of section 18.

Supreme Court decisions prior to Jones, and particularly the
earlier decisions, seemed to indicate that what is now section 1982
was limited to prohibition of public or state-aided discrimination.
This limitation was arrived at in two ways, the first being based on
the chronology discussed above. The argument was that since the
1866 statute was reenacted in the 1870 statute, it, like the 1870 stat-
ute itself, was limited by the language of the first section of the
Fourteenth Amendment. Section 1982 was therefore to be consid-
ered as direct legislation implementing the Fourteenth, rather than
the Thirteenth Amendment and hence was an effective exercise of
congressional power only insofar as it affected public, and not
private acts.

This theory was first set forth in the case of Virginia v.
Rives,12 which arose out of the indictment by the Commonwealth of
Virginia of two Negroes for murder. Rives, a federal district
judge, removed the indictments to his court by virtue of section
641 of the Revised Statutes of 1874.13 The Commonwealth applied

10. c. 114, 16 Stat. 140.
11. Section 18 of the Enforcement Act of 1870, Act of May 31, 1870,

c. 114, § 18, 16 Stat. 140, 144: "And be it further enacted, That the act to
protect all persons in the United States in their civil rights, and furnish
the means of their vindication, passed April nine, eighteen hundred and
sixty-six, is hereby re-enacted ......

12. 100 U.S. 313 (1879).
13. Section 641 of the REVISED STATUTES of 1874 was derived from § 3

of the Civil Rights Act of 1866 and is currently embodied in 28 U.S.C. §
1443(1) (1964).
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to the Supreme Court of the United States for a rule to show cause
why a writ of mandamus should not issue commanding Judge Rives
to cause the two accused persons to be returned to the custody of
state officers for trial in state court. In the course of its opinion,
the Court stated that sections 1977 and 1978 of the Revised Stat-
utes of 187414 were enacted pursuant to the Fourteenth Amend-
ment. 15  The Court went on to point out that the privileges and
immunities, due process, and equal protection clauses of that
Amendment

all have reference to state action exclusively, and not to
any action of private individuals. It is the State which
is prohibited from denying to any person within its juris-
diction the equal protection of the laws, and consequently,
the statutes partially enumerating what civil rights col-
ored men shall enjoy equally with white persons, founded
as they are upon the amendment, are intended for pro-
tection of State infringement of those rights.' 6

The case of Corrigan v. Buckley 1 contained language further
emphasizing this point. In Corrigan the Court considered an appeal
from a decree enjoining a property owner from selling certain real
estate to a Negro in violation of a restrictive covenant. The
Court dismissed the appeal for want of jurisdiction.' 8 In the course
of its opinion, however, the Court pointed out that sections 1977
and 1978 were enacted pursuant to the Fourteenth Amendment.
Furthermore:

[W] hile [those sections] provide, inter alia, that all persons
and citizens shall have equal right with white citizens to
make contracts and acquire property, they, like the Consti-
tutional Amendment under whose sanction they were en-
acted, do not in any manner prohibit or invalidate con-
tracts entered into by private individuals in respect to
the control and disposition of their own property.19

Corrigan was cited by the Court in several later cases as au-
thority for the contention that section 1978 (now section 1982) pro-
hibited only public discrimination. In the case of Shelley v. Krae-
mer,20 the Court held that state court enforcement of a private race
discrimination agreement amounted to "state action" and was there-

14. Sections 1977 and 1978 of the REVISED STATUTES of 1874 were codi-
fications of § 1 of the Civil Rights Act of 1866 and are now embodied in
42 U.S.C. §§ 1981, 1982 (1964). See notes 5 and 8 supra.

15. 100 U.S. at 317.
16. Id. at 318.
17. 271 U.S. 323 (1926).
18. Id. at 332.
19. Id. at 331.
20. 334 U.S. 1 (1948).
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fore prohibited. 21 In the course of its opinion in Shelley, the
Court reaffirmed the point made in Corrigan when it said:

[T] he restrictive agreements standing alone cannot be re-
garded as violative of any rights guaranteed to petitioners
by the Fourteenth Amendment. So long as the purposes
of those agreements are effectuated by voluntary adherence
to their terms, it would appear clear that there has been
no action by the State and the provisions of the Amend-
ment have not been violated.22

The Court in Shelley stressed the point that the purposes of the
agreement were secured only by judicial enforcement by state
courts of the restrictive terms of the agreement.23 The reasoning
utilized in Shelley, when applied to the facts presented in Jones,
would seem to point to a conclusion that since there was no involve-
inent of the. state in the refusal of a private person to sell a home
to a Negro, his refusal to sell would not be prohibited.

Corrigan was also cited in Hurd v. Hodge.2 4  The Hurd deci-
sion held that the enforcement .by a federal district court of a
racially restrictive covenant was prohibited by section 1978 (now
section 1982) .25 In the course of its opinion, the Court cited Corri-
gan as authority for the proposition that section 1978

does not invalidate private restrictive agreements so long
as the purposes of those agreements are achieved by the

.parties through voluntary adherence to the terms. The
action toward which the, provision of the statute under
consideration is directed is governmental action. 26

Earlier in its opinion, the Court in Hurd discussed the relation-
ship between the 1866 statute and the Fourteenth Amendment as
follows:

In considering whether judicial enforcement of restric-
tive covenants is the kind of governmental action which
the first section of the Civil Rights Act of 1866 was in-
tended to prohibit, reference must be made to the scope and
purposes of the Fourteenth Amendment; for that statute
and the Amendment were closely related both in inception
and in the objectives which Congress sought to achieve. 27

The close relationship between § 1 of the Civil Rights Act
[of 1866] and the Fourteenth Amendment was given spe-

21. Id. at 20.
22. Id. at 13.
23. Id. at 14.
24. 334 U.S. 24 (1948).
25. Id. at 34.
26. Id. at 31.
27. Id. at 31-32.
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cific recognition by this Court in Buchanan v. Warley ....
There, the Court observed that, not only through the
operation of the Fourteenth Amendment, but also, by vir-
tue of the "statutes enacted in furtherance of its purpose,"
including the provisions here considered, a colored man is
granted the right to acquire property free from interfer-
ence by discriminating state legislation.28

In view of the discussion of the Court in Hurd, it would seem

that, at least at that time, the Court felt that section 1 of the 1866
statute prohibited only the sort of discrimination forbidden by the
Fourteenth Amendment, i.e., discrimination reinforced by "state
action." This conclusion is further fortified by the fact that, al-
though the Court reversed the decision of the court of appeals, 29

it made no mention of the dissenting opinion of Judge Edger-
ton.30  One of the several grounds set forth therein 3 1 was that, in
effect, section 1978 prohibited private discrimination.32 Thus, the
ready implication from Hurd is that the Court in that case was
fully aware of the contention that private discrimination was pro-
hibited by section 1978, but chose to disregard it.

There was, then, some substantial precedent to the effect that
the 1866 statute, because of its reenactment in the 1870 statute,
was to be considered as direct legislation implementing the Four-
teenth Amendment, and therefore prohibited public discrimination
only.

Prior to Jones there was some authority for the position that,
although section 1982 and its precursors were direct legislation im-
plementing the Thirteenth, and not the Fourteenth Amendment,
there was, nevertheless, a "state action" limitation as a result of the
close relationship between sections 1 and 2 of the 1866 statute.33

The argument was that, although section 1 of the 1866 statute con-

tained no reference to "state action," the fact that section 2 of the
1866 statute,8 4 which contained the penalty provision, dealt exclu-
sively with "state action," implied that section 1978 also dealt ex-
clusively with public acts of discrimination. Thus, although section

1978 was to be considered as direct legislation implementing the
Thirteenth Amendment, it was nevertheless limited to prohibition
of public discrimination.

The above position was taken by the Court in the Civil Rights

28. Id. at 33.
29. Hurd v. Hodge, 162 F.2d 233 (D.C. Cir. 1947).
30. Id. at 235.
31. Id. at 237.
32. Id. at 241.
33. As codified in § 1978 of the REVISED STATUTES of 1874, now 28 U.S.C.

§ 1982 (1964). See notes 5 & 9 supra.
34. As codified in § 5510 of the 1874 revisions. See note 9 supra.
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Cases,35 wherein the Court declared sections 1 and 2 of the Civil
Rights Act of 1875 invalid. During the course of its opinion, the
Court spoke of the first two sections of the 1866 statute in the fol-
lowing manner: "This law is clearly corrective in its character, in-
tended to counteract and furnish redress against State laws and
proceedings, and customs having the force of law, which sanction
the wrongful acts specified. '36 The Court went on to point out
that, although the words "any law, statute, ordinance, regulation,
or custom, to the contrary notwithstanding," which were contained
in section 1 of the 1866 statute, were omitted in sections 1977 and
1978, the penal part, section 5510,

by which the declaration is enforced, and which is really
the effective part of the law, retains the reference to State
laws, by making the penalty apply only to those who should
subject parties to a deprivation of their rights under color
of any statute, ordinance, custom, etc., of any State or Ter-
ritory: thus preserving the corrective nature of the legis-
lation.

3 7

The Court concluded its discussion by saying that "[C] ivil rights,
such as are guaranteed by the Constitution against State aggression,
cannot be impaired by the wrongful acts of individuals, unsupported
by State authority in the shape of laws, customs, or judicial or
executive proceedings."'8 1

Thus, it can be seen that, for one reason or another, in the eyes
of the Court,3 9 the predecessors of section 1982 were not considered
to be a bar to private discrimination in the sale and rental of
housing, despite what the Court in Jones called "the plain and un-
ambiguous terms" of section 1982. 4

0 Therefore, even though the
Court stated in Jones that the question as to whether or not section
1982 barred private acts of discrimination was before it for the first
time,4 the clear implication from prior decisions was that section
1982 prohibited only public discrimination in the sale and rental of
housing.

Further support for the contention that prior to Jones section
1982 was considered only as a bar to public discrimination may be

35. 109 U.S. 3 (1883).
36. Id. at 16.
37. Id. at 16-17.
38. Id. at 17.
39. It is conceded that the references to the predecessors of § 1982 in

Rives, Civil Rights Cases, Shelley, and Hurd were dicta. However, the
statements in Corrigan with regard to § 1978 (§ 1982) have been regarded
as a holding to the effect that § 1982 prohibited only public discrimination.
See Hurd v. Hodge, 334 U.S. 24, 31 (1948).

40. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 420 (1968).
41. Id.
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drawn from the observation that the Court has, in some recent
decisions, "stretched" the concept of "state action." For example,
in Shelley 42 the Court held that state court enforcement of a ra-
cially restrictive covenant amounted to,"state action," 43 and con-
situted a violation of the equal protection clause of the Fourteenth
Amendment,44 thereby expanding the original concept of "state
action" in an attempt to reach and strike down private discrimina-
tory practices. The length to which the Court went in Shelley
to find "state action" would seem to indicate that at that time the
Court felt that section 1978 did not reach private acts of dis-
crimination, and, therefore, some type of "state action" had to be
found in order to strike down the discriminatory practices under
review.

The method of "stretching" to find "state action" was also
employed by the Court in the Hurd case.45 Stating an alternative
ground for its holding, the .Court said:

We are here concerned with action of federal courts of
such a nature that if taken by the courts of a State would
violate the prohibitory provisions of the Fourteenth
Amendment. Shelley v. Kraemer, 'supra. It is not con-
sistent with the public policy of the United States to
permit federal courts in. the Nation's capital to exercise
general equitable powers to compel action denied the state
courts where such state action has been held to be viola-
tive of the guaranty of equal protection of the laws. We
cannot presume that the public policy of the United States
manifests a lesser concern for the protection of such basic
rights against discriminatory action of federal courts than
against such action taken by the courts. of the states. 40

Since 1948, when Shelley and Hurd were decided, there have
been indications that the Court would eventually reach the result
arrived at in Jones.4 7 As pointed out by the court of appeals in its
opinion, 48 several recent Supreme Court opinions indicate

that state action is shrinking as a factor of deterrent
influence in the area of discrimination. The new attitude
seems to focus on other provisions of the Constitution or
generously on the enabling § 5 of the Fourteenth Amend-
ment and congressional action thereunder, rather than on
the narrow state-confined feature of the amendment's first
section.49

42. Shelley v. Kraemer, 334 U.S. 1 (1948).
43. Id. at 20.
44. Id. at 23.
45. Hurd v. Hodge, 334 U.S. 24 (1948).
46. Id. at 35-36.
47. Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968).
48. Jones v. Alfred H. Mayer Co., 379 F.2d 33 (8th Cir. 1967).
49. Id. at 41.
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The court of appeals went on to point out 50 that the first indication
of this trend was in two companion Supreme Court cases where
the Court refrained from passing on the issue of "state action" and
relied on the commerce clause in striking down discriminatory
practices.5'

The real signpost for the result in Jones was the case of United
States v. Guest,52 which dealt with an indictment for criminal con-
spiracy in violation of 18 U.S.C. section 241.53 The defendants were
charged with conspiring to interfere with the free enjoyment by
Negroes of state-owned facilities and with their right to travel
freely over interstate highways in Georgia. The Court held that an
allegation of causing the arrest of certain Negroes by means of
false reports that they had committed criminal acts was broad
enough to cover a charge of active connivance by state agents.54

The real import of Guest rests in the several concurring and dis-
senting opinions in that case. Mr. Justice Clark, joined by Mr.
Justice Black and Mr. Justice Fortas, separately concurred, 55 stat-
ing that "there now can be no doubt that the specific language of
§ 5 empowers the Congress to enact laws punishing all conspir-
acies-with or without state action-that interfere with Fourteenth
Amendment rights."5 In addition, Mr. Justice Brennan, joined by
the Chief Justice and Mr. Justice Douglas, concurring in part and
dissenting in part, stated that:

A majority of the members of the Court expresses the
view today that § 5 empowers Congress to enact laws pun-
ishing all conspiracies to interfere with the exercise of
Fourteenth Amendment rights, whether or not state offi-
cers or others acting under color of state law are impli-
cated in the conspiracy.57

50. Id.
51. Katzenbach v. McClung, 379 U.S. 294 (1964); Heart of Atlanta

Motel, Inc. v. United States, 379 U.S. 241 (1964).
52. 383 U.S. 745 (1966).
53. 18 U.S.C. § 241 (1964), amended, Civil Rights Act of April 11,

1968, P.L. 90-284, § 103(a), 82 Stat. 73:
If two or more persons conspire to injure, oppress, threaten,

or intimidate any citizen in the free exercise or enjoyment of any
right or privilege secured to him by the Constitution or laws of
the United States, or because of his having so exercised the same;
or

If two or more persons go in disguise on the highway, or on
the premises of another, with intent to prevent or hinder his free
exercise or enjoyment of any right or privilege so secured-

They shall be fined not more than $5,000 or imprisoned not
more than ten years, or both.
54. 383 U.S. at 756.
55. Id. at 761.
56. Id. at 762.
57. Id. at 782.
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As a result of the several opinions in Guest, it seemed appar-
ent that the "state action" limitation was no longer to be invoked
in cases involving the application of a statute enacted by Congress
under its Fourteenth Amendment implementation power to con-
spiracies involving private individuals, with or without involvement
of state officials. It was not clear, however, whether the "state ac-
tion" limitation would be invoked where there was neither a con-
spiracy nor involvement of state officials. However, when the
Court was confronted with the facts of Jones, it could have been
expected either to attempt to find some "state action," or, in the
alternative, to employ Guest-type reasoning in an attempt to strike
down the private acts of discrimination before it. A third pos-
sibility was that the Court would employ the method iised in Heart
of Atlanta Motel, Inc. v. United States5 8 and avoid this issue al-
together by finding congressional power under the broad commerce
clause. The point is that the result in Jones, i.e., striking down the
discriminatory practices of the Mayer Company, could have been
foreseen; however, the rationale employed was not anticipated.

Instead of following the direction pointed out in the opinions
in Rives,5 '9 Corrigan,6 ° Shelley,6 1 and Hurd,62 and thereby conceding
that section 1982 was to be taken as direct legislation implement-
ing the Fourteenth Amendment, and proceeding from that point in
an attempt to find some type of "state action," or attempting to
employ the reasoning mentioned in Guest" or Heart of Atlanta 1 4

in order to strike down the private discrimination presented before
it, the Court in Jones disregarded all indications that there was any
kind of "state action" limitation imposed on section 1982 by virtue
of the 1870 reenactment:

[T]he scope of the 1866 Act [was not] altered when it was
re-enacted in 1870, some two years after the ratification of
the Fourteenth Amendment. It is quite true that some
members of Congress supported the Fourteenth Amend-
ment "in order to eliminate doubt as to the constitutional
validity of the Civil Rights Act as applied to the States."
Hurd v. Hodge, 334 U.S. 24, 32-33. But it certainly does not
follow that the adoption of the Fourteenth Amendment or
the subsequent readoption of the Civil Rights Act were
meant somehow to limit its application to state action.

58. 379 U.S. 241 (1964).
59. Virginia v. Rives, 100 U.S. 313 (1879).
60. Corrigan v. Buckley, 271 U.S. 323 (1926).
61. Shelley v. Kraemer, 334 U.S. 1 (1948).
62. Hurd v. Hodge, 334 U.S. 24 (1948).
63. United States v. Guest, 383 U.S. 745 (1966).
64. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964).
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The legislative history furnishes not the slightest factual
basis for any such speculation, and the conditions prevail-
ing in 1870 make it highly implausible. For by that time
most, if not all, of the former Confederate States, then un-
der the control of "reconstructed" legislatures, had for-
mally repudiated racial discrimination, and the focus of
congressional concern had clearly shifted from hostile stat-
utes to the activities of groups like the Ku Klux Klan, op-
erating wholly outside the law.6 5

Against this background, it would obviously make no
sense to assume, without any historical support whatever,
that Congress made a silent decision in 1870 to exempt pri-
vate discrimination from the operation of the Civil Rights
Act of 1866. "The cardinal rule is that repeals by implica-
tion are not favored." Posadas v. National City Bank, 296
U.S. 497, 503. All Congress said in 1870 was that the 1866
law "is hereby re-enacted." That is all Congress meant. "

Thus, the Court in Jones declared that section 1982 was to be
treated as direct legislation implementing the Thirteenth rather
than the Fourteenth Amendment. As a result the Court was
still confronted with the contention espoused in the Civil Rights
Cases,67 to the effect that, because of the relationship between sec-
tions 1 and 2 of the 1866 statute, section 1982 was not prohibitory of
private acts of discrimination, but rather, only of those done under
color of law. The Court went to great lengths to rebut this conten-
tion.

The Court first pointed out that, for the purposes of its opinion,
the crucial language of section 1 of the 1866 statute was "that
which guaranteed all citizens 'the same right, in every State and
Territory in the United States . . .to inherit, purchase, lease, sell,
hold, and convey real and personal property .. .as is enjoyed by
white citizens . . .'"68 The Court then went on to state that:

To the Congress that passed the Civil Rights Act of 1866,
it was clear that the right to do these things might be in-
fringed not only by "State or local law" but also by "cus-
tom or prejudice." Thus, when Congress provided in § 1 of
the Civil Rights Act that the right to purchase and lease
property was to be enjoyed equally throughout the United
States by Negro and white citizens alike, it plainly meant
to secure that right against interference from any source
whatever, whether governmental or private.

Indeed, if § 1 had been intended to grant nothing more
than an immunity from governmental interference, then

65. 392 U.S. at 436.
66. Id. at 437.
67. 109 U.S. 3 (1883).
68. 392 U.S. at 423.
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much of § 2 would have made no sense at all. For that
section, which provided fines and prison terms for certain
individuals, who deprived others of rights "secured or pro-
tected by § 1, was carefully drafted to exempt private
violations of § 1 from the criminal sanctions it imposed.
There would, of course, have been no private violations to
exempt if the only "right" granted by § 1 had been a right
to be free of discrimination by public officials. Hence the
structure of the 1866 Act, as well as its language, points to
the conclusion urged by the petitioners in this case-that
§ 1 was meant to prohibit all racially motivated depriva-
tions of the rights enumerated in the statute, although only
those deprivations perpetrated "under color of law" were
criminally punishable under § 2.69
The Court in Jones drew further support for its position

from a close examination of the legislative history of the 1866 stat-
ute.70  The Court particularly stressed the comments of Senator
Trumbull of Illinois, who introduced the bill in the Senate, to the
effect that the purpose of the 1866 statute was to bar all acts of
discrimination. 71 Concluding its discussion of this point, the Court
said:

In the light of the concerns that led Congress to adopt
[the 1866 Act] and the contents of the debates that pre-
ceded its passage, it is clear that the Act was designed to
do just what its terms suggest: to prohibit all racial dis-
crimination, whether or not under color of law, with re-
spect to the rights enumerated therein-including the
right to purchase or lease property. 72

Having decided that section 1982 was direct legislation imple-
menting the Thirteenth Amendment, and that it was intended to
prohibit both public and private discrimination, the Court consid-
ered the question of whether or not Congress had the power under
the Thirteenth Amendment to do what section 1982 purported to
do.78 The Court concluded that Congress did have such power, and
in arriving at that conclusion, the Court relied on the all-but-
forgotten argument employed by the first Mr. Justice Harlan in
his dissenting opinion in the Civil Rights Cases.74 In that case Mr.
Justice Harlan set forth his "badge of slavery" argument:

The Thirteenth Amendment .. .did something more
than to prohibit slavery as an institution, resting upon dis-
tinctions of race, and upheld by positive law. . ..

69. Id. at 423-26.
70. Id. at 429-36.
71. Id. at 429-33.
72. Id. at 436.
73. Id. at 437.
74. 109 U.S. 3, 26 (1883).
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That there are burdens and disabilities which constitute
badges of slavery and servitude, and that the power to en-
force by appropriate legislation the Thirteenth Amendment
may be exerted by legislation of a direct and primary char-
acter, for the eradication, not simply of the institution, but
of its badges and incidents, are propositions which ought to
be deemed indisputable. They lie at the foundation of the
Civil Rights Act of 1866 ... . [L] egislation, so far as neces-
sary or proper to eradicate all forms and incidents of slav-
ery and involuntary servitude, may be direct and primary,
operating upon the acts of individuals, whether sanctioned
by State legislation or not.7 5

This reasoning was adopted by the Court in Jones:

Surely Congress has the power under the Thirteenth
Amendment rationally to determine what are the badges
and the incidents of slavery, and the authority to translate
that determination into effective legislation. Nor can we
say that the determination Congress has made is an irra-
tional one. For this Court recognized long ago that, what-
ever else they may have encompassed, the badges and in-
cidents of slavery-its "burdens and disabilities"-included
restraints upon "those fundamental rights which are the
essence of civil freedom, namely, the same right . . . tor
inherit, purchase, lease, sell and convey property, as is en-
joyed by white citizens.",. . . Just as the Black Codes, en-,
acted after the Civil War to restrict the free exercise of
those rights, were substitutes for the slave system, so the
exclusion of Negroes from white communities became a
substitute for the Black Codes. And when racial discrimi-
nation herds men into ghettos and makes their ability to
buy property turn on the color of their skin, then ittoo is a
relic of slavery7 6

In concluding the Court said:
Negro citizens North and South, who saw in the Thir-

teenth Amendment a promise of freedom. . . would be left
with "a mere paper guarantee" if Congress were powerless
to assure that a dollar in the hands of a Negro will purchase
the same thing as a dollar in the hands of a white man.
At the very least, the freedom that Congress is empowered
to secure under the Thirteenth Amendment includes the
freedom to buy whatever a white man can buy, the right to
live wherever a white man can live. If Congress cannot
say that being a free man means at least this much, then
the Thirteenth Amendment made a promise the Nation
cannot keep.77

In order to establish what effect, if any, the decision by the

75. Id. at 34-36.
76. 392 U.S. at 440-43.
77. Id. at 443.

19681



CREIGHTON LAW REVIEW

Court in Jones will have, the scope and effect of the Civil Rights Act
of 1968 must be determined. The obvious reason for this is that if
it is determined that the 1968 statute covers all private refusals
to sell, then the decision in Jones, aside from being belated, is
nugatory.

The pertinent provisions of the Civil Rights Act of 1968 are sec-
tions 80378 and 804.79 An examination of these sections indicates

78. Civil Rights Act of April 11, 1968, P.L. 90-284, § 803, 82 Stat. 73:
(a) Subject to the provisions of subsection (b) and section

807, the prohibition against discrimination in the sale or rental of
housing set forth in section 804 shall apply:

(1) Upon enactment of this title, to-
(A) dwellings owned or operated by the FederalGovernment;
(B) dwellings provided in whole or part with the

aid of loans, advances, grants, or contributions made by the Federal
Government, under agreements entered into after November 20,
1962, unless payment due thereon has been made in full prior to
the date of enactment of this title;

(C) dwellings provided in whole or in part by
loans insured, guaranteed, or otherwise secured by the credit of
the Federal Government, under agreements entered into after
November 20, 1962, unless payment due thereon has been made in
full prior to the date of enactment of this title: Provided, That
nothing contained in subparagraphs (B) and (C) of this subsection
shall be applicable to dwellings solely by virtue of the fact that
they are subject to mortgages held by an FDIC or FSLIC institu-
tion; and

(D) dwellings provided by the development or the
redevelopment of real property purchased, rented, or otherwise
obtained from State or local public agency receiving Federal finan-
cial assistance for slum clearance or urban renewal with respect
to such real property under loan or grant contracts entered into
after November 20, 1962.

(2) After December 31, 1968, to all dwellings covered
by paragraph (1) and to all other dwellings except as exempted
by subsection (b).

(b) Nothing in section 804 (other than subsection (c)) shall
apply to-

(1) any single-family house sold or rented by an
owner: Provided, That such private individual owner does not
own more than three such single-family houses at any one time:
Provided further, That in the case of the sale of any such single-
family house by a private individual owner not residing in such
house at the time of such sale or who was not the most recent resi-
dent of such house prior to such sale, the exemption granted by this
subsection shall apply only with respect to one such sale within any
twenty-four month period: Provided further, That such bona fide
private individual owner does not own any interest in, nor is there
owned or reserved on his behalf, under any express or voluntary
agreement, title to or any right to all or a portion of the proceeds
from the sale or rental of, more than three such single-family
houses at any one time: Provided further, That after December 31,
1969, the sale or rental of any such single-family house shall be ex-
empted from the application of this title only if such house is sold
or rented (A) without the use in any manner of the sales or rental
facilities or the sales or rental services of any real estate broker,
agent, salesman, or of such facilities or services of any person in
the business of selling or renting dwellings, or of any employee or
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that the respondent in Jones falls under the 1968 statute, but that
such coverage will not commence until December 31, 1969.80 As the
Court pointed out in its decision in Jones, even after December
31, 1969, the 1968 statute will have no application to cases where, as
in Jones:

[T]he alleged discrimination occurred prior to April 11,
1968, the date on which the Act became law; and that, if
the Act were deemed applicable to such cases, the peti-
tioners' claim under it would nonetheless be barred by
the 180-day limitation period of §§ 810(b) and 812(a).81

agent of any such broker, agent, salesman, or person and (B) with-
out the publication, posting or mailing, after notice, of any adver-
tisement or written notice in violation of section 804(c) of this
title; but nothing in this proviso shall prohibit the use of attorneys,
escrow agents, abstractors, title companies, and other such profes-
sional assistance as necessary to perfect or transfer the title, or

(2) rooms or units in dwellings containing living quar-
ters occupied or intended to be occupied by no more than four
families living independently of each other, if the owner actually
maintains and occupies one of such living quarters as his residence.

(c) For the purposes of subsection (b), a person shall be
deemed to be in the business of selling or renting dwellings if-

(1) he has, within the preceding twelve months, partic-
ipated as principal in three or more transactions involving the sale
or rental of any dwelling or any interest therein, or

(2) he has, within the preceding twelve months partic-
ipated as agent, other than in the sale of his own personal resi-
dence in providing sales, or rental facilities or Sales or rental serv-
ices in two or more transactions involving the sale or rental of any
dwelling or any interest therein, or

(3) he is the owner of any dwelling designed or in-
tended for occupancy by, or occupied by, five or more families.
79. Civil Rights Act of April 11, 1968, P.L. 90-284, § 804, 82 Stat. 73:

As made applicable by section 803 and except as exempted by
sections 803(b) and 807, it shall be unlawful-

(a) To refuse to sell or rent after the making of a bona fide
offer, or to refuse to negotiate for the sale or rental of, or other-
wise make unavailable or deny, a dwelling to any person because
of race, color, religion, or national origin.

(b) To discriminate against any person in the terms, condi-
tions, or privileges of sale or rental of a dwelling, or in the provi-
sion of services or facilities in connection therewith, because of
race, color, religion, or national origin.

(c) To make, print, or publish, or cause to be made, printed,
or published any notice, statement, or advertisement, with respect
to the sale or rental of a dwelling that indicates any preference,
limitation, or discrimination based on race, color, religion, or na-
tional origin, or an intention to make any such preference, limita-
tion, or discrimination.

(d) To represent to any person because of race, color, reli-
gion, or national origin that any dwelling is not available for
inspection, sale, or rental when such dwelling is in fact so available.

(e) For profit, to induce or to attempt to induce any person
to sell or rent any dwelling by representations regarding the entry
or prospective entry into the neighborhood of a person or persons
of a particular race, color, religion, or national origin.
80. Civil Rights Act of April 11, 1968, P.L. 90-248, § 803 (b), 82 Stat. 73.
81. 392 U.S. at 417-18, n.21.
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Thus, although the Jones decision applied to refusals to sell by
private subdivision owners is of present importance, this import-
ance will be greatly diminished, if not totally negated, after De-
cember 31, 1969, even though :section 1982 and the 1968 statute
stand independently.

s2

In addition to the limited effect mentioned above, the holding
of Jones and the dicta supporting it, indicate that even those per-
sons exempted from the operation of the 1968 statute by virtue of
section 803 (b) may not discriminate in the sale or rental of housing.
In Jones the Court stated its holding in succinct terms:

[Section] 1982 bars all racial discrimination, private as well
as public, in the sale or rental of property, and . . . the
statute, thus construed, is a valid exercise of the power of
Congress to enforce the Thirteenth Amendment."8

In several parts of the opinion, the clear meaning of the Court's
holding was made even more unmistakable:

On its face .. .§ 1982 appears to prohibit all discrim-
ination against' Negroes in the sale or rental of property-
discrimination by private owners as well as discrimination
by public authorities. Indeed, even the respondents seem
to concede that, if § 1982 "means what it says"-to use the
words of the respondents' brief-then it must encompass
every racially motivated refusal to sell or rent and cannot
be confined to officially sanctioned segregation in housing.
Stressing what they consider to be the revolutionary impli-
cations of so literal a reading of § 1982, the respondents
argue that Congress cannot possibly have intended any
such result. Our examination of the relevant history, how-
ever, persuades us that Congress meant exactly what it
said.

84

[T] he structure of the 1866 Act, as well as its language,
points to the conclusion urged by the petitioners in this
case-that § 1 was meant to prohibit all racially motivated
deprivations of the rights enumerated in the statute, al-
though only those deprivations perpetrated "under color of
law" were to be criminally punishable under § 2.85
Thus, the real import of Jones is that it prohibits the private

home owner who puts up his own "for sale" sign from refusing to
sell to a black man because of the color of his skin. Such a pro-
hibition is not included in the 1968 statute.86  This, then, at least
on the surface, is the real effect of the decision in Jones. However,

82. Id. at 416-17, n.20.
83. Id. at 413.
84. Id. at 421-22.
85. Id. at 426.
86. Civil Rights Act of April 11, 1968, P.L. 90-284, § 803 (b), 82 Stat. 73.
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the true scope of the effect of the decision is governed by the en-
forceability of section 1982 as interpreted by the Court in Jones.

The decision in Jones can have no tangible effect if the pro-

hibitions set forth in the holding cannot be enforced. As a result
serious consideration must be given to the question of the enforce-
ability of those prohibitions, since, if they are unenforceable, the
decision in Jones is of no material value.

In discussing the differences between section 1982 and the
1968 statute, the Court in Jones stated that the enactment of the
1968 statute

had no effect upon § 1982 and no effect upon this liti-
gation, but it underscored the vast differences between,
on the one hand, a general statute applicable only to ra-
cial discrimination in the rental and sale of property and
enforceable only by private parties acting on their own
initiative, and, on the other hand, a detailed housing law,
applicable to a broad range of discriminatory practices and
enforceable by a complete arsenal of federal authority. 7

Thus, the Court pointed out the key to the enforcement of the pro-
visions of section 1982. The key is private initiative.

A supplementary question, centering on the effectiveness of
private initiative, is raised by an analysis of the enforceability of
section 1982. In oral argument before the Court in Jones, the At-
torney General of the United States stated that the potential of
the 1968 statute for effectiveness "is probably much greater than
[section 1982] because of the sanctions and the remedies that it
provides."8 8 The Attorney General's statement, as well as the state-
ment of the Court quoted immediately above, implies that, at the
very least, the rights guaranteed under section 1982 are not nearly
so well protected as those rights guaranteed by the 1968 statute.
As pointed out a "complete arsenal" of federal authority is avail-
able to enforce the provisions of the 1968 statute, while, because
of the fact that it provides no explicit method of enforcement, sec-
tion 1982 can only be enforced by private persons acting on their
own initiative.

The requirement of enforcement by private initiative rather
severely limits the effect of Jones. As pointed out by the Court, the
fact that section 1982 provides no explicit method of enforcement
does not prevent a federal court from fashioning an effective
equitable remedy. 9 Thus, where a right guaranteed under section
1982 is interfered with, the injured party must pursue the course

87. 392 U.S. at 416-17.
88. Id. at 416, n.19.
89. Id. at 414, n.13.
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followed by the petitioners in Jones: Upon a refusal to sell, the
aggrieved party must seek an injunction preventing the owner from
selling the property while the suit is being litigated and request
an order requiring the owner to sell to the petitioner.90 As the
Court points out, if the aggrieved party succeeds in the litigation,
he will be able to purchase the property at the price prevailing at
the time of the wrongful refusal.9 1 However, obvious problems of
expense and time consumption confront prospective petitioners,
and consequently the effectiveness of the remedy suggested by
the Court in Jones is questionable.

The real impact of the decision is that the right to buy a home
free from discrimination has been found by the Supreme Court
to be a right guaranteed by legislation enacted under the Thir-
teenth Amendment. Yet, the federal government has provided no
really effective sanction or remedy to protect that right. The fact
that a right guaranteed by Congress can only be enforced by the
person who suffers a deprivation of the right is, to understate the
point, somewhat incongruous.

The enforceability of section 1982 is not what it could and
should be. As a result the actual effect of the decision in Jones
is limited. At least private discrimination in the sale and rental of
housing has been condemned by the Court. But for practical pur-
poses, it remains for the Congress to effectively prevent such dis-
crimination by way of appropriate federal sanctions. This last
statement leads to one final question: Will Congress provide sanc-
tions and remedies in line with the decision of the Court in Jones?

As pointed out earlier, up to the time of the passage of the 1968
statute, which occurred before the decision in Jones, an examina-
tion of the decisions of the Court, dealing either directly or in
dicta with section 1982, gave the distinct impression that section
1982 did not prohibit private refusals to sell. Thus, at the time of
the passage of the 1968 statute-April 11, 1968-the members of
Congress undoubtedly felt that private refusals to sell were not pro-
hibited. The content of sections 803 and 804 of the 1968 statute
bear this out.9 2 In spite of this, Congress did not prohibit certain
private refusals to sell 93 It would therefore seem that there were
certain private refusals, prohibited by section 1982, which Congress
chose to exempt from the prohibition of the 1968 Act. In view of

90. Id.
91. Id. at 414-15, n.14.
92. See notes 78 & 79 supra.
93. Civil Rights Act of April 11, 1968, P.L. 90-284, § 803(b), 82 Stat. 73.
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this, it does not seem likely that that same Congress will set up
enforcement machinery to implement the decision in Jones.

James M. Bausch '69








