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BYSTANDER RECOVERY IN PRODUCTS
LIABILITY CASES

I. INTRODUCTION

Actions against manufacturers or retailers for personal. injury
resulting from products manufactured or sold by them may be
premised upon any one or more of, three theories of action, breach
of warranty, negligence, or strict tort liability.'

Conceptually, warranty actions are grounded in contract and
assert a breach of the contract between the seller and buyer of
goods, specifically that the goods do not conform to the standard
of quality set by the agreement of the parties. 2 This is so, whether
the warranty is an express subject with respect to which the
parties have dealt, or whether the term. is implied in the contract
by force of law..

On the other hand, both negligence and strict tort liability
arise out of the status of one who deals in goods and his relation
to those who are affected by goods passing through his hands.
While the actions differ in their elements, both negligence 4 and

1. While some commentators have lumped all products liability
cases where negligence is not an issue into the category of strict liability,
the RESTATEMENT (SECOND) OF TORTS § 402A (1965), together with such
cases as Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 67, 377 P.2d 897,
27 Cal. Rptr. 697 (1962), justify treating strict liability cases which proceed
on a contract theory separately from those which proceed on a tort theory,
even though the genesis of the two actions is the same. See PROSSER,
TORTS § 95 at 651 (3d ed. 1964):

The seller's warranty is a curious hybrid, born of the illicit inter-
course of tort and contract, unique in the law. In its inception the
liability was based on tort, and the action was on the case; and it
was not until 1778 that the first decision was reported in which
the plaintiff proceeded upon a contract theory. Thereafter the war-
ranty gradually came to be regarded as a term of the contract of
sale, express or implied, for which the normal remedy is a con-
tract action.

See also Prosser, The Assault Upon the Citadel, 69 YALE L.J. 1099, 1124-34
(1960).

2. See Canon v. Chapman, 161 F. Supp. 104, 110 (W.D. Okla. 1958);
Rasmus v. A.O. Smith Corp., 158 F. Supp. 70 (N.D. Iowa 1958); Paul Harris
Furniture Co. v. Morse, 10 Ill. 2d 28, 139 N.E.2d 275 (1956).

3. See Wyatt v. Cadillac Motor Car Div., 145 Cal. App. 2d 423, 302
P.2d 665 (1956).

4. PROSSER, TORTS § 95 at 648 (3d ed. 1964):
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strict tort liability5 have at their root the notion that the manu-
facturer or seller of goods, who is in a position to take steps to
protect users or consumers of goods processed or sold by them,
have not met the standard of care which society has imposed upon
them for its own protection.

One who is outside the chain of distribution of goods, and
who, although not a user or consumer, is injured by reason of their
defective condition, does not readily fit into the conceptual frame-
work of products liability. It is the purpose of this paper to ex-
plore the application of the law of products liability to cases in-
volving injuries to bystanders6 occasioned by defective goods.

II. LIABILITY OF THE MANUFACTURER
OR SELLER OF GOODS TO AN

INJURED BYSTANDER

A. WARRANTY

Because of the contractual nature of warranties, privity, i.e.,
the existence of a direct contractual relationship between the plain-
tiff who has been injured by the goods and the defendant who has
supplied them, is a conceptual necessity.8 Nevertheless courts

When goods are sold by one person to another, it is now well es-
tablished that the seller is under a duty to exercise the care of a
reasonable man of ordinary prudence to see that the goods do no
harm to the buyer. This duty, while it arises out of the relation
created by the contract, is not identical with the contract obliga-
tion, but is merely a part of the general responsibility, sounding
in tort, which is placed by the law upon anyone who stands in
such a relation that his affirmative conduct will affect the inter-
ests of another.

See also Colvin v. John Powell & Co., 163 Neb. 112, 118-19, 77 N.W.2d 900,
906-07 (1956); Driekosen v. Black, Sivalls & Bryson, Inc., 158 Neb. 531,
536-37, 64 N.W.2d 88, 92 (1954).

5. See Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d
828, 831-32 (1942):

While a right of action in such a case is said to spring from a
"warranty," it should be noted that the warranty here referred to is
not the more modern contractual warranty, but is an obligation
imposed by law to protect public health .... Here the liability of
the manufacturer and vendor is imposed by operation of law as a
matter of public policy for the protection of the public, and is not
dependent on any provision of the contract either expressed or
implied.

See also Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 67, 377 P.2d
897, 900-01, 27 Cal. Rptr. 697, 700-01 (1962).

6. Dean Prosser has defined the innocent bystander as "the person
who is standing around when the bottle of Coca-Cola blows up and who
gets his eye put out." 38 ALI PROCEEDINGS 55-56 (1961).

7. In order for there to be either an express contract or one by
implication, "the parties must occupy towards each other a contract status,
and there must be that connection, mutuality of intention, and interaction
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have gotten around the requirement of privity in actions based
upon warranty by various and sometimes questionable devices 9

where one not a party to the contract of sale had been injured by
defective goods. Among the devices employed was the invocation
of the contract law of third-party beneficiaries. 10 Proponents of
this approach took the position that since any warranties made by
the seller against defects likely to cause personal injury to the
user of the product were for the benefit of the user, the third-
party beneficiary doctrine should be applied to allow the user to
recover against the seller.1 ' This approach, however, was attended
by conceptual hazards of its own. For example, in order for the
third party to enforce such a contract, it must be shown that the
promisee in fact intended to confer a benefit upon the third party

by way of a gift 12 or the payment of a debt.'3  Absent such an
intention on the part of the promisee, one who derives a benefit
from the performance of the contract is an incidental beneficiary,
without rights under the contract.' 4 A device which gained some-
what wider acceptance was the fiction that, like a covenant run-
ning with the land, the manufacturer's warranty runs with the
goods to the ultimate consumer. 15 Other courts have found a war-
ranty made by the manufacturer directly to the consumer.' 6

These devices, however, have been generally unavailable to a
plaintiff who is neither a purchaser nor a user of the defective
product by which he has been injured.' Nevertheless, there have

of parties, generally expressed, though not very clearly, by the term 'priv-
ity.'" Van Buren Div. Toledo & S.H.R. v. Lamphear, 54 Mich. 575, 20
N.W. 590, 593 (1884).

8. In Hahn v. Ford Motor Co., 256 Iowa 27, 126 N.W.2d 350, 354
(1964), the Supreme Court of Iowa stated: "[Tihere is no implied war-
ranty of fitness from the manufacturer or dealer to members of the
general public." See also ANNOT., 75 A.L.R.2d 39 (1961); LLEWELLYN,
CASES ON SALES 204-340 (1930).

9. See Gillam, Products Liability in a Nutshell, 37 ORE. L. REV. 119,
153-55 (1958) for a list of 39 such devices.

10. See Ward Baking Co. v. Trizzino, 27 Ohio App. 475, 161 N.E. 557
(1928).

11. See Berger v. Standard Oil Co., 126 Ky. 155, 103 S.W. 245 (1907).
See also Savings Bank v. Ward, 100 U.S. 195 (1906) (disallowing the third-
party beneficiary approach); King v. Creekmore, 117 Ky. 172, 77 S.W. 689
(1903).

12. See 2 WILLISTON, CONTRACTS § 357 at 842 (3d ed. 1959).
13. Id. § 361 at 863.
14. Id. § 402 at 1088. See also Gimenez v. Great Atlantic & Pacific

Tea Co., 264 N.Y. 390, 191 N.E. 27 (1934).
15. See Coca-Cola Bottling Works v. Lyons, 145 Miss. 876, 111 So.

305 (1927).
16. See Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 382

(1920).
17. Mull v. Colt Co., 31 F.R.D. 154 (S.D.N.Y. 1962) (taxicab with
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been situations where courts have carried to extremes theories
improvised to avoid the limitations of the privity requirement.
A striking example of this is presented in Connolly v. Hagi,8

which involved a service station employee who was crushed by
an automobile when it lurched backward because the owner had
pushed the reverse gearshift button. The plaintiff alleged that
the manufacturer had, by means of extensive advertising, impliedly
or expressly warranted to the purchaser and to the plaintiff that
the car was safe and fit for its intended purposes, upon which
warranty the plaintiff relied in proceeding to service the car.
The court thought that the extensive advertising, together with
reliance thereon by the plaintiff, was sufficient to avoid the privity

defective transmission struck plaintiff, who was a pedestrian; no claim
for breach of warranty stated against manufacturer or seller of taxicab
under New York law); Woolley v. Uebelhor, 239 Md. 318, 211 A.2d 302
(1965) (car with defective brakes struck car standing at red light; no
warranty from manufacturer to plaintiff) (dicta); Berzon v. Don Allen
Motors, Inc., 23 App. Div. 2d 530, 256 N.Y.S.2d 643, 644 (1965) (truck
with defective brakes struck car occupied by plaintiffs; neither manu-
facturer nor dealer liable in warranty, since to allow warranty action "to
include bystanders and strangers . . . would be such a radical departure
from established law that if it is to be accomplished it should be done by
legislative action"); Kuschy v. Norris, 25 Conn. Sup. 383, 206 A.2d 275, 276
(1964) (plaintiff's decedent killed in collision with car with defective
brakes; seller not liable in warranty, since "To allow the warranty to run
to members of the general public such as persons who are in the path of
harm from a defective automobile, the court would have to conclude that
privity should be entirely disregarded."); Hahn v. Ford Motor Co., 256
Iowa 27, 126 N.W.2d 350, 354 (1964) (truck with defective brakes struck
car occupied by plaintiffs; recovery denied since "[T]here is no implied
warranty of fitness from the manufacturer or dealer to members of the
general public.") (alternative holding); Alexander Funeral Home, Inc. v.
Pride, 261 N.C. 723, 136 S.E.2d 120, 122 (1964) (auto collided with plaintiff's
house because of defective steering; plaintiff properly nonsuited since
"not privy to any contract of warranty ... and may not recover for
breach of warranty if one exists"); Rodriguez v. Shell's City, Inc., 141 So. 2d
590, 591 (Fla. 1962) (sanding disc disintegrated striking plaintiff several
feet away; recovery in warranty denied: "Whatever inroads have been
made in recent years toward liberalizing the availability of the implied
warranty action against one not in privity with the injured, the courts of
this state have never relaxed the requirement that the injured be a user
of the product involved."); Griffith v. Chevrolet Motor Div., 105 Ga. App.
588, 125 S.E.2d 525, 528 (1962) (truck with defective steering collided with
plaintiff's parked car; "since plaintiff was neither a 'purchaser' nor an
'ultimate consumer' he cannot rely upon any implied warranty of the
manufacturer"); Kasey v. Suburban Gas Heat of Kennewick, Inc., 60 Wash.
2d 468, 374 P.2d 549 (1962) (propane tank exploded resulting in property
damage and emotional shock to plaintiffs, who owned property nearby; no
warranty from supplier of tank to plaintiffs, since they were outside the
chain of distribution); Billington v. Pepsi-Cola Bottling Co., 106 N.Y.S.2d
129 (Schenectady County Ct. 1951) (bottle exploded when employee of
purchaser removed it from iced container; warranty count dismissed).

18. 24 Conn. Sup. 198, 188 A.2d 884 (1963).
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requirement.19

The fictitious nature of the court's approach is highlighted by
the following language: "It is the ultimate consumer who is to be
protected. The plaintiff may be regarded as an ultimate con-
sumer within this context. '20 While there may be adequate justifi-
cation for stretching warranty principles to reach a remote pur-
chaser of a manufacturer's products, it is believed that where a by-
stander is involved, it would be more appropriate to premise lia-
bility upon tort principles. 21 Thus, it was stated in one case 22 that

[W] e are not convinced we should extend our doctrine of
warranty recovery to bystanders outside the "distributive
chain." This for reason that whatever the refinements
of historic origins, similarities and distinctions between
tort and warranty may be . . .forms of action and vary-
ing requirements of proof and differing times for limi-
tations of actions are matters, not just of form but of the
substance of a jurisprudence. . . . An action for breach
of warranty, whether or not "sounding" in tort, is still
essentially a contract action. To recover thereunder a
plaintiff has to have some relationship to the contract of
sale, and the use which implicitly follows thereafter.23

The Uniform Commercial Code is presently in force in all the
states except Louisiana, and it has been adopted for the District
of Columbia and by the Virgin Islands.24 Consequently, the law of
warranty is today basically governed by the Code.

The Code recognizes two general types of warranties, express
warranties 25 and implied warranties. Implied warranties include
the warranty that the goods are merchantable 26 and the warranty
of fitness for a particular purpose.2 7

19. Id., 188 A.2d at 888.
20. Id.
21. It should be noted that the plaintiff in the Connolly case would

be classified as a user and therefore be protected under RESTATEMENT
(SECOND) OF TORTS § 402A (1965). See note 107 infra.

22. Piercefield v. Remington Arms Co., 375 Mich. 85, 133 N.W.2d 129
(1965). The plaintiff, a bystander, recovered from the manufacturer under
strict tort liability. See text at notes 122-26 infra.

23. Id., 133 N.W.2d at 133 (dissenting opinion).
24. FARNSWORTH & HONNOLD, CASES AND MATERIALS ON COMMERCIAL

LAW 7 (2d ed. 1968).
25. UNIFORM COMMERCIAL CODE § 2-313. See Elgin Jewelry Co. v.

Estes & Dozier, 122 Ga. 807, 810, 50 S.E. 939, 940 (1905). See also Canon v.
Chapman, 161 F. Supp. 104, 109 (W.D. Okla. 1958); Bell v. Menzies, 110
Ga. App. 436, 138 S.E.2d 731 (1964).

26. UNIFORM COMMERCIAL CODE § 2-314. See Eimco Corp. v. Joseph
Lombardi & Sons, 193 Pa. Super. 1, 162 A.2d 263 (1960); Schwartz v.
Macrose Lumber & Trim Co., 50 Misc. 2d 547, 270 N.Y.S.2d 875 (1966).

27. UNIFORM COMMERCIAL CODE § 2-315. See Pritchard v. Liggett &
Myers Tobacco Co., 295 F.2d 292, 296.(3d Cir. 1961).
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Under the U.C.C. any statement made by a seller concerning
his wares that does not appear to be mere opinion28 is held to give
rise to an express warranty if it becomes or is made a "part of
the basis of the bargain. '29 Moreover, any "description '3 0 of the
goods or any "sample or model ' 31 also creates an express warranty.

Of greater importance in products liability cases, however, are
the implied warranties of merchantability and of fitness for a
particular purpose. Under the Code "a warranty that the goods
shall be merchantable"3 2 is implied in a contract for their sale if
the seller is a merchant ' 3 with respect to goods of that kind.3 4 In
the distributive chain from manufacturer to processor there may be
several merchants: the manufacturer, one or more intermediate
distributors or wholesalers, and the retailer. Any of these links in
the chain may, because he deals in certain products, hold himself
out to those with whom he deals as having special knowledge or
skill peculiar to the products involved,3 5 and thus may be liable
to a person harmed by the goods if they do not meet the standards
for merchantability.

28. See WILLISTON, SALES §§ 202-03 (rev. ed. 1948).
29. UNIFORM COMMERCIAL CODE § 2-313(1). Comment 3 to this sec-

tion states:
In actual practice affirmations of fact made by the seller about
the goods during a bargain are regarded as part of the description
of those goods; hence no particular reliance on such statements
need be shown in order to weave them into the fabric of the
agreement.
30. See UNIFORM COMMERCIAL CODE § 2-313(1) (b).
31. See UNIFORM COMMERCIAL CODE § 2-313(1) (c).
32. UNIFORM COMMERCIAL CODE § 2-314 (2):
Goods to be merchantable must be at least such as (a) pass with-
out objection in the trade under the contract description; and
(b) in the case of fungible goods, are of fair average quality

within the description; and (c) are fit for the ordinary purposes
for which such goods are used; and (d) run, within the variations
permitted by the agreement, of even kind, quality and quantity
within each unit and among all units involved; and (e) are
adequately contained, packaged, and labeled as the agreement
may require; and (f) conform to the promises or affirmation of
fact made on the container or label if any.

See Shumard v. General Motors Corp., 270 F. Supp. 311 (S.D. Ohio 1967).
33. UNIFORM COMMERCIAL CODE § 2-104(1):
"Merchant" means a person who deals in goods of the kind or
otherwise by his occupation holds himself out as having knowledge
or skill peculiar to the practices or goods involved in the trans-
action or to whom such knowledge or skill may be attributed by
his employment of an agent or broker or other intermediary who
by his occupation holds himself out as having such knowledge or
skill.

See also UNIFORM COMMERCIAL CODE § 2-104, Comment 2.
34. UNIFORM COMMERCIAL CODE § 2-314(1). Note that one may be a

merchant but not a merchant with respect to the product involved.
35. BUNN, SNEAD & SPEIDEL, AN INTRODUCTION TO THE UNIFORM

COMMERCIAL CODE § 2.26A at 98 (1964).
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When the seller at the time of contracting has reason to know
of a particular purpose for which the goods are required and also
that the buyer is relying on the seller's skill or judgment in select-
ing or furnishing suitable goods, there arises, unless excluded or
modified by the parties, an implied warranty, the content of which
depends upon the facts of the particular case, that the goods are
fit for such purpose.36  However, unless the buyer's particular
purpose is one to which the goods are ordinarily put, the seller has
no liability from the mere fact of the sale.37 The seller must have
reason to know both the particular purpose for which the goods
are required and the buyer's reliance upon the seller's skill and
judgment.

38

Under the Code the old privity requirement has been con-
siderably relaxed. Thus, section 2-318 states:

A seller's warranty whether express or implied extends to
any natural person who is in the family or household of
his buyer or who is a guest in his home if it is reasonable
to expect that such person may use, consume or be affected
by the goods and who is injured in person by breach of the
warranty. A seller may not exclude or limit the oper-
ation of this section.3 9

The purpose of the foregoing section is to give the buyer's
family, household, and guests the benefit of the same warranty
which the buyer himself received in the contract of sale, thereby
freeing such persons from the strict requirements of privity be-
tween themselves and the seller.40 However, in the case of the by-
stander who does not fall within any of the designated relations
to the buyer, section 2-318 is of no avail, since in order to take
advantage of the section, a plaintiff must be both within the limited
class of beneficiaries 4 1 and also in a position where it is reasonable

36. UNIFORM COMMERCIAL CODE § 2-315. See also Catania v. Brown,
4 Conn. Cir. Ct. 344, 231 A.2d 668 (1967).

37. UNIFORM COMMERCIAL CODE § 2-315. See Holmes Packaging Ma-
chinery Corp. v. Bingham, 252 Cal. App. 2d 862, 60 Cal. Rptr. 769 (1967);
Kobeckis v. Budzko, 225 A.2d 418 (Me. 1967). See also Brown v. Chap-
man, 304 F.2d 149 (9th Cir. 1962).

38. BUNN, SNEAD & SPEIDEL, supra note 35, § 2.29 at 111. See also
Houston-Starr Co. v. Berea Brick & Tile Co., 197 F. Supp. 492 (N.D. Ohio
1961) (parties stood on equal footing and buyer could not have justifiably
relied on the skill or judgment of the seller).

39. UNIFORM COMMERCIAL CODE § 2-318.
40. See, e.g., Simpson v. Powered Products of Michigan, Inc., 24 Conn.

Sup. 409, 192 A.2d 555 (1963) (retailer's warranty extended to purchaser's
lessee); Harris v. Great Atlantic & Pacific Tea Co., 23 Mass. App.
Dec. 169 (1962) (seller's warranty extended to buyer's son); Green-
berg v. Lorenz, 9 N.Y.2d 195, 173 N.E.2d 773, 213 N.Y.S.2d 39 (1961)
(seller's warranty extended to buyer's household).

41. See Thompson v. Reedman, 199 F. Supp. 120 (E.D. Pa. 1961).
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to expect that the plantiff might "be affected by the goods. '42

According to the official comments to section 2-318, the drafts-
men of the Code felt that, apart from the face of the statute, the
section was neutral and not intended to enlarge or restrict de-
veloping case law.4 3  Thus, the courts were free to continue the
erosion of the privity requirement, despite the extension of the
concept of privity by section '2-318 to include certain persons out-
side the chain of distribution.

In view of the Code's "neutral" position, some courts have con-
tinued to expand the privity relationship to include persons other
than purchasers. Speed Fastners v. Newsom 44 was an action based
upon breach of both express and implied warranties under the
Code, brought by an employee who was injured when struck by a
fragment of a stud which separated when a fellow-employee, at-
tempting to fasten a piece of wood to a steel I-beam, fired a powder-
loaded stud-gun. In Speed Fastners the Tenth Circuit dismissed
the defendant-manufacturer's contentions of lack of privity with
the following statement:

In general, privity is not essential where an implied war-
ranty is imposed by the law on the basis of public policy.
We believe that the injured employee stands in the shoes
of his employer and that his cause of action based on.
implied warranty is not barred by the shield of privity.45

Thus, the court extended the relaxation of privity to a bystander 6

without the aid of section 2-318 of the Code.
In order to allow state legislatures a choice in determining

how far to extend the warranties of merchantability and fitness,

The court held that a guest passenger in an automobile was not within
the statutory "guest in his home" category, and therefore the warranties
could not be extended to him.

42. See Berzon v. Don Allen Motors, Inc., 23 App. Div. 2d 530, 256
N.Y.S.2d 643 (1965) (passengers in auto struck by truck with defective
brakes); Houchgertel v. Canada Dry Corp., 409 Pa. 610, 187 A.2d 575
(1963) (bystander). See also Yount v. Positive Safety Mfg. Co., 319 F.2d
324 (6th Cir. 1963); Johnson v.'General Motors Corp., 243 F. Supp. 694
(E.D. Tenn. 1965); Terry v. Double Cola Bottling Co., 263 N.C. 1, 138
S.E.2d 753 (1964); BUNN, SNEAD & SPEIDEL, supra note 35, § 2.29 at 111.

43. Speed Fastners, Inc. v. Newsom, 382 F.2d 395, 398 (10th Cir. 1967).
See UNIFORM COMMERCIAL CODE § 2-318, Comment 3. 'See also BUNN,
SNEAD & SPEIDEL, supra note 35, § 2.29 at 111.

44. 382 F.2d 395 (10th Cir. 1967).
45. Id. at 398.
46. While the court did not speak of the plaintiff. as a "bystander,"

it is believed that the plaintiff fits the definition used herein, since he was
outside the chain of distribution and was neither a consumer nor user of
the defective stud, even though it was thought that the employee should
stand in the shoes of his employer, who purchased the stud. See text at
note 6 supra. The court's rationale was that "The manufacturers know
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while still preserving a degree of uniformity among the states, the
Permanent Editorial Board for the U.C.C. has promulgated three
optional alternatives to section 2-318.17

Alternative A to section 2-318 is set forth above48 and has been
enacted in a majority of the jurisdictions. 49

Alternative B, which has been adopted in eight jurisdictions,
reads as follows:

A seller's warranty whether express or implied extends to
any natural person who may reasonably be expected to use,
consume or be affected by the goods and who is injured in
person by breach of the warranty. A seller may not ex-
clude or limit the operation of this section.50

Thus, alternative B does not limit the class of beneficiaries to
the buyer's family, household, and guests, but instead it expands
the class of beneficiaries of the warranty to encompass "any natural
person who may reasonably be expected to use, consume or, be
affected by the goods."

Alternative C is quite liberal in its extension of warranty
protection:

A seller's warranty whether express or implied extends
to any person who may reasonably. be expected to use,
consume or be affected by the goods and who is injured by
breach of the warranty. A seller may not exclude or limit
the operation of this section with respect to injury to the
person of an individual to whom the warranty extends. "

The major difference between alternatives B and C -is that
alternative B protects natural persons "who [are] injured in. per-
son by breach of the warranty," . while alternative C appearsto
reach other injuries in addition to those "in person."' Where either
alternative is in effect, the operative limitation with respect to
liability to a person outside the chain of distribution who sustains
injuries because of defective goods is that, in order to recover,

that most businesses are carried on through employees who will actually
use the product purchased by their employers." Id. at 398. While it may
be true that the plaintiff may have been a contemplated user, this fact
does not seem adequately to answer the defendant's contention that the
plaintiff was in fact not a user at all.

47. See PERMANENT EDITORIAL BOARD -FOR THE UNIFORM COMMERCIAL

CODE, REPORT No. 3 at 13 (1967).
48. See text at note 39 supra."
49. 1 UNIFORM LAWS ANNOTATED--UNIFORM .COMMERCIAL CODE 250

(1968). See Appendix infra for a list of the jurisdictions adopting alterna-
tive A.

50. Id. at 249-50. See Appendix infra for a list of jurisdictions
adopting alternative B.

51. Id. See Appendix infra for a list of jurisdictions adopting alter-
native C.
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such a person must be one who "may reasonably be expected to use,
consume or be affected by the goods." Whether a bystander is one
who "may reasonably be expected to . . . be affected by the goods"
would seem to depend upon all the circumstances, including the
circumstances under which the plaintiff was injured and the na-
ture of the goods by which the injury was sustained. For exam-
ple, it takes no far stretch of the imagination to foresee that, if an
automobile has such a defect that the driver may sometime lose
control of it, a pedestrian 52 or occupant of the automobile 5 may be
injured. Likewise, it would seem to be foreseeable that, if a car-
bonated beverage is improperly bottled so that the bottle might
explode, someone other than a purchaser may be standing near and
be struck by flying glass if the bottle explodes. 54  On the other
hand, it is perhaps not foreseeable that a hair dye which is limited
in distribution to licensed cosmetologists will come into the hands
of an ordinary consumer, who injures another by failure to take
precautions ordinary and well-known to experienced cosmetolo-
gists.55

The only complaint that one can have about the approach of
the Code draftsmen to the problem of warranty is that some rather
severe damage is done by the approach taken in the Code to the
niceties of legal analysis. As Dean Prosser has suggested:

[W] arranty appears to have introduced quite unnecessary
complications into strict liability to the consumer. No
one doubts that, in the absence of privity, the liability
must be in tort and not in contract. There is no need to
borrow a concept from the contract law of sales; and it is
"only by some violent pounding and twisting" that "war-
ranty" can be made to serve the purpose at all. It would
be far simpler if it were simply said that there is strict
liability in tort, declared outright, without an illusory con-
tract mask.5 6

It is to be considered, in this connection, that the warranties es-
tablished by sections 2-313, 2-314, and 2-315 of the Code are a term
of the contract between the buyer and seller. 57 Analytical con-

52. See, e.g., Mull v. Colt Co., 31 F.R.D. 154 (S.D.N.Y. 1962); Mitchell
v. Miller, 26 Conn. Sup. 142, 214 A.2d 694 (1965)

53. See, e.g., Vandermark v. Ford Motor Co., 61 Cal. 2d 256, 391 P.2d
168, 37 Cal. Rptr. 896 (1964).

54. See, e.g., Bornstein v. Metropolitan Bottling Co., 45 N.J. Super. 365,
132 A.2d 825 (1957); Nichols v. Nold, 174 Kan. 613, 258 P.2d 317 (1953).

55. See, e.g., Helene Curtis Industries, Inc. v. Pruitt, 385 F.2d 841 (5th
Cir. 1967), cert. denied, 391 U.S. 913 (1968).

56. PROSSER, TORTS § 97 at 681 (3d ed. 1964).
57. See Holmes Packaging Mach. Corp. v. Bingham, 252 Cal. App. 2d

862, 60 Cal. Rptr. 769 (1967); Lonzrick v. Republic Steel Corp., 1 Ohio
App. 2d 374, 205 N.E.2d 92 (1965), aff'd, 6 Ohio St. 2d 227, 218 N.E.2d 185
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fusion results when contract obligations are made enforceable by
and for the benefit of third persons, and tort concepts, such as
foreseeability that the plaintiff might be affected by the goods, are
imported into the law of contracts as a limitation upon the extent
of liability of the contracting parties. The result of this is that, at
least under alternative C to section 2-318, the obligations and lia-
bilities imposed by the Code warranties are different from the
obligations and liabilities imposed by the law of torts58 only in
that the Code warranties have their inception in a fictitious consen-
sus, while the tort strictures result purely by operation of law
without the necessity of a contractual relation.59 Thus, in a state
which accepts the tort theory of products liability, the only affect
of the Code provisions is to muddy conceptual waters by super-
imposing a misfit contractual liability upon an already existing
liability in tort, without any corresponding benefit to persons in-
jured by defective goods. Moreover, the contract approach of the
Code is likely to hinder the acceptance of the tort theory in states
where it has not yet been recognized, both because of the confusion
which it engenders and the reluctance of courts to expand the law
in an area where the legislature has spoken.60 Perhaps it would
have been better if the Code draftsmen had not attempted to treat
products liability in terms of contractual obligations and warranty,
but instead had made a seller subject to liability in tort in express
terms, with the obligations rising out of his status rather than his
contract.

6 1

B. NEGLIGENCE

Where for some reason neither warranty nor strict tort lia-

(1966); L.O. Whybark Co. v. Haley, 37 Ill. App. 2d 22, 184 N.E.2d 798 (1965).
Contra, Kopet v. Klein, 275 Minn. 525, 148 N.W.2d 385 (1967); Wood v. Hub
Motor Co., 110 Ga. App. 101, 137 S.E.2d 674 (1964).

58. See RESTATEMENT (SECOND) OF TORTS § 402A (1965).
59. See id., § 402A (2) (b).
60. See Henry v. John W. Eshelman & Sons, 99 R.I. 518, 209 A.2d 46,

49 (1965). But cf. Traynor, C.J. in Seely v. White Motor Co., 63 Cal. 2d 9,
403 P.2d 145, 149, 45 Cal. Rptr. 17, 21 (1965):

The law of sales has been carefully articulated to govern the
economic relations between suppliers and consumers of goods. The
history of the doctrine of strict liability in tort indicates that it was
designed, not to undermine the warranty provisions of the sales act
or of the Uniform Commercial Code but, rather, to govern the dis-
tinct problem of physical injuries.

See generally id., 403 P.2d at 149-52, 45 Cal. Rptr. at 21-24. See also
Speed Fastners, Inc. v. Newsom, 382 F.2d 395 (10th Cir. 1967).

61. See Mull v. Colt Co., 31 F.R.D. 154, 173 (S.D.N.Y. 1962): "If the
courts are willing to shift their focus to the tort aspects of warranty, there
is no reason to deny recovery to a bystander who is injured."
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bility is available to a person who is injured by defective goods,
adequate grounds may exist for an action premised upon negli-
gence of the manufacturer or seller of the goods. As in other
negligence actions, an essential element is that the defendant has
failed to exercise the care of a reasonable man under the circum-
stances. 2  If the product was in good condition when sold; the
seller is not responsible for injuries sustained when it undergoes
subsequent changes68 or wears out.64  Moreover, the seller' rmiy
assume that the product Will be put to normal use, and will be used
in accordance with properly given directions for the 'purpose for
which it was intended.15

Because the plaintiff must prove that the manufacturer has
failed to exercise reasonable care, the practical difficulties of main-
taining the action are extreme.66 The burden is on the plaintiff to
establish by a preponderance of the evidence that the manufacturer
or seller was negligent, and, in addition, the causal connection be-
tween this negligence and the injury.6 7  Generally, the plaintiff

62. RESTATMENT (SECOND) oF TORTS § 395, Comment a at 1074
'(1965):.

[T]he precaution necessary to comply with the standard of reason.-
able care varies with the danger involved. Consequently, the char-
acter of harm likely to result from the failure to exercise. care in
manufacture affects the question as to what is reasonable care.

See, e.g., C.D. Herme, Inc. v. R.C. Tway Co., 294 S*W.2d 534.(Ky. 1956)..
Moreover, the manufacturer's negligence may be traced over his entire ac-
tivity in manufacturing and selling the product. He may be negligent in
so designing the product that it is unsafe for its intended use. See, e.g.,
Robinson v. Reed-Prentice Corp., 286 F.2d 478 (9th Cir. 1961). He may
also be negligent if he fails to inspect materials which he. puts into the
product to detect possible defects therein. See, e.g., Roettig v. Westing-
house Electric & Mfg. Co., 53 F. Supp. 588 (E.D. Mo. 1944). Liability may
also be imposed for the manufacturer's failure to use proper care in giving
an adequate warning to the user. See, e.g., Land O'Lakes Creameries, Inc.
,v. Hugerholt, 319 F.2d 352 (8th Cir. 1963).

63. Jamison v. Reda Pump Co., 190 Okla. 593, 126 P.2d 71 (1942).
64. Nelson v. Swedish Hospital, 241 Minn. 551, 64 N.W.2d 38 (1954).
65. Mazzi v. Greenlee Tool Co., 320 F.2d 821 (2d Cir. 1963); Mc-

Cready v. United Iron & Steel Co., 272 F.2d 700 (10th Cir. 1959); Bennett
v. Pilot Products Co., 120 Utah 474, 235 P.2d 525 (1951).

66. "An injured person . . . is not ordinarily in a position to refute
such evidence or to identify the cause of the defect, for he can hardly be
familiar with the manufacturing process as the manufacturer himself is."
Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 463, 150 P.2d 436, 441 (1944)
(concurring opinion).

67. See Hahn v. Ford Motor Co., 256 Iowa 27, 126 N.W.2d 350 (1964);
Hyams v. King Kullen Grocery Co., 223 N.Y.S.2d 263 (Mun. Ct. N.Y. 1961).
,See also Woolley v. Uebelhor, 239 Md. 318, 211 A.2d 302 (1965) (bystand-
er's auto rear-ended by truck with defective brakes; court dismissed negli-
gence action against the manufacturer because no evidence of negligently
manufactured braking system); Cole v. Great Atlantic & Pacific Tea Co.,
44 Misc. 2d 694, 254 N.Y.S.2d 929 (1964) (res ipsa case; bystander's evi-
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must rely upon the doctrine of res ipsa loquitur s The conditions
necessary for the application of the doctrine of res ipsa may be
simply stated:

[W]hen the plaintiff in a negligence case proves that he
has been injured (a) by a casualty of a sort which usually
does not occur in the absence of negligence, (b) by an
instrumentality within the defendant's exclusive control,
(c) under circumstances indicating that it was not caused
by any voluntary act or neglect of the plaintiff, an infer-
ence that it was due to the defendant's negligence is
allowable.6 9

Where res ipsa is sought to be invoked in a products liability
case, a difficulty arises in demonstrating that, prior to the injury
the goods were within the defendant's exclusive control,70 because
the product may have passed through several hands on the way
to the consumer.71 This problem is compounded where the per-
son injured is a bystander, since the product is likely to be under
the control of someone other than the defendant manufacturer or
seller at the time of the injury.

In addition to the exclusive control requirement, there may be
a difficulty in establishing that the defect in the product which
caused the plaintiff's injury was due to negligence on the part of

dence insufficient to hold bottler); Chapman v. Redwine, 149 Colo.' 515,
370 P.2d 147 (1962) (bystander's evidence insufficient).

68. At least one court has recently extended the res ipsa doctrine into
the warranty field. In Vanek v. Kirby, - Ore. -, 450 P.2d 778 (1969), the
Supreme Court of Oregon, in an implied warranty action brought to re-
cover damages for personal injuries suffered by a guest in a defective
automobile, was confronted with the question of what constitutes suffi-
cient proof of causation in such an action. The court applied the rationale
of the cases where proof of the tort rested upon circumstantial evidence,
best illustrated by the res ipsa loquitur cases.

69. McCORMACK, EVIDENcE § 309 at 643 (1954). See also Helene
Curtis Industries, Inc. v. Pruitt, 385 F.2d 841 (5th Cir. 1967), cert. denied,
391 U.S. 913 (1968); PROSSER, TORTS § 39 at 218 (3d ed. 1964).

70. See, e.g., Goldman & Freiman Bottling Co. v. Sindell, 10 Md. 488,
117 A. 866 (1922). It should be mentioned that some courts have viewed
this requirement as necessitating actual physical possession, e.g., Curley v.
Ruppert, 272 App. Div. 438, 71 N.Y.S.2d 578 (1947), while the majority view
is that only the right to control or manage the product need be established,
e.g., Hyams v. King Kullen Grocery Co., 223 N.Y.S.2d 263 (Mun. Ct.
N.Y. 1961).

71. See Joffre v. Canada Dry Ginger Ale, Inc., 122 Md. 1, 158 A.2d 631
(1960); Trust v. Arden Farms Co., 50 Cal. 2d 217, 324 P.2d 583 (1958);
Keffer v. Logan Coca-Cola Bottling Works, Inc., 141 W. Va. 839, 93 S.E.2d
225 (1956); Miami Coca-Cola Bottling Co. v. Reisinger, 68 So. 2d 589 (Fla.
1953); Johnson v. Coca-Cola Bottling Co., 235 Minn. 471, 51 N.W.2d 573
(1952); Smith v. Coca Cola Bottling Co., 97 N.H. 522, 92 A.2d 658 (1952);
Jordon v. Coca Cola Bottling Co., 117 Utah 578, 218 P.2d 660 (1950).
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someone. 72 Thus, even if the defendant is under a duty to inspect
his goods, unless the defect is such as would be discoverable by a
reasonable inspection, then the defect was not caused by negligence
and the defendant will not be liable.78 Accordingly, in one case
where a bystander was injured when a piece of concrete was
thrown from a lawn mower, the court held that even if the mower
had been defectively designed, the bystander could not recover in
negligence since the defect was not discoverable by the exercise of
ordinary care.7 4

Even where negligence can be shown, whether by resort to
the res ipsa doctrine or otherwise, the plaintiff in a products
liability action must show that the defendant has violated a duty
to him. It is well established that a seller of goods is under a duty
to exercise reasonable care to see that the goods which pass through
his hands do not harm the buyer.75 However, early case law was
hesitant to expand this duty beyond the original purchaser,'7 al-
though there was some tendancy toward gradually extending the

72. See Manzoni v. Detroit Coca-Cola Bottling Co., 363 Mich. 235, 238,
109 N.W.2d 918, 920 (1961):

The warranty action, of ancient lineage, did not require a showing
of negligence . . . but it did require privity of contract. The neg-
ligence action . . . did not require privity but it did require that
the plaintiff show a lack of due care with respect to the par-
ticular article .... Either of these doctrines, literally applied,
gave the manufacturer a virtual immunity. As for privity, the
injured consumer and the manufacturer were contractual strangers,
unless related by a fiction. As for negligence, the annual output of
such bottles [Coca-Cola] often ran into the millions. To show
the negligence of the manufacturer with respect to any particular
bottle was an impossibility.
73. See Buria v. Rosedale Engineering Co., 7 App. Div. 2d 486, 184

N.Y.S.2d 395 (1959); Nathan v. Electriglas Corp., 37 N.J. Super. 494, 117
A.2d 620 (1955); Tralli v. Triple X Stores, 19 Conn. Sup. 293, 112 A.2d
507 (1954).

74. Purkey v. Sears, Roebuck & Co., 220 F.2d 700 (5th Cir. 1955).
75. See International Harvester Co. v. Land, 234 Ark. 682, 354 S.W.2d

13 (1962); Varas v. Barco Mfg. Co., 205 Cal. App. 2d 246, 22 Cal. Rptr. 737
(1962); Greyhound Corp. v. Brown, 269 Ala. 520, 113 So. 2d 916 (1959);
Darling v. Caterpillar Tractor Co., 171 Cal. App. 2d 713, 341 P.2d 23 (1959).

76. Winterbottom v. Wright, 10 Mees. & W. 109, 152 Eng. Rep. 402
(1842). Dicta in this case has formed the basis for the general rule, now
passe, that the manufacturer is not liable even for negligence to a remote
user or consumer with whom no privity of contract exists. The basis
seemed to be a desire to insulate manufacturers from liability during a
time of early industrial expansion, when such expansion was valued more
than protection for the consumer. The reason that this rule is dicta is
that in Winterbottom the plaintiff, a coach driver, sued a repairman who
had contracted with the owner of the coaches to keep the coaches in repair.
His action was based on this contract and did not assert negligence. Since he
was not a party to the contract, his complaint was properly dismissed.
See Carter v. Yardley & Co., 319 Mass. 92, 64 N.E.2d 693 (1946).
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duty to include others."

Today the basic decision with respect to the requirement of
privity in negligence actions in MacPherson v. Buick Motor Com-
pan y, '7 8 decided in 1916 by the New York Court of Appeals. In
MacPherson it was held that a manufacturer's responsibility for
defective products extended, without the limitation of privity of
contract, to any article which would be dangerous to human life
and limb if negligently made.7 9 Although it was not necessary
to the court's decision, it was stated that the manufacturer's lia-
bility extended beyond the ultimate purchaser,80 and today it is
recognized that the manufacturer's duty extends to anyone who
may reasonably be expected to be in the vicinity of the product's
probable use and who would be endangered if it is defective.8 '

77. By 1903 there had developed three exceptions to the Winterbottom
rule. Thomas v. Winchester, 6 N.Y. 397 (1852), carved the first exception
by imposing liability for a manufacturer's negligent production of "immi-
nently" dangerous products "intended to preserve, destroy, or affect human
life." Two other early exceptions have been stated as follows:

The second exception is that an owner's act of negligence which
causes injury to one who is invited by him to use his defective
appliance upon the owner's premises may form the basis of an
action against the owner....

The third exception to the rule is that one who sells or de-
livers an article which he knows to be imminently dangerous to
life or limb to another without notice of its qualities is liable to
any person who suffers an injury therefrom which might have
been reasonably anticipated, whether there were any contractual
relations between the parties or not.

Huset v. J.I. Case Threshing Mach. Co., 120 F. 865, 870-71 (8th Cir. 1903).
78. 217 N.Y. 382, 111 N.E. 1050 (1916).
79. Id. Buick, an automobile manufacturer, sold an automobile to a

retail dealer who in turn sold it to the plaintiff, MacPherson. While
MacPherson was in the car, a wheel suddenly collapsed causing him to be
thrown out and injured. The New York court's decision, written by Jus-
tice Cardozo, held that the principle announced in Heaven v. Pender, 11
Q.B.D. 503 (1883), was the appropriate test to be employed in this coun-
try. Justice Cardozo wrote:

If the nature of a thing is such that it is reasonably certain to
place life and limb in peril when negligently made, it is then a
thing of danger. Its nature gives warning of the consequences to
be expected. If to the element of danger there is added knowledge
that the thing will be used by persons other than the purchaser,
and used without new tests, then, irrespective of contract, the
manufacturer of this thing of danger is under a duty to make it
carefully.

MacPherson v. Buick Motor Co., supra, 111 N.E. at 1053. Thus, the courts
shifted from a position of protecting the manufacturer to a position of com-
plete protection for the consumer. For a comparison with the early under-
lying theory in such cases, see note 76 supra.

80. MacPherson v. Buick Motor Co., supra, 111 N.E. at 1053.
81. RESTATEMENT (SECOND) OF TORTS § 395 (1965). Later cases have

extended the manufacturer's duty to the purchaser's employees, O'Donnell
v. Geneva Metal Wheel Co., 183 F.2d 733 (6th Cir. 1950); to members of
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Thus, in the usual situation since MacPherson, the bystander has
had no difficulty in establishing a duty running to him from the
manufacturer or seller of goods. In Gaidry Motors v. Brannons2

the plaintiff, a pedestrian, was injured when an automobile with
defective brakes went out of control, and he sought recovery
against the seller of the defective automobile. The court in de-
fining the basis of tort liability in such a case stated: "[Tort lia-
bility] is based on a duty imposed by the law upon one who may
foresee that his actions or failure to act may result in an injury to
others. '8 3  Consequently, if injury is foreseeable from the manu-
facturer's action, then the law imposes a duty upon him to take
the necessary steps to prevent the injury, and in the absence of
such action, he will be liable in negligence.8 4

his family, Baker v. Sears, Roebuck & Co., 16 F. Supp. 925 (D. Cal. 1936);
to subsequent purchasers, State ex rel. Woodzell v. Garzell Plastics Indus-
tries, Inc., 152 F. Supp. 483 (E.D. Mich. 1957); and to other users of the
product, Reed & Barton Corp. v. Maas, 73 F.2d 359 (1st Cir. 1934).

82. 268 S.W.2d 627 (Ky. 1954).
83. Id. at 629.
84. Thus, in South Austin Drive-in Theatre v. Thomison, 421 S.W.2d

933 (Tex. 1967), a power mower manufacturer was held liable to a child
who was injured when run over by a lawn mower. The court felt that the
manufacturer should have foreseen that the rear guard was defectively
designed and could cause injury. See also Swearngin v. Sears, Roebuck &
Co., 376 F.2d 637 (10th Cir. 1967) (recovery in negligence against the
manufacturer by a bystander struck with mower discharge).

The exploding bottle cases have also been a fruitful area for by-
stander recovery. In Hyams v. King Kullen Grocery Co., 223 N.Y.S.2d 263
(Mun. Ct. N.Y. 1961), a bystander patron, who was injured when a bottle
exploded, sought recovery under the theory of res ipsa loquitur. The
court granted recovery on the ground that experience has taught that in
normal situations sound and properly prepared bottles do not explode un-
less someone has been negligent, and, in the absence of an intervening
cause, the duty is upon the bottler to see that the bottles are so prepared.
It should be noted that in North Carolina res ipsa is not available in an
exploding bottle case unless there is evidence of similar explosions reason-
ably proximate in time. See, e.g., Ashkenazi v. Nehi Bottling Co., 217 N.C.
552, 8 S.E.2d 818 (1940). The court in Bornstein v. Metropolitan Bottling
Co., 45 N.J. Super. 365, 132 A.2d 825 (1957), held a bottler liable in negli-
gence on the ground that the possibility of such explosions was fore-
seeable.

Another productive area is where the mechanical system of an auto-
mobile or truck is defective and a bystander is injured thereby. In Grif-
fith v. Chevrolet Motor Div., 105 Ga. App. 588, 125 S.E.2d 525 (1962), the
plaintiff's parked car had been struck by a truck with defective steering
that had been manufactured by the defendant. The court, reasoning from
MacPherson, held that the issue of the defendant's negligence should
have been submitted to the jury. But see Woolley v. Uebelhor, 239 Md.
318, 211 A.2d 302 (1965), discussed in note 67 supra. In Kasey v. Suburban
Gas Heat of Kennewick, Inc., 60 Wash. 2d 468, 374 P.2d 549 (1962), a by-
stander was allowed to recover in negligence when the court found that
the negligence of a propane furnisher was the proximate cause of his in-
jury.
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C. STRICT LIABILITY

The first cases applying concepts of liability without fault to
products liability situations involved injuries suffered by consum-
ers of unwholesome food and drink.8 5 Motivated in part by an
indignant public, the courts began shortly after the turn of the
century to treat liability of purveyors of food and other products
intended for intimate bodily use as involving distinctive questions
of public policy,8 6 and, by the use of both fictitious warranties8 7

and arguments based upon public policy,88 the courts abolished
privity as a bar to actions by subpurchasers and consumers in-
jured by defective food products, while at the same time denying
recovery when the product involved was not food.8 9 Later, strict
liability concepts came to be applied to products intended for
intimate external bodily use 90 and finally to other products.9 '
Early cases suggested little in the way of legal theories for their
holdings other than the continual public agitation over the quality
of food products, and many courts resorted to unique legal con-

85. See, e.g., Ketterer v. Armour & Co., 200 F. 322 (S.D.N.Y. 1912);
Parks v. G.C. Yost Pie Co., 93 Kan. 334, 144 P. 202 (1914); Mazetti v.
Armour & Co., 75 Wash. 622, 135 P. 633 (1913).

86. See cases cited in note 85 supra. See also Jacob E. Decker &
Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d 828 (1942). The court felt
that as between two innocent parties, the manufacturer rather than the
consumer should generally be held liable for injuries which the latter
suffers as a result of using the manufacturer's product.

87. See, e.g., Coca-Cola Bottling Works v. Lyons, 145 Miss. 876, 111
So. 305 (1927). See also RESTATEMENT (SECOND) OF TORTS § 402A, Com-
ment b at 348-49 (1965).

88. Some of the public policy considerations which have been sug-
gested are that:

The public has the right to and does expect, in the case of prod-
ucts which it needs and for which it is forced to rely upon the
seller, that reputable sellers will stand behind their goods; that
public policy demands that the burden of accidental injuries
caused by products intended for consumption be placed upon those
who market them, and be treated as a cost of production against
which liability insurance can be obtained; and that the consumer
of such products is entitled to the maximum of protection at
the hands of someone, and the proper persons to afford it are those
who market the products.

RESTATEMENT (SECOND) OF TORTS § 402A, Comment c at 349-50 (1965).
. 89. RESTATEMENT (SECOND) OF TORTS § 402A, Comment b at 348-49

(1965).
90. Hamon v. Digliani, 148 Conn. 710, 174 A.2d 294 (1961) (house-

hold detergent); Graham v. Bottenfield's, Inc., 176 Kan. 68, 269 P.2d 413
(1954) (hair preparation).

91. Putman v. Erie City Mfg. Co., 338 F.2d 911 (5th Cir. 1964) (wheel-
chair); Bowerman v. Goodyear Tire & Rubber Co., 105 F. Supp. 119, 120
(N.D. Tex. 1952) (tires) (dicta); Canada Dry Bottling Co. v. Shaw, 118 So.
2d 840 (Fla. 1960) (soda pop bottle); Nichols v. Nold, 174 Kan. 613, 258
P.2d 317 (1953) (Pepsi bottle).
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cepts.92

As early as 1944, there were indications in the courts of a
movement away from the anomalies that had grown up in the area
of products liability. In his concurring opinion in Escola v. Coca-
Cola Bottling Company,93 Justice Traynor stated his view that the
manufacturer's liability for his products should be severed from
the contract of sale between the dealer and the consumer and
should be premised in tort upon concepts of strict liabilityf 4

While there was a continual outpouring of critical discussion
of the products liability law9" and some advocacy in favor of
adopting the tort theory of liability first articulated by Justice
Traynor,96 it was not until 1962 that a court formally repudiated
the warranty theory and spoke straight-forwardly in the language

92. See Gillam, Products Liability in a Nutshell, 37 ORE. L. REV. 119,
153-55 (1957). See also Coca-Cola Bottling Works v. Lyons, 145 Miss.
876, 111 So. 305 (1927). The court used the fiction of a warranty running
with the goods much like the covenant running with the land of real
property law.

93. 24 Cal. 2d 453, 150 P.2d 436, 440 (1944).
94. "Such fictions are not necessary to fix the manufacturer's liability

under a warranty if the warranty is severed from the contract of sale be-
tween the dealer and the consumer and based on the law of torts . . . as a
strict liability." Id., 150 P.2d at 442-43. (concurring opinion). See also
Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d 828, 831-32
(1942):

While a right of action in [unwholesome food] case[s] is said to
spring from a "warranty," it should be noted that the warranty
here referred to is not the more modern contractual warranty, but
is an obligation imposed by law to protect public health .... It
is believed that much of the confusion among the courts on this
question is due to the failure to note this difference in the use of
the term "warranty." . . . The doctrine of privity of contract and
of the necessity therefor in order to sustain an action grew out
of the later action of assumpsit. It applies only when one is seek-
ing to enforce a contract. Here the liability of the manufacturer
and vendor is imposed by operation of law as a matter of
public policy for the protection of the public, and is not dependent
on any provision of the contract, either expressed or implied.

• . . We believe the better and sounder rule places liability solidly
on the ground of a warranty not in contract, but imposed by law
as a matter of public policy.
95. See, e.g., Friedmann, Social Insurance and the Principles of Tort

Liability, 63 HARV. L. REV. 241 (1949); James, Some Reflections on the
Bases of Strict Liability, 18 LA. L. REV. 293 (1958); James, Products Lia-
bility, (pts. 1-2), 34 TEX. L. REV. 44, 192 (1955); James, Social Insurance
and Tort Liability: The Problem of Alternative Remedies, 27 N.Y.U. L.
REv. 537 (1952); McNiece & Thornton, Is the Law of Negligence Obsolete?,
26 ST. JOHN'S L. REV. 255 (1952); Plant, Strict Liability of Manufacturers
for Injuries Caused by Defects in Products-An Opposing View, 24 TENN.
L. REV. 938 (1957).

96. See Prosser, The Assault Upon the Citadel, 69 YALE L.J. 1099,
1134 (1960).
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of tort. Chief Justice Traynor, speaking for the Supreme Court of
California in Greenman v. Yuba Power Products, Inc.97 stated the
rule to be that:

A manufacturer is strictly liable in tort when an article he
places on the market, knowing that it is to be used without
inspection for defects, proves to have a defect that causes
injury to a human being ...

Although . . strict liability has usually been based
on the theory of an express or implied warranty running
from the manufacturer to the plaintiff, the abandonment
of the requirement of a contract between them, the recog-
nition that the liability is not assumed by agreement but
imposed by law . . . and the refusal to permit the manu-
facturer to define the scope of its own responsibility for de-
fective products . . . make clear that the liability is not one
governed by the law of contract warranties but by the
law of strict liability in tort.9 8

The effect of this decision was immediate. Other courts agreed
at once that the proper theory was not one of warranty at all, but
simply strict liability in tort, wholly divorced from the ordinary
rules of contract.99 Moreover, the Greenman court's position was
adopted by the American Law Institute for the Restatement
formulation of the seller's liability for his products:

(1) One who sells any product in a defective condition
unreasonably dangerous to the user or consumer or to his
property is subject to liability for physical harm thereby
caused to the ultimate user or consumer or to his property,
if

(a) the seller is engaged in the business of selling
such a product, and
(b) it is expected to and does reach the user or con-
sumer without substantial change in the condition in
which it is sold.

97. 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1962). The plaintiff
was using a Shopsmith, which his wife had given him as a Christmas
present, as a lathe for turning a large piece of wood. He had been experi-
encing no difficulty with the wood when it suddenly flew out of the ma-
chine and hit him on the forehead, inflicting serious injuries. The Su-
preme Court of California held the manufacturer strictly liable in tort.

98. 59 Cal. 2d at 62-63, 377 P.2d at 900-01, 27 Cal. Rptr. at 700-01.
99. See, e.g., Suvada v. White Motor Co., 32 Ill. 2d 612, 210 N.E.2d

182 (1965); Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305
(1965); In the Suvada case the Illinois Appellate Court held that the plain-
tiff had a cause of action on the theory of implied warranty. See Suvada v.
White Motor Co., 51 Ill. App. 2d 318, 201 N.E.2d 313 (1964). The Supreme
Court of Illinois, however, preferred to ground the claim on the theory of
strict liability in tort. See Suvada v. White Motor Co., 32 Ill. 2d 612, 210
N.E.2d 182 (1965). See also Vandermark v. Ford Motor Co., 61 Cal. 2d 256,
391 P.2d 168, 37 Cal. Rptr. 896 (1964).
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(2) The rule stated in Subsection (1) applies although
(a) the seller has exercised all possible care in the
preparation and sale of his product, and
(b) the user or consumer has not bought the prod-
uct from or entered into any contractual relation with
the seller. 00

Under the Restatement formulation of the rule, the plaintiff
must allege and prove the following elements to make out a
cause of action in strict tort liability against a defendant who is
engaged in the business of selling the product which caused the
plaintiff injury: 1 1

1. That the product was in a defective condition at the
time it left the defendant's hands; 102
2. That the defect in the product made it unreasonably
dangerous to the person or property of the plaintiff; 0 3

3. That the injury to the plaintiff was caused by the
defective condition of the product; 0 4

4. That the product was expected to and did reach, the
plaintiff in a substantially unchanged condition; 0 5 and
5. That the plaintiff was a user or consumer of the prod-
uct.1

0 6

100. RESTATEMENT (SECOND) OF TORTS § 402A (1965).
101. See Cintrone v. Hertz Truck Leasing & Rental Service, 45 N.J.

434, 212 A.2d 769 (1965) (strict liability imposed upon lessor of motor
vehicles). Note that under § 402A, Comment f the occasional seller is
exempt from liability.

102. See RESTATEMENT (SECOND) OF TORTS § 402A, Comment g at 351
and Comment h at 351-52 (1965); Santor v. A & M Karagheusian, Inc., 44
N.J. 52, 207 A.2d 305, 313 (1965). See also Crane v. Sears, Roebuck & Co.,
218 Cal. App. 2d 855, 32 Cal. Rptr. 754 (1963) (pointing out that even a
nondefective product can come within the rule of strict liability in tort);
Dickerson, Products Liability: How Good Does a Product Have To Be?,
42 IND. L.J. 301 (1967) (suggesting conditions which would make a
product "legally defective"). See generally Jacobson v. Ford Motor Co.,
199 Kan. 64, 427 P.2d 621 (1967): "Regardless of the ground of liability
asserted, before a plaintiff can recover damages from a manufacturer, he
must show the product was defective or harmful. This is essential. If
the plaintiff cannot do so he has no cause of action on any theory." Id.,
427 P.2d at 624 (emphasis added). See also Casetta v. United States
Rubber Co., 260 Cal. App. 2d 841, 67 Cal. Rptr. 645 (1968).103. See RESTATEMENT (SECOND) OF TORTS § 402A, Comment i at 352-53
(1965). See also Helene Curtis Industries, Inc. v. Pruitt, 385 F.2d 841
(5th Cir. 1967), cert. denied, 391 U.S. 913 (1968); Royal v. Black & Decker
Mfg. Co., 205 So. 2d 307, 309-10 (Fla. 1967); Heaton v. Ford Motor Co.,
85 Ore. Adv. Sht. 823, 435 P.2d 806 (1967).

104. See Greening v. General Air-Conditioning Corp., 233 Cal. App. 2d
545, 43 Cal. Rptr. 662, 665 (1965): "Similarly, the Greenman theory of
strict tort liability arising from defective manufactured products is prem-
ised on proof of a causal relationship between the defect and the injury."

105. See RESTATEMENT (SECOND) OF TORTS § 402A, Comment g at 351
(1965).

106. See RESTATEMENT (SECOND) OF TORTS § 402A, Comment I at 354
(1965).
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Thus, under section 402A of the Restatement the doctrine of
strict liability is applicable where harm is caused to an "ultimate
user or consumer. '10 7 The "caveat" to section 402A states: "The
Institute expresses no opinion as to whether the rules stated in
this section may not apply to harm to persons other than 'users or
consumers.'" The Institute has therefore left the determination of
whether the bystander is afforded protection under the strict lia-
bility theory to the courts for a case-by-case analysis. 0 8

Under strict liability concepts, courts have found the requisite
"user or consumer" status and have therefore allowed recovery for
personal injuries sustained as a result of defective products in ac-
tions brought by remote purchasers; 10 employees of both direct1 0

and remote 1 ' purchasers; and nonpurchasing users, such as a
passenger in an automobile 1 2 or boat," 3 a mechanic servicing the
defendant's product," 4 an employee of a prospective purchaser,"5

107. Id. The ultimate consumer or user need not have purchased the
product at all, but "[he may be a member of the family of the final pur-
chaser, or his employee, or a guest at his table or a mere donee from the
purchaser." The term "user" is defined so as to include "[t]hose who are
passively enjoying the benefit of the product ... as well as those who are
utilizing it for the purpose of doing work upon it." See also Speyer, Inc. v.
Humble Oil & Refining Co., 275 F. Supp. 861 (W.D. Pa. 1967).

108. See RESTATEMENT (SECOND) OF TORTS § 402A, Comment o at 357,:.
"[T]he social pressure which has been largely responsible for the develop-
ment of the rule stated has been a consumers' pressure, and there is
not the same demand for the protection of casual strangers."

109. Newton v. Admiral Corp., 280 F. Supp. 202 (D. Colo. 1967)
(television); Tate v. Renault, Inc., 278 F. Supp. 457 (E.D. Tenn. 1967)
(automobile); Lee v. Sears, Roebuck & Co., 262 F. Supp. 232 (E.D. Tenn.
1966) (water heater); McKisson v. Sales Affiliates, Inc., 416 S.W. 2d 787
(Tex. 1967) (permanent wave preparation); Dunham v. Vaughan & Bush-
nell Mfg. Co., 86 Ill. App. 2d 315, 229 N.E.2d 684 (1967) (hammer); Vander-
mark v. Ford Motor Co., 61 Cal. 2d 256, 391 P.2d 168, 37 Cal. Rptr. 896
(1964) (automobile).

110. Speed Fastners, Inc. v. Newsom, 382 F.2d 395, 398 (10th Cir. 1967)
(stud-gun; breach of "implied warranty"). See note 46 supra.

111. Richey v. Sumoge, 273 F. Supp. 904 (D. Ore. 1967) (brush cutter);
Michlien Tire Co. v. Pendland, 416 S.W.2d 586, 591 (Tex. Civ. App. 1967)
(tire and tube) (dissenting opinion); Canifax v. Hercules Powder Co., 237
Cal. App. 2d 44, 46 Cal. Rptr. 552 (1965) (dynamite).

112. Hacker v. Rector, 250 F. Supp. 300 (W.D. Mo. 1966) (tire).
Fayette v. Volkswagen of America, Inc., 273 F. Supp. 323 (W.D. Tenn. 1967)
(passenger was remote purchaser's wife). See RESTATEMENT (SECOND) OF

TORTS § 402A, Comment I at 354.
113. See Wights v. Staff Jennings, Inc., 241 Ore. 301, 405 P.2d 624,

629 (1965) (purchaser's wife).
114. See Brown v. General Motors Corp., 355 F.2d 814 (4th Cir. 1966)

(plaintiff injured while servicing bulldozer; plaintiff was user but failed to
show bulldozer was defective); Casetta v. United States Rubber Co., 260
Cal. App. 2d 841, 67 Cal. Rptr. 645 (1968) (plaintiff injured when tire he
was mounting exploded; plaintiff was user but failed to show tire was
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a lessee11 6 or employee of a lessee, 1 7 a beauty shop patron,"" and
the wife,"19 child, 1 20 or patron 1 2 1 of a remote purchaser.

The most difficult case, however, is presented where the plain-
tiff is neither a consumer nor a user. Piercefield v. Remington
Arms Company122 was an action brought by a bystander, who was
injured when the barrel of a shotgun fired by his brother exploded,
against the manufacturer who made the shell fired, and the whole-
saler and retailer through whose hands the shell passed on its
way to the plaintiff's brother. The Supreme Court of Michigan, on
appeal from allowance of a motion to dismiss the "warranty"
count of the plaintiff's petition, held that the dismissal was error.
Prior decisions established that the defense of lack of privity was
no longer available in Michigan. 23  Moreover, the elements of the
warranty action were simply that a plaintiff relying upon the war-
ranty rule "must allege and prove (a) the defect of manufacture
upon which he relies, and (b) injury or damage caused by or re-
sulting from such defect.' 24  As the majority opinion in Pierce-

defective; case remanded for consideration of whether adequate warning
of danger was given).

115. Delaney v. Towmotor Corp., 339 F.2d 4 (2d Cir. 1964) (forklift
truck).

116. Putman v. Erie City Mfg. Co., 338 F.2d 911 (5th Cir. 1964) (wheel-
chair).

117. Greeno v. Clark Equipment Co., 237 F. Supp. 427 (N.D. Ind. 1965)
(forklift truck); Cintrone v. Hertz Truck Leasing & Rental Service, 45 N.J.
434, 212 A.2d 769 (1965) (leased truck).

118. Garthwait v. Burgio, 153 Conn. 284, 216 A.2d 189 (1965) (hair dye).
119. Fayette v. Volkswagen of America, Inc., 273 F. Supp. 323 (W.D.

Tenn. 1967) (purchaser's wife was passenger in defective automobile);
Coca Cola Bottling Co. v. Hobart, 423 S.W.2d 118 (Tex. Civ. App. 1967)
(ultimate buyer of soft drink; recovery allowed against retailer); Wights
v. Staff Jennings, Inc., 241 Ore. 301, 405 P.2d 624 (Ore. 1965) (wife was
passenger in defective boat).

120. LaGorga v. Kroger Co., 275 F. Supp. 373 (W.D. Pa. 1967) (jacket);
Bailey v. Montgomery Ward & Co., 6 Ariz. App. 213, 431 P.2d 108 (1967)
(pogo stick); McCormack v. Hankscraft Co., 278 Minn. 322, 154 N.W.2d 488
(1967) (vaporizer); Shamrock Fuel & Oil Sales Co. v. Tunks, 416 S.W.2d
779 (Tex. 1967) (kerosene mixture); Miller v. Preitz, 422 Pa. 383, 221 A.2d
320 (1966) (vaporizer).

121. Dippel v. Sciano, 37 Wis. 2d 433, 155 N.W.2d 55 (1967) (pool table;
breach of "implied warranty"); Garthwait v. Burgio, 153 Conn. 284, 216
A.2d 189 (1965) (beauty shop patron).

122. 375 Mich. 85, 133 N.W.2d 129 (1965), noted, 15 AM. U. L. REV. 150
(1965); 15 DRAKE L. REV. 137 (1966); 25 MD. L. REV. 267 (1965); 42
N. DAK. L. REV. 53 (1965); 41 WASH. L. REV. 161 (1966).

123. Id., 133 N.W.2d at 135, citing Hill v. Harbor Steel & Supply
Corp., 374 Mich. 194, 132 N.W.2d 54 (1965); Barefield v. LaSalle Coca-Cola
Bottling Co., 370 Mich. 1, 120 N.W.2d 786 (1963); Manzoni v. Detroit
Coca-Cola Bottling Co., 363 Mich. 235, 109 N.W.2d 918 (1961); Spence v.
Three Rivers Supply, 353 Mich. 120, 90 N.W.2d 873 (1958).

124. Piercefield v. Remington Arms Co., supra, 133 N.W.2d at 134.
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field suggested, the result of its holding a manufacturer liable on
a theory of breach of implied warranty would

be that of affirming a common law remedy for tortious
wrong bottomed upon breach of a legally implied, rather
than a contractually created, warranty of fitness. This
must be so since it is agreed that the plaintiff, a so-,
called bystander, did not at any time stand in a position
of legal privity with any defendant. 125

It is interesting to note that the court declined to state a prin-
ciple upon which the potential liability of a manufacturer to mem-
bers of the public might be limited, but instead it simply stated
that:

[W]hen the factual position of the suing plaintiff is so
far causally removed as to render the defect a remote
cause of his injury or damage, a case not now before us
will come to consideration. It is enough to say . . . that
it is now not necessary to establish "the outside limits of
the warranty protection. '' 26

In Mitchell v. Miller,1'27 a solution to the queston left open by
the Piercefield court was suggested. In Mitchell the plaintiff's
decedent was struck and killed while playing golf by an automobile
which, because of a defective transmission, broke away from a
parked position and rolled down a hill. Although the action
asserted a breach of warranty theory, the court premised its de-
cision allowing recovery upon tort principles. Recent develop-
ments in the products liability field had reestablished the com-
mon law action for defective products in tort rather than in con-
tract,'128 and the "implied warranty" had metamorphisized into
strict liability in tort.129 The court stated its view that the prin-
ciple of section 402A should not be limited by whether the
plaintiff was an ultimate user or consumer, but rather the limi-
tation should be phrased in terms of foreseeability. 130 Conse-
quently, if it is reasonably foreseeable that harm can come from a
defective product, liability should attach regardless of the plain-
tiff's relationship to the goods.

In Elmore v. American Motors Corporation,'3' the Supreme

125. Id., 133 N.W.2d at 133 (emphasis added).
126. Id., 133 N.W.2d at 135, citing Henningsen v. Bloomfield Motors,

Inc., 32 N.J. 358, 161 A.2d 69, 101 (1960).
127. 26 Conn. Sup. 142, 214 A.2d 694 (1965).
128. Id., 214 A.2d at 696, citing Hamon v. Digliani, 148 Conn. 710, 716,

174 A.2d 294, 296 (1961).
129. Mitchell v. Miller, supra, 214 A.2d at 697.
130. "Foreseeable or reasonable anticipation of injury from the defect

is becoming the test." Id., 214 A.2d at 698.
131. - Cal. App. 2d -, 451 P.2d 84, 75 CaL Rptr. 652 (1969).
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Court of California was presented with a bystander problem.
The plaintiff sustained personal injuries and property damage
when the car in which he was riding was struck by an auto-
mobile, manufactured by one defendant and sold by another,
which went out of control because of a defectively connected
drive shaft. Following Piercefield and Mitchell, the court allowed
recovery, noting that the "doctrine of strict liability may not be
restricted on a theory of privity of contract" nor "on the theory
that no representation of safety is made to the bystander.' 18 2 In
the course of its opinion, the court stated:

An automobile with a defectively connected drive shaft
constitutes a substantial hazard on the highway not only
to the driver and passenger of the car but also to pedes-
trians and other drivers. The public policy which pro-
tects the driver and passenger of the car should also
protect the bystander, and where a driver or passenger of
another car is injured due to defects in the manufacture
of an automobile and without any fault of their own, they
may recover from the manufacturer of the defective auto-
mobile.188

It is submitted that the approach taken in the Piercefield, Mit-
chell, and Elmore decisions is wholly proper. If products liability
is to be grounded in tort, it does not seem relevant to inquire into
the relationship between the plaintiff and the manufacturer of
the defective product. The notion of "privity" and the related
requirement that the plaintiff, in order to recover, must be a "user
or consumer" of the defective goods, are out of place in a tort action.
This becomes clear when two things are considered.

First, it is apparent that the "user or consumer" limitation had
its source in the conceptual quagmire of the warranty approach
to products liability.1 34 The courts have often failed to recognize
the diverse approaches taken to products liability litigation under
the warranty and strict liability theories. 35 Thus, one court, in
discussing which theory it would invoke, stated that "The law as
emerging is tending toward the [strict liability] treatment but
under either approach the elements remain the same. The differ-
ence is largely one of terminology.' ' 16 The result of the failure of
the courts to differentiate the two approaches has been that many
of the conceptual limitations of the warranty theory have been

132. Id., 451 P.2d at 88, 75 Cal. Rptr. at 656.
133. Id., 451 P.2d at 89, 75 Cal. Rptr. at 657.
134. See, e.g., Greeno v. Clark Equipment Co., 237 F. Supp. 427, 429

(N.D. Ind. 1965).
135. See note 94 supra.
136. Davis v. Wyeth Laboratories, Inc., 399 F.2d 121, 126 (9th Cir. 1968).
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carried over to the tort approach. One of the consequences of
this has been that a bastardized sort of privity requirement, in the
form of the "user or consumer" limitation, has been incorporated
into the Restatement section on strict products liability.187 As a
noted commentator has suggested:

[The injury to a bystander] is often a perfectly foreseeable
risk of the maker's enterprise, and the considerations for
imposing such risks on the maker without regard to his
fault do not stop with those who undertake to use the
chattel. Such a restriction is only the distorted shadow
of a vanishing privity which is itself a reflection of the
habit of viewing the problem as a commercial one be-
tween traders, rather than as part of the accident prob-
lem.1

8

Secondly, the nature of the "user or consumer" limitation indi-
cates that its essential function is to delimit the class of persons to
whom a manufacturer can foresee that injury might occur if his
product is defective.'8 9 In ordinary tort terminology, it is an as-
pect of proximate cause.' 40 Thus viewed, the "user or consumer"
limitation is an artificial barrier to the expansion of the tort theory
to its logical limits.

It is suggested that the "user or consumer" limitation be re-
placed by the "foreseeable plaintiff" criterion in cases in which a
manufacturer is sought to be held strictly liable for injuries re-
sulting from his defective products.' 4 ' Application of this test

137. See note 107 supra.
138. 2 HARPER & JAMES, THE LAW op TORTS § 28.16 at 1572 n.6

(1956).
139. In Helene Curtis Industries, Inc. v. Pruitt, 385 F.2d 841 (5th Cir.

1967), cert. denied, 391 U.S. 913 (1968), the Fifth Circuit used the foresee-
able plaintiff test to resolve the question of two manufacturers' strict
liability in tort. In Helene Curtis appellants' hair bleaching products had
been mixed and applied to the plaintiff's hair by a novice beautician friend
causing severe chemical burns. The court's decision restricted the scope
of the manufacturers' liability, holding that they were required to fore-
see only that their products would be used in a specific manner and in a
specific place. Therefore, since the injured party had not used the prod-
ucts in the specific manner and place, she was without the zone of danger
and not a foreseeable plaintiff. In short, in Helene Curtis the plaintiff,
although a user, was not a foreseeable user. In discussing the rationale
behind the foreseeability test becoming the limiting factor, the court noted
that "[T]he maker can know that not all of his products are perfect and in
light of this expectation can foresee that people within the vicinity of
expected use will be hurt if the product is defective." 285 F.2d at 860
(emphasis added). See also Olsen v. Royal Metals Corp., 392 F.2d 116
(5th Cir. 1968).

140. See, e.g., Greening v. General Air-Conditioning Corp., 233 Cal.
App. 2d 545, 43 Cal. Rptr. 662, 665 (1965).

141. This test would be premised upon the rationale of Palsgraf v.
Long Island Ry., 248 N.Y. 339, 162 N.E. 99 (1928), that liability for negli-
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would involve a factual determination of whether the person in-
jured was one who might reasonably be expected to be affected by
the goods.1 42 As under alternative C to section 2-318 of the Uniform
Commercial Code, all the circumstances of the injury, including the
nature of the defective product, would bear upon resolution of
this latter question. 143

Adoption of this approach, while achieving the goal of pre-
venting the manufacturer from becoming an absolute insurer of
his goods and at the same time allowing recovery to worthy plain-
tiffs, would preserve the internal consistency of the conceptual
framework of the law of torts. 4 4  It is generally accepted that a
manufacturer's duty to protect persons against negligently made
goods has been extended beyond "users or consumers" to by-
standers under the foreseeability test. 45  No reason is apparent
why a different test should be invoked in strict liability actions to
delimit the scope of the manufacturer's duty. Indeed, the same
policy considerations that led the courts to abandon the privity
notion in negligence actions would seem to be persuasive where
liability is sought to be imposed on strict tort principles. 46  The
only difference of substance between the actions appears to be that
the negligence action is premised upon a demonstrable fault com-
mitted by the defendant in manufacturing the defective product,
while in the strict tort action, fault is not an element, but rather

gence should depend upon the foreseeability of harm to the person
in fact injured. See also MacPherson v. Buick Motor Co., 217 N.Y. 382,
111 N.E. 1050 (1916). For a case adopting this approach, see Klimas v.
International Telephone & Telegraph Corp., 37 U.S.L.W. 2594 (D.R.I.
Mar. 25, 1969).

142. See Lascher, Strict Liability in Tort for Defective Products: The
Road to and Past Vandermark, 38 So. CALIF. L. REV. 30, 55 (1965). "There
is no 'true rule' which will prevent the prostitution of the doctrine of strict
liability into a form of absolute liability under which the maker is liable
for all accidents resulting from unknown causes." Helene Curtis Indus-
tries, Inc. v. Pruitt, 385 F.2d 841, 859 (5th Cir. 1967), cert. denied, 391
U.S. 913 (1968).

143. See text at notes 51-53 supra.
144. See Piercefield v. Remington Arms Co., 375 Mich. 85, 133 N.W.2d

129, 135 (1965): "Some quibbler may allege that this is liability without
fault. It is not. As made clear above, a plaintiff relying upon the rule
must prove a defect attributable to the manufacturer and causal connec-
tion between that defect and the injury or damage of which he complains."

145. See text at notes 82-84 supra. In Wright v. Massey-Harris, Inc.,
68 Ill. App. 2d 70, 215 N.E.2d 465, 467 (1966), the court, noting that a negli-
gence action against a manufacturer does not differ from an ordinary neg-
ligence action, stated: "In other words, such liability is governed by the
'foreseeability test' as in any other negligence action without regard to
the nature of the product or whether the defendant knew of its dangerous
propensities or not."

146. See note 88 supra.
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liability rests upon the defendant's status as one who has manu-
factured a defective product.147 If this is true, then it is submitted
that once the defendant's responsibility for placing the defective
product on the market is established, the duty of the manufacturer
should extend to all persons who are within the "zone of danger"
of injury from the product, which is essentially the same test as is
applied in negligence actions, once the requisite "fault" is estab-
lished.

148

III. CONCLUSION

Projecting trends in an area as volatile as products liability
can be an extremely hazardous occupation. However, out of
the tumultuous activity some rather distinct patterns are emerg-
ing. The approach taken by the Restatement of Torts section
402A appears to be well on its way toward becoming the ma-
jority position in cases involving personal injuries or property
damage resulting from defective products. 149 On the other hand,
the warranty approach exemplified by article 2 of the Uniform
Commercial Code is being rapidly relegated to a position of second-
ary importance, reserved for use in making the transition between
sole reliance on the negligence theory in nonfood products liability
cases 50 and adoption of the strict tort theory, and in situations
involving economic loss resulting from defective products.' 51

147. The rationale for basing the liability upon the manufacturer's
status rather than upon fault is best pointed out in Justice Traynor's con-
currence in Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 150 P.2d 436,
440-41 (1944):

Even if there is no negligence, however, public policy demands
that responsibility be fixed wherever it will most effectively re-
duce the hazards to life and health inherent in defective products
that reach the market. It is evident that the manufacturer can
anticipate some hazards and guard against the recurrence of others,
as the public cannot. Those who suffer injury from defective
products are unprepared to meet its consequences. The cost of an
injury and the loss of time or health may be an overwhelming mis-
fortune to the person injured, and a needless one, for the risk of
injury can be insured by the manufacturer and distributed among
the public as a cost of doing business. It is to the public interest to
discourage the marketing of products having defects that are a
menace to the public. If such products nevertheless find their
way into the market it is to the public interest to place the re-
sponsibility for whatever injury they may cause upon the manu-
facturer, who, even if he is not negligent in the manufacture of
the product, is responsible .... Against such a risk there should
be general and constant protection and the manufacturer is best
situated to afford such protection.

See also the dissenting opinion in Magrine v. Spector, 100 N.J. Super. 223,
241 A.2d 637, 638 (1968).

148. See note 139 supra.
149. See Appendix infra.
150. See note 84 supra.
151. See Seely v. White Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal.
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The prospective position of the bystander in all this is some-
what less certain, although there are some indications that the
courts will ultimately come to apply the "foreseeable plaintiff"
test in resolving the question whether a manufacturer's duty ex-
tends to persons who are neither users nor consumers. 15 2

Whether the foregoing projection becomes reality depends
largely upon the attitudes of the courts, 15 3 and where products
liability is concerned:

The law should be based on current concepts of what is
right and just and the judiciary should be alert to the
never-ending need for keeping its common law principles
abreast of the times. Ancient distinctions which make no
sense in today's society and tend to discredit the law should
be readily rejected .. 154

Charles J. Addy '70
John J. Gross '69

Rptr. 17 (1965); Price v. Gatlin, 241 Ore. 315, 405 P.2d 502 (1965). Contra,
Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305 (1965).

152. "Preferably, a manufacturer of a defective product should be held
liable to a user or those endangered by its probable use under the now
tested and developing rule of strict tort liability." McCormack v. Hanks-
craft Co., Inc., 278 Minn. 322, 154 N.W.2d 488, 491 (1967) (court's
syllabus). See also Klimas v. International Telephone & Telegraph Corp.,
37 U.S.L.W. 2594 (D.C.R.I. Mar. 25, 1969); Helene Curtis Industries, Inc.
v. Pruitt, 385 F.2d 841, 860 (5th Cir. 1967), cert. denied, 391 U.S. 913 (1968).

153. See, e.g., Helene Curtis Industries, Inc. v. Pruitt, 385 F.2d 841, 859
(5th Cir. 1967), cert. denied, 391 U.S. 913 (1968).

154. Schipper v. Levitt & Sons, Inc., 44 N.J. 70, 207 A.2d 314, 325 (1965).
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APPENDIX
FOOTNOTES

1. ALA. CODE tit. 7A, § 2-318 (1966) (warranty and strict liability);
Harnischfeger Corp. v. Harris, 280 Ala. 93, 190 So. 2d 286 (1966) (negli-
gence).

2. ALASKA STAT. § 45.05.104 (1962) (warranty).
3. ARiz. REV. STAT. § 44-2335 (Spec. UCC Pamphlet 1967) (warranty);

Bailey v. Montgomery Ward & Co., 6 Ariz. App. 213, 431 P.2d 108 (1967)
(strict liability); Witt Ice & Gas Co. v. Bedway, 72 Ariz. 152, 231 P.2d 952
(1951) (negligence).

4. ARK. STAT. § 85-2-318 (1961) (warranty); § 85-2-318.1 (Supp.
1967) (no privity required in warranty; strict liability); Williams v. Okla-
homa Tire & Supply Co., 85 F. Supp. 260 (W.D. Ark. 1949) (negligence).

5. California omitted § 2-318. See CALIF. CODE ANN. COMM. §
2-318, Comment (West 1964); Vandermark v. Ford Motor Co., 61 Cal. 2d 256,
391 P.2d 168, 37 Cal. Rptr. 896 (1964) (strict liability); Southern Arizona
York Refrig. Co. v. Bush Mfg. Co., 331 F.2d 1 (9th Cir. 1964) (negligence).

6. COLO. REv. STAT. ANN. § 155-2-318 (1963) (warranty); Newton v.
Admiral Corp., 280 F. Supp. 202 (D. Colo. 1967) (strict liability); Consoli-
dated Gas & Equip. Co. v. Carver, 257 F.2d 111 (10th Cir. 1958) (negli-
gence).

7. CONN. GEN. STAT. REV. § 42a-2-318 (Supp. 1967) (warranty);
Garthwait v. Burgio, 153 Conn. 284, 216 A.2d 189 (1965) (strict liability);
Jump v. Ensign-Bickford Co., 117 Conn. 110, 167 A. 90 (1933) (negligence)
(dictum).

8. DEL. CODE ANN. tit. 5A, § 2-318 (Spec. UCC Pamphlet 1967)
(warranty); Barni v. Kutner, 45 Del. 550, 76 A.2d 801 (1950) (strict lia-
bility); Hunter v. Quality Homes, 45 Del. 100, 68 A.2d 620 (1949) (neg-
ligence).

9. FLA. STAT. § 672.2-318 (1965) (warranty); Bernstein v. Lily-
Tulip Cup Corp., 177 So. 2d 362 (Fla. 1965), aff'd, 181 So. 2d 641 (Fla. 1966)
(strict liability; warranty terminology); Matthews v. Lawnlite Co., 88 So.
2d 299 (Fla. 1956) (negligence).

10. GA. CODE ANN. § 109A-2-318 (1962) (warranty and strict liabil-
ity); Johnson v. Ernest G. Beaudry Motor Co., 170 F. Supp. 164 (N.D. Ga.
1958) (negligence).

11. HAWAII REV. LAWS § 2-318 (Supp. 1965) (warranty); Brown v.
Chapman, 304 F.2d 149 (9th Cir. 1962), aff'g 198 F. Supp. 78 (D. Hawaii
1961) (strict liability; warranty terminology; negligence (dictum)).

12. IDAHO CODE ANN. § 28-2-318 (1967) (warranty); Abercrombie v.
Union Portland Cement Co., 35 Idaho 231, 205 P. 1118 (1922) (strict lia-
bility; warranty terminology).13. ILL. ANN. STAT. c. 26, § 2-318 (Smith-Hurd 1965) (warranty);
Suvada v. White Motor Co., 32 Ill. 2d 612, 210 N.E.2d 182 (1965) (strict
liability); Dunham v. Vaughan & Bushnel Mfg. Co., 86 Ill. App. 2d 315, 229
N.E.2d 684 (1967) (negligence).

14. IND. ANN. STAT. § 19-2-318 (1964) (warranty); Greeno v. Clark
Equipment Co., 237 F. Supp. 427 (N.D. Ind. 1965) (strict liability); Holland
Furnace Co. v. Nauracaj, 105 Ind. App. 574, 14 N.E.2d 339 (1939) (negli-
gence).

15. IOWA CODE ANN. § 554.2318 (1967) (warranty); State Farm Mut.
Auto. Ins. Co. v. Anderson-Weber, Inc., 252 Iowa 1289, 110 N.W.2d 449
(1961) (strict liability; warranty terminology); Bengford v. Carlem
Corp., - Iowa -, 156 N.W.2d 855 (1968) (negligence).16. KAN. STAT. ANN. § 54-2-318 (1965) (warranty); B.F. Goodrich
Co. v. Hammond, 269 F.2d 501 (10th Cir. 1959) (strict liability); Vrooman
v. Beech Aircraft Corp., 183 F.2d 479 (10th Cir. 1950) (negligence).
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17. Ky. REV. STAT. § 355-2-318 (1962) (warranty); Dealers Transp.
Co. v. Battery Distrib. Co., 402 S.W.2d 441 (Ky. 1966) (strict liability);
Collins v. Clayton & Lambert Mfg. Co., 299 F.2d 362 (6th Cir. 1962)
(negligence).

18. Louisiana did not enact the Code. See LA. CIv. CODE ANN. arts.
2476, 2520-2548 (West 1952) (warranty); Lartigue v. R.J. Reynolds Tobacco
Co., 317 F.2d 19 (5th Cir.), cert. denied, 375 U.S. 865 (1963) (strict liability;
warranty terminology); Meche v. Farmers Drier & Storage Co., 193 So. 2d
807 (La. 1967) (strict liability); Smith v. New Orleans & N.E. Ry., 245 La.
1099, 153 So. 2d 533 (1963) (negligence).

19. ME. REV. STAT. ANN. tit. 11, § 2-318 (1964) (warranty); Pelle-
tier v. Dupont, 124 Me. 269, 128 A. 186 (1925) (strict liability; warranty
terminology); Todd Shipyards Corp. v. United States, 69 F. Supp. 609 (S.D.
Me. 1947) (negligence) (dictum).

20. MD. ANN. CODE art. 95B, § 2-318 (1964) (warranty); Vaccarino v.
Cozzubo, 181 Md. 614, 31 A.2d 316 (1943) (strict liability); Babylon v.
Scruton, 215 Md. 299, 138 A.2d 375 (1958) (negligence).

21. MASS. ANN. LAWS C. 106, § 2-318 (1963) (warranty); Kennedy v.
Brockelman Bros., 334 Mass. 225, 134 N.E.2d 747 (1956) (strict liability;
warranty terminology); Sylvania Elec. Prod. v. Barker, 228 F.2d 842 (1st
Cir. 1955), cert. denied, 350 U.S. 988 (1956) (negligence).

22. MICH. STAT. ANN. § 19.2318 (1964) (warranty); Piercefield v.
Remington Arms Co., 375 Mich. 85, 133 N.W.2d 129 (1965) (strict liability);
Vroman v. Sears, Roebuck & Co., 387 F.2d 732 (6th Cir. 1968) (negligence)
(dictum).

23. MINN. STAT. § 336.2-318 (1967) (warranty); McCormack v. Hanks-
craft, 278 Minn. 322, 154 N.W.2d 488 (1967) (strict liability and negligence).

24. MIss.; CODE ANN. § 41A:2-318 (Spec. U.C.C. Supp. 1967) (war-
ranty); State:Stove Mfg. Co. v. Hodges, 189 So. 2d 113 (Miss. 1966), cert.
denied, 386 U.S. 912 (1967) (strict liability); Grey v. Hayes-Sammons
Chemical Co., :310 F.2d 291 (5th Cir. 1962) (negligence).

25. Mo. REV. STAT. § 400.2-318 (Supp. 1967) (warranty); Hacker v.
Rector, 250 F. Supp. 300 (W.D. Mo. 1966) (strict liability); Stevens v.
Durbin-Durco Inc., 377 S.W.2d 343 (Mo. 1964) (negligence) (dictum).

26. MONT. REV. CODES ANN. § 87A-2-318 (Supp. 1964) (warranty);
Bolitho v. Safeway Stores, Inc., 109 Mont. 213, 95 P.2d 443 (1939) (strict
liability); Larson v. United States Rubber Co., 163 F. Supp. 327 (D. Mont.
1958) (negligence).

27. NEB. REV. STAT. § 2-318 (Spec. UCC Vol. 1964) (warranty); Asher
v. Coca-Cola Bottling Co., 172. Neb. 855, 112 N.W.2d 252 (1961) (strict
liability); Colvin v. John Powell & Co., 163 Neb. 112, 77 N.W.2d 900
(1956) (negligence).

28. NEV. REV. STAT. § 104.2318 (1967) (warranty); Shoshone Coca-Cola
Bottling Co. v. Dolinski, 82 Nev. 439, 420 P.2d 855 (1966) (strict liability);
Underhill v. Anciaux, 68 Nev. 69, 226 P.2d 794 (1951) (negligence).

29. N.H. REV. STAT. ANN. § 382-A:2-318 (1961) (warranty); Smith v.
Salem Coca-Cola Bottling Co., 92 N.H. 97, 25 A.2d 125 (1942) (strict lia-
bility); Lenz v. Standard Oil Co., 88 N.H. 212, 186 A. 329 (1936) (negli-
gence).

30. N.J. REV. STAT. § 12A:2-318 (1962) (warranty); Santor v. A & M
Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305 (1965) (strict liability); Martin
v. Bengue, Inc., 25 N.J. 359, 136 A.2d 626 (1957) (negligence).

31. N.M. STAT. ANN. § 50A-2-318 (1962) (warranty); Tafoya v. Las
Cruces Coca-Cola Bottling Co., 59 N.M. 43, 278 P.2d 575 (1955) (neg-
ligence).

32. N.Y. U.C.C. § 2-318 (McKinney 1964) (warranty); Delaney v.
Towmotor Corp., 339 F.2d 4 (2d Cir. 1964) (strict liability); Hentschel v.
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Baby Bathinette Corp., 215 F.2d'102 (2d Cir. 1954), cert. denied, 349 U.S.
923 (1955) (negligence).

33. N.C. GEN. STAT. § 25-2-318 (1965) (warranty); Terry v. Double
Cola Bottling Co., 263 N.C. 1, 138 S.E.2d 753 (1964) (strict liability; war-
ranty terminology); Corprew v. Geigy Chemical Corp., 271 N.C. 485, 157
S.E.2d 98 (1967) (negligence).

34. N.D. CENT. CODE § 41-02-35 (1968) (warranty); Lang v. General
Motors Corp., 136 N.W.2d 805 (N.D. 1965) (strict liability and negligence).

35. OHIO REV. CODE ANN. § 1302.31 (Baldwin 1964) (warranty);
Lonzrick v. Republic Steel Corp., 1 Ohio App. 2d 374, 205 N.E.2d 92 (1965)
(strict liability); Wood v. General Elec. Co., 159,Ohio St. 273, 112 N.E.2d 8
(1953) (negligence).

36. OKLA. STAT. tit. 12A, § 2-318 (1961) (warranty); Helene Curtis
Industries, Inc. v. Pruitt, 385 F.2d 841 (5th Cir. 1967), cert. denied, 391
U.S. 913 (1968) (strict liability); Barnhart v. Freeman Equip. Co., 441 P,2d
993 (Okla. 1968) (negligence).

37. ORE. REV. STAT. § 72.3180 (1967) (warranty); Heaton v. Ford
Motor Co., 85 Ore. Adv. Sht. 823, 435 P.2d 806 (1967) (strict liability); State
ex rel. Western Seed Prod. Corp. v. Campbell, - Ore. -, 442 P.2d 215
(1968) (negligence).

38. PA. STAT. ANN. tit. 12A, § 2-318 (1954) (warranty); Webb v. Zern,
422 Pa. 424, 220 A.2d 853 (1966) (strict liability); Smith v. Hobart Mfg.
Co., 302 F.2d 570 (3d Cir. 1962) (negligence) (dictum).

39. R.I. GEN. LAws ANN. § 6A-2-318 (Supp. 1962) (warranty); Klimas
v. International Telephone & Telegraph Corp., 37 U.S.L.W. 2594 (D.R.I.
Mar. 25, 1969) (strict liability); Pastorelli v. Associated Engineers, Inc.,
176 F. Supp. 159 (D.R.I. 1959) (negligence).

40. S.C. CODE ANN. § 10.2-318 (1962) (warranty); Hughes v. Kaiser
Jeep Corp., 40 F.R.D. 89 (D.S.C. 1966) (strict liability); Gonzalez v.
Virginia-Carolina Chemical Co., 239 F. Supp. 567 (E.D.S.C. 1965) (negli-
gence).

41. S.D. CODE § 2-318 (Supp. 1966) (warranty); Whitethorn v. Nash-
Finch Co., 67 S.D. 465, 293 N.W. 859 (1940) (strict liability); Waggoner
v. Midwestern Dev., Inc., - S.D. -, 154 N.W.2d 803 (1967) (negligence).

42. TENN. CODE ANN. § 47-2-318 (1964) (warranty); Ford Motor
Co. v. Lonon, 217 Tenn. 400, 398 S.W.2d 240 (1966) (strict liability); Dunn
v. Ralston Purina Co., 38 Tenn. App. 229, 272 S.W.2d 479 (1954) (negli-
gence).

43. TEX. Bus. & COMM. CODE ANN. § 2.318 (1968) (special section
entitled "Chapter Neutral on Question of Third Party Beneficiaries of War-
ranties of Quality and on Need for Privity of Contract"); McKisson v.
Sales Affiliates, Inc., 416 S.W.2d 787 (Tex. 1967) (strict liability); South
Austin Drive-in Theatre v. Thomison, 421 S.W.2d 933 (Tex. 1967) (negli-
gence).

44. UTAH CODE ANN. § 70A-2-318 (1968) omits UCC § 2-318. Hewitt
v. General Tire & Rubber Co., 3 Utah 2d 354, 284 P.2d 471 (1955) (negli-
gence).

45. VT. STAT. ANN. tit. 9A, § 2-318 (Supp. 1968) (warranty); Deveny
v. Rheem Mfg. Co., 319 F.2d 124 (2d Cir. 1963) (strict liability); O'Brien
v. Comstock Foods, Inc., 125 Vt. 158, 212 A.2d 69 (1965) (adopting strict
liability without privity as to food); McDonnell v. Montgomery Ward &
Co., 121 Vt. 221, 154 A.2d 469 (1959) (negligence).

46. VA. CODE ANN. § 8.2-318 (1965) (special section entitled "When
Lack of Privity No Defense in Action Against Manufacturer or Seller of
Goods"; warranty and strict liability); Carney v. Sears, Roebuck & Co.,
309 F.2d 300 (4th Cir. 1962) (negligence and strict liability in certain situa-
tions).
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47. WASH. REV. CODE ANN. § 62A.2-318 (1966) (warranty); Ulmer v.
Ford Motor Co., 37 U.S.L.W. 2576 (Wash. Mar. 20, 1969); (strict liability);
Sutton v. Diimmel, 55 Wash. 2d 592, 349 P.2d 226 (1960) (negligence).

48. W. VA. CODE ANN. § 46-2-318 (1966) (warranty); Burgess v. Sani-
tary Meat Mkt., 121 W. Va. 605, 5 S.E.2d 785 (1939) (strict liability)
(dictum); Williams v. Chrysler Corp., 148 W. Va. 655, 137 S.E.2d 225
(1964) (negligence).

49. WIs. STAT. § 404.318 (1965) (warranty); Dippel v. Sciano, 37 Wis.
2d 443, 155 N.W.2d 55 (1967) (strict liability); Smith v. Atca Co., 6 Wis. 2d
371, 94 N.W.2d 697 (1959) (negligence).

50. WYO. STAT. ANN. § 34.2-318 (Supp. 1967) (warranty and strict
liability); Parker v. Heasler Plumbing & Heating Co., 388 P.2d 516 (Wyo.
1964) (negligence) (dictum).

51. D.C. CODE ANN. § 28:2-318 (1967) (warranty); Picker X-Ray
Corp. v. General Motors Corp., 185 A.2d 919 (D.C. Mun. Ct. App. 1962)
(strict liability).


