
THE "FIVE-JUDGE" RULE IN NEBRASKA

I. INTRODUCTION

The ability of a minority of the members of the Supreme
Court of Nebraska to uphold the constitutional validity of legis-
lative acts, even though a majority of the court would strike down
the acts, has sprung into prominence recently with the court's
decisions in State v. Cavitt' and DeBacker v. Brainard.2 In the
Cavitt case, the court considered and upheld the validity of the
Compulsory Eugenic Sterilization Act; 3 in DeBacker it upheld
the provisions of the Juvenile Court Act 4 dealing with the burden
of proof 5 and jury trial 6 in juvenile court proceedings.

The "five-judge" rule is embodied in article V, section 2 of the
Nebraska Constitution:

The supreme court shall consist of seven judges, one of
whom shall be the Chief Justice. A majority of the judges
shall be necessary to constitute a quorum. A majority of
the members sitting shall have authority to pronounce a
decision except in cases involving the constitutionality of
an act of the Legislature. No legislative act shall be held
unconstitutional except by the concurrence of five judges.

As the Cavitt and DeBacker cases demonstrate, the "five-
judge" rule can be troublesome to a litigant who is asserting a
relatively untested constitutional right. It is the purpose of this
paper to examine article V, section 2 from the standpoint of its
history, consistency with the Federal Constitution, necessity, and
desirability.

II. HISTORY

Prior to 1921 the Supreme Court of Nebraska was empowered
to declare a legislative act unconstitutional by the concurrence of
a simple majority of the judges.7 On April 21, 1917, due to certain

1. 182 Neb. 712, 157 N.W.2d 171 (1968).
2. 183 Neb. 461, 161 N.W.2d 508 (1968).
3. NEB. REV. STAT. §§ 83-501 to -508 (Reissue 1966). The section

which was questioned on constitutional grounds in Cavitt was 83-504,
which allowed the board of examiners to examine each potential dis-
chargee from the Beatrice State Home to determine whether, as a condition
precedent to discharge, such person should be sterilized.

4. NEB. REV. STAT. §§ 43-201 to -239 (Reissue 1968).
5. NEB. REv. STAT. § 43-206.03(3) (Reissue 1968).
6. NEB. REV. STAT. § 43-206.03(2) (Reissue 1968).
7. This majority requirement, which was not expressed in Nebraska's

early fundamental law, evolved from judicial practice. The Nebraska-
Kansas Act, c. 59, § 9, 10 Stat. 277 (1854) and NEB. CONST. art. IV, § 1
(1866) vested the judicial power of Nebraska in a supreme court consisting
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inadequacies in the Nebraska Constitution of 1875, the Nebraska
Legislature adopted a resolution8 that a proposal calling for a
constitutional convention be submitted to the electorate. On No-
vember 5, 1918, the electors approved the proposal, and in the
following November, 100 delegates were elected and given the
power to revise, amend, or change the constitution." Because the
delegates were selected in essentially the same manner as were
the members of the Nebraska House of Representatives, 0 the
conservative nature of the 1918 and 1920 legislatures' was dupli-
cated in the convention and subsequently manifested itself in
many of the convention's proposals.

Of the 336 proposals submitted to the constitutional convention
between December 2, 1919, when it convened in Lincoln, Ne-
braska, and March 25, 1920, when it adjourned, nine concerned
the power of the state supreme court to declare legislative acts
unconstitutional.

of a Chief Justice and two associates, but did not establish the number
required for a decision. The court adopted the majority requirement in
Brittle v. People, 2 Neb. 198 (1872), when two judges held that a Nebraska
law allowing only white males to serve on juries was unconstitutional.
The third judge dissented. This majority requirement was incorporated
into NEB. CONST. art. VI, § 2 (1875), and was maintained when the su-
preme court increased to seven members, NEB. CONST. art. VI, § 2 (1908).
The constitution continued the majority requirement until January 1, 1921
when the constitutional amendment which is the subject of this article
became effective.

8. Neb. Laws c. 241, §§ 1-2 (1917). See also 1917 NEB. H.R. JoUT.
1292.

9. The delegates were drawn from divergent classes of people. Mak-
ing up the 100, there were attorneys (46), farmers (28), educators (4),
bankers (4), lumbermen (2), merchants (3), ministers (2), a carpenter,
a city clerk, an insurance man, a laborer, a machinist, a physician, a pub-
lisher, an orchardist, a rancher, a realtor, and a railroad switchman. 1
PROCEEDINGS OF THE CONSTITUTIONAL CONVENTION 1919-20, at iii-vi (1920)
(hereinafter cited as PROCEEDINGS).

10. NEB. CONST. art. XV, § 2 (1875) required that delegates to a con-
stitutional convention be chosen in the same manner as the members of the
Nebraska House of Representatives. Neb. Laws c. 196, §§ 1, 3, 9 (1919),
provided that a special election be held allowing candidates to be nomi-
nated by petition and elected on a nonpartisan basis. Since the method
that representatives were elected did not include special elections, peti-
tions, nor nonpartisanism, an injunction was sought to prevent the election
of convention members in this manner, but the Supreme Court of Ne-
braska, in Baker v. Moorhead, 103 Neb. 811, 174 N.W. 430 (1919), upheld
the law establishing the special election.

11. The Nebraska Legislature consisted of 33 senators and 100 repre-
sentatives. In 1919, 30 of the senators and 85 of the representatives were
Republicans, and 3 of the senators and 15 of the representatives were
Democrats. In 1921, all 33 of the senators and 96 of the representatives
were Republicans and only 4 of the representatives were Democrats.
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The first of the nine proposals provided that a majority of all
elected and qualified judges was necessary to render any decision,
including decisions respecting the constitutionality of legislative
acts.1 2  The second proposal would have required a unanimous
decision of the court in order to strike down legislation as un-
constitutional. Is The third allowed the Chief Justice to divide the
supreme court into two divisions of three judges each and required
the concurrence of the three to render a decision. 14 Another pro-
posal reiterated the provision contained in the Constitution of
1875.15 A fifth alternative would have required the submission of
all bills to the judiciary prior to enactment for advice concerning
their constitutionality.' 6 The sixth of the nine proposals would
have prohibited any more than four of the seven judges from
being members of the same political party and required the con-
currence of a majority of the judges elected and qualified to pro-
nounce a decision.'7  The seventh'8 and eighth' 9 proposals, which

12. Proposal no. 13:
The Supreme Court shall consist of seven (7) judges, and may sit
in divisions, the chief justice sitting with three of the other mem-
bers; and a majority of all elected and qualified judges shall be
necessary to constitute a quorum or pronounce a decision.

1 PROCEEDINGS 63.
13. Proposal no. 54: "No law, or act of the legislature, or an act

initiated by the people, shall be declared unconstitutional except by a
unanimous decision of the supreme court." 1 id. at 115.

14. Proposal no. 81:
The Supreme Court shall consist of six judges and one Chief Jus-
tice. The six judges to be divided by the Chief Justice into two
divisions of three judges in each division. That three judges or
two judges and the Chief Justice shall be necessary to constitute a
quorum or pronounce a decision in all cases within the jurisdiction
of the Supreme Court, except in homicide cases when a majority of
all the judges of the Supreme Court shall be necessary to consti-
tute a quorum, or pronounce a decision.

1 id. at 135.
15. Proposal no. 90: "The Supreme Court shall consist of a Chief

Justice and six Associate Justices; and a majority of all the elected and
qualified judges shall be necessary to constitute a quorum or pronounce a
decision." 1 id. at 139.

16. Proposal no. 125: "Before final action on any bill, the legislature
shall submit the same to the Supreme Court and the court shall render a
decision upon the constitutionality of the proposed measure, and this deci-
sion shall become a record of the court." 1 id. at 191-92.

17. Proposal no. 178:
The Supreme Court shall consist of seven (7) judges, who shall
be chosen as other state officers are chosen, but not more than four
(4) of whom shall be members of the same political party; and a
majority of all the elected and qualified judges shall be necessary
to constitute a quorum or pronounce a decision.

1 id. at 239.
18. Proposal no. 238:
[B]ut no decision of any department shall become the judgment
of the court unless concurred in by at least three justices, and no

1969]
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differed only as to the number of judges comprising the court,
allowed the court to sit in departments but required it to sit en
banc to decide all constitutional questions. The ninth proposal,
which was eventually adopted by the convention and approved
by the electorate, required the concurrence of five judges to in-
validate a legislative act.20

It is interesting to note that on January 12, 1920, while the
first six proposals were being reviewed by the Committee on the
Judicial Department, William Jennings Bryan21 addressed the con-
vention.22 In his address, Mr. Bryan expressed his disapproval of
the existing constitutional provision, which empowered the state
supreme court to invalidate legislative acts by a mere majority,
noting his belief that a single judge should not have the power
to override the will of the people as expressed by their legis-
lative representatives.23 In order to curtail this power, Mr. Bryan
recommended that the convention adopt an amendment requiring

case involving a construction of the Constitution of this state or
of the United States shall be decided except by the court en banc.

1 id. at 339.
19. Proposal no. 257:
In all criminal cases, in cases relating to the revenue, in all civil
cases where the state is a party and cases involving the constitu-
tionality or construction of a statute, the court shall sit en banc;
in other cases the court (and its associates when so called) may sit
in divisions composed of not less than three members, and when
sitting en banc a majority of all the court shall be necessary to
decide the matter ....

1 id. at 348-49.
20. Proposal no. 313: "No legislative act shall be held unconstitu-

tional except by the concurrence of five judges." 1 id. at 677.
21. William Jennings Bryan, 1860-1925, studied law at Union College

of Law in Chicago. He was elected to Congress in 1890 and again in 1892.
After becoming editor of the Omaha World-Herald in 1894, Mr. Bryan
received the Democratic Party's nomination for president three times, in
1896, 1900, and 1908. From March 4, 1913 to June 9, 1915, he served as
Secretary of State under President Wilson. Just prior to his death in
1925, Mr. Bryan served as assistant prosecutor in the Scopes Trial. GLAD,
THE TRUMPET SOUNDETH: WILLIAM JENNINGS BRYAN AND His DEMOCRACY

231 (1960).
22. See 1 PROCEEDINGS 304-31.
23. 1 id. at 319. This recommendation was based on feelings which

Mr. Bryan had expressed continually throughout his life. It basically
evolved from his critical view of the Supreme Court of the United States.
In his famous "Cross of Gold" speech, Mr. Bryan criticized the Court for
reversing its original decision regarding the constitutionality of the in-
come tax. See COMMANGER, DOCUMENTS OF AMERICAN HISTORY 626 (1963).
See also Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429 (1895). This
lifetime criticism of the Court's ability to invalidate legislation culmi-
nated in Mr. Bryan's support of the Boral Amendment, which would have
required the concurrence of seven Justices before the Supreme Court
could declare a law unconstitutional. LAVINE, DEFENDER OF THE FAITH,
WILLIAM JENNINGS BRYAN 225 (1965).
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the concurrence of three-fourths of the court to declare a statute
unconstitutional.24 After Mr. Bryan's address, the seventh, eighth,
and ninth proposals were introduced at the convention.

On February 5, 1920, the Committee on the Judicial Depart-
ment unanimously recommended to the convention that it table the
first eight proposals regarding the judiciary and its power to invali-
date legislation and adopt the ninth, which called for the concur-
rence of five judges. 25 One member of the committee indicated that
the committee had approved the proposal in order to appease an ag-
ricultural political group, the Nonpartisan League, which sought to
take all power to invalidate legislative acts from the court. 26 The
convention accepted the committee's recommendation, 27 and the
ninth proposal was placed on the ballot as Proposed Amendment
Number 16.28

While one can only speculate about the impact of Bryan's
address upon the convention, it seems more than coincidental
that after his address a proposal implementing his suggestion
was introduced, approved by the committee, and adopted by the
convention. It therefore would appear that Proposed Amendment
Number 16 was largely the result of the efforts of one man, William
Jennings Bryan, and one special interest group, the Nonpartisan
League.

Of the 336 amendments which were originally proposed, the
constitutional convention finally selected only 41,29 which it unan-
imously decided to submit to the electorate at a special election, 0

a deviation from previous amendatory practices.81 Apparently,
the convention felt that if the proposed amendments were sub-
mitted at a special election, the electorate would be better able to
consider the merits of the proposals than if the referendum were
held during the election in a presidential year, when the issues
raised by the amendments might be obscured by national issues. 2

24. "The supreme court only should have power to declare a law un-
constitutional, and it only by three-fourths vote of the court." 1 PROCEED-
INGS 319.

25. 1 id. at 676.
26. Hearings on S. 1392 Before the Senate Comm. on the Judiciary,

75th Cong., 1st Sess., pt. 6, at 1772 (1937).
27. 2 PROCEEDINGS 2697.
28. 2 id. at 2824.
29. 2 id. at 2839.
30. 2 id. at 2764.
31. An examination of the amendments voted upon by the people in

1882, 1884, 1886, 1890, 1892, 1896, 1902, 1904, 1906, 1908, 1910, 1912, 1914,
1916, and 1918 reveals that in each instance the amendments were sub-
mitted to the people at general and not special elections.

32. Commenting on the procedure adopted by the convention, Dean

19691
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Moreover, there is some indication that the convention believed
that the proposals would have a better chance of passage if they
were submitted to the electorate at a special election.88

On September 21, 1920, after a publicity campaign,34 the special
election was held, and all 41 proposed amendments were accepted. 5

Proposed Amendment Number 16 received 65,142 affirmative votes
out of the 77,586 cast regarding it.8 6

III. SUBSTANTIVE VALIDITY

In Ohio v. Akron Park District,7 the Supreme Court of the
United States had occasion to consider the federal constitutional
validity of a provision of the Ohio Constitution which was even
more restrictive than Nebraska's:

No law shall be held unconstitutional and void by the

Louis TePoel, then chairman of the convention's Committee on Form and
Manner of Submission, stated:

It was the judgment of the committee that because of these many
questions to be considered and the interest that will center in the
campaign, that to submit the proposed constitutional amendments
at that same election might cause the Constitution to be lost sight
of entirely, or nearly so, and not get an intelligent vote upon the
proposed amendments to be submitted.

2 PROCEEDINGS 2763.
33. 2 id. at 2839.
34. Prior to the special election, several publications were circulated

throughout the state publicizing the amendments. The convention had al-
located a certain amount of funds for this campaign. 2 PROCEEDINGS 2929.
In one pamphlet, Mr. A.J. Weaver, permanent president of the convention,
advocated the adoption of Amendment Number 16, because it would allow
legislative acts to express the people's will unless they were clearly viola-
tive of some constitutional provision. WEAVER, AN ADDRESS TO THE
PEOPLE OF NEBRASKA 9 (1921). See also 2 PROCEEDINGS 2839. Mr. Bryan
reiterated his views in a newspaper article. The Commoner, Feb. 1920,
at 11. The Nebraska Legislative Reference Bureau and the Nebraska
State Historical Society published and distributed pamphlets which in-
formed the voters of the arguments for and against the amendments, but
made no recommendations. A review of the morning and evening editions
of the Omaha World-Herald for a three-month period preceding the elec-
tion reveals that it advocated no position, but only emphasized the im-
portance of the election. See, e.g., Omaha World-Herald, Sept. 20, 1920, at
8, col. 2 (evening ed.).

35. Nebraska Blue Book 98 (1962).
36. Id. It is interesting to note that in the special election separate

ballots were provided for the women voters because there was a legal
question raised as to whether women were entitled at that time to vote
upon constitutional questions. Of the total votes cast, 49,836 men and
15,306 women voted for the amendment; 10,885 men and 1,559 women
voted against it. Id. It should also be noted in this connection that if
the amendment had been submitted at the general election it would have
had to receive 191,327 affirmative votes for passage. This is so, since
382,653 votes were cast in the presidential election on November 2, 1920.
See 1 SHELDON, NEBRASKA, THE LAND AND THE PEOPLE 970 (1931).

37. 281 U.S. 74 (1930).
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supreme court without a concurrence of at least all but
one of the judges, except in the affirmance of a judgment
of the court of appeals declaring a law unconstitutional
and void.31

The Court upheld the provision against attacks made under the
guarantee, the due process, and the equal protection clauses of the
Federal Constitution:

As to the guarantee to every State of a republican form
of government (Sec. 4, Art. IV), it is well settled that the
questions arising under it are political, not judicial, in
character and thus are for the consideration of the Congress
and not the courts ...

As to the due process clause of the Fourteenth Amend-
ment, it is sufficient to say that, as frequently determined
by this Court, the right of appeal is not essential to due
process, provided due process has already been accorded in
the tribunal of the first instance ...

' * * The State has a wide discretion in respect to estab-
lishing its systems of courts and distributing their juris-
prudence. It has been held by this Court that the equal
protection clause of the Fourteenth Amendment is not
violated by diversity in the jurisdiction of the several courts
of a state as to subject matter or finality of decision if all
persons within the territorial limits of the respective juris-
dictions of the state courts have an equal right in like
cases under like circumstances to resort to them for
redress.8 9

The Court's decision in Akron Park does not appear to fore-
close the possibility of contesting the validity of the "five-judge"
rule under the supremacy clause of the Federal Constitution. There
are two possible approaches that might be taken in asserting a
supremacy clause argument.

First, it might be argued that, because the state courts are
obligated by the supremacy clause to enforce federal rights, a state
constitutional provision which imposes a procedural obstacle to the
successful assertion of a federal right is in violation of the suprem-
acy clause.40  The second argument, closely related to the first,

38. OHIO CONST. art. IV, § 2 (1912).
39. 281 U.S. at 79-81.
40. In Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 210-11 (1824), the

Supreme Court, speaking through Chief Justice Marshall, stated:
[I]t has been contended, that if a law passed by a state, in the
exercise of its acknowledged sovereignty, comes into conflict with a
law passed by congress in pursuance of the constitution, they af-
fect the subject, and each other, like equal opposing powers. But
the framers of our constitution foresaw this state of things, and
provided for it, by declaring the suoremacy not only of itself, but
of the laws made in pursuance of it. The nullity of any act, in-
consistent with the constitution, is produced by the declaration,

19691
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would assert that a state policy which places a heavier burden on
persons seeking to assert federal rights in the state court than is
placed upon persons seeking enforcement of a state right must
fall under the supremacy clause, because its practical effect is to
make state rights superior to federal rights. 41

The difficulty with the first of these arguments is that it re-
quires reasoning from an ad hoc position. Its underlying premise
is that there exists a federal right which demands recognition,
but which the state court, solely because of the concurrence
rule, refuses to recognize. Approaching DeBacker v. Brainard42

from the perspective of the first argument, one would have to
assume that a juvenile offender is entitled to a jury trial under
the Federal Constitution in order to arrive at the result that the
Nebraska court, because of the "five-judge" rule, denied enforce-
ment of the federal right. Moreover, it is clear that courts, not
judges, make law.43 Thus, the fact that in DeBacker the majority
of the court was of the opinion that a federal right to jury trial
for juvenile offenders exists, 44 does not make that opinion law.

that the constitution is the supreme law. The appropriate applica-
tion of that part of the clause which confers the same supremacy
on laws and treaties, is to such acts of the state legislatures as do
not transcend their powers, but though enacted in the execution
of acknowledged state powers, interfere with, or are contrary to,
the laws of congress, made in pursuance of the constitution, or
some treaty made under the authority of the United States. In
every such case, the act of congress, or the treaty, is supreme; and
the law of the state, though enacted in the exercise of powers
not controverted, must yield to it.

See also Mayo v. United States, 319 U.S. 441, 445 (1943).
41. Cf. Reitman v. Mulkey, 387 U.S. 369 (1967), wherein the Supreme

Court held that a state constitutional amendment giving property owners
a right to discriminate in the sale of real property was in conflict with the
federal equal protection clause. See also Hunter v. Erickson, 393 U.S. 385
(1969), wherein the Court struck down an Akron, Ohio city charter provi-
sion which, in its practical effect, "made it substantially more difficult to
secure enactment" of open housing legislation than ordinances dealing
with other matters. Id. at 390. Implicit in these decisions is the concep-
tion that a state may not, by an exertion of its power, so act as to make
more difficult or burdensome the successful assertion of federal rights.

42. 183 Neb. 461, 161 N.W.2d 508 (1968).
43. This proposition is necessarily true, because the constitutional

grant of power is made to courts and not to the members thereof. See
NEB. CONST. art. V, § 1: "The judicial power of the state shall be vested
in a supreme court, district court, county court, justices of the peace, and
such other courts inferior to the supreme court as may be created by
law . ... "

44. 183 Neb. at 470, 161 N.W.2d at 513:
Four judges, a majority of this court, are of the opinion that a
juvenile charged with violation of a state criminal law as the
basis for an adjudication of delinquency is entitled to a constitu-
tional right to a trial by jury in juvenile court if the offense is
one which would give rise to a constitutional right to trial by jury
if committed by an adult and triable in an adult criminal court.

[Vol. 2
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Courts derive their power to expound law from the constitutional
grant,4 5 and the constitution requires that where the constitutional
validity of a legislative act is in question, a concurrence of five
judges is necessary to "make the law" that the act is unconstitu-
tional.46 It seems clear that the source of the grant of power to
the supreme court can dictate the manner in which the power can
be exercised.47  The foregoing analysis, of course, requires that
the federal right being litigated has not been declared by the
Supreme Court of the United States. If the right were so declared,
the law would be clear, and accordingly no number of state judges
could consistently with the supremacy clause deny its enforce-
ment.

48

The second argument is less easily disposed of. One might
approach the problem from the point of view that the "five-
judge" rule concerns itself with the manner of determining the
validity of legislative acts under both the state and federal con-
stitutions. Thus viewed, it is clear that the provision does not
discriminate against federal law, but rather it discriminates against
constitutional law, whether state or federal.49  It would seem,
however, that an analysis which assumes that the provision treats
equally state and federal constitutional rights is somewhat un-
realistic. Closer analysis reveals that the discrimination falls more
heavily on federally created rights than upon state-created rights.
This fact becomes at once apparent when it is considered that the
provision only operates when a question of constitutional law that
is unsettled is presented to the court. Clear questions of law will
not result in four-to-three decisions. It is only in the areas where
new constitutional principles are emerging that the kind of ques-
tion likely to split a court will arise. Because the federal courts
are the source of the great mass of innovative constitutional juris-
prudence, such questions are quite likely to be federal questions.

45. See NEB. CONST. art. V, § 1. See also Ray v. Sanitary Garbage
Co., 134 Neb. 178, 184, 278 N.W. 139, 143 (1938), citing Park v. School Dis-
trict, 127 Neb. 767, 772, 257 N.W. 219, 222 (1934).

46. NEB. CONST. art. V, § 2.
47. See State ex rel. Sorensen v. State Bank, 123 Neb. 109, 242 N.W.

278 (1932).
48. See note 40 supra.
49. It may be noted here that while perhaps a state constitution can

validly limit the grant of judicial power to state courts respecting state
constitutional law, thereby imposing a qualification upon all state consti-
tutional rights, it is doubtful whether a state constitution can so limit the
duty of state courts to enforce federal constitutional principles, because
the effect of such a limitation is to qualify federal constitutional rights by
restricting their enforceability in the state courts. This effect would appear
to be prohibited by the supremacy clause.

1969]
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As a consequence, the great mass of litigation which rests upon
state constitutional principles has been resolved by near-unani-
mous decisions by the Nebraska court.50 It is interesting to note
in this connection that the only two cases in which the "five-
judge" rule has operated to date concerned principles of federal
constitutional law.51

IV. NECESSITY OF THE "FIVE-JUDGE" RULE

The apparent purpose of the "five-judge" rule is to prevent
nullification of the will of the people, as expressed in their legis-
lation, by making it more difficult for the state supreme court to
declare such legislation unconstitutional. 52  As the discussion
which follows will make clear, the provision has failed to achieve
its objective to any marked degree.

An examination of the cases decided by the Supreme Court of
Nebraska between the effective date of the constitutional amend-
ment embodying the "five-judge" rule, January 1, 1921, and De-
cember 31, 1968 reveals that in only two instances has the rule
operated to save statutes that would otherwise have been declared
unconstitutional. 53  During the 48-year period in which the pro-
vision has been in effect, the supreme court has decided 262 cases
in which the constitutionality of a statute was called into ques-
tion. In 98 of these cases, or 37 per cent, statutes were found to be
unconstitutional. In 164 cases, or 63 per cent, the validity of the
statute questioned was upheld. In upholding these statutes, the
"five-judge" rule was only employed twice, a bare 0.8 per cent
of the cases in which the constitutionality of an act of the legis-
lature was called into question. During the same 48-year period
noted above, the Nebraska Legislature enacted into law 8,744
bills. 5 4  Thus, the concurrence provision has preserved a mere

50. During the 48-year period in which the concurrence provision has
been in effect in Nebraska, the supreme court has held 98 acts unconstitu-
tional. See text at notes 53-54 infra. Examination of the 98 cases reveals
that 64 were decided by a 7-0 vote, 14 by a 6-0 vote, 4 by a 5-0 vote, 11
by a 6-1 vote, and 5 by a 5-2 vote.

51. See text at notes 1-6 supra.
52. See notes 23 & 34 supra.
53. See text at notes 1-6 supra.
54. This figure of 8,744 was derived by totaling the number of laws

enacted at each of the legislative sessions since 1921, according to the
following breakdown: 40th Session (1921), 313; 41st (Special) Session
(1922), 11; 42d Session (1923), 193; 43d Session (1925), 186; 44th Session
(1927), 198; 45th Session (1929), 244; 46th (Extraordinary) Session (1930),
9; 47th Session (1931), 224; 48th (Special) Session (1931), 14; 49th Session
(1933), 163; 50th Session (1935), 192; 51st (Special) Session (1935), 35;
52d Session (1937), 214; 53d Session (1939), 138; 54th (Special) Session
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0.0002 per cent of the legislation enacted during the time when it
was in force.

An examination of the cases reveals that a far more effective
tool exists for the preservation of legislative enactments, the oper-
ation of which renders the "five-judge" rule unnecessary and
superfluous: judicial restraint. In order to substantiate this con-
clusion, examination will be made of the limitations which the
Nebraska court has imposed upon itself in reaching and deciding
constitutional issues, of the sufficiency of these limitations, and of
remedial measures available to the people should the court ever
disregard them.

The "judicial restraints" which the supreme court has utilized
during the period in which the concurrence provision has been in
effect can be summarized in a series of rules:

Rule 1. The court avoids constitutional questions whenever
possible. Therefore, the court has refused to pass upon the con-
stitutionality of a statute unless it was necessary to do so; 5 and
it has denied a person standing if he has invoked the benefit of
the statute5 6 or has not been adversely affected 57 or will not be
affected regardless of the constitutional determination. 5

Rule 2. The court will not permit a person to raise a con-
stitutional issue unless it was raised in the trial court.59

(1940), 6; 55th Session (1941), 196; 56th Session (1943), 240; 57th (Extra-
ordinary) Session (1944), 6; 58th Session (1945), 260; 59th (Special) Ses-
sion (1946), 7; 60th Session (1947), 358; 61st Session (1949), 317; 62d Ses-
sion (1951), 354; 63d (Special) Session (1952), 2; 64th (Special) Session
(1952), 8; 65th Session (1953), 369; 66th (Special) Session (1954), 6;
67th Session (1955), 354; 68th Session (1957), 404; 69th Session (1959), 475;
70th (Special) Session (1960), 3; 71st (Special) Session (1960), 2; 72d
Session (1961), 465; 73d Session (1963), 545; 74th (Special) Session (1964),
17; 75th Session (1965), 584; 76th (Special) Session (1966), 3; and 77th
Session (1967), 632.

55. See Fugate v. Ronin, 167 Neb. 70, 91 N.W.2d 240 (1958); Summit
Fidelity & Surety Co. v. Nimtz, 158 Neb. 762, 64 N.W.2d 803 (1954); First
Trust Co. v. Stenger, 130 Neb. 750, 266 N.W. 642 (1936); State ex rel. Garton
v. Fulton, 118 Neb. 400, 225 N.W. 28 (1929).

56. Shields v. City of Kearney, 179 Neb. 49, 136 N.W.2d 174 (1965);
Lackaff v. Department of Roads & Irrigation, 153 Neb. 217, 43 N.W.2d 576
(1950).

57. Anderson v. Tiemann, 182 Neb. 393, 155 N.W.2d 322 (1967); Met-
ropolitan Util. Dist. v. Merritt Beach Co., 179 Neb. 783, 140 N.W.2d 626
(1966); Hanson v. City of Omaha, 157 Neb. 403, 59 N.W.2d 622 (1953); State
ex rel. Nelson v. Butler, 145 Neb. 638, 17 N.W.2d 683 (1945).

58. Metropolitan Util. Dist. v. Merritt Beach Co., 179 Neb. 783, 140
N.W.2d 626 (1966).

59. State v. Tucker, 183 Neb. 577, 162 N.W.2d 774 (1968); State v.
Mayes, 183 Neb. 165, 159 N.W.2d 203 (1968); State v. Schwade, 177 Neb. 844,
131 N.W.2d 421 (1964); Lucas v. Board of Equalization, 165 Neb. 315, 85
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Rule 3. The court requires that written notice be given to
the clerk of the court that a case involving the constitutionality of
a statute has been filed 0 This requirement allows notice to be-
come available to all interested parties including members of the
executive and legislative departments.

Rule 4. The court presumes every legislative act to be con-
stitutional until it clearly appears to contravene some provision
of the constitution or well-established public policy.6 '

Rule 5. The court resolves all reasonable doubts in favor of
the constitutionality of the statute.62

Rule 6. Whenever a statute is susceptible to two meanings,
the court adopts the construction which renders it constitutional,
providing that such a construction will not do violence to the
statute's fair meaning.63

Rule 7. The court invalidates only that portion of a statute
which is actually required.64  Thus, if the constitutional portion
can be enforced independently, and the unconstitutional portion did
not constitute such an inducement to the passage of the valid
portion that the statute would not have been passed without it,
the court will separate the two and enforce the constitutional

N.W.2d 638 (1957); Johnson v. Richards, 155 Neb. 552, 52 N.W.2d 737 (1952);
Weekes v. Rumbaugh, 144 Neb. 103, 12 N.W.2d 636 (1944); Madison County
v. Crippen, 143 Neb. 474, 10 N.W.2d 260 (1943); Howarth v. Becker, 128
Neb. 580, 259 N.W. 507 (1935); Mergenthaler Linotype Co. v. McNamee,
125 Neb. 71, 249 N.W. 92 (1933); State ex rel. Sorensen v. Knudtsen,
121 Neb. 270, 236 N.W. 696 (1931).

60. NEB. Sup. CT. R. 18.
61. Arrow Club, Inc. v. Nebraska Liquor Control Comm'n, 177 Neb.

686, 131 N.W.2d 134 (1964); Metropolitan Util. Dist. v. City of Omaha, 171
Neb. 609, 107 N.W.2d 397 (1961); United Community Serv. v. Omaha
Nat'l Bank, 162 Neb. 786, 77 N.W.2d 576 (1956); Wilson v. Marsh, 162 Neb.
237, 75 N.W.2d 723 (1956); Nebraska Mid-State Reclamation Dist. v. Hall
County, 152 Neb. 410, 41 N.W.2d 397 (1950); State ex rel. State Railway
Comm'n v. Ramsey, 151 Neb. 333, 37 N.W.2d 502 (1949); Clough v. North
Central Gas Co., 150 Neb. 418, 34 N.W.2d 862 (1948); Dorrance v. County
of Douglas, 149 Neb. 685, 32 N.W.2d 202 (1948); Sommerville v. Johnson,
149 Neb. 167, 30 N.W.2d 577 (1948); Weekes v. Rumbaugh, 144 Neb. 103,
12 N.W.2d 636 (1944); Weaver v. Koehn, 120 Neb. 114, 231 N.W. 703 (1930).

62. Dorrance v. County of Douglas, 149 Neb. 685, 32 N.W.2d 202 (1948);
Lennox v. Housing Authority, 137 Neb. 582, 290 N.W. 451 (1940).

63. State ex rel. Meyer v. Duxbury, 183 Neb. 302, 160 N.W.2d 88
(1968); State ex rel. Meyer v. County of Lancaster, 173 Neb. 195, 113 N.W.2d
63 (1962); Metropolitan Util. Dist. v. City of Omaha, 171 Neb. 609, 107
N.W.2d 397 (1961); Starman v. Shirley, 162 Neb. 613, 76 N.W.2d 749 (1956).

64. Safeway Stores, Inc. v. Nebraska Liquor Control Comm'n, 179
Neb. 817, 140 N.W.2d 668 (1966); Lennox v. Housing Authority, 137 Neb. 582,
290 N.W. 451 (1940); Nelsen v. Tilley, 137 Neb. 327, 289 N.W. 388 (1939);
Laverty v. Cochran, 132 Neb. 118, 271 N.W. 354 (1937); State ex rel. Na-
tional Surety Corp. v. Price, 129 Neb. 433, 261 N.W. 894 (1935).
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portion.6 5

By employing these restrictions, the court has restrained it-
self from invalidating many legislative acts. An examination of the
cases in which these rules have been applied leaves little doubt
that without judicial restraint the court could have declared more
statutes unconstitutional.

Having concluded that the concurrence provision has not
achieved its purpose and that judicial restraint has prevented
many statutes from being declared unconstitutional, the question
arises as to whether the present degree of judicial restraint is
sufficient, or whether the court could have imposed additional
safeguards to preserve the constitutionality of additional statutes.
To answer these questions, the cases in which the legislative acts
have been declared unconstitutional must be examined.

As has been indicated, from January 1, 1921 to December 31,
1968, the Supreme Court of Nebraska invalidated legislative acts
in 98 instances. 66 In so doing, the court found that the statutes
conflicted with a federal statute three times, the Fourteenth
Amendment of the Federal Constitution four times, and the Ne-
braska Constitution 138 times. In the 138 instances in which the
statute conflicted with the state constitution, the supreme court
employed 37 different constitutional provisions to invalidate the
statutes. Of these 37 constitutional provisions, the court employed
nine 105 times. For purposes of this discussion, only these nine
constitutional provisions need be considered.

The first of these constitutional provisions requires that no
person be deprived of his life, liberty, or property without due
process of law.67 Under this provision, the court has ruled that
property taken without notice or an opportunity to be heard was
taken without due process, and an act allowing such a procedure
is unconstitutional. Thus, the court has invalidated statutes tak-
ing without notice or an opportunity to be heard property for a
school site,68 for a heat, light, and power district,69 for a state high-

65. Safeway Stores, Inc. v. Nebraska Liquor Control Comm'n, 179
Neb. 817, 826, 140 N.W.2d 668, 675 (1966), citing Laverty v. Cochran, 132
Neb. 118, 271 N.W. 354 (1937); State ex rel. Martin v. Howard, 96 Neb. 278,
147 N.W. 689 (1914); State ex rel. Wheeler v. Stuht, 52 Neb. 209, 71 N.W.
941 (1897).

66. See text at notes 53 & 54 supra.
67. NEB. CONST. art. I, § 3.
68. Albin v. Consolidated School Dist., 106 Neb. 719, 184 N.W. 141

(1921).
69. Elliott v. Wille, 112 Neb. 86, 200 N.W. 347 (1924).
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way, 70 for school districts,71 for urban renewal,72 for drainage dis-
tricts,7 3 for cemeteries, 74 and for general improvements. 75  Fur-
thermore, under this provision, the court has ruled that the regu-
lation of a lawful business in an arbitrary and capricious manner
is a violation of due process. Consequently, acts have been in-
validated that limited the sale of certain items by licensed phar-
macists only, 76 that prohibit the manufacture, sale, and distri-
bution of food products composed of evaporated skim milk and
coconut oil, 77 that limit the sale of new automobiles to franchised
dealers only,78 that regulate the competition of commodities bear-
ing trade or brand names,79 that limit auctioneering to licensees
only,80 that establish minimum processing standards for grade A
milk,8' and that make assessments on state banks.8 2  The court
has also used this provision to declare unconstitutional acts which
operate in an arbitrary manner,8 3 provide vague, indefinite, and
uncertain standards,8 4 require one to act in a manner which could
not be avoided with the utmost of care,85 provide for forfeiture
of treble damages to an injured party, 6 and make failure to abate
an unknown nuisance a misdemeanor.8 7

The second constitutional provision which has been employed
prohibits the legislature from passing bills of attainder, ex post
facto laws, laws impairing the obligation of contracts, and laws
granting special privileges or immunities.8 8  Under this provision,

70. Sheridan County v. Hand, 114 Neb. 813, 210 N.W. 273 (1926).
71. Ruwe v. School Dist., 120 Neb. 668, 234 N.W. 789 (1931).
72. Lennox v. Housing Authority, 137 Neb. 582, 290 N.W. 451 (1940).
73. Cooper v. Sanitary Dist. No. 1, 146 Neb. 412, 19 N.W.2d 619 (1945).
74. Anderson v. Carlson, 171 Neb. 741, 107 N.W.2d 535 (1961).
75. Watkins v. Dodson, 159 Neb. 745, 68 N.W.2d 508 (1955).
76. State v. Geest, 118 Neb. 562, 225 N.W. 709 (1929).
77. Carolene Products Co. v. Banning, 131 Neb. 429, 268 N.W. 313

(1936).
78. Nelsen v. Tilley, 137 Neb. 327, 289 N.W. 388 (1939).
79. General Electric Co. v. J.L. Brandeis & Sons, 159 Neb. 736, 68

N.W.2d 620 (1955); McGraw Electric Co. v. Lewis & Smith Drug Co., 159
Neb. 703, 68 N.W.2d 608 (1955).

80. Blauvelt v. Beck, 162 Neb. 576, 76 N.W.2d 738 (1956).
81. Lincoln Dairy Co. v. Finigan, 170 Neb. 777, 104 N.W.2d 227 (1960).
82. Hubbell Bank v. Bryan, 124 Neb. 51, 245 N.W. 20 (1932).
83. Bachus v. Swanson, 179 Neb. 1, 136 N.W.2d 189 (1965); United

Community Serv. v. Omaha Nat'l Bank, 162 Neb. 786, 77 N.W.2d 576 (1956).
84. Safeway Stores, Inc. v. Nebraska Liquor Control Comm'n, 179

Neb. 817, 140 N.W.2d 668 (1966); State v. Adams, 180 Neb. 542, 143 N.W.2d
920 (1966).

85. Markham v. Brainard, 178 Neb. 544, 134 N.W.2d 84 (1965).
86. Abel v. Conover, 170 Neb. 926, 104 N.W.2d 684 (1960).
87. State v. Keller, 108 Neb. 742, 189 N.W. 374 (1922).
88. NED. CONST. art. I, § 16.
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the court has declared unconstitutional one statute which was
retroactive,89 two statutes which were in violation of the impair-
ment of contracts clause,90 and six statutes which were grants
of special privileges or immunities. 91

The third provision declares that no person's property shall
be taken for public use without just compensation. 2 Under this
provision, the court has found grounds for invalidating statutes
attempting to fix the maximum fee chargeable by an employment
agency,93 creating a drainage district,9 4 establishing a cemetery
district,95 and reserving certain mineral rights to the state.9 6

The fourth provision employed by the court prohibits dis-
crimination between citizens of the United States in respect to
the acquisition, ownership, possession, enjoyment, or descent of
property.97 By applying this provision, the Nebraska court has
stricken down statutes requiring the issuance of licenses to fran-
chised dealers only,98 limiting auctioneering to only those with a
license,99 dealing with the collection of intangible personal prop-
erty taxes, 100 imposing penalties for certain actions but providing
for legislative waiver thereof,10 1 establishing the maximum fee
chargeable by private employment agencies, 10 2 and regulating the
sale of alcoholic beverages in establishments other than baseball
stadiums.

10 3

The fifth provision separates the legislative, executive, and
judicial branches and forbids the exercise by one branch of any
power belonging to another.'0 4 Under this provision, the court has

89. Wakely v. Douglas County, 109 Neb. 396, 191 N.W. 337 (1922).
90. Boomer v. Olsen, 143 Neb. 579, 10 N.W.2d 507 (1943); First Trust

Co. v. Smith, 134 Neb. 84, 277 N.W. 762 (1938).
91. Wittler v. Baumgartner, 180 Neb. 446, 144 N.W.2d 62 (1966); State

Securities Co. v. Ley, 177 Neb. 251, 128 N.W.2d 766 (1964); Stanton v. Matt-
son, 175 Neb. 767, 123 N.W.2d 844 (1963); General Electric Co. v. J.L. Bran-
deis & Sons, 159 Neb. 736, 68 N.W.2d 620 (1955); McGraw Electric Co. v.
Lewis & Smith Drug Co., 159 Neb. 703, 68 N.W.2d 608 (1955); Nelsen v.
Tilley, 137 Neb. 327, 289 N.W. 388 (1939).

92. NEB. CONST. art. I, § 21.
93. Boomer v. Olsen, 143 Neb. 579, 10 N.W.2d 507 (1943).
94. Cooper v. Sanitary Dist. No. 1, 146 Neb. 412, 19 N.W.2d 619 (1945).
95. Anderson v. Carlson, 171 Neb. 741, 107 N.W.2d 535 (1961).
96. Pfeifer v. Ableidinger, 166 Neb. 464, 89 N.W.2d 568 (1958).
97. NEB. CONST. art. I, § 25.
98. Nelsen v. Tilley, 137 Neb. 327, 289 N.W. 388 (1939).
99. Blauvelt v. Beck, 162 Neb. 576, 76 N.W.2d 738 (1956).

100. Creigh v. Larsen, 171 Neb. 317, 106 N.W.2d 187 (1960).
101. Bachus v. Swanson, 179 Neb. 1, 136 N.W.2d 189 (1965).
102. Boomer v. Olsen, 143 Neb. 579, 10 N.W.2d 507 (1943).
103. Tom & Jerry, Inc. v. Nebraska Liquor Comm'n, 183 Neb. 410, 160

N.W.2d 232 (1968).
104. NEB. CONST. art. II, § 1.
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invalidated statutes which delegated legislative authority to the
Congress of the United States,10 5 to a city,106 to an administrative
officer, 0 7 and to an executive officer.108 The court has also de-
clared void under this provision statutes imposing nonjudicial
duties upon the courts, 0 9 limiting prospectively certain judicial
decisions, 110 and requiring the court to accept a certain fact as
conclusive."'

The sixth provision, vesting the state legislature with legis-
lative authority,1' 2 has required the court to invalidate acts dele-
gating legislative functions to private persons,"13 to an adminis-
trative officer," 4 and to the governor. 15

The seventh provision establishes the procedure for the pas-
sage of laws. 1 6 Under this provision, the court has nullified acts
which have failed to express their complete provisions in their
titles, 1 7 or contained more than one subject in their titles,"18 or
included provisions broader than their titles,"9 or were accom-
plished by improper amendatory procedures. 20

105. Smithberger v. Banning, 129 Neb. 651, 262 N.W. 492 (1935).
106. Williams v. County of Buffalo, 181 Neb. 233, 147 N.W.2d 776

(1967).
107. School Dist. No. 39 v. Decker, 159 Neb. 693, 68 N.W.2d 354 (1955).
108. Lincoln Dairy Co. v. Finigan, 170 Neb. 777, 104 N.W.2d 227 (1960).
109. Davis v. General Motors Acceptance Corp., 176 Neb. 865, 127 N.W.

2d 907 (1964).
110. Gordon v. Lowry, 116 Neb. 359, 217 N.W. 610 (1928).
111. Id.
112. NEB. CONST. art. III, § 1.
113. Anderson v. Carlson, 171 Neb. 741, 107 N.W.2d 535 (1961); General

Electric Co. v. J.L. Brandeis & Sons, 159 Neb. 736, 68 N.W.2d 620 (1955);
McGraw Electric Co. v. Lewis & Smith Drug Co., 159 Neb. 703, 68 N.W.2d
608 (1955); Rowe v. Ray, 120 Neb. 118, 231 N.W. 689 (1930).

114. Lincoln Dairy Co. v. Finigan, 170 Neb. 777, 104 N.W.2d 227 (1960);
School Dist. No. 39 v. Decker, 159 Neb. 693, 68 N.W.2d 354 (1955); Smith-
berger v. Banning, 129 Neb. 651, 262 N.W. 492 (1935).

115. Laverty v. Cochran, 132 Neb. 118, 271 N.W. 354 (1937).
116. NEB. CONST. art. III, § 14.
117. General Electric Co. v. J.L. Brandeis & Sons, 159 Neb. 736, 68

N.W.2d 620 (1955); McGraw Electric Co. v. Lewis & Smith Drug Co., 159
Neb. 703, 68 N.W.2d 608 (1955); Wayne County v. Steele, 121 Neb. 438,
237 N.W. 288 (1931); Weaver v. Koehn, 120 Neb. 114, 231 N.W. 703 (1930);
State ex rel. Spillman v. Heldt, 115 Neb. 435, 213 N.W. 578 (1927).

118. State ex rel. Bottolfson v. School Board, 170 Neb. 417, 103 N.W.2d
146 (1960); State ex rel. O'Connor v. Tusa, 130 Neb. 528, 265 N.W. 524
(1936); State ex rel. Beal v. Bauman, 126 Neb. 566, 254 N.W. 256 (1934);
State v. Painter, 117 Neb. 42, 219 N.W. 794 (1928).

119. Joseph v. State, 128 Neb. 824, 260 N.W. 803 (1935); State ex rel.
County of Dawson v. Dawson County Irrigation Co., 125 Neb. 836, 252
N.W. 330 (1934); Endres v. McDonald, 115 Neb. 827, 215 N.W. 114 (1927).

120. Thompson v. Commercial Credit Equip. Corp., 169 Neb. 377, 99
N.W.2d 761 (1959); State ex rel. Taylor v. Hall, 129 Neb. 669, 262 N.W. 835
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The eighth provision prohibits the legislature from passing
local or special laws in certain enumerated cases and in all cases
where a general law could be applied. 12 1 By reason of this pro-
vision, the court has negated acts that regulated interest rates,'122

authorized certain counties to use a gas tax in a specified manner, 123

regulated Sunday dancing in certain cities, 24 imposed upon certain
counties the duty to maintain bridges over artificial waterways,' 25

imposed upon certain individuals the duty to construct and main-
tain laterals,' 2 and waived the sovereign immunity of the state. 27

Further, using this provision, the court has found unconstitu-
tional acts that required payments to a fireman's pension fund by
all metropolitan cities,128 imposed an excise tax on imitation but-
ter,1 29 placed a tax on gross fire insurance premium receipts, 3 0

allowed certain delinquent real estate taxes to be paid in install-
ments,'3 1 provided a salary schedule for certain state employees,'32

established the collection system for intangible personal property
taxes, 33 permitted certain public corporations to make charitable
donations,"3 4 limited prospectively the court's decisions in certain
cases, 1 5 imposed a non-uniform penalty,136 created a public cor-
poration, 3 7 and enlarged the appeal time on valuation decisions. 138

The final provision to be discussed requires that taxes be levied
uniformly and proportionately upon the value of all tangible prop-

(1935); Turkey v. Douglas County, 129 Neb. 353, 261 N.W. 833 (1935); Day
v. Metropolitan Util. Dist., 115 Neb. 711, 214 N.W. 647 (1927).

121. NEB. CONST. art. III, § 18.
122. State Securities Co. v. Ley, 177 Neb. 251, 128 N.W.2d 766 (1964);

Stanton v. Mattson, 175 Neb. 767, 123 N.W.2d 844 (1963); Elder v. Doerr,
175 Neb. 483, 122 N.W.2d 529 (1963).

123. State ex rel. Cone v. Bauman, 120 Neb. 77, 231 N.W. 693 (1930).
124. Galloway v. Wolfe, 117 Neb. 824, 223 N.W. 1 (1929).
125. State ex rel. County of Dawson v. Dawson County Irrigation Co.,

125 Neb. 836, 252 N.W. 320 (1934).
126. State ex rel. Campbell v. Gering Irrigation Dist., 114 Neb. 329,

207 N.W. 525 (1926).
127. Cox v. State, 134 Neb. 751, 279 N.W. 482 (1938).
128. Axberg v. City of Lincoln, 141 Neb. 44, 2 N.W.2d 613 (1942).
129. Thorin v. Burke, 146 Neb. 94, 18 N.W.2d 664 (1945).
130. Continental Ins. Co. v. Smrha, 131 Neb. 791, 270 N.W. 122 (1936).
131. Steinacher v. Swanson, 131 Neb. 329, 268 N.W. 317 (1936).
132. State ex rel. Taylor v. Hall, 129 Neb. 669, 262 N.W. 835 (1935).
133. Creigh v. Larsen, 171 Neb. 317, 106 N.W.2d 187 (1960).
134. Thorin v. Burke, 146 Neb. 94, 18 N.W.2d 664 (1945).
135. Davis v. General Motors Acceptance Corp., 176 Neb. 865, 127

N.W.2d 907 (1964).
136. Bachus v. Swanson, 129 Neb. 1, 136 N.W.2d 489 (1965).
137. Wittler v. Baumgartner, 180 Neb. 446, 144 N.W.2d 62 (1966).
138. County of Otoe v. State Bd. of Equalization & Assessment, 182

Neb. 621, 156 N.W.2d 728 (1968).
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erty and franchises. 139  With this provision in hand, the court
has rendered invalid ten legislative enactments. These statutes
sought to establish a fee on governmental inspection of gasoline, 140

a tax on shares of bank stock,'1 4 1 a tax on gross fire insurance
premiums, 142 a tax on intangible property, 43 a tax on realty,' a
minimum tax on elementary school districts,' 45 a method of evalu-
ating shares of stock in domestic building and loan associations,' 46

a tax on the gross income of tax-exempt trusts,'147 an ad valorem
tax on motor vehicles, 4

8 and a denial to banks of a tax deduction
for the actual value of shares held in other Nebraska corpora-
tions.

49

An examination of the court's application of the above nine
constitutional provisions reveals that the court has very little
discretionary power in applying them. With the exception of the
'due process clause' 50 and the nondiscrimination clause,'3 ' the
court's application of these provisions is a ministerial duty. Since
the Nebraska Constitution is not a grant of, but a restriction on,
legislative power,3 2 the legislature can act only on subjects not
inhibited by the constitution. When the legislature takes action
upon any matter restricted by the constitution, the court must
invalidate the act. Moreover, in the instances that judicial dis-
cretion played a role, the decisions disclose that it was not abused
by the court. This conclusion is strengthened by the fact that only
three cases have been appealed where the court invalidated legis-
lative acts. The result of the three further appeals was two affir-
mations and one dismissal.

Having seen that the court has not abused its judicial dis-

139. NEro. CoNsT. art. VIII, § 1.
140. Century Oil Co. v. Department of Agriculture, 110 Neb. 100,

192 N.W. 958 (1923).
141. Central Nat'l Bank v. Sutherland, 113 Neb. 126, 202 N.W. 428

(1925).
142. Continental Ins. Co. v. Smrha, 131 Neb. 791, 270 N.W. 122 (1936).
143. Moeller, McPherrin & Judd v. Smith, 127 Neb. 424, 255 N.W. 551

(1934).
144. Homan v. Board of Equalization, 141 Neb. 400, 3 N.W.2d 650 (1942).
145. Peterson v. Hancock, 155 Neb. 801, 54 N.W.2d 85 (1952).
146. Anderson v. Herrington, 169 Neb. 391, 99 N.W.2d 621 (1959).
147. First Continental Nat'l Bank & Trust Co. v. Davis, 172 Neb. 118,

108 N.W.2d 638 (1961).
148. State ex rel. Meyer v. Story, 173 Neb. 741, 114 N.W.2d 769 (1962).
149. First Nat'l Bank & Trust Co. v. County of Lancaster, 177 Neb. 390,

128 N.W.2d 820 (1964).
150. NEB. CONST. art. I, § 3.
151. NEB. CONST. art. I, § 25.
152. United Community Services v. Omaha Nat'l Bank, 162 Neb. 786, 77

N.W.2d 576 (1956); Sommerville v. Johnson, 149 Neb. 167, 30 N.W.2d 577
(1948).
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cretion, the question arises as to what would happen if the court
were to withdraw its self-imposed limitations. The answer to this
question is that the court's invalidation of legislative acts is not
necessarily final. There are three methods by which such a de-
cision can be circumvented.

The court's declaration that a statute is unconstitutional can
be effectively neutralized through passage of a new act that has
corrected the deficiencies pointed out by the court. Examples of
this procedure are numerous. One example involved the finding
of the Rural Cemetery District Act 15 3 to be unconstitutional.15 4

After the court rendered its decision, the legislature repealed the
Act,155 made the necessary revisions, and passed a new Rural
Cemetery District Act.'5 6 Another example involves the Grade A
Milk Act.'57  After this Act had been declared unconstitutional5 8

the Nebraska Legislature repealed it' 59 and enacted a revised
statute known as the Nebraska Graded Milk Act. 60

The second method by which a court's decision can be circum-
vented is by amending the constitution. The constitution provides
two amendatory procedures. First, the legislature can call a con-
stitutional convention;' 6 ' and second, the legislature itself can
propose amendments and submit them to the electorate for ap-

proval.
6 2

The third method for circumvention involves achieving re-
versal of the court's decision by the Supreme Court of the United
States. However, this method is limited in that the reversal can
be effectuated in only two ways. First, this method can be em-
ployed through an appeal where the validity of a treaty or a fed-
eral statute is denied or where the validity of a state statute pre-
vails over the Constitution, treaties, or laws of the United States.
Second, it can be accomplished by a writ of certiorari where the
validity of a treaty or statute of the United States is questioned,
the validity of a state statute is raised on the ground that it is
repugnant to the Constitution, treaties, or laws of the United States,
or where any title, right, privilege, or immunity is claimed under

153. NEB. REV. STAT. §§ 12-901 to -908 (Reissue 1962).
154. Anderson v. Carlson, 171 Neb. 741, 107 N.W.2d 535 (1961).
155. Neb. Laws c. 27, § 14 (1961).
156. Id., §§ 1-13.
157. NEB. REV. STAT. §§ 81-263.01 to -263.10 (Reissue 1966). See also

Neb. Laws c. 422, §§ 1-27 (1961).
158. Lincoln Dairy Co. v. Finigan, 170 Neb. 777, 104 N.W.2d 227 (1960).
159. Neb. Laws c. 580, § 33 (1967).
160. Id., §§ 1-32.
161. NEB. CONST. art. XVI, § 1.
162. Nas. CONST. art. XVI, § 2.
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the Constitution, treaties, or laws of the United States.16 8 While
the Supreme Court of the United States has not reversed any
invalidation of a statute by the Nebraska court, it has reversed
decisions of the Nebraska court where the latter had upheld the
constitutionality of a state statute.16 4

In addition to the methods by which the decisions of the Ne-
braska court can be directly circumvented, the same result can be
accomplished indirectly by achieving the removal of a judge.16 5

There are three means available for accomplishing this goal. First,
the electorate can reject his right to continue in office when the
question is submitted to the people. 166 Second, removal by impeach-
ment is available if the judge has committed any misdemeanor while
in office.' 67 Third, any citizen can recommend to the Commission on
Judicial Qualification that it consider a particular judge's qualifica-
tions. Under this third method, a judge could be removed from office
for wilful misconduct in office, wilful disregard of or failure to per-
form his duties, habitual intemperance, conviction of a crime in-
volving moral turpitude, or disbarment from the legal profession.
In addition, a judge could be removed for physical or mental dis-
ability seriously interfering with the performance of his duties. 68

Thus, if a particular judge were to arbitrarily invalidate legislative
acts in disregard of the limitations herein enumerated, he could
be removed from office.

V. DESIRABILITY OF THE "FIVE-JUDGE" RULE

In evaluating a provision such as the "five-judge" rule with
respect to its desirability, it is important to consider the continued
efficacy of the policy judgment which caused it to be put into
effect. As has been indicated, the purpose of the concurrence re-
quirement is to prevent the state supreme court from invalidating
the will of the people as expressed by their legislature. 69  It is
suggested that the will of the people expressed in their organic
law ought to override the will of the people expressed in legis-

163. 28 U.S.C. § 1257 (1964).
164. See Nebraska Dist. of Evang. Luth. Synod v. McKelvie, 262 U.S.

404 (1923); Meyer v. State, 262 U.S. 390 (1923).
165. It should be noted that this procedure would not help the present

aggrieved parties, but it would help those persons who in the future might
have a suit arise based on similar or identical factual situations by re-
moving the dissenting judge and replacing him with a judge with a more
favorable outlook.

166. NEB. CONST. art. V, § 21.
167. NEB. CONST. art. III, § 17 and art. IV, § 5.
168. NEB. CONST. art. V, § 30.
169. See text at note 52 supra.

[Vol. 2



COMMENTS

lation, without imposing undue procedural obstacles to accom-
plishing such a result. Presumably, the reason a particular pro-
vision is embodied in a constitution is that the provision is deemed
to be fundamental and paramount.1'70 However, the presence of
the concurrence provision in the Nebraska Constitution would seem
to contradict the nature of the very instrument in which it is
found, because it has as its object the protection of legislative acts
which are at least arguably in violation of the organic law, against
invalidation because of constitutional infirmity.

Moreover, it seems evident that constitutional provisions re-
lating to the judiciary should have as their paramount object "the
efficient administration of justice." The effect of a provision re-

quiring more than a majority of the members of a court to reach a
particular decision is to hinder, not help, the cause of justice'
The two instances in which the Nebraska provision has operated
to save statutes have both been brought before the Supreme
Court of the United States, and, as of this writing still await hear-
ing by that Court.1'7 ' During the time until the Supreme Court
makes its decision, the outcome of the litigation is uncertain. In
addition, the added expense and effort to which the litigants are
put by the further appeal does not seem to be justifiable. More-
over, during the period which is required to perfect 'an appeal,
other persons may have their rights impaired or denied.

It may be argued that the above noted results are inevitable
in any case where the law is not clearly in favor of one litigant
or the other. It is suggested, however, that a litigant would be
far more willing to accept as final the determination of a majority
of the court than that of a minority. It is inconceivable that a
party who has succeeded in convincing a majority of the court of
the validity of his position, but still has lost his case, would forego
further appeals.

Only three states of the Union have provisions requiring the
concurrence of more than a majority to hold legislative acts un-
constitutional.'172  An examination of state constitutions reveals
that 32 contain provisions concerning the number of judges re-
quired for a decision. Of these, 21 require a simple majority of

170. See Baker v. Moorhead, 103 Neb. 811, 174 N.W. 430 (1919).
171. DeBacker v. Brainard, 183 Neb. 461, 161 N.W.2d 508 (1968), ap-

peal docketed, 37 U.S.L.W. 3236 (U.S. Jan. 7, 1969) (No. 662), prob. juris.
noted, 37 U.S.L.W. 3307 (U.S. Feb. 25, 1969). State v. Cavitt, 182 Neb. 712,
157 N.W.2d 171 (1968), appeal docketed, 37 U.S.L.W. 3324 (U.S. Mar. 4,
1969) (No. 828, 1968 Term; renumbered No. 1083, 1969 Term), prob. juris.
noted, 37 U.S.L.W. 3308 (U.S. Feb. 25, 1969).

172. Nebraska, North Dakota, and South Carolina. See note 175 infra.
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the full court,17 3 while eight require a majority of a quorum,174

and three require a number greater than a majority.1 7 5 Of

the latter three, North Dakota requires the concurrence of four of
five supreme court judges;' 76 Nebraska, five of seven; 1' 7 and South
Carolina, either a unanimous decision of its five supreme court
judges or a majority of the five supreme court judges and the 16
circuit court judges together. 78  An examination of reported cases
from the 18 remaining states which have no constitutional pro-
vision indicates that all have adopted the majority rule require-

173. AaK. CONST. amend. 9, § 1; CALIF. CONST. art. VI, § 2; FLA. CONST.
art. V, § 4(1); GA. CONST. art. VI, § 2(1); IDAHO CONST. art. V, § 6; ILL.
CONST. art. VI, § 4; KAN. CONST. art. III, § 2; LA. CONST. art. VII, § 4;
MONT. CONST. art. VIII, § 5; Nm,. CONST. art. VI, § 2; N.C. CONST. art. IV,
§ 6; N.M. CONST. art. VI, § 5; N.Y. CONST. art. VI, § 2; OKLA. CONST. art.
VII, § 3; S.D. CONST. art V, § 7; TENN. CONST. art. VI, § 2; TEx. CONST.
art. V, § 2; UTAH CONST. art. VIII, § 2; VA. CONST. art. VI, § 88; WASH.
CONST. art. IV, § 2; W. VA. CONST. art. VIII, § 2.

174. DEL. CONST. art. IV, § 12; IND. CONST. art. VII, § 2; Ky. CONST.
§ 117; Miss. CONST. art. VI, § 145; N.J. CONST. art. II; OHIO CONST. art. IV,
§ 2; Wis. CONST., art. VII, § 1(4); Wyo. CONST. art. V, § 5.

175. NEs. CONST. art. V, § 2; N.D. CONST. art. IV, § 89; S.C. CONST.
art. V, § 12.

176. "[I]n no case shall any legislative enactment or law of the state
of North Dakota be declared unconstitutional unless at least four of the
judges so decide." N.D. CONST. art. IV, § 89. N.D. Laws c. 517, § 9
(1967) proposed to repeal this section and section 88. The proposal was
to have been submitted to the electorate in a September 1968 primary
election or any special statewide election called by the governor for ap-
proval or rejection of amendments to the constitution. However, the new
proposal retained the above-cited requirement that four out of five judges
concur in a decision declaring a statute unconstitutional. See N.D. Laws
c. 517, § 1 (1967). The proposal was, however, defeated by the North
Dakota voters by less than 4,000 votes. 52 J. AM. JUD. Soc'Y 169 (No. 4
1968).

177. "No legislative act shall be held unconstitutional except by the
concurrence of five judges." NEB. CONST. art. V, § 2.

178. S.C. CONST. art. V, § 12:
Whenever, upon the hearing of any cause or question before the
Supreme Court, in the exercise of its original or appellate juris-
diction, it shall appear to the Justices thereof, or any three of them,
that there is involved a question of constitutional law, or of con-
flict between the Constitution and Laws of this State and of the
United States, or between the duties and obligations of her
citizens under the same, upon the determination of which the en-
tire Court is not agreed, or whenever the Justices of said Court, or
any two of them, desire it on any cause or question so before said
Court, the Chief Justice, or in his absence, the presiding Associate
Justice, shall call to the assistance of the Supreme Court all of the
Judges of the Circuit Court: Provided, however That when the
matter to be submitted is involved in an appeal from the Circuit
Court, the Circuit Judge who tried the case shall not sit. A ma-
jority of the Justices of the Supreme Court and Circuit Judges
shall constitute a quorum. The decision of the Court so consti-
tuted, or a majority of the Justices and Judges sitting, shall be
final and conclusive.
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ment either by statute, court rule, or practice.'7 9

Until 1968 the Ohio Constitution required concurrence of all
but one judge of the Supreme Court of Ohio to invalidate a legis-
lative act, if the act had been held constitutional by the state
court of appeals. °8 0 This provision, which had been adopted by the
1912 Ohio Constitutional Convention, received sharp criticism from
the Ohio courts. In Board of Education v. City of Columbus,""
the Supreme Court of Ohio, after reviewing several cases in which
laws had been upheld by a minority of the court, stated:

This rather elaborate review of the former decisions of
this court, each of which has been rendered by a minority
of its judges, is made at this time, because, while it places
this court in an unenviable, not to say ridiculous, light
before courts and lawyers of other states, it also clearly
illustrates that the fault lies with the constitutional pro-
vision and the impractical results of its inevitable oper-
ations, and not through the fault of this court or any of
its members.'

8 2

The court concluded by saying:
This amendment to the Ohio Constitution is without a
parallel in any state in the Union, and is violative of the
basic principle of popular government, which must always
rest upon the loyal acceptance of majority rule. In a few
matters of superimportance, it is required in legislative
bodies that a conclusion can only be reached by a two-
thirds majority, and in some instances a three-fourths ma-
jority is required. In no other instance in any of three
branches of the government is it provided that a con-
clusion can be reached by less than a majority. The
effect of this constitutional amendment is to give greater
force and effect to the opinion of two members of the
court than to the other five. 88

However, in 1930 the Supreme Court of the United States in
Ohio v. Akron Park District,8 4 after upholding the constitution-
ality of the above mentioned provisions, stated:

It is urged that the situation has been described as de-
plorable by the Supreme Court of the state . . . but it is
not for this Court to intervene to protect the citizens of

179. Alabama, Alaska, Arizona, Colorado, Connecticut, Hawaii, Iowa,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New
Hampshire, Oregon, Pennsylvania, Rhode Island, and Vermont.

180. OHIO CONST. art. IV, § 2 (1912): "No law shall be held unconsti-
tutional and void by the supreme court without the concurrence of at
least all but one of the judges, except in the affirmance of a judgment
of the court of appeals declaring a law unconstitutional and void."

181. 118 Ohio 295, 160 N.E. 902 (1928).
182. Id., 160 N.E. at 905.
183. Id.
184. 281 U.S. 74 (1930). See text at notes 37-39 supra.
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the state from the consequences of its policy, if the state
has not disregarded the requirements of the Federal Con-
stitution.

8 5

Finally, in 1968, the voters of Ohio approved by a large margin an
amendment to the judicial article of their constitution which had
been submitted to them by the 1968 legislature under sponsorship
of the Ohio State Bar Association. 8 6 This provision deleted the
controversial provision and substituted a provision allowing de-
cisions to be rendered by a majority of a quorum. 8 7 This con-
stitutional change is indicative of the undesirability of a restriction
upon a court's power to invalidate legislative acts.

An examination of the Model State Constitution 8 8 and the
Model Judicial Article 8 9 reveals no provision which establishes
the specific number of judges required to render a decision. The
comments concerning the Judicial Article in the Model State Con-
stitution state that it was briefly written so as not to place re-
strictive burdens upon the court. 90 To obtain the same results,
the Model Judicial Article allows a supreme court to prescribe its
own rules governing its appellate jurisdiction and its practice and
procedure. 191 The lack of a restrictive constitutional provision
requiring a concurrence of a particular number of judges lends
additional support to the conclusion that a provision like Nebraska's
is undesirable.

V. CONCLUSION

Having concluded that the Nebraska constitutional "five-
judge" provision is both unnecessary and undesirable, it is recom-
mended that it be deleted from the Nebraska Constitution and be
replaced with a provision which will better effectuate justice. It
should be replaced with a provision which will allow litigation
with the minimal expenditure of time, efforts, and money and
which will insure the fair representation of all interested parties
and the full deliberation of the court. To satisfy the foregoing

185. Id. at 81.
186. See 52 J. AM. JUD. Soc'y 37 (No. 1, 1968).
187. "A majority of the supreme court shall be necessary to constitute

a quorum or to render a judgment." OHIO CONST. art. IV, § 2(A), effec-
tive January 10, 1970.

188. NATIONAL MUNICIPAL LEAGUE, MODEL STATE CONSTITUTION 12-15
(6th ed. 1963).

189. See 45 J. AM. JUD. Soc'y 280-82 (No. 11, 1962).
190. NATIONAL MUNICIPAL LEAGUE, MODEL STATE CONSTITUTION 77-91

(6th ed. 1963).
191. See MODEL JUDICIAL ARTICLE § 2, pt. 2 (B) in 45 J. AM. JUD. SOC'Y

281 (No. 11, 1962).
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requirements, the following provision is recommended for the
legislature's immediate submission to the electorate for their
approval:

All cases involving the constitutionality of a statute must
be heard before the full supreme court, of which a majority
shall be required for a decision. In such cases, the court
shall permit the state to intervene for the presentation of
evidence and for argument on the constitutional question.

Paul W. Madgett '70


