
I RECENT CASES

CONSTITUTIONAL LAW-TORT ACTION FOR NONGOVERNMENTAL

DEPRIVATION OF CONSTITUTIONAL RIGHT OF PRIVACY-Nader v.

General Motors Corporation, 57 Misc. 2d 301, 292 N.Y.S.2d 514
(Sup. Ct. 1968).*

Plaintiff Nader, automobile safety crusader, brought an action
in the New York Supreme Court alleging that defendant General
Motors had invaded his right of privacy by investigating his private
life and committing certain other offensive acts. For purposes of
a motion to dismiss, General Motors conceded that, in order to
silence the plaintiff as a critic of the defendant corporation and
its products, the corporation had through its agents made threat-
ening telephone calls to plaintiff, tapped his telephone, attempted
to entice him with women, "shadowed" him in various places, and
caused him to be investigated by interviewing numerous acquaint-
ances of his who could provide information about him.'

* On appeal, the New York supreme court, appellate division, af-
firmed plaintiff Nader's right to institute an action for violation of his
right of privacy and denied defendant General Motors motion to dismiss.
However, the court avoided the question of plaintiff's constitutional right
of privacy. Nader v. General Motors Corp., No. 21 (Sup. Ct. Jan. 1969).

1. More specifically, the defendant admitted for the purpose of the
motion to dismiss that after it learned of the imminent publication of the
plaintiff's book, Unsafe at Any Speed, it "thereupon determined and de-
cided to conduct a campaign of intimidating, maligning and otherwise
severely injuring plaintiff, to suppress plaintiff's criticism of and pre-
vent his disclosure of information about automotive safety, including the
automotive products of defendant General Motors." Brief for Respondent
at 3, Nader v. General Motors Corp., N.Y. App. Div., 1st Dept., Nov. 21,
1968. Other allegations which the defendant admitted for purposes of the
motion to dismiss include that the wrongful conduct was accomplished:

By interviewing under false pretenses many persons who knew
plaintiff, and questioning them about, and casting aspersions upon
plaintiff's political, social, economic, racial and religious views,
tendencies and possible prejudices; his integrity; his sexual pro-
clivities and inclinations; and his personal habits, such as use of
intoxicants, narcotics and the like.

By surveillance, direct following, tailing and shadowing him
on the streets and into buildings and other places; all of which
was accomplished by unreasonable means for an unreasonable
length of time and without any legitimate or justifiable purpose,
and all of which constituted obtrusive surveillance of such an
extreme degree as to be outrageous, oppressive and malicious.

Upon information and belief, by having plaintiff accosted by
girls for purposes, inter alia, of entrapment into improper or
illicit relationships, and extortion.

Upon information and belief, by making telephone calls to
plaintiff of a threatening, obnoxious and harassing nature.
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Although sections 50,2 51,3 and 524 of the New York Civil Rights

Upon information and belief, by the use of wiretapping, and of
electronic or mechanical equipment used for eavesdropping, with-
out consent, against plaintiff and persons with whom he was
associated, all of which was as to communications in which plain-
tiff was a participant.

By conducting a continuing investigation of plaintiff, in a
manner which, with reasonable foreseeability, would and did vio-
late plaintiff's right of privacy, subject him to harrassment and
intimidation, and intrude into and invade his seclusion, solitude
and private affairs.

Brief for Respondent, supra at 4.
The court was asked to take judicial notice of the hearings before the

Subcommittee on Executive Reorganization of the United States Senate
Committee on Government Operations, held March 22, 1966, Senator A.
Ribicoff presiding. The purpose of the hearing was to examine the alle-
gations of misconduct directed against Nader by General Motors. All of
the above cited acts of General Motors were examined before the hearing.
As to the actions of General Motors, its president, James M. Roche, made
the following statement at the hearing:

I repeat what I said this morning. I hold myself responsible as
President of General Motors for these actions, of which this
Subcommittee and Mr. Nader have complained. I have apologized
to the members of the committee on behalf of myself and General
Motors, and to Mr. Nader, and I hope that these apologies will be
accepted in the spirit in which I offer them.

Brief for Respondent, supra at 5.
2. N.Y. Civ. RIGHTS LAW § 50 (McKinney 1948):

Right of privacy. A person, firm or corporation that uses for ad-
vertising purposes, or for the purposes of trade, the name, portrait
or picture of any living person without having first obtained the
written consent of such person, or if a minor of his or her parent
or guardian, is guilty of a misdemeanor.

3. Id. § 51:
Action for injunction and for damages. Any person whose name,
portrait or picture is used within this state for advertising purposes
or for the purposes of trade without the written consent first
obtained as above provided may maintain an equitable action in
the supreme court of this state against the person, firm or corpora-
tion so using his name, portrait or picture, to prevent and re-
strain the use thereof; and may also sue and recover damages for
any injuries sustained by reason of such use and if the defendant
shall have knowingly used such person's name, portrait or picture
in such manner as is forbidden or declared to be unlawful by the
last section, the jury, in its discretion, may award exemplary
damages. But nothing contained in this act shall be so construed as
to prevent any person, firm or corporation, practicing the profes-
sion of photography, from exhibiting in or about his or its es-
tablishment specimens of the work of such establishment, unless
the same is continued by such person firm or corporation after
written notice objecting thereto has been given by the person
portrayed; and nothing contained in this act shall be so con-
strued as to prevent any person, firm or corporation from using the
name, portrait or picture of any manufacturer or dealer in connec-
tion with the goods, wares and merchandise manufactured, pro-
duced or dealt in by him which he has sold or disposed of with
such name, portrait or picture used in connection therewith; or
from using the name, portrait or picture of any author, composer
or artist in connection with his literary, musical or artistic produc-
tions which he has sold or disposed of with such name, portrait
or picture used in connection therewith.
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Law are entitled "Right of Privacy," the plaintiff made no claim
under the narrow provisions of that legislation. Instead, he
asserted that the defendant's activities amounted to a deprivation
of the common law right of privacy, and in the alternative argued
that the provisions of the federal and New York constitutions would
be violated if the New York court were to hold that he could not
maintain his action for violation of the right of privacy. On motion
to dismiss, the New York Supreme Court held that the plaintiff
could properly maintain the action for violation of his constitu-
tional right of privacy.5

The court in its decision skirted the question whether the com-
mon law right of privacy was recognized in New York by deter-
mining that, although the New York Court of Appeals might find a
violation of some facet of a common law right, much of the lan-
guage in prior New York decisions tended to preclude an assertion
of violation of a common law right of privacy.6 Concerning the
plaintiff's constitutional argument, the court in conclusionary fash-
ion stated:

However, there is presented a constitutional right of plain-
tiff to privacy-a right to be let alone. The right of privacy
stands on high ground, cognate to the values and concerns
protected by constitutional guarantees .... 7

4. Id. § 52 (McKinney Supp. 1968):
Televising, broadcasting or taking motion pictures of certain pro-
ceedings prohibited. No person, firm, association or corporation
shall televise, broadcast, take motion pictures or arrange for the
televising, broadcasting, or taking of motion pictures within this
state of proceedings, in which the testimony of witnesses by sub-
poena or other compulsory process is or may be taken, conducted
by a court, commission, committee, administrative agency or other
tribunal in this state; except that the prohibition contained in
this section shall not apply to proceedings conducted by either
house of the state legislature or committee or joint committee of
the legislature or by a temporary state commission which includes
members of the legislature, so long as any testimony of witnesses
which is taken without resort to subpoena or other compulsory
process, if (1) the consent of the temporary president of the senate
or the speaker of the assembly, in the case of the respective
houses of the state legislature, or the chairman, in the case of
such a committee or commission, and a majority of the members
thereof present at such proceedings, shall have been first obtained,
(2) the written consent of the witness testifying at the time shall
have been obtained, prior to the time of his testifying, and (3) it
has been determined by such presiding officer or chairman and
such majority of the members that it is in the public interest to
permit the televising, broadcasting or taking of motion pictures.
Any violation of this section shall be a misdemeanor.

5. Nader v. General Motors Corp., 57 Misc. 2d 301, 292 N.Y.S.2d 514
(Sup. Ct. 1968).

6. Id. at 304, 292 N.Y.S.2d at 517.
7. Id. at 305, 292 N.Y.S.2d at 518.
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No previous decision has been found which has recognized that
deprivation by "nongovernmental action" of an individual's privacy
could give rise to legal sanctions founded solely upon federal con-
stitutional guarantees. If the case is upheld on review, the con-
stitutional right of privacy found in Nader could have a signifi-
cant impact upon those jurisdictions which have either determined
that the right does not exist at common law,8 such as Nebraska,9

or have found the right to be limited to areas protected by specific
statutory provisions. 10

An analysis of the validity of the Nader decision encounters an
initial difficulty in that no reasoning was offered by the court in
support of the announced constitutional right of privacy. The
court's conclusion is premised solely upon the citation of the
Fourth, Fifth, and Fourteenth Amendments of the United States
Constitution and upon four cases: Tehan v. United States ex rel.
Shott,1" Griswold v. Connecticut,2 Shelley v. Kraemer, 8 and Afro-
American Publishing Co. v. Jaffe.14

This article will attempt to reconstruct the reasoning which
most likely led the Nader court to validate, in the situation pre-
sented, the existence of a constitutional right of privacy, and to
discuss possible remedies applicable to enforcement of that right.

Three of the four cases cited in Nader apparently are cited in
support of the constitutional right of privacy itself. Dicta in the
Tehan 5 and Jaffe6 cases makes reference to a constitutional right

8. Nebraska, Rhode Island, Texas, and Wisconsin. See PROSSER,
TORTS § 112 at 832 (3d ed. 1964).

9. See Brunson v. Ranks Army Store, 161 Neb. 519, 521, 73 N.W.2d
803, 806 (1955):

The doctrine of the right of privacy was not recognized or enforced
in the ancient English common law ...

Our research develops no Nebraska case holding that this
court has in any form or manner adopted the doctrine of the right
of privacy, and there is no precedent in this state establishing the
doctrine. Nor has the Legislature of this state conferred such a
right of action by statute. We submit that if such a right is
deemed necessary or desirable, such right should be provided for
by action of our Legislature and not by judicial legislation on the
part of our courts.

See also Perlman, The Right to Privacy in Nebraska: A Re-examination,
45 NEB. L. REV. 728 (1966).

10. New York, Oklahoma, Utah, and Virginia. See PROSSER, TORTS
§ 112 at 832 (3d ed. 1964).

11. 382 U.S. 406 (1966).
12. 381 U.S. 479 (1965).
13. 334 U.S. 1 (1948).
14. 366 F.2d 649 (D.C. Cir. 1966).
15. In Tehan, respondent was tried and convicted in an Ohio court

for violation of the Ohio Securities Act. He had not taken the stand and
the prosecutor commented extensively, as permitted by Ohio law, on his
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of privacy. However, the holding of each case rests upon grounds
other than a finding of a constitutional right of privacy, and thus
the citation of those two cases adds little support to the right
announced in Nader. It is in the Griswold case that the apparent
foundation of the court's unstated rationale may be found.

In Griswold the Supreme Court held that a Connecticut statute
making the use of contraceptives a criminal offense was invalid as
an unconstitutional invasion of the right of privacy of married
persons.17 Mr. Justice Douglas, writing for the majority, recog-
nized that the right of privacy is not explicitly mentioned in the
Constitution. However, he emphasized that the Court had pre-
viously recognized the right of association,18 the right to educate

failure to testify. The conviction was affirmed by the Ohio Court of Ap-
peals, the state supreme court declined review, State v. Shott, 173 Ohio St.
542, 184 N.E.2d 213 (1962), and the Supreme Court of the United States
dismissed an appeal and denied certiorari, Shott v. Ohio, 373 U.S. 240
(1963). Shortly thereafter respondent sought a writ of habeas corpus,
alleging various constitutional violations during his trial. The federal dis-
trict court dismissed the petition, but the court of appeals reversed, United
States ex rel. Shott v. Tehan, 337 F.2d 990 (6th Cir. 1964), noting that on
the day preceding oral argument the Supreme Court in Malloy v. Hogan,
378 U.S. 1 (1964), held that the Fifth Amendment's freedom from self-
incrimination is also protected by the Fourteenth Amendment against state
abridgment, and reasoning that the protection includes freedom from com-
ment on failure to testify. In Griffin v. California, 380 U.S. 609 (1965),
the Court held that adverse comment on a defendants' failure to testify in
a state criminal trial violates the privilege against self-incrimination.
When the Tehan case came before the Supreme Court, the Court declined
to apply Griffin retrospectively. The language in Tehan pertinent to
Nader is:

By contrast, the Fifth Amendment's privilege against self-incrim-
ination is not an adjunct to the ascertainment of truth. That
privilege, like the guarantees of the Fourth Amendment, stands
as a protection of quite different constitutional values-values re-
flecting the concern of our society for the right of each individual
to be let alone.

Tehan v. United States ex rel. Shott, 382 U.S. 406, 416 (1966).
16. In Jaffe the plaintiff, proprietor of a news vending outlet in a

predominately Negro neighborhood, brought an action for libel and inva-
sion of privacy against the defendant newspaper for publishing an article
in which the plaintiff was falsely depicted as being a bigot. The United
States District Court for the District of Columbia entered judgment for the
plaintiff and the defendant newspaper appealed. See Afro-American Pub-
lishing Co. v. Jaffe, 366 F.2d 649, 652 (D.C. Cir. 1966). The court of appeals,
affirming in part and reversing in part, held that although plaintiff's privacy
was not invaded, the article was defamatory since it would be reasonably
understood by the average reader in the community to signify that plaintiff
was a bigot, racially prejudiced, and scornful of the Negro race. In the
course of its opinion, the court stated: "The right of privacy stands on
high ground, cognate to the values and concerns protected by constitu-
tional guarantees." Id. at 654.

17. Griswold v. Connecticut, 381 U.S. 479, 485 (1965).
18. NAACP v. Alabama, 357 U.S. 449 (1958).

[Vol. 2
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a child in a school of the parent's choice, 19 and the right to study
any particular subject or any foreign language,20 even though those
rights were not specifically mentioned in the Federal Constitution
or in the Bill of Rights.21 Justice Douglas determined that the
right of privacy was one of those rights arising from the "spirit"
of the Constitution:

The foregoing cases suggest that specific guarantees in the
Bill of Rights have penumbras, formed by emanations from
those guarantees that help give them life and substance.
. . . Various guarantees create zones of privacy. The right
of association contained in the penumbra of the First
Amendment is one, as we have seen. The Third Amend-
ment in its prohibition against the quartering of soldiers
"in any house" in time of peace without the consent of
the owner is another facet of that privacy. The Fourth
Amendment explicitly affirms the "right of the people to
be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures." The Fifth
Amendment in its Self-Incrimination Clause enables the
citizen to create a zone of privacy which the government
may not force him to surrender to his detriment. The
Ninth Amendment provides: "The enumeration in the Con-
stitution, of certain rights, shall not be construed to deny
or disparage others retained by the people. '22

Thus, the right of marital privacy established in Griswold was
premised upon "a relationship lying within the zone of privacy cre-
ated by several fundamental constitutional guarantees. ' 23 More-
over, this inviolable zone of privacy was thought to concern "a right
of privacy older than the Bill of Rights-older than our political
parties, older than our school system."24 In addition the right was
recognized as being "no less important than any other right care-
fully and particularly reserved to the people. '25

It may be surmised that if the right of marital privacy lies
within a larger zone of constitutionally protected privacy, and if
that zone of privacy antedates the Constitution itself and creates a
right as important as any other right secured by the Constitution,
there is a clear indication that the Court in Griswold had in
mind a right of privacy of considerably greater bounds than merely
marital privacy.

19. Pierce v. Society of Sisters, 268 U.S. 510 (1925).
20. Meyer v. Nebraska, 262 U.S. 390 (1923).
21. 381 U.S. at 482.
22. Id. at 484.
23. Id. at 485.
24. Id. at 486.
25. Id. at 485, citing Mapp v. Ohio, 367 U.S. 643, 656 (1961).
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To date the Supreme Court has not moved to further define
or expand the constitutional right of privacy announced in Gris-
wold. However, in the spirit of Griswold, two federal decisions
have expanded the protection of the constitutional right of privacy
to situations in which an individual's privacy has been violated by
way of "intrusions" not unlike those involved in the Nader case.26

In the first of these cases, York v. Story,27 decided prior to
Griswold, the plaintiff had gone to the police department of Chino,
California for the purpose of filing charges in connection with an
assault upon her. Defendant, a police officer, advised plaintiff
that it would be necessary to take pictures of her. He took her to
a room in the police station, locked the door, requested that she
undress, and directed her to assume various indecent positions, in
which he photographed her over her protestations. Later, the of-
ficer and two other officers of the police department used police
photographic equipment to make copies of the photographs, which
they circulated among the personnel of the Chino police depart-
ment. The Court of Appeals for the Ninth Circuit found that the
arbitrary intrusion upon the security of plaintiff's privacy
amounted to an invasion of the constitutional right of privacy se-
cured by the due process clause of the Fourteenth Amendment.28

As in Griswold, the court determined that a constitutional right
of privacy existed in spite of the fact that no constitutional pro-
vision explicitly deals with privacy per se.2 9

A similar situation to that in York arose in Dietemann v.
Time, Incorporated.30  Employees of Life magazine had surrepti-
tiously gained entrance to the plaintiff's house. While posing as
patients of the plaintiff, an alleged quack doctor, the defendant's
agents photographed him and his medical equipment and recorded
his conversations. One of the pictures was later printed in a Life
magazine article. The court, citing Griswold, found a violation of
the constitutional right of privacy despite the obvious conflict of
the right with Life's constitutionally protected freedom of press.8 '

26. See note 1 supra. See also Stanley v. Georgia, 89 S. Ct. 1243 (1969),
citing Griswold: "[n] a prosecution for mere possession of printed or film-
ed matter [obscene material] in the privacy of a person's own home-that
right [to receive information and ideas, regardless of their social worth]
takes on an added dimension. For also fundamental is the right to be free,
except in very limited circumstances, from unwanted governmental intru-
sion into one's privacy." Id. at 1247-48.

27. 324 F.2d 450 (9th Cir. 1963), cert. denied, 376 U.S. 939 (1964).
28. Id. at 455.
29. Id.
30. 284 F. Supp. 925 (C.D. Cal. 1968).
31. Id. at 929. But cf. Time, Inc. v. Hill, 385 U.S. 374 (1967).

[Vol. 2
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If, as Griswold,3 2 York, 33 and Dietemann 4 suggest, the general
right of privacy is constitutionally protected, the question arises
as to the criteria to be used to determine the level of deprivation at
which constitutional sanctions attach to a violation of privacy. At
present the only direct answer is found in Travers v. Paton,35

where the court, speaking of the York case, stated:
There, the photographic intrusions were so shocking that"our polity will not endure it," . . . and revelations were
so unwarranted in view of the victim's situation as a com-
plainant as to outrage the community's notions of decency.3 6

It would seem that the intrusions into the privacy of the plaintiff in
Nader were at least as outrageous to "the community's notions
of decency" and as shocking to our polity as were the violations of
plaintiff's privacy in York, Dietemann, or Griswold. Thus, if the
right of privacy found in York and Dietemann is accepted as
being within an extension of the constitutional right of privacy
announced in Griswold, substantial support exists for the validation
of the existence of the right in the Nader situation.

More difficult questions are confronted upon examination of
procedures by which the right, once found, can be enforced, and
upon determination of parties against whom the right is effective.
Three constitutional sources exist under which the right of privacy
could conceivably be enforced: under the due process clause of
the Fourteenth Amendment, under the Ninth Amendment, or un-
der legislation enacted pursuant to the implementation clause of
the Fourteenth Amendment.

The Nader court apparently viewed the right of privacy as
being enforceable by way of the first section of the Fourteenth
Amendment. In addition to the court's citation of the Fourteenth
Amendment, the case of Shelley v. Kraemer3 7 is cited. In Shelley
the Supreme Court reiterated the long-held view that "the action
inhibited by the first section of the Fourteenth Amendment is
only such action as may fairly be said to be that of the States."38

The requirement of "state action" was recognized at least implicitly
in each of the cases which have recognized a constitutional right
of privacy. Each of these decisions found a deprivation of that
right by some form of "state action. ' 39 Thus, if the right of privacy

32. 381 U.S. 479 (1965).
33. 324 F.2d 450 (9th Cir. 1963), cert. denied, 376 U.S. 939 (1964).
34. 284 F. Supp. 925 (C.D. Cal. 1968).
35. 261 F. Supp. 110 (D. Conn. 1966).
36. Id. at 115 (emphasis added).
37. 334 U.S. 1 (1948).
38. Id. at 13.
39. In York v. Story, 324 F.2d 450 (9th Cir. 1963), cert. denied, 376
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of the plaintiff in Nader is to be afforded protection under the due
process clause of the Fourteenth Amendment, a finding of a vio-
lation of that right by "action that may fairly be said to be that of
the State" of New York must be established.

Shelley v. Kraemer,40 apparently cited by the Nader court in
support of the "state action" proposition, applied by itself to the
facts of Nader, may not lend sufficient support to bring the Nader
situation within the confines of the "state action" requirement of
the Fourteenth Amendment. The wrong giving rise to Fourteenth
Amendment sanctions in Shelley was state court enforcement of
covenants of title restricting the ownership of property to members
of the Caucasian race.41 The Shelley Court recognized that, stand-
ing alone, the restrictive covenants could not be regarded as vio-
lative of any rights guaranteed to petitioners by the Fourteenth
Amendment.42 Prior to state court enforcement of the covenants,
no harm had been done; the covenants were of no legal effect
without the active participation of the state courts. Thus, by lend-
ing its machinery to enforce the covenants, the state court actively
participated in accomplishing the forbidden objective. However, in
Nader, unlike Shelley, the injurious action had occurred prior to
any court action. In no way was the New York court an active
participant in the commission of the acts which deprived the
plaintiff of his privacy.

U.S. 939 (1964), the defendant police officers were found to be acting under
color of state authority. In Dietemann v. Time, Inc., 284 F. Supp. 925 (C.D.
Cal. 1968), Life magazine had entered into an arrangement with the Los
Angeles County district attorney's office whereby Life's employees would
visit plaintiff and obtain facts and pictures concerning his activities.
This arrangement was held to establish an agency relationship between
the law enforcement agencies and Life employees sufficient to constitute
"state action" necessary to bring an action under 42 U.S.C. § 1983 (1964).
See note 106 infra. In Griswold v. Connecticut, 381 U.S. 479 (1965), the
"state action" was Connecticut's enforcement of the unconstitutional state
statute.

40. 334 U.S. 1 (1948).
41. Id. at 20.
42. Id. at 13:
Since the decision of this court in the Civil Rights Cases . .. the
principle has become firmly embedded in our constitutional law
that the action inhibited by the first section of the Fourteenth
Amendment is only such action as may fairly be said to be that of
the States. That Amendment erects no shield against merely
private conduct, however discriminatory or wrongful.

[The] restrictive agreements standing alone cannot be re-
garded as violative of any rights guaranteed to petitioners by
the Fourteenth Amendment. So long as the purposes of those
agreements are effectuated by voluntary adherence to their terms,
it would appear clear that there has been no action by the State
and the provisions of the Amendment have not been violated.

[Vol. 2
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It is not inconceivable that a liberal reading of Shelley and a
consideration of other relevant "state action" cases would lead to
a finding of some form of "state action" operating to deprive the
plaintiff in Nader of his constitutional right of privacy. In Shelley
the Supreme Court said: "[S]tate action, as that phrase is under-
stood for purposes of the Fourteenth Amendment, refers to exertions
of state power in all forms. '43  Since Shelley the Court has evi-
denced a further inclination to find an exertion of "state power"
in situations far removed from direct and obvious "state action."

This willingness of the Court to find "state action" in that
which is seemingly "private action" is illustrated by Reitman v.
Mulkey.44 Reitman involved an action by prospective tenants pre-
mised upon the refusal of an individual landlord to rent to them.
The case was a test of the annulment of two California "anti-
discrimination" acts45 by passage in a statewide ballot in 1964 of

43. Id. at 20.
44. 387 U.S. 369 (1967).
45. CAL. CIV. CODE § 51 (West 1954):
Equal rights; places of public accommodation or amusement. All
citizens within the jurisdiction of this state are entitled to the full
and equal accommodations, advantages, facilities and privileges of
inns, restaurants, hotels, eating houses, places where ice cream or
soft drinks of any kind are sold for consumption on the premises,
barber shops, bath houses, theaters, skating rinks, public convey-
ances and all other places of public accommodation or amusement,
subject only to the conditions and limitations established by
law, and applicable alike to all citizens.

Id. § 52:
Equal rights; denial or discrimination; damages. Whoever denies
to any citizen, except for reasons applicable alike to every race or
color, the full accommodations, advantages, facilities, and privi-
leges enumerated in section fifty-one of this code, or who aids, or
incites, such denial, or whoever makes any discrimination, dis-
tinction or restriction on account of color or race, or except for
good cause, applicable alike to citizens of every color or race
whatsoever, in respect to the admission of any citizen to, or his
treatment in, any inn, hotel, restaurant, eating house, place where
ice cream or soft drinks of any kind are sold for consumption on
the premises, barber shop, bath house, theater, skating rink, pub-
lic conveyance, or other public place of amusement or accommo-
dation, whether such place is licensed or not, or whoever aids or
incites such discrimination, distinction or restriction, for each and
every such offense is liable in damages in an amount not less than
one hundred dollars, which may be recovered in an action at law
brought for that purpose.

CAL. HEALTH AND SAFETY CODE § 35700 (West 1967):
Discrimination against public policy; police power. The practice
of discrimination because of race, color, religion, national origin,
or ancestry in housing accommodations is declared to be against
public policy.

This part shall be deemed an exercise of the police power of
the State for the protection of the welfare, health, and peace of
the people of this State.

Id. § 35720:
Unlawful acts. It shall be unlawful: 1. For the owner of any
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an initiative measure known as Proposition 14.46 It provided, in
effect, a guarantee against state infringement of the individual's
right to discriminate in the sale, lease, or rental of property. The
Court found that the effect of Proposition 14 was to authorize
private racial discrimination in housing and to create a state con-
stitutional right to discriminate on racial grounds in the sale and
lease of real property.4 7 Upon examination of the ultimate impact

publicly assisted housing accommodation which is in, or to be
used for, a multiple dwelling, with knowledge of such assistance, to
refuse to sell, rent or lease or otherwise to deny to or withhold
from any person or group of persons such housing accommodation
because of the race, color, religion, national origin, or ancestry of
such person or persons.

2. For the owner of any publicly assisted housing accom-
modation which is in, or to be used for, a multiple dwelling,
with knowledge of such assistance, to discriminate against any
person because of the race, color, religion, national origin or an-
cestry of such person in the terms, conditions or privileges of any
publicly assisted housing accommodations or in the furnishing of
facilities or services in connection therewith.

3. For any owner of any publicly assisted housing accommo-
dation which is in, or to be used for, a multiple dwelling, with
knowledge of such assistance, to make or to cause to be made
any written or oral inquiry concerning the race, color, religion,
national origin or ancestry of a person seeking to purchase, rent or
lease any publicly assisted housing accommodation for the pur-
pose of violating any of the provisions of this rpart.

4. For the owner of any publicly assisted housing accommo-
dation which is a single family dwelling occupied by the owner,
with knowledge of such assistance, to commit any of the acts
prohibited by subdivisions 1, 2, and 3.

5. For the owner of any dwelling, other than a dwelling con-
taining not more than four units, to commit any of the acts pro-
hibited by subdivisions 1, 2 and 3.

6. For any person subject to the provisions of Section 51 of
the Civil Code, as that section applies to housing accommodations,
as defined in this part, and to transactions relating to sales, rent-
als, leases, or acquisition of housing accommodations, as defined in
this part, to discriminate against any person because of race,
color, religion, national origin, or ancestry with reference thereto.

7. For any person, bank, mortgage company or other financial
institution to whom application is made for financial assistance
for the purchase, organization, or construction of any housing
accommodation to discriminate against any person or group of
persons because of the race, color, religion, national origin or
ancestry of such person or persons, or of prospective occupants
or tenants, in the terms, conditions or privileges relating to the
obtaining or use of any such financial assistance.

8. For any person to aid, abet, incite, compel or coerce the
doing of any of the acts or practices declared unlawful in this sec-
tion, or to attempt to do so.
46. The measure became CALIF. CONST., art. I, § 26 (1964). The

pertinent provision of art. I, § 26 is as follows:
Neither the State nor any subdivision or agency thereof shall
deny, limit or abridge, directly or indirectly, the right of any per-
son, who is willing or desires to sell, lease or rent any part or all
of his real property to such person or persons as he, in his ab-
solute discretion, chooses.
47. 387 U.S. at 381.
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of Proposition 14, the Court concluded that the amendment would
encourage and significantly involve the state in private discrim-
ination in a way prohibited by the Fourteenth Amendment.4 s

The effect of a failure of the Nader court to protect the plain-
tiff's privacy can be equated with the effect of the permissive Propo-
sition 14. Mr. Justice White, writing for the majority in Reitman,
alluded to this effect, noting that the finding of unconstitutional
state action under Proposition 14 was similar to what the Court
had done "in appraising state statutes or other official actions in
other contexts. '49 McCabe v. Atchison, Topeka & Santa Fe Rail-
way,50 which dealt with a state statute authorizing carriers to pro-
vide cars for white persons but not for Negroes, made it clear that
such a statute was invalid under the Fourteenth Amendment be-
cause a carrier refusing equal service to Negroes would be "acting
in the matter under authority of a state law."51  Justice White
viewed this result as being nothing less than considering a per-
missive state statute as an authorization to discriminate and as
sufficient state action to violate the Fourteenth Amendment in the
context of the case.52  Similarly, were the New York court to
deny the cause of action asserted by the plaintiff in Nader on the
basis of New York judicial policy, the effect could be considered to
be permissive state authorization of a violation of his right under
the Fourteenth Amendment. One commentator, after a thorough
examination of the implications of Reitman, concluded that the
only ground for the Court's decision in Reitman was that Propo-
sition 14 had authorized private racial discrimination.5 3  If state
authorization of private conduct is to be the test,

the state can be said to authorize all conduct that it does
not prohibit, and in this sense the state is "involved" in all
private conduct that it does not condemn. If it is un-
constitutional for the state to tolerate some kinds of private
discrimination, then the state has a duty to intervene in
private affairs, prohibiting the disfavored conduct.54

Interestingly, this interpretation of the meaning of the major-
ity decision in Reitman is substantially the same as is concluded by

48. Id. at 378. It should be noted that the Court accepted the de-
termination of the Supreme Court of California on this issue.

49. Id. at 379 (emphasis added).
50. 235 U.S. 151 (1914).
51. See Z87 U.S. at 379.
52. Id.
53. Karst & Horowitz, Reitman v. Mulkey: A Telophase of Substan-

tive Equal Protection, 1967 SuP. CT. REV. 39, 55.
54. Id. at 55-56. The authors added that they felt such a conclusion

to be implicit in Reitman and that a future Court majority would adopt
the construction of the case urged. Id. at 56.
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Justice Harlan in his dissent. Speaking of the far-reaching possi-
bilities of the Court's new doctrine, he wrote:

Every act of private discrimination is either forbidden by
state law or permitted by it. There can be little doubt that
such permissiveness-whether by express constitutional
or statutory provisions, or implicit in the common law-
to some extent "encourages" those who wish to discrimi-
nate to do so. Under this theory "state action" in the form of
laws that do nothing more than passively permit private
discrimination could be said to tinge all private discrimi-
nation with the taint of unconstitutional state encourage-
ment.55

Although Reitman dealt with the requirement of state action
under the equal protection clause of the Fourteenth Amendment,
there have been no indications that the elements of state action
are any different in other contexts.56 If the Reitman decision is
given the interpretation urged above and applied to the Nader
situation, a conclusion of at least some degree of state involvement
would seem to be inescapable. By concluding that the right of
privacy in New York is strictly limited to areas protected by
the specific statutory provisions and thereby denying the plaintiff
a remedy, the courts of New York could be said to be "insinuating
the state"57 into "private" deprivations of the plaintiff's constitu-
tional right of privacy.

A conclusion of "state action" in situations which in reality in-
volve only failure of the state to act is not wanting in support
from other Supreme Court decisions. The so-called "white pri-

55. 387 U.S. at 394-95 (emphasis added). A comment by Represen-
tative Lawrence of Ohio, in 1874, concerning "state action" under the
Fourteenth Amendment is also pertinent:

The object of this provision is to make all men equal before the
law. If a State permits inequality in rights to be created or
meted out by citizens or corporations enjoying its protection it
denies the equal protection of laws. What the State permits by
its sanction, having the power to prohibit, it does in effect itself.

When it is said "no State shall deny to any person the equal
protection" of these laws, the word "protection" must not be
understood in any restricted sense, but must include every benefit
to be derived from laws. The word "deny" must include an omis-
sion by any State to enforce or secure the equal rights designed to
be protected. There are sins of omission as well as commission.
A state which omits to secure rights denies them.

2 CONG. REC. 412 (1874) (emphasis added).
56. But Cf. Black, The Supreme Court 1966 Term, Forward: "State

Action," Equal Protection, and California's Proposition 14, 81 HARV. L.
REV. 69, 70-71, 73 (1967).

57. "Insinuation" of the state into private action was the criteria par-
tially relied upon to find "state action" in Reitman v. Mulkey, 387 U.S. 369,
379 (1967) and in Burton v. Wilmington Parking Authority, 365 U.S. 715,
725 (1961). See text at notes 63-67 infra.
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mary" cases58 involved situations in which affirmative state in-
volvement was not present, but in which the Court found an af-
firmative duty on the part of the state to act to remedy pri-
vate violations of constitutional rights. Terry v. Adams5 9 involved
an action by a Negro who sought to vote in a preprimary elec-
tion operated and controlled by the Jaybird Democratic Associ-
ation, on the ground that victory in the preprimary was tanta-
mount to election to office. Although there was no question that
the Jaybird Association was a private organization, the Court in
effect found that the result of the failure of the State of Texas to
act to prevent the private association from depriving Negroes of
the right to vote in the preprimary was "state action" sufficient
to invoke Fifteenth Amendment strictures, even though the "ac-
tion" was in reality "inaction."

Another case in which inaction by a state was found to consti-
tute "state action" was Marsh v. Alabama,0 cited in the California
Supreme Court decision in Reitman v. Mulkey 6' as a case in which
"the state did not participate except to condone private action. '62

The "private action" which the state condoned by prosecution for
criminal trespass was the refusal of the owner of a company town
to permit appellant Marsh to distribute religious literature within
the town. If this view of the Marsh case is valid, the state's con-
doning of the private action deprived the appellant of freedom of
religion guaranteed against state infringement by the Fourteenth
Amendment.

in Burton v. Wilmington Parking Authority,63 the Supreme
Court determined that a state's failure to prohibit racial discrim-
ination in a restaurant on property leased by the state amounted
to "state action" under the Fourteenth Amendment:

The State has so far insinuated itself into a position of
interdependence with [the restaurant] that it must be
recognized as a joint participant in the challenged activity,
which, on that account, cannot be considered to have been

58. Terry v. Adams, 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S.
649 (1944); Nixon v. Condon, 286 U.S. 73 (1932); Baskin v. Brown, 174 F.2d
391 (4th Cir. 1949); Rice v. Elmore, 165 F.2d 387 (4th Cir. 1947). All
these cases involved attempts by Negroes to vote in primary or prepri-
mary elections controlled either by political parties or by "private" clubs.
"State action" in one form or another was found to be present in each
case regardless of the characterization of the particular organization in-
volved.

59. 345 U.S. 461 (1953).
60. 326 U.S. 501 (1946).
61. 64 Cal. 2d 529, 413 P.2d 825, 50 Cal. Rptr. 881 (1966).
62. Id., 413 P.2d at 832, 50 Cal. Rptr. at 888.
63. 365 U.S. 715 (1961).
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so "purely private" as to fall without the scope of the
Fourteenth Amendment.64

Since the state was a joint participant in the unconstitutional
activity, the Court thought that it had a duty to act: "[N]o state
may effectively abdicate its responsibilities by either ignoring
them or by merely failing to discharge them whatever the motive
may be."65

The Burton Court recognized the futility of attempting to es-
tablish a precise formula for recognition of state responsibility un-
der the Fourteenth Amendment. 6 However, the Court did state
that "Only by sifting facts and weighing circumstances can a non-
obvious involvement of the State in private conduct be attributed
its true significance. '0 7

If, in the Nader situation, the facts are weighed and the circum-
stances sifted to determine the ultimate effect of the alleged state
involvement, there would seem to be a strong possibility that of New
York's failure to provide protection for the plaintiff's privacy
against the level of deprivation to which he was subjected would
give rise to an "ultimate effect" at least as substantial as that
in Reitman,68 Terry, 9 Marsh,70 and Burton,71 or in the privacy
cases of York,72 Dietemann,73 and Griswold74 in which "state ac-
tion" was found to be present.

In addition to the foregoing argument in support of the de-
cision of the Nader court, an alternative solution to the Nader
problem is presented by the Ninth Amendment. The advantage of
a Ninth Amendment approach is that it may be possible there-
under to avoid the "state action" limitation altogether.

Nearly the only support for a constitutional right of privacy
arising under the Ninth Amendment is the Griswold Court's citation
of the Amendment as being one of the specific constitutional guar-
antees giving rise to "zones of privacy. '75 However, Mr. Justice

64. Id. at 725.
65. Id.
66. Id. at 722: "[T]o fashion and apply a precise formula for recog-

nition of state responsibility under the Equal Protection Clause is an 'im-
possible task' which '[t]his Court has never attempted.'"

67. Id.
68. Reitman v. Mulkey, 387 U.S. 369 (1967).
69. Terry v. Adams, 345 U.S. 461 (1953).
70. Marsh v. Alabama, 326 U.S. 501 (1946).
71. Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961).
72. York v. Story, 324 F.2d 450 (9th Cir. 1963), cert. denied, 376 U.S.

939 (1964).
73. Dietemann v. Time, Inc., 284 F. Supp. 925 (C.D. Cal. 1968).
74. Griswold v. Connecticut, 381 U.S. 479 (1965).
75. See text at note 22 supra.
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Douglas, writing for the majority, did not state the relevance of the
Amendment to his conclusion.

Additional support for the position that the Ninth Amendment
is to be given independent constitutional significance may be found
in a concurring opinion in the Griswold case 7 by Mr. Justice Gold-
berg, joined in by Chief Justice Warren and Mr. Justice Brennan.
In Justice Goldberg's opinion, "[T]he right of privacy in the
marital relation is fundamental and basic-a personal right 're-
tained by the people' within the meaning of the Ninth Amend-
ment."77 However, Justice Goldberg concluded that "[T]he Ninth
Amendment simply lends strong support to the view that the 'lib-
erty' protected by the Fifth and Fourteenth Amendments from
infringement by the Federal Government or the States is not re-
stricted to rights specifically mentioned in the first eight amend-
ments. '7 8 Consequently, the "state action" requirement under the
Fourteenth Amendment is once again encountered.

However, a different interpretation of the enforcement of the
right under the Ninth Amendment is given by a noted authority:

The rights enumerated in the Constitution apply to govern-
mental or state action. The concept of rights retained by
the people as expressed in the Ninth Amendment could
be construed to apply the Bill of Rights to private action.
Modern industrial society is characterized by the emer-
gence of pluralistic institutions-particularly, the labor un-
ion and the corporation-which undertake important social
functions. These private institutions dispense social wel-
fare and play a vital role in providing services and regu-
lating the life of the individual. Where such institutions
infringe upon fundamental rights, the individual should
have the protection of the Bill of Rights.79

Thus, there is some authority which takes the view that the Ninth
Amendment extends by itself to reach a deprivation of the right
of privacy by a large corporation, such as General Motors. While
this conception of the Ninth Amendment would require a more
substantial "constitutional leap" than to hold the Amendment en-
forceable under the Fourteenth Amendment, such an interpreta-
tion could avoid the difficulty of finding "state action."

Nevertheless, any attempt to unearth a constitutional right of

76. Griswold v. Connecticut, 381 U.S. 479, 486 (1965). See also Kir-
yen, Under the Ninth Amendment, What Rights are the "Others Retained
by the People"?, 14 S.D. L. REv. 80, 86 (1969); Comment, Ninth Amendment
Vindication of Unenumerated Fundamental Rights, 42 TEMp. L.Q. 46 (1968).

77. 381 U.S. at 499.
78. Id. at 493.
79. Kutner, The Neglected Ninth Amendment: The "Other Rights" Re-

tained by the People, 51 MARQ. L. REv. 121, 141 (1967). (emphasis added).
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privacy in the Nader situation could possibly be precluded by dicta
in Katz v. United States.80 Justice Stewart, speaking for the Court
in Katz, said:

[T] he Fourth Amendment cannot be translated into a gen-
eral constitutional "right to privacy." That Amendment
protects individual privacy against certain kinds of govern-
mental intrusion, but its protections go further, and often
have nothing to do with privacy at all. Other provisions
of the Constitution protect personal privacy from other
forms of governmental invasion. But the protection of a
person's general right to privacy-his right to be let alone
by other people-is, like the protection of his property and
of his very life, left largely to the law of the individual
States."'
An interesting analogy to the problem of invasion of the con-

stitutional right of privacy by nongovernmental action is presented
by the cases involving the status of private searches under the
Fourth Amendment. It is clear that evidence obtained by such
searches would be inadmissible in either state or federal courts if
participation by either state8 2 or federal agents8 3 'could be 'estab-
lished.

Under the rule of Burdeau v. McDowell,8 4 no doubt existed

that evidence obtained by a private search and seizure was ad-

80. 389 U.S. 347 (1967). The petitioner in Katz had been convicted
under an indictment charging him with transmitting wagering informa-
tion by telephone across state lines in violation of 18 U.S.C. § 1084 (1964).
The issue concerned the propriety of the admission of evidence of peti-
tioner's end of the conversations, overheard by F.B.I. agents who had at-
tached an electronic listening and recording device to the outside of the
telephone booth from which the calls were made. The Court held that the
"trespass doctrine" of Olmstead v. United States, 277 U.S. 438 (1928), and
Goldman v. United States, 316 U.S. 129 (1942), is no longer controlling in
such cases. The Government's eavesdropping action violated the privacy
upon which the petitioner justifiably relied while using the telephone
booth and thus constituted a "search and seizure" within the meaning of
the Fourth Amendment. Katz v. United States, 389 U.S. 347, 353 (1967).

81. Id. at 350-51.
82. Mapp v. Ohio, 367 U.S. 643 (1961). Mapp applied the exclusion-

ary rule to state courts as to evidence illegally obtained by state agents.
83. Weeks V. United States, 232 U.S. 383 (1914). Weeks formulated

,the exclusionary rule to be applied to federal courts as to evidence ille-
gally secured by federal agents.

84. 256 U.S. 465 (1921). Burdeau involved an action by petitioner
in a federal district court for an order requiring the return to him of
certain books, papers, memoranda, correspondence, and other data alleg-
edly seized and stolen unlawfully: from him by private parties who, in
contemplation of future criminal prosecution against petitioner, forwarded
the materials to Burdeau, a special assistant to the Attorney General of
the United States. The district court granted the order. On appeal, the
Supreme Court held that the Fourth Amendment protection against unrea-
sonable searches and seizures applies only to governmental action.
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missible. However, several courts have viewed the Supreme
Court's decisions in Elkins v. United States8 ' and Mapp v. Ohio86 as
casting uncertainty upon the validity of Burdeau. Elkins overturned
the "silver platter" doctrine 7 which had permitted the admission in
federal court of evidence secured by an illegal search and seizure by
state officers, even though such evidence would have been excluded
if similarly obtained by federal officials.88 The Supreme Court in
Mapp broadly stated: "We hold that all evidence obtained by
searches and seizures in violation of the Constitution is, by that
same authority, inadmissible in a state court."89 Some courts have
taken the view that the Elkins and Mapp cases, logically extended,
may require application of the exclusionary rule to prohibit state
court use of evidence acquired by illegal searches and seizures
conducted by private individuals.90 Thus, it has been argued that,
if federal agents are not permitted to make use of the illegal fruits
of state searches, state officials should not be. able to enjoy the
benefits of a private search.9 1 In short Elkins and Mapp are said
to require exclusion of illegally obtained evidence, no matter what
the source.92

85. 364 U.S. 206 (1960).
86. 367 U.S. 643 (1961).
87. 364 U.S. at 223.
88. See Weeks v. United States, 232 U.S. 383 (1914).
89. 367 U.S. at 655 (emphasis added).
90. See People v. Botts, 250 Cal. App. 2d 478, 58 Cal. Rptr. 412, 415

(1967); Williams v. Williams, 8 Ohio Misc. 156, 221 N.E.2d 622, 625 (1966);
Sackler v. Sackler, 15 N.Y.2d 40, 255 N.Y.S.2d 83, 86, 88, 203 N.E.2d 481, 484,
485 (1964) (dissenting opinions). But see United States v. McGuire, 381
F.2d 306, 313 n.5 (2d Cir. 1967); United States v. Goldberg, 330 F.2d 30, 35
(3d Cir. 1964); Del Presto v. Del Presto, 97 N.J. Super. 446, 235 A.2d 240,
246 (1967); Sackler v. Sackler, supra, 255 N.Y.S.2d at 85, 203 N.E.2d at
482-83; Moody v. United States, 163 A.2d 337, 340 (D.C. Ct. Mun. App. 1960).

91. Williams v. Williams, 8 Ohio Misc. 156, 221 N.E.2d 622, 625 (1966).
92. Currently, the courts in two jurisdictions exclude evidence secured

through a private search and seizure. An Ohio court in a civil suit formu-
lated a rule of exclusion of privately seized evidence even though the court
recognized that the Fourth Amendment is made applicable to the states
by the Fourteenth- Amendment... The court failed, however, to make
note of the necessity of "state action" under the Fourteenth; rather it de-
cided that the Fourth Amendment guarantee against unreasonable searches
is rationally as applicable to private individuals as it is to law enforcement
officials:

[While the Fourth Amendment guarantee] is meant primarily as
against an unlawful seizure by an instrumentality of government,
certainly no individual has a greater power than the government
itself and certainly no individual has the right to unlawfully seize
any papers belonging to another person and certainly if the Federal
Government or the State of Ohio is-prohibited, under the provi-
sions of these Articles of the Federal and State Constitutions, in
using the illegally seized papers in a court proceedings against the
individual whose property has been illegally seized, that an in-
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An attempt to analyze whether the Supreme Court intended
that the exclusionary rule should apply to private searches may be
aided by an examination of the purpose of the rule. As stated in
Elkins, "[t]he rule is calculated to prevent, not to repair. Its pur-
pose is to deter-to compel respect for the constitutional guaranty
in the only effectively available way-by removing the incentive to
disregard it."93 Since the raison d'etre of the exclusionary rule is
its deterrent effect, it has been suggested that perhaps Elkins and
Mapp do not apply to private searches and seizures, because the
deterrent effect of excluding privately obtained evidence would not
be as great as its effect when evidence has been illegally obtained
by an agency of the law. As noted in People v. Botts,94 the effect
of the exclusion of evidence illegally obtained by law enforce-
ment agencies will cause the police to alter their investigatory prac-
tices in order to secure future convictions. 5 However, since pri-
vate citizens would most likely be unaware of the effect of the
rule and would have no desire to secure subsequent convictions, the
rule of exclusion would have little deterrent effect upon the actions
of a private citizen about to embark upon an illegal search and
seizure.

9 6

The Botts case implicitly recognized that, even if exclusion of
privately seized evidence would be effective as a deterrent to illegal
searches, constitutional protection will not be afforded under the

dividual so seizing such property should not be granted a greater
privilege.

Williams v. Williams, 8 Ohio Misc. 156, 221 N.E.2d 622, 626 (1966).
However, it should be noted that the court apparently relied on One

1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693 (1965) as authority
in support of the contention that the Court no longer looks with favor
upon Burdeau. In that case the exclusionary rule was applied to illegally
obtained evidence sought to be introduced in a forfeiture proceeding. Since
such proceedings are civil in nature, it was suggested that in effect
Burdeau, also civil in nature, was overruled. However, as noted in Del
Presto v. Del Presto, 97 N.J. Super. 446, 235 A.2d 240, 244 (1967), the
search in One 1958 Plymouth was made by "two law enforcement officers
of the Pennsylvania Liquor Control Board" and thus cannot be cited as
authority for the application of the exclusionary rule to the results of pri-
vate searches.

A 1929 Oklahoma criminal case, Lowry v. State, 42 Okla. Crim. 326,
276 P. 513 (1929), also excluded evidence from a private search. How-
ever, it should be noted that since Burdeau was definitely the "law of the
land" at the time of Lowry, the court's decision could not have been com-
pelled by federal constitutional considerations, and thus the case is appar-
ently based on judicial policy of the state court or upon the state con-
stitution.

93. 364 U.S. at 217.
94. 250 Cal. App. 2d 478, 58 Cal. Rptr. 412 (1967).
95. Id., 58 Cal. Rptr. at 415.
96. Id., 58 Cal. Rptr. at 415-16.
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Fourth Amendment guarantee against unreasonable searches and
seizures unless the violation is by way of "state action" necessary
under the Fourteenth Amendment. The court thought that Shelley
v. Kraemer97 was insufficient support for the proposition that the
use of privately obtained evidence in a state court is by itself
"state action" under the Fourteenth Amendment.98 It is important
to consider in this connection that the rights under the Fourth
Amendment would appear to be subject to the same "state action"
requirement as is the constitutional right of privacy, since under
the Mapp decision the exclusionary rule is only effective against
nonfederal agencies by reason of its incorporation in the Fourteenth
Amendment via the due process clause.

It should be noted that the individual is not without state
protection against unreasonable searches and seizures by private
persons. Recognition of this protection was given by the Supreme
Court in the Burdeau case: "We assume that petitioner has an
unquestionable right of redress against those who illegally and
wrongfully took his private property . . ... 99 Thus, it would ap-
pear that the attempted analogy is not persuasive, since, unlike
the constitutional right of privacy in those jurisdictions in which
the right is not protected by the state, in the case of private seizures
the state has acted to provide sanctions against private violations
of the individual constitutional right to be secure from unreason-
able searches and seizures. Moreover, the fact that the Fourth
Amendment right to be free from unreasonable searches and seiz-
ures is inextricably bound up in the exclusionary rule operates to
prevent the authorities which are concerned with the question of
protection from private searches from lending any persuasive con-
tribution to a discussion of protection from private invasions of the
right of privacy. This situation is particularly unfortunate in view
of the fact that the Fourth Amendment was thought by the Gris-
wold'0° Court to be one source of the "emanations" from which
the penumbral right of privacy arises. 10

It is important to note that, even if the plaintiff in Nader is
ultimately refused a remedy for the invasion of his privacy in the
New York courts, he may still have a remedy under federal civil
rights legislation enacted pursuant to the implementation section
of the Fourteenth Amendment. There has been some indication by

97. 334 U.S. 1 (1948).
98. 58 Cal. Rptr. at 416.
99. Burdeau v. McDowell, 256 U.S. 465, 475 (1921).

100. Griswold v. Connecticut, 381 U.S. 479 (1965).
101. Id. at 484.
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the Supreme Court10 2 that "state action" is not a requirement to
the enforceability of such legislation against private individuals
whose activities have deprived persons of constitutionally protected
rights. Thus, it would appear that 18 U.S.C. section 241108 provides
criminal sanctions for all conspiracies to interfere with the exer-
cise of rights secured by the Constitution. There is no apparent
reason why, if a federal constitutional right of privacy exists, it
should not secure recognition and protection to the same extent as
other constitutionally protected rights.

In addition to the criminal sanctions provided by section 241,

102. In United States v. Guest, 383 U.S. 745 (1966) six private in-
dividuals were indicted under 18 U.S.C. § 241 (1964) for conspiring to de-
prive Negro citizens of the free exercise and enjoyment of rights secured to
them by the Constitution and laws of the United States, specifically, the
right to use state facilities without discrimination on the basis of race, the
right to freely engage in interstate travel, and the right to equal enjoy-
ment of privately owned places of public accommodation. The indictment
specified various means by which the objects of the conspiracy were
sought to be achieved, including causing the arrest of Negroes by means of
false reports of their criminal actions. The district court dismissed the
action. See id. at 748. On direct appeal to the Supreme Court, it was held
that the allegations were broad enough to cover a charge of active con-
nivance by agents of the state in the making of the "false reports" or other
conduct amounting to official discrimination, clearly sufficient to consti-
tute denial of rights protected by the Fourteenth Amendment. However,
six Justices, joining in two concurring opinions, determined that § 241
was applicable to all conspiracies that interfere with Fourteenth Amend-
ment rights even in the absence of a finding of "state action."

Justice Clark, joined by Justices Black and Fortas, stated:
I believe . . . that the specific language of § 5 [of the Fourteenth
Amendment] empowers the Congress to enact laws punishing all
conspiracies-with or without state action-that interfere with
Fourteenth Amendment rights.

Id. at 762.
Justice Brennan, with whom the Chief Justice and Justice Douglas

joined, stated:
I am of the opinion that a conspiracy to interfere with the right to
equal utilization of state facilities . . . is a conspiracy to interfere
with a "right ... secured . . . by the Constitution" within the
meaning of § 241-without regard to whether state officers par-
ticipated in the alleged conspiracy.

Id. at 777.
103. 18 U.S.C. § 241 (1964), as amended, Civil Rights Act of April 11,

1968, 18 U.S.C.A. § 241 (Supp. 1969):
If two or more persons conspire to injure, oppress, threaten, or

intimidate any citizen in the free exercise or enjoyment of any
right or privilege secured to him by the Constitution or laws of
the United States, or because of his having so exercised the same;
or

If two or more persons go in disguise on the highway, or on
the premises of another with intent to prevent or hinder his free
exercise or enjoyment of any right or privilege so secured-

They shall be fined not more than $10,000 or imprisoned not
more than ten years or both; and if death results, they shall be
subject to imprisonment for any term of years or for life.
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the federal civil rights legislation contains provisions for recovery of
money damages by way of a civil action. Thus, in both York v.
Story 0 4 and Dietemann v. Time, Incorporated,'°5 the courts allowed
recovery for violations of the constitutional right of privacy under
18 U.S.C. section 1983, which provides a means of redress for vio-
lation of a constitutional right by any person by way of "any
statute, ordinance, regulation, custom or usage, of any State or
territory.' 10 6 The difficulty inherent in utilizing section 1983 in a
situation such as is involved in Nader, of course, is in meeting the
statutory requirement of showing the equivalent of "state action."

While it seems clear that a private individual cannot, strictly
speaking, deprive another of any right by merely violating. the
right, a state, by withholding all remedies for such a violation, can
render the right illusory. Thus, if it is true that there is no right
unless there is a remedy, it would seem that if a state refuses a
remedy for gross violations of the constitutional right of privacy,
it has itself rendered the right illusory and by "state action" has
deprived the injured person of his right, in a situation which
otherwise would have amounted only to a private wrong.

The theory of "state action" which required the state, as an
entity, to cause the deprivation of constitutionally protected rights
is a dead letter. Thus, one noted authority has suggested that the
theory

in its pure logical form was rejected by Mr. Justice Strong
for the Court in Ex parte Virginia.07 It has been steadily
losing ever since. It has been losing for one reason above
all others. The results it would produce would be scandal-
ous, and would make a mockery of the very text being
construed. Those reasons are sufficient for rejecting any
doctrine; such considerations are the best aids to every act
of interpretation. 08

A holding that as between two identical violations of pri-
vacy, one should go unpunished and the other should be subject to

104. 324 F.2d 450 (9th Cir. 1963), cert. denied, 376 U.S. 939 (1964).
105. 284 F. Supp. 925 (C.D. Cal. 1968).
106. 42 U.S.C. § 1983 (1964):
Every person who, under -color of any statute, ordinance, regula-
tion, custom, or usage, of.any. State or Territory, subjects, or
causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any
.rights, privileges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in an actionat law, suit in
equity, or other proper. proceeding -for redress.

107. 100 U.S. 339, 347 (1880). - ._ "
108. Black, The Supreme Court 1966 Term, Forward: -"State Action,"

Equal Protection, and California's Proposition 14, 81 HARV. L. REV. 69, 108
(1967).
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the full force of the law's sanctions, simply because responsibility
for the latter can be laid at the doorstep of the government, would
seem to be neither compelled nor justified by considerations of
federalism. Indeed, if the right of privacy is of constitutional
dignity, the concept of federal supremacy would seem to dictate
that no state be allowed to negate the right by refusing state
processes for its vindication.

The value of privacy is great, and the injury resulting from
its loss is correspondingly great, whether the loss is occasioned by
a wholly private wrong or a wrong tinged by governmental action.
As one observer has noted:

In Griswold, the Supreme Court recognized that the ninth
amendment prevents government from unreasonably in-
vading a citizen's retained right of privacy. As long as
the interest lies in secur[i]ng and protecting rights re-
tained by individual citizens, there is no reason why in-
dividuals in the community should be able to infringe
upon others' rights where the government cannot. In fact,
greater justification can be found for governmental inter-
ference, at least where the ultimate beneficiary is society
as a whole.10 9

Kenneth S. Gould '70'

TORTS-COMPARATIVE NEGLIGENCE-THE STATUTORY ADOPTION OF THE
DOCTRINE OF COMPARATIVE NEGLIGENCE HAS RENDERED THE DOCTRINE
OF LAST CLEAR CHANCE INAPPLICABLE IN MAINE-Cushman v. Perkins,
245 A.2d 846 (Me. 1968).

Appellee Cushman, while driving her automobile in a severe
snowstorm, collided with an automobile which had stopped on the
highway. A few moments later another automobile, driven by
appellant Perkins, ran into the rear of appellee's vehicle, injuring
appellee. The trial court sent the case to the jury with appropriate
instructions concerning apportionment of the parties' negligence,
and, in addition, the jury was given an explanation of the doctrine
of last clear chance. Verdict was rendered for Cushman. On
appeal to the Supreme Judicial Court of Maine, held, reversed.
The statutory adoption of the doctrine of comparative negligence
rendered the doctrine of last clear chance inapplicable in Maine.'

Simply stated, the issue presented to the court in Cushman v.

109. Note, Right to Privacy: Social Interest and Legal Right, 51

MINN. L. REv. 531, 543 (1967).

1. Cushman v. Perkins, 245 A.2d 846 (Me. 1968).
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Perkins was whether there was room for the separate application
of the doctrines of last clear chance and comparative negligence.

As pointed out by the court in Cushman, last clear chance
apparently arose as a result of dissatisfaction in the courts with
the harsh effects of application of the defense of contributory
negligence.2 This defense, formulated in England in 1809, 3 im-
ported into the United States in 1824, 4 and currently available to
defendants in a large majority of jurisdictions,5 denies recovery

2. 245 A.2d at 847-48.
3. Butterfield v. Forrester, 11 East 60, 103 Eng. Rep. 926 (1809).
4. Smith v. Smith, 19 Mass. (2 Pick.) 621 (1824).
5. Alabama: Allman v. Beam, 272 Ala. 110, 130 So. 2d 194 (1961);

Alaska: Ogden v. State, 395 P.2d 371 (Alas. 1964); Arizona: Sanders v.
Brown, 73 Ariz. 116, 238 P.2d 941 (1951); Arkansas: Kittrell v. Wiklerson,
177 Ark. 1174, 9 S.W.2d 788 (1928); California: Saeter v. Harley Davidson
Motor Co., 186 Cal. App. 2d 248, 8 Cal. Rptr. 747 (1960); Colorado: Stevens
v. Strauss, 147 Colo. 547, 364 P.2d 382 (1961); Connecticut: Starkel v.
Edward Balf Co., 142 Conn. 336, 114 A.2d 199 (1955); Delaware: Burk v.
Artesian Water Co., 47 Del. 405, 91 A.2d 545 (1952); Florida: Fields v.
Quillian, 74 So. 2d 230 (Fla. 1954); Georgia: Carmichael v. Timothy, 104
Ga. App. 16, 120 S.E.2d 814 (1961); Idaho: Feeny v. Hanson, 84 Idaho 236,
371 P.2d 15 (1962); Illinois: Smith v. Ohio Oil Co., 10 Ill. App. 2d 67, 134
N.E.2d 526 (1956); Indiana: Huey v. Milligan, 242 Ind. 93, 175 N.E.2d 698
(1961); Iowa: Rice v. McDonald, 258 Iowa 372, 138 N.W.2d 889 (1965);
Kansas: Jarboe v. Pine, 189 Kan. 44, 366 P.2d 783 (1961); Kentucky:
Louisville & N.R.R. v. Hines, 302 S.W.2d 553 (Ky. 1956); Louisiana: Gray
v. Illinois Cent. R.R., 132 So. 2d 61 (La. 1961); Maryland: Miller v.
Mullenix, 227 Md. 229, 176 A.2d 203 (1961); Massachusetts: Jewett v. Dow,
333 Mass. 187, 129 N.E.2d 895 (1955); Michigan: Kratochvil v. City of
Grayling, 367 Mich. 682, 117 N.W.2d 164 (1962); Minnesota: Chapman v.
Carlson, 250 Minn. 350, 85 N.W.2d 67 (1957); Missouri: Hamilton v. Laclede
Elec. Co-op., 294 S.W.2d 11 (Mo. 1956); Montana: Bolstad v. Groskurth,
139 Mont. 64, 360 P.2d 101 (1961); Nebraska: Main v. Sorgenfrei, 174 Neb.
523, 118 N.W.2d 648 (1962); Nevada: Schumann v. Martin, 72 Nev. 254,
302 P.2d 284 (1956); New Hampshire: Hobbs v. Boston & M.R.R., 88 N.H.
112, 184 A. 355 (1936); New Jersey: Mattero v. Silverman, 71 N.J. Super. 1,
176 A.2d 270 (1961); New Mexico: Clark v. Cassetty, 71 N.M. 89, 376 P.2d
37 (1962); New York: Cole v. Long Island Lighting Co., 24 Misc. 2d 221,
196 N.Y.S.2d 187 (1959); North Carolina: Wanner v. Alsup, 265 N.C. 308,
144 S.E.2d 18 (1965); North Dakota: Renner v. Murray, 136 N.W.2d 794
(N.D. 1965); Ohio: May v. Mauger, 1 Ohio App. 2d 238, 204 N.E.2d 412
(1964); Oklahoma: Barbe v. Barbe, 378 P.2d 314 (Okla. 1962); Oregon:
Henthorne v. Hopwood, 218 Ore. 336, 345 P.2d 249 (1959); Pennsylvania:
Middleton v. Glenn, 393 Pa. 360, 143 A.2d 14 (1958); South Dakota: Fryda
v. Vesely, 80 S.D. 356, 123 N.W.2d 345 (1963); South Carolina: Coker v.
Nationwide Mut. Ins. Co., 243 S.C. 170, 133 S.E.2d 122 (1963); Texas:
Wentzel v. Neurenberg, 314 S.W.2d 855 (Tex. Civ. App. 1958); Utah:
Tempest v. Richardson, 5 Utah 2d 174, 299 P.2d 124 (1956); Vermont:
Langevin v. Gilman, 121 Vt. 440, 159 A.2d 340 (1960); Virginia: Watson
v. Virginia Elec. & Power Co., 199 Va. 570, 100 S.E.2d 774 (1957); Washing-
ton: Gaines v. Northern Pac. Ry., 62 Wash. 2d 45, 380 P.2d 863 (1963);
West Virginia: Wolfe v. Beatty Motor Express, Inc., 143 W. Va. 238, 101
S.E.2d 81 (1957); Wyoming: Town of Douglas v. Lore, 375 P.2d 399 (Wyo.
1962).
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to a plaintiff whose conduct has "contributed" to his own injury,
with the undesirable result that the negligent defendant is relieved
of all liability.

The doctrine of last clear chance, which like contributory
negligence finds its source in the common law" and enjoys wide-
spread application in the United States today,7 provides that a

6. Davies v. Mann, 10 M. & W. 546, 152 Eng. Rep. 588 (1842). In this
famous case the plaintiff left his ass fettered on the side of a public high-
way and the defendant negligently ran it down. The plaintiff was allowed
to recover in spite of his own negligence on the theory that the defendant
by the exercise of proper care could have avoided the collision.

7. Alabama: Yarbrough v. Hovis, 277 Ala. 516, 172 So. 2d 782 (1965);
Arizona: Layne v. Hartung, 87 Ariz. 88, 348 P.2d 291 (1960); Arkansas:
Carmichael v. Mercury Motors, 224 Ark. 553, 275 S.W.2d 15 (1955); Cal-
ifornia: Clinkscale v. Germershausen, 145 Cal. App. 2d 76, 302 P.2d 23
(1956); Colorado: Colorado & S. Ry. v. Duffy Storage & Moving Co., 145
Colo. 344, 361 P.2d 144 (1961); Connecticut: Gondor v. Pastor, 21 Conn.
Sup. 193, 150 A.2d 613 (1959); Delaware: Balick v. Emerson, 52 Del. 390,
158 A.2d 586 (1960); Florida: James v. Keene, 133 So. 2d 297 (Fla. 1961);
Georgia: Wright v. Concrete Co., 107 Ga. App. 190, 129 S.E.2d 351 (1962);
Idaho: Kuhn v. Dell, 89 Idaho 250, 404 P.2d 357 (1965); Indiana: Lewis v.
Mackley, 122 Ind. App. 247, 99 N.E.2d 442 (1951); Iowa: Schreiber Mills,
Inc. v. Lee County, 249 Iowa 746, 88 N.W.2d 811 (1958); Kansas: Ross v.
Fleming, 165 Kan. 279, 194 P.2d 491 (1948); Kentucky: Underwood v.
Gardner, 249 S.W.2d 950 (Ky. 1952); Louisiana: Accardo v. Grain Dealers
Mut. Ins. Co., 151 So. 2d 116 (La. 1963); Maryland: MacKenzie v. Reesey,
235 Md. 381, 201 A.2d 848 (1964); Michigan: Shafkind v. Kroll, 367 Mich.
42, 116 N.W.2d 58 (1962); Minnesota: Koval v. Thompson, 272 Minn. 53,
136 N.W.2d 789 (1965); Missouri: Miller v. St. Louis Pub. Serv. Co., 375
S.W.2d 641 (Mo. 1964); Montana: Gustafson v. Northern Pac. Ry. Co., 137
Mont. 154, 351 P.2d 212 (1960); Nebraska: Malcom v. Dox, 169 Neb. 539,
100 N.W.2d 538 (1960); Nevada: Deiss v. Southern Pac. Co., 56 Nev. 151,
47 P.2d 928 (1935); New Hampshire: Couture v. Lewis, 105 N.H. 224, 196
A.2d 60 (1963); New Jersey: Pangborn v. Central R.R., 18 N.J. 84, 112
A.2d 705 (1955); New Mexico: Burnham v. Yellow Checker Cab, Inc., 74
N.M. 125, 391 P.2d 413 (1964); New York: Chadwick v. City of New York,
301 N.Y. 176, 93 N.E.2d 625 (1950); North Carolina: McMillan v. Home,
259 N.C. 159, 130 S.E.2d 52 (1963); North Dakota: Burkstrand v. Rasmus-
sen, 45 N.W.2d 485 (N.D. 1950); Ohio: Masters v. New York Cent. R.R.,
147 Ohio St. 293, 70 N.E.2d 898, cert. denied, 331 U.S. 836, rehearing denied,
332 U.S. 786 (1947); Oklahoma: Cain v. St. Louis-S.F. R.R., 293 P.2d 355
(Okla. 1956); Oregon: Lindsey v. Southern Pac. Co., 240 Ore. 11, 399 P.2d
152 (1965); Pennsylvania: Coleman v. Dahl, 371 Pa. 639, 92 A.2d 678
(1952); Rhode Island: New England Pretzel Co. v. Palmer, 75 R.I. 387,
67 A.2d 39 (1949); South Dakota: Vlach v. Wyman, 78 S.D. 504, 104 N.W.2d
817 (1960); Tennessee: Smith v. Burks, 43 Tenn. App. 32, 305 S.W.2d 748
(1957); Texas: Grantham v. Big Spring Bonded Warehouse & Storage, Inc.,
378 S.W.2d 691 (Tex. Civ. App. 1964); Utah: Charvoz v. Cottrell, 12
Utah 2d 25, 361 P.2d 516 (1961); Vermont: Spencer v. Fondry, 122 Vt. 149,
167 A.2d 372 (1960); Virginia: Jones v. Aluminum Window & Door Corp.,
201 Va. 283, 110 S.E.2d 531 (1959); Washington: Gerberg v. Crosby, 52
Wash. 792, 329 P.2d 184 (1958); West Virginia: Graham v. Wriston, 146
W. Va. 484, 120 S.E.2d 713 (1961); Wyoming: Convoy Co. v. Dana, 359
P.2d 885 (Wyo. 1961).
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negligent defendant will be liable to the full extent of the plain-
tiff's injury if he had the last opportunity to avoid the accident
causing the injury, regardless of the degree of "contribution" on
the part of the plaintiff.

In 1965 Maine became the seventh state to enact a statute
providing for apportionment of damages.8 Mississippi," Georgia, 0

Arkansas," Nebraska,12 South Dakota, 13 and Wisconsin 4 preceded
Maine in the adoption of such statutes. With the exception of
Wisconsin, 5 all of these jurisdictions recognized last clear chance
at the time of the adoption of their respective comparative negli-
gence statutes.

The Mississippi courts adopted last clear chance in 1856.16 Its
apportionment statute was first enacted in 1910.17 This statute,
which called for a "pure apportionment of damages," applied
only to personal injuries at first, but, apparently as a result
of dissatisfaction with its application, 8 the statutory language was
in 1920 expanded to include damages to property. 19

8. ME. REV. STAT. ANN. tit. 14, § 156 (Supp. 1968). See note 53
infra.

9. Miss. CODE ANN. § 1454 (1956). See note 19 infra.
10. GA. CODE ANN. § 105-603 (1958). See note 24 infra.
11. ARK. STAT. ANN. §§ 27-1730.1, -1730.2 (1962). See note 38 infra.
12. NEB. REy. STAT. § 25-1151 (Reissue 1964). See note 42 infra.
13. S.D. CODE § 47.034-1 (Supp. 1960). See note 47 infra.
14. WIS. STAT. § 895.045 (1965):
Contributory negligence shall not bar recovery in an action by any
person or his legal representative to recover damages for negligence
resulting in death or in injury to person or property, if such
negligence was not as great as the negligence of the person against
whom recovery is sought, but any damages allowed shall be
diminished in the proportion to the amount of negligence attributa-
ble to the person recovering.
15. Wisconsin abolished last clear chance six years before the adop-

tion of the Wisconsin comparative negligence statute. Switzer v. Detroit
Inv. Co., 188 Wis. 330, 206 N.W. 407 (1925).

16. Vicksburg & Jackson R.R. v. Patton, 31 Miss. 156 (1856).
17. Miss. Acts 1910, c. 135: "In actions for personal injuries con-

tributory negligence shall not bar recovery, but the damages shall be
diminished in proportion to the amount of contributory negligence, and
all questions of negligence and contributory negligence are for the jury."

18. See, e.g., Krebs v. Pascagoula St. Ry. & Power Co., 117 Miss. 777,
78 So. 753 (1918) where the court held that plaintiff's contributory neg-
ligence barred his recovery for damage to his automobile. See also,
Henderson & Mathis v. Hines, 121 Miss. 339, 83 So. 589 (1920).

19. Miss. CODE ANN. § 1454 (1956):
In all actions hereafter brought for personal injuries, or where such
injuries have resulted in death, or for injury to property, the fact
that the person injured, or the owner of the property, or person
having control over the property may have been guilty of con-
tributory negligence shall not bar a recovery, but damages shall be
diminished by the jury in proportion to the amount of negligence
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A multitude of subsequent decisions in the Mississippi courts
have made it quite clear that, if a plaintiff's contributory negli-
gence is not the proximate cause of his injury, it will not operate
to bar recovery, but will only go to diminish recoverable dam-
ages.20  Other decisions have made it apparent that, in spite of
the statute, last clear chance is retained to the extent that it aids the
jury21 in its determination of proximate cause.22

attributable to the person injured, or the owner of the property,
or the person having control over the property.
20. See Occhipinti v. Rheem Mfg. Co., 252 Miss. 172, 172 So. 2d 186

(1965); Winfield v. Magee, 232 Miss. 57, 98 So. 2d 130 (1957); Shows v.
City of Hattiesburg, 231 Miss. 648, 97 So. 2d 366 (1957); Nowell v. Harris,
219 Miss. 363, 68 So. 2d 464 (1953); Catchot v. City of Ocean Springs, 218
Miss. 417, 67 So. 2d 444 (1953); McClellan v. Illinois Cent. R.R., 204 Miss.
432, 37 So. 2d 738 (1948); Baird v. Harrington, 202 Miss. 112, 30 So. 2d 82
(1947); Gulf Refining Co. v. Brown, 196 Miss. 131, 16 So. 2d 765 (1944);
City of Meridian v. King, 194 Miss. 162, 11 So. 2d 830 (1943); Yazoo &
M.V.R.R. v. Fields, 188 Miss. 725, 195 So. 489 (1940); E.L. Bruce Co. v.
Bramlett, 188 So. 532 (Miss. 1939); Crosby Lumber & Mfg. Co. v. Durham,
181 Miss. 559, 179 So. 285 (1938); Gulf & S.I.R.R. v. Bond, 181 Miss. 254,
179 So. 355 (1938); Hadad v. Lockeby, 176 Miss. 660, 169 So. 691 (1936);
Illinois Cent. R.R. v. Humphries, 174 Miss. 459, 164 So. 22 (1935); Solomon
v. Continental Baking Co., 172 Miss. 388, 160 So. 732 (1935); Alabama & V.
Ry. v. Graham, 171 Miss. 695, 157 So. 241 (1934); Seifferman v. Leach, 161
Miss. 853, 138 So. 563 (1932); Goodman v. Lang, 158 Miss. 204, 130 So. 50
(1930); Frazier v. Hull, 157 Miss. 303, 127 So. 775 (1930); Anderson Mfg.
Co. v. Wade, 151 Miss. 820, 119 So. 313 (1928); Chapman v. Powers, 150
Miss. 687, 116 So. 609 (1928); Columbus & G. Ry. v. Buford, 150 Miss. 832,
116 So. 817 (1928); Gulf, M. & N.R.R. v. Seymour, 148 Miss. 456, 114 So.
35 (1927); Snyder v. Campbell, 145 Miss. 287, 110 So. 678 (1926); Gulf, M.
& N.R.R. v. Arrington, 107 So. 378 (Miss. 1926); Edward Hines Yellow Pine
Trustees v. Holley, 142 Miss. 241, 106 So. 822 (1926); Byrnes v. City of
Jackson, 140 Miss. 656, 105 So. 861 (1925); Gulf & S.I.R.R. v. Saucier, 139
Miss. 497, 104 So. 180 (1925); Dent v. Town of Mendenhall, 139 Miss. 271,
104 So. 82 (1925); Hardy v. Turner-Farber-Love Co., 136 Miss. 355, 101
So. 489 (1924); McWhorter v. Draughn, 134 Miss. 247, 98 So. 597 (1924);
Tendall v. Davis, 129 Miss. 30, 91 So. 701 (1922); Davis v. Elzey, 126 Miss.
789, 88 So. 630 (1921); Tallahala Lumber Co. v. Holliman, 125 Miss. 308,
87 So. 661 (1921); Gulf & S.I.R.R. v. Boone, 120 Miss. 632, 82 So. 335 (1919),
cert. denied, 251 U.S. 561 (1920); Mississippi Cent. R.R. v. Lott, 118 Miss.
816, 80 So. 277 (1918), cert. denied, 249 U.S. 616 (1919); Huff v. Bear
Creek Mill Co., 116 Miss. 509, 77 So. 306 (1918); Yazoo & M.V.R.R. v. Wil-
liams, 114 Miss. 236, 74 So. 835 (1917); Illinois Cent. R.R. v. Dillon, 111
Miss. 520, 71 So. 809 (1916); Illinois Cent. R.R. v. Thomas, 109 Miss. 536,
68 So. 773 (1915); Pascagoula St. Ry. & Power Co. v. McEachern, 109
Miss. 280, 69 So. 185 (1915); Mississippi Cent. R.R. v. Robinson, 106 Miss.
896, 64 So. 838 (1914); Cumberland Tel. & Tel. Co. v. Cosnahan, 105 Miss.
615, 62 So. 824 (1913); Mobile & O.R.R. v. Carpenter, 104 Miss. 706, 61
So. 693 (1913).

21. Johnson v. Columbus & G. Ry., 192 Miss. 627, 7 So. 2d 517 (1942);
Young v. Columbus & G. Ry., 165 Miss. 287, 147 So. 342 (1933). Note that
the defendant must request instructions on damage apportionment or
such instructions will not be given. Ouille v. Saliba, 246 Miss. 358, 149
So. 2d 468 (1963); Ferguson v. Denton, 239 Miss. 591, 124 So. 2d 279

[Vol. 2



RECENT CASES

Thus, there is room in Mississippi for separate application of
contributory negligence, last clear chance, and the comparative
negligence statute, at least with respect to the question of proxi-
mate cause. Once this issue is settled, the negligence of the
respective parties is weighed under the provisions of the statute
to arrive at a proper measure of damages.

The Georgia courts adopted the last clear chance doctrine in
1855.23 However, some confusion as to the applicability of the
doctrine has arisen since the adoption of Georgia's general com-
parative negligence statute in 1935.24 In 1945 a Georgia court of
appeals stated that the application of last clear chance was not
incompatible with the application of the statutory principle of com-
parative negligence, even though the negligence of the plaintiff
was in effect "concurrent" with that of the defendant. 25  Three
years later, another Georgia court of appeals, in Smith v. American
Oil Company,26 held that where both parties are guilty of ordinary
negligence and their concurrent negligence is the sole proximate
cause of injury to the plaintiff, the comparative negligence statute
would apply. Moreover:

The doctrine of contributory negligence under the common
law and the doctrine as modified by the rule of last clear
chance under the common law, have no place in our rule
of comparative negligence and apportionment of damages.
. . . Such doctrine or rule of contributory negligence and
the rule of the last clear chance are involved in and
vanish as such into our principle of comparative negli-
gence and apportionment of damages. They are involved
to some extent in our principles, but they vanish as they
were known and operative under the common law.2 7

(1960); Thomas v. Cook, 229 Miss. 458, 91 So. 2d 275 (1956); White v.
Chicago S. Trans. Co., 226 Miss. 294, 84 So. 2d 161 (1955); Mason v. United
Gas Corp., 222 Miss. 311, 75 So. 2d 736 (1954); Gilliam v. Sykes, 216 Miss.
54, 61 So. 2d 672 (1952); Morrel Packing Co. v. Branning, 155 Miss. 376,
124 So. 356 (1929).

22. Mississippi Cent. R.R. v. Aultman, 173 Miss. 622, 160 So. 737
(1935); Gulf & S.I.R.R. v. Williamson, 162 Miss. 726, 139 So. 601 (1932);
Yazoo & M.V.R.R. v. Daily, 157 Miss. 3, 127 So. 575 (1930).

23. Maron & W.R.R. v. Davis, 18 Ga. 679 (1855).
24. GA. CODE ANN. § 105-603 (1958):

If the plaintiff by ordinary care could have avoided the conse-
quences to himself caused by the negligence, he is not entitled to
recover. In other cases the defendant is not relieved, although
the plaintiff may in some way have contributed to the injury
sustained.
25. Lovett v. Sandersville R.R., 72 Ga. App. 692, 697-98, 34 S.E.2d 664,

667 (1945).
26. 77 Ga. App. 463, 49 S.E.2d 90 (1948).
27. Id., 49 S.E.2d at 107.
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Although it has been criticized by a later decision,28 the Smith
decision is not inconsistent with earlier cases and, in fact, defines
the previously hazy boundaries of Georgia law in this area. The
rule in Georgia seems to be that the defense of contributory negli-
gence and the doctrine of last clear chance, as they were known at
common law, will govern2 9 whenever the comparative negligence
statute does not apply, and that the statute will only apply to
those situations where both parties are guilty of acts of ordinary
negligence, which acts have joined together to form the sole proxi-
mate cause of injury. When confronted with the statute, the
courts of Georgia have expressly stated that last clear chance is
"the doctrine of proximate cause under another name '30 or a phase
of proximate cause.81 Thus, Georgia law leaves a great deal of
room for the application of contributory negligence 2 and last
clear chance88 in determining the question of proximate cause.

The doctrine of last clear chance enjoyed general application
in Arkansas by 1927.84 In 1919 the Arkansas Legislature enacted
a special comparative negligence statute, applicable solely to rail-

28. See Grayson v. Yarbrough, 103 Ga. App. 243, 119 S.E.2d 41 (1961).
29. Generally, plaintiff's contributory negligence will bar his recov-

ery. Carmichael v. Timothy, 104 Ga. App. 16, 120 S.E.2d 814 (1961). But
see Kirkland v. Wheeler, 84 Ga. App. 352, 66 S.E.2d 348 (1951).

30. Louisville & N.R.R. v. Patterson, 77 Ga. App. 406, 408, 49 S.E.2d
218, 220 (1948).

31. Russell v. Pitts, 105 Ga. App. 147, 123 S.E.2d 708 (1961).
32. Rich's, Inc. v. South, 91 Ga. App. 487, 85 S.E.2d 774 (1955); Brooks

v. Wofford, 88 Ga. App. 731, 77 S.E.2d 563 (1953); Beasley v. Elder, 88 Ga.
App. 419, 76 S.E.2d 849 (1953); Jackson v. Matlock, 87 Ga. App. 593, 74
S.E.2d 667 (1953); McMullan v. Kroger Co., 84 Ga. App. 195, 65 S.E.2d 420
(1951); Hogg v. First Nat'l Bank, 82 Ga. App. 861, 62 S.E.2d 634 (1950);
Nabors v. Atlanta Biltmore Corp., 77 Ga. App. 730, 49 S.E.2d 688 (1948);
Porter v. Southern Ry., 73 Ga. App. 718, 37 S.E.2d 831 (1946). It should be
noted that in many cases, the Georgia courts denied a plaintiff recovery,
not because he was contributorily negligent, but because he had the last
clear chance. See, e.g., Burton v. Brown, 101 Ga. App. 527, 114 S.E.2d 386
(1960); F.E. Fortenberry & Sons, Inc. v. Malmberg, 97 Ga. App. 162, 102
S.E.2d 667 (1958); Conner v. Downs, 94 Ga. App. 482, 95 S.E.2d 393 (1956);
Allgood v. Butler, 88 Ga. App. 231, 76 S.E.2d 437 (1953); Fricks v. Knox
Corp., 84 Ga. App. 5, 65 S.E.2d 423 (1951).

33. Wright v. Concrete Co., 107 Ga. App. 190, 129 S.E.2d 351 (1962);
Grayson v. Yarbrough, 103 Ga. App. 243, 119 S.E.2d 41 (1961); Atlantic
C.L.R.R. v. Grimes, 99 Ga. App. 774, 109 S.E.2d 890 (1959); Southland
Butane Gas Co. v. Blackwell, 91 Ga. App. 277, 85 S.E.2d 542 (1954), rev'd
on other grounds, 211 Ga. 665, 88 S.E.2d 6 (1955); Casteel v. Anderson,
89 Ga. App. 68, 78 S.E.2d 831 (1953); Crapps v. Mangham, 75 Ga. App. 563,
44 S.E.2d 133 (1947); Lovett v. Sandersville R.R., 72 Ga. App. 692, 34
S.E.2d 664 (1945); Bennett Drug Stores, Inc. v. Mosely, 67 Ga. App. 347,
20 S.E.2d 208 (1942).

34. Missouri Pac. R.R. v. Skipper, 174 Ark. 1083, 298 S.W. 849, 854
(1927).
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roads, which permitted recovery only where the defendant's negli-
gence exceeded that of the plaintiff. 85 In 1955 a general statute
was adopted and the requirement of "excess fault" on the part of
the defendant was not included within its terms,86 with the result
that, in the eyes of the courts, the doctrine of last clear chance was
.no longer applicable.8 7 However, in 1957, the "excess fault" pro-
viso was reinserted into the act.88

Apparently, the reinstatement of the "excess fault" proviso
resurrected the doctrine of last clear chance.8 9 While the doctrine's
proper application in Arkansas is still uncertain, at the very least,
it would seem to operate in those cases where the facts render the
statute inapplicable. 40

Last clear chance was firmly imbedded in the law of Ne-
braska4' when that state adopted its comparative negligence stat-
ute in 1913.42 The statute applies only where the negligence of

35. Ark. Acts No. 156, § 1 (1919), amended, Ark. Acts No. 140, § 1
(1945).

36. Ark. Acts No. 191, §§ 1, 2 (1955). Thus, this statute was one re-
quiring "pure" apportionment of damages similar to the procedure found in
the Mississippi statute. Johnson v. Brewer, 228 Ark. 946, 311 S.W.2d 301
(1958).

37. Reppeto v. Raymond, 172 F. Supp. 786, 790 (W.D. Ark. 1959);
Bond v. Missouri Pac. R.R., 233 Ark. 32, 342 S.W.2d 473, 478 (1961).

38. Ark. Acts No. 296, § 3 (1957), as amended, Ark. Acts No. 61, § 2
(1961), now embodied in ARK. STAT. ANN. §§ 27-1730.1, -1730.2 (1962).
Section 27-1730.1 provides as follows:

Contributory negligence shall not bar recovery of damages for any
injury, property damage or death where the negligence of the
person injured or killed is of less degree than the negligence of
any person, firm, or corporation causing such damage.

Section 27-1730.2 provides as follows:
In all actions hereafter accruing for negligence resulting in per-
sonal injuries or wrongful death or injury to property, contribu-
tory negligence shall not prevent a recovery where any negligence
of the person so injured, damaged, or killed is of less degree than
any negligence of the person, firm, or corporation causing such
damage; provided that where such contributory negligence is
shown on the part of the person injured, damaged or killed, the
amount of the recovery shall be diminished in proportion to such
contributory negligence.
39. Ed Hopson Produce Co. v. Munoz, 230 Ark. 179, 321 S.W.2d 203

(1959).
40. ARK. STAT. ANN. §§ 27-1730.1, -1730.2 (1962). See note 38 supra.
41. Dailey v. Burlington & M.R.R., 58 Neb. 396, 78 N.W. 722 (1899);

Brotherton v. Manhattan Beach Imp. Co., 48 Neb. 563, 67 N.W. 479 (1896);
Omaha St. Ry. v. Martin, 48 Neb. 65, 66 N.W. 1007 (1896); Union Pac.
R.R. v. Mertes, 35 Neb. 204, 52 N.W. 1099 (1892).

42. Now NEB. REV. STAT. § 25-1151 (Reissue 1964):
In all actions brought to recover damages for injuries to a person
or to his property caused by the negligence of another, the fact
that the plaintiff may have been guilty of contributory negligence
shall not bar a recovery when the contributory negligence of the
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the plaintiff is "slight" and that of the defendant is "gross in
comparison. '4 3  The effect of this statute has simply been to
change the legal effect of contributory negligence in those situ-
ations in which the statutory requirements are met.4 4 Last clear

chance, as traditionally defined,45 has retained its place in the law
of Nebraska and applies in cases where the defendant's negligence
is both subsequent to the plaintiff's and is the proximate cause of
his injury.46

plaintiff was slight and the negligence of the defendant was gross
in comparison, but the contributory negligence of the plaintiff shall
be considered by the jury in the mitigation of damages in pro-
portion to the amount of contributory negligence attributable to the
plaintiff; and all questions of negligence and contributory neg-
ligence shall be for the jury.
43. Continental Can Co. v. Horton, 250 F.2d 637 (8th Cir. 1957); Union

Pac. R.R. v. Denver-Chicago Trucking Co., 202 F.2d 31 (8th Cir. 1953);
Marshall v. Hines, 271 F. 165 (8th Cir. 1921); Darnell v. Panhandle Co-op.
Ass'n, 175 Neb. 40, 120 N.W.2d 278 (1963); Hiner v. Nelson, 174 Neb. 725,
119 N.W.2d 288 (1963); Main v. Sorgenfrei, 174 Neb. 523, 118 N.W.2d 648
(1962); Sayers v. Witte, 171 Neb. 750, 107 N.W.2d 676 (1961); Ripp v. Ries-
land, 170 Neb. 631, 104 N.W.2d 246 (1960); Brackman v. Brackman, 169
Neb. 650, 100 N.W.2d 774 (1960); Kirchner v. Gast, 169 Neb. 404, 100 N.W.2d
65 (1959); Bezdek v. Patrick, 167 Neb. 754, 94 N.W.2d 482 (1959); Ireland v.
Stalbaum, 162 Neb. 630, 77 N.W.2d 155 (1956); Hickman v. Parks Constr.
Co., 162 Neb. 461, 76 N.W.2d 403 (1956); Allen v. Kavanaugh, 160 Neb. 645,
71 N.W.2d 119 (1955); Rogers v. Shepherd, 159 Neb. 292, 66 N.W.2d 815
(1954); Andelt v. County of Seward, 157 Neb. 527, 60 N.W.2d 604 (1953);
Murray v. Pearson Appliance Store, 155 Neb. 860, 54 N.W.2d 250 (1952);
Krepcik v. Interstate Transit Lines, 152 Neb. 39, 40 N.W.2d 252 (1949);
Roby v. Auker, 151 Neb. 421, 37 N.W.2d 799 (1949); Pierson v. Jensen, 150
Neb. 86, 33 N.W.2d 462 (1948); Hammond v. Morris, 147 Neb. 600, 24 N.W.2d
633 (1946); Dickenson v. County of Cheyenne, 146 Neb. 36, 18 N.W.2d 559
(1945); Chew v. Coffin, 144 Neb. 170, 12 N.W.2d 839 (1944); Mundt v.
Chicago, R.I. & Pac. R.R., 136 Neb. 478, 286 N.W. 691 (1939); Monasmith v.
Cosden Oil Co., 124 Neb. 327, 246 N.W. 623 (1933); Peterson v. Millnitz,
119 Neb. 365, 229 N.W. 12 (1930); Mitchell v. Missouri Pac. R.R., 114 Neb.
72, 206 N.W. 12 (1925); Stanley v. Chicago, R.I. & Pac. R.R., 113 Neb. 280,
202 N.W. 864 (1925); Baker v. Omaha & C.B. St. Ry., 110 Neb. 246, 193
N.W. 341 (1923); Bauer & Johnson Co. v. National Roofing Co., 107 Neb.
831, 187 N.W. 59 (1922); Merkouras v. Chicago, B. & Q.R.R., 104 Neb. 491,
177 N.W. 822 (1920); Morrison v. Scotts Bluff County, 104 Neb. 254, 177
N.W. 158 (1920).

44. Schrage v. Miller, 123 Neb. 266, 242 N.W. 649 (1932).
45. Bezdek v. Patrick, 170 Neb. 522, 103 N.W.2d 318 (1960); Carter v.

Zdan, 151 Neb. 185, 36 N.W.2d 781 (1949); Remmenga v. Selk, 150 Neb. 401,
34 N.W.2d 757 (1948); Roby v. Auker, 149 Neb. 734, 32 N.W.2d 491 (1948);
Loudy v. Union Pac. R.R., 146 Neb. 676, 21 N.W.2d 431 (1946); Ellis v.
Union Pac. R.R., 146 Neb. 397, 19 N.W.2d 641 (1945); Harstick v. Becken-
hauer, 143 Neb. 179, 8 N.W.2d 834 (1943); Alles v. White Motors Co., 141
Neb. 78, 2 N.W.2d 597 (1942); Carnes v. DeKlotz, 137 Neb. 787, 291 N.W.
490 (1940); Diehm v. Dargaczewski, 135 Neb. 251, 280 N.W. 898 (1938);
Nyegomir v. Union Pac. R.R., 130 Neb. 380, 264 N.W. 879 (1936); Wilfong v.
Omaha & C.B. St. Ry., 129 Neb. 600, 262 N.W. 537 (1935).

46. Malcom v. Dox, 169 Neb. 539, 100 N.W.2d 538 (1960); Weisenmiller
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Prior to the adoption of its comparative negligence statute,4 7

which is identical to Nebraska's, South Dakota's law in this area
was of the traditional mold, i.e., except where the last clear chance
doctrine applied, a plaintiff's contributory negligence barred his
recovery from a negligent defendant regardless of the relative
amount of fault chargeable to either party.48 As a result of the
enactment of the statute apportioning damages, a plaintiff's con-
tributory negligence no longer barred recovery where plaintiff's
negligence was "slight" and defendant's was "gross" in com-

parison.49 Thus, it is clear that the common law defense of con-
tributory negligence has not been entirely abrogated by South
Dakota.10 Furthermore, the South Dakota court has stated that
the last clear chance doctrine is not at all incompatible with the

statutory provision, and, if the doctrine applies, a plaintiff's
contributory negligence, regardless of degree, does not bar re-
covery.51

v. Nestor, 153 Neb. 153, 43 N.W.2d 568 (1950); Parsons v. Berry, 130 Neb.
264, 264 N.W. 742 (1936). Note that last clear chance does not apply in
Nebraska where the negligence of the plaintiff is active and continuous
up to the time of injury. See Benedict v. Andersen, 162 Neb. 735, 77 N.W.2d
320 (1956); Portis v. Chicago, M., St. P. & Pac. R.R., 158 Neb. 28, 62 N.W.2d
323 (1954); Remmenga v. Selk, 150 Neb. 401, 34 N.W.2d 757 (1948); Roby
v. Auker, 149 Neb. 734, 32 N.W.2d 491 (1948); Ellis v. Union Pac. R.R.,
146 Neb. 397, 19 N.W.2d 641 (1945); Donald v. Heller, 143 Neb. 600, 10
N.W.2d 447 (1943); Hughes v. Omaha & C.B. St. Ry., 143 Neb. 47, 8 N.W.2d
509 (1943); Folken v. Petersen, 140 Neb. 800, 1 N.W.2d 916 (1942). How-
ever, the applicability of the last clear chance doctrine is not avoided by
the mere continuing existence of a perilous situation resulting from prior
but completed conduct. See Remmenga v. Selk, 150 Neb. 401, 34 N.W.2d
757 (1948); Roby v. Auker, 149 Neb. 734, 32 N.W.2d 491 (1948); Folken v.
Petersen, 140 Neb. 800, 1 N.W.2d 916 (1942).

47. S.D. CODE § 47.0304-1 (Supp. 1960):
In all actions brought to recover damages for injuries to a person
or to his property caused by the negligence of another, the fact
that the plaintiff may have been guilty of contributory negligence
shall not bar a recovery when the contributory negligence of the
plaintiff was slight and the negligence of the defendant was gross
in comparison but the contributory negligence of the plaintiff
shall be considered by the jury in the mitigation of damages in
proportion to the amount of contributory negligence attributable
to the plaintiff; and all questions of negligence and contribu-
tory negligence shall be for the jury.
48. Wittstruck v. Lee, 62 S.D. 290, 252 N.W. 874 (1934). Cf. Wolff v.

Stenger, 59 S.D. 231, 239 N.W. 181 (1931).
49. Knapp v. Styer, 280 F.2d 384 (8th Cir. 1960); United States v.

Hedburg, 217 F. Supp. 711 (D.S.D. 1963); Fryda v. Vesely, 80 S.D. 356,
123 N.W.2d 345 (1963); Hanisch v. Body, 77 S.D. 265, 90 N.W.2d 924 (1958);
Flanagan v. Slattery, 74 S.D. 92, 49 N.W.2d 27 (1951); Freise v. Gulbrand-
son, 69 S.D. 179, 8 N.W.2d 438 (1943).

50. Knapp v. Styer, 280 F.2d 384 (8th Cir. 1960).
51. Vlach v. Wyman, 78 S.D. 504, 104 N.W.2d 817 (1960). Note that

last clear chance in South Dakota is grounded in the doctrine of proximate
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In 1878 the Supreme Judicial Court of Maine clearly indicated
that the doctrine of last clear chance had a place in the law of that
state:

Generally, it is a defense to an action of tort that the
plaintiff's negligence contributed to produce the injury.
But in cases falling within the foregoing description, where
the negligent acts of the parties are distinct and inde-
pendent of each other, the act of the plaintiff preceding
that of the defendant, it is considered that the plaintiff's
conduct does not contribute to produce the injury, if,
notwithstanding his negligence, the injury could have been
avoided by the use of ordinary care at the time by the
defendant. This rule applies usually in cases where the
plaintiff or his property is in some position of danger from
a threatened contact with some agency under the control
of the defendant when the plaintiff cannot and the defend-
ant can prevent an injury. 52

Prior to the adoption of a comparative negligence statute in
Maine, 53 the doctrine of last clear chance had been reaffirmed by
the Maine court on numerous occasions. 54 However, the validity

cause. Vlach v. Wyman, 78 S.D. 504, 104 N.W.2d 817 (1960); Nielsen v.
Richman, 68 S.D. 104, 299 N.W. 74 (1941). Actual discovery of the plain-
tiff's peril is a prerequisite to the application of the doctrine. Nielsen v.
Richman, 68 S.D. 104, 299 N.W. 74 (1941); McFarland v. Chicago, M. & St.
P. Ry., 51 S.D. 85, 212 N.W. 493 (1927); Miller v. Sioux Falls Traction Sys.,
44 S.D. 405, 184 N.W. 233 (1921); De Noma v. Sioux Falls Traction Sys., 39
S.D. 10, 162 N.W. 746 (1917).

52. O'Brien v. McGlinchy, 68 Me. 552 (1878).
53. ME. REV. STAT. ANN. tit. 14, § 156 (Supp. 1968):

Where any person suffers death or damage as a result partly of
his own fault and partly of the fault of any other person or per-
sons, a claim in respect of that death or damage shall not be de-
feated by reason of the fault of the person suffering the damage,
but the damages recoverable in respect thereof shall be reduced to
such extent as the jury thinks just and equitable having regard
to the claimant's share in the responsibility for the damage.

Where damages are recoverable by any person by virtue of
this section subject to such reduction as is mentioned, the jury
shall find and record the total damages which would have been re-
coverable if the claimant had not been at fault and the extent to
which those damages are to be reduced.

Fault means negligence, breach of statutory duty or other act
or omission which gives rise to a liability in tort or would, apart
from this section, give rise to the defense of contributory negli-
gence.

If such claimant is found by the jury to be equally at fault,
the claimant shall not recover.
54. Gamache v. Cosco, 147 Me. 333, 87 A.2d 509 (1952); Barlow v.

Lowery, 143 Me. 214, 59 A.2d 702 (1948); Collins v. Maine Cent. R.R.,
136 Me. 149, 4 A.2d 100 (1939); Kirouac v. Androscoggin & K. Ry., 130
Me. 147, 154 A. 81 (1931); Dyer v. Cumberland County Power & Light Co.,
120 Me. 411, 115 A. 194 (1921); Atwood v. Banger Orono & O.T. Ry., 91
Me. 399, 40 A. 67 (1898). See also Goudreau v. Ouelette, 133 Me. 365, 178
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of the doctrine in light of the statute was questioned in dicta by
a lower federal court early in 1968.55

Thus, the Maine court in Cushman v. Perkins56 was faced with
a question which the courts of its sister states had, for the most part,
ignored, i.e., whether the operation of the comparative negligence
statute left room for the separate application of the last clear chance
rule. The answer of the Maine court was an emphatic no.

At the outset the court revealed its dissatisfaction with the
doctrine by enumerating various "justifications" offered in support
of the doctrine, and then proceeding to refute those "justifications."
First, the court pointed out that:

The justifications for the last clear chance doctrine most
frequently given are that because the plaintiff's negligence
has ceased or is remote or because the defendant had the
last opportunity to avoid the harm, the negligence of the
defendant must be the sole proximate cause.5 7

The court rejected this "justification," pointing out that it is not
consistent with the modern concept of proximate cause:

[S] everal acts of negligence may combine to cause proxi-
mately an accident. While the extent of such a plaintiff's
negligence and the efficiency of its causation may be less
than a defendant's, it would appear ... that the negli-
gence of a plaintiff who gets himself into a situation of
peril cannot reasonably be excluded as a proximate cause
of an injury the very danger of which he should have
anticipated.58

Another "justification" noted by the court was that because
the defendant knew or should have known of the plaintiff's peril,
his negligence "involves a greater amount of fault."5 9  But, as
pointed out by the court, "[T]his explanation fails to support the
application of such an arbitrary rule to possible fact situations
involving deliberate recklessness on a plaintiff's part in getting
into peril and only the exercise of poor judgment on the de-
fendant's part in failing to avoid harm. '60

Summarizing its attack on the doctrine, the court pointed out
that the obvious result of the application of the last clear chance

A. 355 (1935); Smith v. Joe's Sanitary Mkt., 132 Me. 234, 169 A. 900 (1933);
Moran v. Smith, 114 Me. 55, 95 A. 272 (1915); Stone v. Forest City Exp. Co.,
105 Me. 237, 74 A. 23 (1909); Butler v. Rockland, T. & C. St. Ry., 99 Me. 149,
58 A. 775 (1904); Coombs v. Mason, 97 Me. 270, 54 A. 728 (1903).

55. Moses v. Scott Paper Co., 280 F. Supp. 37 (D.C. Me. 1968).
56. 245 A.2d 846 (Me. 1968).
57. 245 A.2d at 848.
58. 245 A.2d at 849.
59. Id.
60. Id.
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doctrine has been quite as unsatisfactory as the application of the
contributory negligence rule, in that:

[T]he result of the use of the doctrine in cases where the
negligence of both parties has contributed has frequently
been to impose an absolute responsibility on the defendant
which is as harsh as that which the contributory negligence
rule placed on the plaintiff."'

Having thus considered the rationale of the last clear chance doc-
trine, the court turned to an analysis of the effect of the Maine
statute. The court indicated its belief that legislative dissatis-
faction with the harsh effects of both contributory negligence and
last clear chance led to the adoption of the comparative negligence
statute in Maine, and that since, pursuant to the statute,

the triers of fact are evaluating the degree of a plaintiff's
negligence, its continuation or cessation, its nearness or
remoteness and its efficiency in causation with that of
the defendant, any necessity for the use of the absolute
rule of last clear chance has disappeared. 62

With the adoption of its comparative negligence statute, Maine
became the second state to have established a comprehensive sys-
tem of comparative negligence laws. The first state to have es-
tablished such a system was Mississippi. However, unlike its
Mississippi counterpart, 63 the Maine court has eliminated any pos-
sibility of the last clear chance doctrine interfering with the equit-
able disposition of all negligence cases according to the scheme set
up by the legislature.

The language of the Cushman court seems to indicate a once-
and-for-all interment of last clear chance as a separate doctrine
in Maine. In contrast to previous decisions in other states which
have comparative negligence legislation, the Cushman case indi-
cates that henceforth the doctrine of last clear chance will not re-
ceive separate application in negligence cases. Instead, the fact
that the defendant may have had the last opportunity to avoid
injuring the plaintiff is to be considered by the jury along with
other factors, such as the degree of the plaintiff's negligence, in
arriving at the comparative fault and hence liability of the parties.

It is suggested that the approach taken by the Maine court in
the Cushman case is wholly proper. While other courts, when
asked to apply the statute, have treated the fact that the defend-
ant had the last clear chance as an aspect of proximate cause,6 4

61. Id.
62. Id.
63. See text at notes 20-22 supra.
64. Mississippi and Georgia. See text at notes 22 & 29 supra.

[Vol. 2



RECENT CASES

or have applied it separately to determine whether the defendant's
fault exceeded the plaintiff's,6 5 or have allowed it to retain its
full force and effect in spite of comparative negligence legislation,66

the Maine court has recognized that where the doctrine would
apply, the fact that the plaintiff placed himself in a position of peril
"cannot reasonably be excluded as a proximate cause. ' 67 Further-
more, the Maine court has recognized that the reason the legis-
lature enacted the comparative negligence statute in the first place
was that it was dissatisfied with the application of the common law
rules of contributory negligence and last clear chance, which place
the whole burden of loss upon a single party in cases where both
parties were at fault.6 8

Just as the legislatures of Mississippi and Maine have pre-
sented the legislatures of other states with model legislation in the
area of comparative negligence, with the Cushman case the Maine
court has cleared the field for the unfettered application of Maine's
statute, and thus has presented the courts of other states with a
model decision in the same area.

Joseph S. Daly '70
James M. Bausch '69

SECURED TRANSACTIONS-UNIFORM COMMERCIAL CODE--CON-
SUMER WHO PURCHASES GOODS FROM A NONCONSUMER SELLER Is NOT
PROTECTED BY UNIFORM COMMERCIAL CODE SECTION 9-307(2) FROM
OUTSTANDING SECURITY INTEREST PERFECTED WITHOUT FILING--Everett
National Bank v. Deschuiteneer, __ N.H. __, 244 A.2d 196 (1968).

In November 1965, Russo purchased an automobile from a re-
tail seller in Massachusetts, executing a conditional sales contract,
which the seller immediately assigned to the Everett National
Bank. Payments under the conditional sales contract were never
made and the automobile passed from Russo through several un-
known intermediaries to Saia. Saia, who represented himself as
an agent of Prudential Motors located in Boston, Massachusetts,'

65. Arkansas. See text at note 38 supra.
66. Nebraska and South Dakota. See text at notes 44 & 49 supra.
67. See text at note 58 supra.
68. See text at note 62 supra.

1. Since Saia's identity as a dealer's agent or as a consumer was not
considered to be important at the time of the trial, the case was remanded
for a proper determination of Saia's identity and a classification of the au-
tomobile as either inventory or consumer goods. Everett National Bank
v. Deschuiteneer, - N.H. -, 244 A.2d 196, 199 (1968).
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sold the automobile to Deschuiteneer, a resident of New Hampshire.
After discovering the whereabouts of the automobile, the bank
filed a New Hampshire financing statement and instituted a re-
plevin action in New Hampshire, based upon its perfected security
interest, seeking to take possession of the automobile. 2 Deschuite-
neer sought to defend on the ground that, under section 9-307(2)
of the Uniform Commercial Code, he took the automobile free of
the bank's security interest.8 On appeal from a judgment in favor
of Deschuiteneer, held, reversed. The protection afforded a con-
sumer-buyer under section 9-307(2) of the Uniform Commercial
Code 4 is only available when the buyer has purchased the goods
from a consumer-seller. 5

The language of the Code with which the court concerned it-
self is as follows:

In the case of consumer goods ... a buyer takes free of a
security interest even though perfected if he buys with-
out knowledge of the security interest, for value and for
his own personal, family or household purposes . . . un-
less prior to the purchase the secured party has filed a

2. Most states have adopted the official text of section 9 of the Uni-
form Commercial Code. Thus, in most jurisdictions, sections 9-302(1) (d)
and 9-301 (1) (c) would protect a purchaser of an automobile under circum-
stances similar to those in Deschuiteneer. Section 9-302(1) (d) pro-
vides:

A financing statement must be filed to perfect all security interests
except the following:

(d) a purchase money security interest in consumer goods;
but filing is required ... for a motor vehicle to be licensed.

Thus to perfect a security interest in an automobile in most states, a
financing statement must be filed. Section 9-301 (1) (c) states:

Except as otherwise provided in subsection (2), an unperfected
security interest is subordinate to the rights of...

(c) in the case of goods . . . a person who is not a secured
party and who is a buyer not in ordinary course of business to
the extent that he gives value and receives delivery of the col-
lateral without knowledge of the security interest and before it
is perfected.

Since the purchaser bought prior to filing, he would prevail. However,
Massachusetts has omitted the words "for a motor vehicle required to be
licensed" from section 9-302(l) (d), and thus the bank had a perfected
security interest prior to Deschuiteneer's purchase.

3. The conflict of laws provision of the New Hampshire Code required
the court to apply Massachusetts law to the creation and original perfection
of the security interest in the Deschuiteneer case. See N.H. REV. STAT. ANN.
§ 382-A: 9-103(3) (1961). The court applied New Hampshire law to other
issues presented.

4. Citations are to the 1962 Official Text of the Uniform Commercial
Code, unless otherwise indicated.

5. Everett National Bank v. Deschuiteneer, - N.H. -, 244 A.2d 196
(1968).
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financing statement covering such goods.6

As the Deschuiteneer court recognized, this was the first time
the question of the scope of section 9-307(2) had been squarely
presented to a court.7 Due to the lack of any authoritative dis-
cussion of the matter, the court contented itself to rely upon
views expressed by several Code commentatorss and dicta in a
recent Massachusetts case, National Shawmut Bank v. Vera.9

The question presented to the Massachusetts court in Shawmut
Bank was whether the purchaser of goods at an execution sale,
who intended to use the goods for personal, family, or household
purposes, was protected by section 9-307(2) from loss due to a
perfected security interest which was outstanding at the time he
acquired the goods. The Massachusetts court held in the neg-
ative.10 In the course of its opinion, however, the Shawmut Bank
court had occasion to comment upon its view of the general scope
of section 9-307(2): "We assume that 9-307(2) protects one who
innocently buys, for his own personal purposes, consumer goods
directly from a dishonest consumer-purchaser, even if those goods
are subject to a perfected security interest."" Lacking a more
authoritative statement, the Deschuiteneer court apparently gave
considerable weight to the Shawmut Bank dicta in arriving at its
decision.'

2

Of the Code commentators cited by the Dechuiteneer court, 13

6. UNIFORM COMMERCIAL CODE § 9-307(2).
7. The court stated: "Except for a dictum in one case . . . there is

no specific case in point, although several commentators familiar with the
Uniform Commercial Code have discussed the problem." 244 A.2d at 197.

8. KRIPKE & FELSENFELD, SECURED TRANSACTIONS: A PRACTICAL AP-
PROACH TO ARTICLE 9 OF THE UNIFORM COMMERCIAL CODE 168, 175 (1959);
Coogan, Article 9 of the Uniform Commercial Code: Priorities Among
Secured Creditors and the "Floating Lien," 72 HARV. L. REV. 838, 848 (1959);
Vernon, Priorities, The Uniform Commercial Code and Consumer Financ-
ing, 4 B.C. IND. & COMM. L. REV. 531 (1962).

9. 352 Mass. 11, 223 N.E.2d 515 (1967).
10. Id., 223 N.E.2d at 519. The court in Shawmut Bank apparently

based its decision upon the fact that Vera was not a buyer at a voluntary
sale. The court reasoned that a buyer was a "purchaser" and that a "pur-
chaser" was one who takes by purchase. The court went on to show that a
"purchase" only occurred through voluntary transactions, thereby exclud-
ing Vera who had acquired the goods at an execution.

11. Id., 223 N.E.2d at 517-18.
12. 244 A.2d at 199. See note 7 supra.
13. See note 8 supra. Professor Coogan took the position that:
[O]ne who buys consumer goods from another consumer for his
own personal, family, or household use without the knowledge of
a perfected security interest takes the goods free of such interest
unless the secured party had previously filed with respect to the
goods.

Coogan, Article 9 of the Uniform Commercial Code: Priorities Among
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only one expresses any rationale in support of the conclusion
that, in order to qualify for protection under section 9-307(2), a
consumer must acquire the goods from another consumer:

The fact that the buyer must be buying for his own per-
sonal, family or household purposes is set forth clearly in
the section. That the seller must be a "consumer-seller"
is less clear. The section reads, "In the case of consumer
goods," a buyer takes free of specified security interests.
In the hands of a retailer, goods are not consumer goods,
but inventory, UCC § 9-109(4). For a seller to be selling
consumer goods, necessarily, the seller must have used
them or bought them for personal, family or household
purposes. Subsection (1) of 9-307 covers the case of a
retail sale. 14

This view is apparently predicated upon an interpretation of
section 9-307(2) which would require the goods to be of the same
character in the hands of the seller, to both the seller and the buyer.
It should be recognized, however, that, although classes of goods are
mutually exclusive, goods can fall "into different classes at different
times"'15 depending upon their use or upon the purpose for which
they were purchased. Moreover, there appears to be nothing in the
Code to prevent a view that goods may be of a different nature to
different persons at the same point in time.

A further argument which might be advanced in support of
the view taken of 9-307(2) in Deschuiteneer is that the "redun-
dancy theory" of statutory interpretation compels the interpretation
of section 9-307(2) made by the New Hampshire Court. The "re-
dundancy theory" requires that a legislative act be so construed
as to give meaning and effect to all its parts. 16 The application of

Secured Creditors and the "Floating Lien," 72 HARV. L. REv. 838, 848 (1959).
A second authority cited by the Deschuiteneer court, in discussing the

effects of 9-307(2) on a perfected security interest under 9-301(2) (d),
stated:

The purchase money security interest in consumer goods, per-
fected without filing, does have its limitations. While good against
creditors, subsequent encumbrancers, and in bankruptcy, it will
fail if the consumer purchaser sells the goods to a subsequent
good-faith consumer purchaser.

KRIPKE & FELSENFELD, SECURED TRANSACTIONS: A PRACTICAL APPROACH TO
ARTICLE 9 OF THE UNIFORM COMMERCIAL CODE 168, 175 (1959).

14. Vernon, Priorities, The Uniform Commercial Code and Consumer
Financing, 4 B.C. IND. & COMM. L. REV. 531-32 n.5 (1962).

15. UNIFORM COMMERCIAL CODE § 9-109, Comment 2:
The classes of goods are mutually exclusive; the same property
cannot at the same time and as to the same person be both equip-
ment and inventory .... ITihe principal use to which the
property is put should be considered as determinative. Goods
can fall into different classes at different times ....

(Emphasis added).
16. "It is elementary that statutes should be construed so that no part
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the theory to section 9-307(2) necessitates the substitution of the
definition of "consumer goods," found in section 9-109(1),17 for
the words "consumer goods" in section 9-307 (2):

In case of [goods used or bought primarily for personal,
family or household use] . . . a buyer takes free of a
security interest even though perfected if he buys with-
out knowledge of the security interest . . . for his own per-
sonal, family or household purposes . . . unless prior to the
purchase the secured party has filed a financing statement
covering such goods.' 8

Since the result of the substitution is a repetition of the phrase
"for his own personal, family or household purposes," the propo-
nents of the "redundancy theory" would argue that, in order to
give effect to the words "consumer goods," they must be read as
relating to the goods in the hands of the seller.

However, the phrase "[ifn the case of consumer goods" can
also be interpreted as a general descriptive statement labeling the
type of transaction which falls within section 9-307(2), i.e., a trans-
action involving goods which at some time and to someone are
"consumer goods." Such an interpretation would seem to be con-
sistent with the "redundancy theory" of statutory interpretation,
giving effect and meaning to all parts of the legislative act. More-
over, it is important to note that even if the language "consumer
goods" does refer to the goods in the hands of the seller as has
been urged by some commentators, 19 the Code, as previously men-
tioned, does not appear to require that at any particular point in time
goods must be of the same nature to all persons.20 Thus, it is argu-
able that, consistently with the definitional section of Article 9, goods
may at the same time be both "inventory" 21 to a retailer holding

of a legislative enactment is to be treated as insignificant and unnecessary,
and there is a presumption of purpose behind every sentence, clause or
phrase in a legislative enactment." Town of Woodbridge v. Merwin, 27
Conn. Sup. 469, 244 A.2d 57, 58 (1968). "In construing a statute, effect
must be given if possible to all its several parts. No sentence, clause, or
word should be rejected as meaningless or superfluous if it can be
avoided." Heywood v. Brainard, 181 Neb. 294, 296, 147 N.W.2d 772, 774
(1967). See also Rose v. Hooper, 175 Neb. 645, 122 N.W.2d 753 (1963).

17. UNIFORM COMMERCIAL CODE § 9-109(1) states that "Goods are:
(1) "consumer goods" if they are used or bought for use primarily for
personal, family, or household purposes."

18. UNIFORM COMMERCIAL CODE §§ 9-109(1), -307(2).
19. See text at note 14 supra.
20. See note 15 supra.
21. UNIFORM COMMERCIAL CODE § 9-109(4):
Goods are

(4) "inventory" if they are held by a person who holds them for
sale or lease or to be furnished under contracts of service or if he
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them for sale and "consumer goods" to a person buying them
"for personal, family or household use. '22 This approach finds its
logic in the underlying purpose of section 9-307, the protection of
buyers. A consumer buying at retail out of inventory would be
protected, since the goods would be "consumer goods" to the
buyer, having been "bought for use primarily for personal, family
or household purposes."

It is apparent from the foregoing that the language of section
9-307(2) is subject to two inconsistent interpretations, one viewing
the words "consumer goods" as requiring that the goods be
acquired from a consumer-seller, and the other viewing the words
as not embodying such a limitation. It is suggested, therefore,
that the Deschuiteneer court ought not to have terminated its
analysis with a mere restatement of the Shawmut Bank dictum
and of the views expressed by the Code commentators, but rather
it should have justified its holding by reference to the underlying
policy of section 9-307.

Section 9-307(2) was apparently a compromise between con-
flicting policy considerations. 23 On the one hand, commercial ex-
pediency and a desire to protect the holder of a security interest
point toward acceptance of a provision which would allow the
lienholder to be protected without filing on day-to-day low in-
vestment contracts.2 4  On the other hand, the policy which dis-
approves of secret liens and seeks to protect unsophisticated con-
sumers, who ought to be able to rely on the seller's possession of
goods, inclines toward acceptance of a provision which would pro-

has so furnished them, or if they are raw materials, work in
process or materials used or consumed in a business. Inventory
of a person is not to be classified as his equipment.
22. See note 17 supra.
23. "Subsection (2) of this section is part of an unsatisfactory com-

promise between a filing rule for small consumer conditional sales con-
tracts and a rule perfecting them without filing." N.Y. U.C.C. § 9-307,
Practice Commentary 4 (McKinney 1964).

24. 2 GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY § 26.12 at 715
(1965):

The reason for this priority rule is the provision under which cer-
tain purchase-money security interests in such collateral are auto-
matically perfected without filing (§ 9-302(1) (c) and (1) (d) ).
Section 9-307(2) gives a measure of protection against such "se-
cret liens" to certain types of buyers.

See also 1 GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY § 19.4 at
533 (1965); Protection of a Buyer at an Execution Sale under U.C.C. sec-
tion 9-307, 9 B.C. IND. & COMM. L. REV. 97, 100 (1967); Lee, Perfection
and priorities under The Uniform Commercial Code, 17 Wyo. L.J. 1, 34
(1962); Project California Chattel Security and Article Nine of the Uniform
Commercial Code, 8 U.C.L.A. L. REv. 806, 898 (1961); CAL. COMM. CODE
§ 9307, Cal. Code Comment 4 (West 1964).

[Vol. 2



RECENT CASES

tect a good faith consumer-buyer.25

Under either of the two possible interpretations of section
9-307(2), neither of the foregoing conflicting policy judgments is
accepted to the exclusion of the other. Thus, if the view is ac-
cepted that the words "consumer goods" in section 9-307(2) re-
quire that the goods be consumer goods in the hands of the seller
at the time of sale, the protection afforded the consumer-buyer
under the section only extends to purchases from another con-
sumer.26 Even this protection is lost if the holder of the security
interest files prior to the purchase.27

On the other hand, if the words "consumer goods" in section
9-307(2) are given an interpretation which would encompass
sales from a retail seller, the consumer-buyer would receive a
somewhat broader protection under the section. Under this inter-
pretation, the consumer-buyer would be protected if he purchases
the goods for his own personal, family, or household use, whether
or not the seller is a consumer. 28 This result also could be avoided

25. See sources cited in note 24, supra.
26. This view is expressed and apparently approved of in New

York's Code. See N.Y. U.C.C. § 9-302, Practice Commentary 3 (McKinney
1964):

There is only one exception to the priority position of the unfiled
contract-under U.C.C. § 9-307(2), a buyer for personal uses pur-
chasing the consumer goods and buying without knowledge of the
unfiled security interest will defeat that interest .... It is
doubtful, however, that most professional secured parties will
believe that the danger of a genuine sale from one consumer to
another is sufficiently great to warrant adoption ... of filing
financing statements ....

While believing the scope of 9-307(2) to be broader, see note 33 infra,
California agrees that the perfection possible under 9-302(1) (d) should be
given greater preference:

We think [the requirement imposed by 9-307(2) that a seller must
file to protect] is impractical, and that the secured party should
not be subjected to this risk because he did not file .... To say
that the installment seller must file in order to give such a pur-
chaser notice ignores realities.

CAL. COMM. CODE § 9307, Cal. Comment 4 (West 1964), quoting from
Marsh & Warren Report, Sixth Progress Report to the Legislature by
Senate Fact Finding Committee on Judiciary, (1959-1961) pt. 1, The Uni-
form Commercial Code, at 572-73.

27. UNIFORM COMMERCIAL CODE § 9-307(2): "In the case of consumer
goods . . . a buyer takes free of a security interest even though perfected
... unless prior to the purchase the secured party has filed a financing

statement covering such goods."
28. This policy of protecting the buyer without knowledge is also

exemplified in UNIFORM COMMERCIAL CODE § 2-403, which in another
context, protects a good faith purchaser from one who has entrusted or
transferred goods to a third party. This entrustment could be analogized
to the security interest holder in that the entruster has given the goods to a
third party, thereby allowing the third party to appear to be the owner
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by the holder of the security interest if he files with respect to the
goods.

2 9

Upon analysis of the interpretation of section 9-307(2) adopted
by the Deschuiteneer court, substantial gaps in protection of the
consumer appear. Thus, a buyer from a retail seller is protected
under section 9-307(1) from loss due to a security interest created
by his seller, but not from loss due to security interests created
by prior owners of the goods.30 Moreover, a consumer who pur-
chases goods for his personal, family, or household use from one
who has held them as equipment is not protected against loss due
to an unfiled security interest.3 ' These gaps in the protection
afforded the consumer-buyer by section 9-307, as interpreted in
the Deschuiteneer case, do not seem to be justified by any of the
foregoing policy considerations.3 2 It would seem that if the ob-
jective is to afford the unsophisticated consumer-buyer protection
from unfiled security interests, the protection should be afforded

of the goods. In the case of the security interest, the holder has allowed
his purchaser to appear to have clear title. Note, however, that under
§ 2-403(2), the possessor of the goods may only transfer the title that the
entruster had.

29. UNIFORM COMMERCIAL CODE § 9-301(2). See also note 33 infra.
30. Whether the transaction involves a retail seller within or without

the scope of 9-307(1), the policy considerations would seem to be identical.
In both instances there is involved the sophisticated seller and the un-
sophisticated buyer. It would also seem that the policy argument against
secret liens would be applicable to both. However, it is clear that § 9-307
(1) will not protect a purchaser at a sale from a retailer where there
has been a security interest created by one other than his seller. Thus, to
protect the buyer in this type transaction, there must be a liberal reading
of 9-307 (2).

In this frame of reference, there would appear to be a good policy
reason to exclude a buyer from protection where he purchases from a re-
tailer who has not created the security interest. If a consumer-seller and a
consumer-buyer enter into a purchase transaction respecting goods as to
which there is an outstanding perfected but unfiled security interest and
the seller absconds, the buyer, if unprotected by 9-307 (2), has no recourse
against anyone. Where the transaction is one between a retailer and a
consumer-buyer, however, the chances of the retailer absconding are mini-
mal. Thus, if a consumer-purchaser is left unprotected, he generally will
have some recourse against the retailer.

31. See the second paragraph of note 30 supra. The same policy
considerations are applicable to an owner of equipment as to a retailer.

32. Where there is involved a retailer who did not create the security
interest or an owner of equipment, the general policy of section 9-307,
which is entitled "Protection of Buyers of Goods," would seem to require
protection. These two types of transactions would apparently cover the
middle ground between the two protected extremes, i.e., on the one hand
where there is a sophisticated seller and an unsophisticated buyer, and the
type of transaction where two unsophisticated persons are involved. This
broad Code policy would seem to counter that espoused in notes 30 and 31
supra.
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without regard to either the nature of his seller or the nature of
the goods in the hands of his seller.33

Under the broader interpretation of section 9-307(2), however,
an overlap is created, in that subsection (2) would extend to pro-
tect the consumer-buyer in situations which fall within the cover-
age of subsection (1) of section 9-307.34 Thus, the consumer-buyer
who purchases goods in the ordinary course of business would be
protected under both subsections of section 9-307 against loss re-
sulting from collection against the goods under an unfiled security
interest. It is to be noted, however, that the overlap of the two
subsections may be unavoidable, since subsection (1) is aimed at
protecting buyers who buy in the ordinary course of business,
while subsection (2) is aimed at protecting only consumer buyers.
The difficulty encountered in drafting provisions which adequately
cover the transactions sought to be reached, and at the same time
avoid any overlapping, may sufficiently explain the existence of
dual coverage in the case of a consumer purchasing in the regular
course of business.

In view of the foregoing, it is submitted that perhaps the
Deschuiteneer court failed to appreciate fully the impact of the
question presented it. It is suggested that the court ought to have
gone beyond the Shawmut Bank dictum and the Code commen-
taries, and proceeded to a consideration of the questions of policy
raised herein.

Jon J. Gergen '70

33. See note 32 supra. However, California, while recognizing the
liberal scope of 9-307 (2) has deleted it from its Code:

However, by this subsection unless there is a filing with respect
to these transactions, the security interest is not perfected as
against a purchaser who buys "for his own personal, family or
household purposes or his own farming operations." Thus, a filing
requirement is reintroduced through the back door, and in order
to be completely protected, the installment seller must file.

CAL. COMM. CODE § 9307, Cal. Comment 4 (West 1964).
34. The area of overlapping would come about where a consumer

purchaser bought from a retailer who has created the security interest.
The result would be that a consumer buyer could elect which section he
would wish to be protected by. Since 9-307(1) allows protection even
with knowledge of the security interest, it is unlikely that any consumer
buyer would make a claim under 9-307(2) in this type of transaction.
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