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Justice Cardozo determined that "the aim of habeas corpus
is a justice that is swift and summary."' Chief Justice Warren
traces the ancestry of habeas corpus back to Roman Law and ob-
serves that the writ has always been a "means of obtaining justice
and maintaining the rule of law when other procedures have been
unavailable or ineffective."2 Chief Justice Chase characterized the
writ as an "immemorial right" and called it "the best and only
sufficient defense of personal freedom."3  Although he also ob-
served that the general spirit and genius of our institutions has
tended to widen and enlarge habeas corpus jurisdiction, 4 it is doubt-
ful that Chief Justice Chase could have fully perceived the extent
of asserted rights that the modern writ now encompasses.5 Many
commentators feel the expansion has been salutary. 6 Others have
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1. People ex tel. McCanliss v. McCanliss, 255 N.Y. 456, 459, 175 N.E.
129 (1931).

2. Parker v. Ellis, 362 U.S. 574, 583 (1960) (dissenting opinion).
3. Ex parte Yerger, 75 U.S. (8 Wall.) 85, 95 (1868).
4. Id. at 102.
5. The remedy of habeas corpus has been expanded so that a deter-

mination of rights while in incarceration may be made. For example, in
Johnson v. Avery, 393 U.S. 483 (1969), the Court, in reviewing a habeas
corpus petition, concluded that the State of Tennessee could not constitu-
tionally prohibit inmates from assisting other inmates in preparing habeas
writs. Habeas corpus has also been used to determine the validity of
transfers between penal and mental institutions. People ex tel. Brown v.
Johnston, 9 N.Y.2d 482, 484-85, 174 N.E.2d 725, 726, 215 N.Y.S.2d 44, 46
(1961). On the other hand, the Civil Rights Act, 42 U.S.C. § 1983 (1964), is
often substituted as the means to remedy violations of prisoner rights. The
latter remedy permits a prisoner to seek an injunction and avoids any prob-
lems created by the exhaustion doctrine. See Sewell v. Pegelow, 291 F.2d
196, 198 (4th Cir. 1961). See generally Note, The Problems of Modern
Penology: Prison Life and Prisoners' Rights, 53 IOWA L. REV. 671, 680-81,
700-02 (1967).

Furthermore, "custody" is no longer a prerequisite to habeas relief.
In Jones v. Cunningham, 371 U.S. 236 (1963), the Court determined that
habeas corpus was available to a person placed on parole under the "custody
and control" of a parole board. Finally, in Carafas v. LaVallee, 391 U.S. 234
(1968), the remedy was extended to include even those cases where sentence
had expired. See also Sibron v. New York, 392 U.S. 40, 50-58 (1968).

6. See, e.g., Gellhorn, Symposium-Federal Habeas Corpus, 9 UTAH
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approached its use more gingerly. Many a jurist has rallied around
Mr. Justice Jackson's comment in Brown v. Allen 7 that "the writ
has no enemies so deadly as those who sanction the abuse of it,
whatever their intent."" Today, a number of critics foresee in its
expansion the destruction of state criminal processes and the over-
burdening of the federal judiciary.9 The seriousness of these criti-
cisms should provoke some re-evaluation of judicial administration
in the field of habeas corpus.

I. THE PROBLEMS EMERGE

Habeas corpus from its very beginning has been defined as
the method by which an individual can challenge an unlawful de-
tention.10 The writ, which was a part of the common law of the
colonies" as taken from England, was guaranteed by the Constitu-
tion 12 and given form in the First Judiciary Act of 1789.13 How-
ever, in that early form the federal remedy was available only to
federal prisoners. In 1833 it was extended to all prisoners confined
under any authority, whether state or national, for any act done
or committed in pursuance of a law of the United States or of any
order, process, or decree of any judge or court of the United
States.14 Finally, in 1867, as a part of the aftermath of the Civil

L. REv. 31 (1964); Reitz, Federal Habeas Corpus: Impact of an Abortive
State Proceeding, 74 HARV. L. REV. 1315 (1961); Comment, State Criminal
Procedure and Federal Habeas Corpus, 80 HARV. L. REv. 422 (1966).

7. 344 U.S. 443 (1953).
8. Id. at 544 (concurring opinion).
9. See, e.g., Badger, A Judicial' Cul-de-Sac: Federal Habeas Corpus

for State Prisoners, 50 A.B.A.J. 629 (1964); Bator, Finality in Criminal Law
and Federal Habeas Corpus for State Prisoners, 76 HARV. L. REV. 441 (1963);
Desmond, Federal Habeas Corpus Review of State Court Convictions-Pro-
posals for Reform, Symposium--Federal Habeas Corpus, 9 UTAH L. REV. 18
(1964).

10. See, e.g., Ex parte Watkins, 28 U.S. (3 Pet.) 192, 201 (1830); R.
SOKOL, A HANDBOOK OF FEDERAL HABEAS CORPUS 1 (1965); C. WRIGHT, FEDERAL
COURTS § 53 (1963).

11. See Longsdorf, Habeas Corpus A Protean Writ and Remedy, 8
F.R.D. 179 (1948).

12. U.S. CONST. art. I, § 9.
13. Ch. 20, § 14, 1 Stat. 81-82:
That all the before-mentioned courts [Supreme, Circuit and District
Courts] of the United States, shall have power to issue writs of...
habeas corpus .... And that either of the justices of the supreme
court, as well as judges of the district courts, shall have power to
grant writs of habeas corpus for the purpose of an inquiry into the
cause of commitment.-Provided, That writs of habeas corpus shall
in no case extend to prisoners in gaol, unless where they are in
custody, under or by colour of the authority of the United States,
or are committed for trial before some court of the same, or are
necessary to be brought into court to testify.
14. Act of March 2, 1833, ch. 57, § 7, 4 Stat. 632; See also Ex parte

Yerger, 75 U.S. 85, 101 (1868).
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War and as a contemporary of the Fourteenth Amendment, federal
habeas corpus was also made available to state prisoners.15 How-
ever, the desire of the federal courts to foster cordial relations with
state courts was reflected by the comment in Ex parte Royall'6

that:
[D]iscretion should be exercised in the light of the rela-
tions existing, under our system of government, between
the judicial tribunals of the Union and of the States, and
in recognition of the fact that the public good requires that
those relations be not disturbed by unnecessary conflict
between courts equally bound to guard and protect rights
secured by the Constitution. 17

Thus, were established the principles surrounding the required ex-
haustion of state remedies by state prisoners seeking a federal
writ. In addition, the Supreme Court imposed several other lim-
itations on federal review of state criminal proceedings. Habeas
corpus was, for example, made available only to challenge the gen-
eral jurisdiction of the trial court.'8  A detained person could not,
therefore, generally use it to challenge alleged constitutional defi-
ciencies of the conviction proceeding. Additionally, federal courts
would not exercise jurisdiction if the state in a prior decision had
determined that the petitioner had waived or forfeited his right
to challenge the conviction. 9 With the imposition of these restric-
tions, thefederal courts seldom found it necessary to process a state
petition.

In spite of federal restraint, the state courts in 1891 protested
the power of the federal government to interfere in any state crim-
inal prosecution as

the prostitution of the writ of habeas corpus, under which
the decisions of the state courts are subjected to the super-
intendence of the federal judges; under which the judg-
ments of the highest courts of the states are sometimes
subjected to reversal by the lowest courts of the United
States.

20

This criticism was a mere foreshadowing of the serious conflict
which was later to develop.

Since the turn of the century, self imposed federal limitations

15. Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385.
16. 117 U.S. 241 (1886).
17. Id. at 251.
18. See, e.g., Harkrader v. Wadley, 172 U.S. 148 (1898); Andrews v.

Swartz, 156 U.S. 272 (1895); Hans Nielsen, 131 U.S. 176 (1889).
19. See In re Wood, 140 U.S. 278 (1891).
20. Note, Federal Abuses of the Writ of Habeas Corpus, 25 AM. L.

REV. 149, 153 (1891); See also Wilson, Federal Habeas Corpus and the State
Court Criminal Defendant, 19 VAND. L. REa. 741 (1966).
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on the exercise of the writ of habeas corpus in state cases have
gradually been eroded or displaced altogether. The projected role
of federal habeas corpus was first sounded by Mr. Justice Holmes
in Frank v. Mangum21 in 1915. Recognizing that due process of
law embraced the fundamental concept of a fair trial, he concluded
that the federal court should have the jurisdiction to issue a writ
of habeas corpus. 2 2  In so doing he rejected the traditional test of
state jurisdiction. His dissent, which became the majority view in
Moore v. Dempsey,23 is an accurate expression of current habeas
corpus philosophy. Even after Moore, however, the Court contin-
ued to speak of the test as being "jurisdictional", although the scope
of habeas corpus had been broadened to include nonjurisdictional
due process violations. Finally, in 1942, in Waley v. Johnston,24

the Supreme Court openly acknowledged that the writ could be
used to raise nonjurisdictional constitutional questions.25  Thus, in
recent years, as interpretation of the Fourteenth Amendment has
been expanded to include more substantive rights, federal habeas
corpus jurisdiction has also expanded. As a result, habeas corpus
has become the most significant method by which to safeguard
constitutional rights of both state and federal prisoners.

After the crystalization of a broad habeas corpus jurisdiction,
several state courts demanded a return to the prior standard,26 and,
in addition, many overburdened federal judges called for reform.27

As a result, 28 U.S.C. sections 2241-2255 were promulgated in 1948.
Judge Parker, the chairman of the Judicial Conference Committee
which drafted the new Act, maintained that the new provisions
would eliminate procedural abuses, harassments, and unseemly de-
lays. 28  One of these provisions, section 2244,29 intended to bring

21. 237 U.S. 309, 345 (1915) (dissenting opinion).
22. Id. at 348-49.
23. 261 U.S. 86 (1923).
24. 316 U.S. 101 (1942).
25. Id. at 104-05.
26. For a discussion of typical state reactions see Reitz, Federal Habeas

Corpus: Postconviction Remedy for State Prisoners, 108 U. PA. L. REv.
461, 466 (1960); Wilson, supra note 20, at 744.

27. See Goodman, Use and Abuse of the Writ of Habeas Corpus, 7
F.R.D. 313 (1947).

28. Parker, Limiting the Abuse of Habeas Corpus, 8 F.R.D. 171, 178
(1948).

29. 28 U.S.C. § 2244 (1948):
No circuit or district judge shall be required to entertain an applica-
tion for a writ of habeas corpus to inquire into the detention of a
person pursuant to a judgment of a court of the United States, or
of any State, if it appears that the legality of such detention has
been determined by a judge or court of the United States on a prior
application for a writ of habeas corpus and the petition presents
no new ground not theretofore presented and determined, and the
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some finality to habeas litigation,80 provided that a federal court
need not entertain a petition if the legality of the detention had
been determined upon a prior application. Another provision, sec-
tion 2254,3 1 which codified the exhaustion doctrine,32 was to "elim-
inate," for all practical purposes, the right of a state prisoner to
apply to the lower federal courts for habeas corpus if he could
make successive applications to the state courts.88 In all states
wherein the prisoner could make such successive applications,
the applicant had the right, notwithstanding the denial of prior
applications, to apply again to the state courts for habeas corpus
and to have decisions upon such later applications reviewed by the
Supreme Court of the United States on application for certiorari.84

Finally, a significant alteration for federal prisoners, 28 U.S.C. sec-
tion 2255,85 substituted the sentencing court for the court at the

judge or court is satisfied that the ends of justice will not be served
y such inquiry.

30. See Parker, supra note 28, at 174.
31. 28 U.S.C. § 2254 (1948):
An application for a writ of habeas corpus in behalf of a person in
custody pursuant to the judgment of a State court shall not be
granted unless it appears that the applicant has exhausted the
remedies available in the courts of the State, or that there is either
an absence of available State corrective process or the existence of
circumstances rendering such process ineffective to protect the
rights of the prisoner.

An applicant shall not be deemed to have exhausted the
remedies available in the courts of the State, within the meaning
of this section, if he has the right under the law of the State to raise,
by any available procedure, the question presented.
32. See WRIGHT, supra note 10, at 180.
33. See Parker, supra note 28, at 175-78.
34. See White v. Ragen, 324 U.S. 760, 764 (1944); See also Parker,

supra note 28, at 175-78.
35. 28 U.S.C. § 2255 (1948):
A prisoner in custody under sentence of a court established by Act
of Congress claiming the right to be released upon the ground that
the sentence was imposed in violation of the Constitution or laws
of the United States, or that the court was without jurisdiction to
impose such sentence, or that the sentence was in excess of the
maximum authorized by law, or is otherwise subject to collateral
attack, may move the court which imposed the sentence to vacate,
set aside or correct the sentence.

A motion for such relief may be made at any time.
Unless the motion and the files and records of the case con-

clusively show that the prisoner is entitled to no relief, the court
shall cause notice thereof to be served upon the United States
attorney, grant a prompt hearing thereon, determine the issues
and make findings of fact and conclusions of law with respect
thereto. If the court finds that the judgment was rendered without
Jurisdiction, or that the sentence imposed was not authorized
by law or otherwise open to collateral attack, or that there has been
such a denial or infringement of the constitutional rights of the
prisoner as to render the judgment vulnerable to collateral attack,
the court shall vacate and set the judgment aside and shall dis-
charge the prisoner or resentence him or grant a new trial or
correct the sentence as may appear appropriate.

19701
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location of the confinement. This substitution was held constitu-
tional,8 6 section 2255 being the statutory equivalent to habeas cor-
pus for federal prisoners.8 7

The amendments of 1948 did not long succeed as a deterrent
to further expansion of the federal habeas corpus power. In 1953
the Court, in Brown v. Allen,8 8 held that state remedies were ex-
hausted after the constitutional issue had once been presented to
the state court.8 9 In effect, this meant that a state court could not
use its court procedures to bar federal relief. In addition, the
Supreme Court said that federal district courts could order an evi-
dentiary hearing on the federal claim even after one determina-
tion had been made in the state courts.40  Mr. Justice Jackson,
who concurred in the Allen opinion to the extent that it denied
relief to the petitioner, predicted additional conflict between fed-
eral and state courts, concluding that through the Court's decisions
state judges were gradually being subordinated to the federal ju-
diciary.41  Other members of the Court, as indicated by Mr.
Justice Frankfurter's opinion, were also aware of the inevitable
clash.42 Nevertheless, in balancing the considerations, Mr. Justice
Frankfurter was led to conclude:

For surely it is an abuse to deal too casually and too lightly
with rights guaranteed by the Federal Constitution, even
though they involve limitations upon State power and may
be invoked by those morally unworthy.48

Thus, a confrontation between state and federal interests was im-
minent.

A court may entertain and determine such motion without
requiring the production of the prisoner at the hearing.

The sentencing court shall not be required to entertain a second
or successive motion for similar relief on behalf of the same
prisoner.

An appeal may be taken to the court of appeals from the order
entered on the motion as from a final judgment on application for a
writ of habeas corpus.

An application for a writ of habeas corpus in behalf of a
prisoner who is authorized to apply for relief by motion pursuant
to this section, shall not be entertained if it appears that the appli-
cant has failed to apply for relief, by motion, to the court which
sentenced him, or that such court has denied him relief, unless it
also appears that the remedy by motion is inadequate or ineffective
to test the legality of his detention.
36. United States v. Hayman, 342 U.S. 205 (1952).
37. See Hill v. United States, 368 U.S. 424, 427 (1962).
38. 344 U.S. 443 (1953).
39. Id. at 447-50.
40. Id. at 460-65.
41. Id. at 532-48 (concurring opinion).
42. Id. at 498 (Opinion of Frankfurter, J.).
43. Id.
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The decision in Brown v. Allen also had an effect on the size of
the federal court docket. As more state prisoners were able to suc-
cessfully petition in the federal courts, the burden of the federal
courts was increased. Mr. Justice Jackson, strong in his opposition
to the broadened interpretation in Brown v. Allen, also expressed
his concern over the multiplicity of meaningless and unintelligible
petitions the decision would provoke.44 This critical comment and
the widespread concern over the number and rapidity of peti-
tions, while perhaps overstated, did identify a very serious admin-
istrative problem; a problem all courts, both state and federal, con-
tinue to face without facile solution.

The states responded almost immediately to the expansion of
federal habeas authority. In 1954, the Attorney General of Penn-
sylvania, joined by the attorney generals of forty other states, chal-
lenged the constitutionality of lower federal court review of state
decisions.45  When this attempt failed, the judges of the state
courts responded with a series of proposed amendments.4 6 How-
ever, in spite of those protestations the federal authority remained.

Three more decisions of the Court were also to have an im-
portant impact on the state courts. Two were specifically directed
at writs received from state prisoners, and the impact of the third
has affected the petitions of state prisoners. In Fay v. Noia,47 the
Court held that federal courts need not be bound by a state court's
finding of forfeiture or waiver.48  Rather, the Court established
a federal test requiring an independent determination as to whether
the state prisoner had made a deliberate bypass of the orderly
procedure of state courts so as to knowingly forfeit his remedy.49

This standard was a considerable departure from that generally
applied by the state courts in that the latter often found a for-
feiture in the failure of a petitioner to properly follow technical
state procedures. 50 Then, in Townsend v. Sain,51 the Court listed
six situations in which a federal evidentiary hearing was manda-

44. Id. at 536 (concurring opinion).
45. United States ex rel. Elliott v. Hendricks, 213 F.2d 922 (3rd Cir.),

cert. denied, 348 U.S. 851 (1954).
46. See Meador, Accommodating State Criminal Procedure and Post-

conviction Review, 50 A.B.A.J. 928, 929 (1964); Pope, Suggestions For Les-
sening the Burden of Frivolous Applications, 33 F.R.D. 409, 416 (1962).

47. 372 U.S. 391 (1963).
48. Id. at 398-99, 426-34.
49. Id. at 438-39.
50. See, e.g., State v. Ragin, 78 N.M. 542, 434 P.2d 67 (1967); Sing v.

Wainwright, 148 So. 2d 19 (Fla. 1962); Wells v. Keith, 213 Ga. 858, 102
S.E.2d 533 (1958).

51. 372 U.S. 293 (1963).
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tory.52 The Court further emphasized that while a federal court
could in many situations defer to state findings of fact, it must
never defer to state findings of law.58 The requirement of a fed-
eral hearing, applied to an increasingly large number of state peti-
tions, multiplied the state-federal contacts. Nevertheless, the states
still were given the major responsibility for conducting evidenti-
ary hearings. 54 Finally, in Sanders v. United States,5 5 the "lim-
ited res judicata" effect of sections 2244 and 2255 was restricted in
its application to successive petitions where

(1) the same ground presented in the subsequent appli-
cation was determined adversely to the applicant on the
prior application, (2) the prior determination was on the
merits, and (3) the ends of justice would not be served
by reaching the subsequent application.5"

This decision, which has affected both state and federal petitions,
also had a major impact on the dockets of the federal courts.5 7

Finality, at the expense of criminal justice, was not to be a precept
of post conviction remedies.

The impact of these developments in the law of habeas corpus
upon both the state and federal courts has already been suggested.
Perhaps, as Mr. Justice Brennan has commented, habeas corpus
as a remedy has always been available to challenge any proceeding
which was so fundamentally defective as to make imprisonment
pursuant to it constitutionally intolerable.58 Nevertheless, as a
result of the more recent decisions which have given fulfillment
to that concept, the number of habeas corpus petitions from state

52. Id. at 313. The Court stated:
We hold that a federal court must grant an evidentiary hearing to a
habeas applicant under the following circumstances: If (1) the
merits of the factual dispute were not resolved in the state hearing;
(2) the state factual determination is not fairly supported by the
record as a whole; (3) the fact finding procedure employed by the
state court was not adequate to afford a full and fair hearing; (4)
there is a substantial allegation of newly discovered evidence; (5)
the material facts were not adequately developed at the state court
hearing; or (6) for any reason it appears that the state trier of fact
did not afford the habeas applicant a full and fair fact hearing.
53. 372 U.S. at 318.
54. See Meador, supra note 46.
55. 373 U.S. 1 (1963).
56. Id. at 15.
57. See Becker, Collateral Post-Conviction Review of State and Fed-

eral Criminal Judgments on Habeas Corpus and on Section 2255 Motions
-View of a District Judge, 33 F.R.D. 452, 484 (1963).

58. Fay v. Noia, 372 U.S. 391, 414 (1963); See also Doerflein v. Bennett,
405 F.2d 171 (8th Cir. 1969).

[Vol. 3



POST CONVICTION REMEDIES

prisoners has increased from 560 in 1950, 59 to 2,000 in 1963,60 and to
6,331 in 1968.61 The trend is a continuing one. In the first quarter
of 1969 there was a 15 percent increase in the number of such
petitions over the same period the year before.62 Many of these
petitions have been filed by the same prisoners, there being no ap-
plicable res judicata provision available to prevent repetitive fil-
ings. 63 When the standards which were expounded in Townsend as
to the requirement of an evidentiary hearing 64 are applied to these
cases, the burden which has been placed on the federal courts be-
comes obvious. Even though the majority of the petitions may be
frivolous, courts must nevertheless provide an adequate hearing
in each case if valid complaints are to be recognized.6 5 Unfortu-
nately, if the numerical problem can be solved, even the most
conscientious court is still handicapped in conducting these hearings
because the motion is often not raised until several years after the
conviction. As a result, witnesses have either disappeared, died,
or forgotten the events which have transpired. Thus, a fair eval-
uation is often impossible. The combination of these factors has
led several disenchanted judges to the pessimistic conclusion that
if habeas corpus petitions continue to be received at their present
level and so long after conviction, the court's ability to adequately
handle them may be seriously impaired. 66

II. SUBSTANTIVE PROTECTION WITH
PROCEDURAL REFORM

The judiciary, both on the state and federal level, should be
interested in utilizing time saving procedures in handling post
conviction matters. Many judges have already innovated new prac-

59. 1950 DIR. OF ADMIN. OFFICE OF U.S. COURTS ANN. REP. 145; See
Meador, supra note 46 at, 928.

60. 1963 DIR. OF ADMIN. OFFICE OF U.S. COURTs ANN. REP. 201; See
Meador, supra note 46 at, 928.

61. 1968 DIR. OF ADMIN. OFFICE OF U.S. COURTS ANN. REP. 44.
62. 1969 DIR. OF ADMIN. OFFICE OF U.S. COURTS ANN. REP. 6 (Janu-

ary 1 through March 31, 1969).
63. One early survey revealed that some prisoners file as many as fif-

teen and sixteen petitions. See Goodman, supra note 27; See also Note, Pro-
posed Reformation of Federal Habeas Corpus Procedure: Use of Federal
Magistrates, 54 IOWA L. REV. 1147 (1969).

64. See note 52 supra.
65. Carter, Pre-Trial Suggestions for Section 2255 Cases, 32 F.R.D.

393, 394 (1963).
66. See, e.g., Fay v. Noia, 372 U.S. 391, 445-46 (1963) (dissenting

opinion); Smith v. Settle, 212 F. Supp. 622, 628 (W.D. Mo. 1962); Pope,
supra note 46.
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tices intended to improve procedural efficiency in processing post
conviction complaints. The desired goal in any criminal proceed-
ing should be to render such a comprehensive and fair trial to each
defendant that the necessity of post conviction hearings will be
totally circumvented. Consequently, the earlier in any criminal
proceeding all objections to trial and conviction can be fully aired
and adjudicated, the greater the assurance that an individual's
rights will be timely protected. 67 Although there can be no hard
and fixed rule barring a prisoner from making a post conviction
attack, anticipatory action by an alert judiciary before, during, and
immediately after trial can serve a twofold purpose. First, such
judicial alertness can substantially lessen the number of belated
post conviction filings; and secondly, it can provide an early ad-
judicated record, thereby avoiding post trial evidentiary hearings.

Suggested approaches fall into five areas of discussion which
might be labeled: (A) the omnibus pretrial hearing, (B) the om-
nibus post trial hearing, (C) the appellate remand, (D) state re-
form, and (E) the trial judge's imagination.

A. THE OMNIBUS PRETRIAL HEARING

The trial of every criminal case should be guided by objectives
which prevail throughout all areas of judicial administration,
namely, the avoidance of piecemeal litigation and delays of proc-
ess.68 In this regard the preservation and integrity of the judicial
function fundamentally requires that all issues relating to any
proceeding be handled as efficiently and as thoroughly as possible
in one trial. The experience of the judicial process in this country
has demonstrated that this can generally be accomplished without

67. In Sibron v. New York, 392 U.S. 40, 56-57 (1968), the Court said:
The question of the validity of a criminal conviction can arise in
many contexts . . . and the sooner the issue is fully litigated the
better for all concerned. It is always preferable to litigate a matter
when it is directly and principally in dispute, rather than in a pro-
ceeding where it is collateral to the central controversy. Moreover,
litigation is better conducted when the dispute is fresh and addi-
tional facts may, if necessary, be taken without a substantial risk
that witnesses will die or memories fade. And it is far better to
eliminate the source of a potential legal disability than to require
the citizen to suffer the possibly unjustified consequences of the
disability itself for an indefinite period of time before he can secure
adjudication of the State's right to impose it on the basis of some
past action.
68. Cf. Mechling Barge Lines, Inc. v. United States, 376 U.S. 375, 386

(1964), where the Court said: "To require the parties to begin anew
and thus spawn several cases . . . needlessly subjects appellants' claims to
the rigors of circumlocution so deadly to effective administrative and ju-
dicial processes." See also 28 W. BARRON and A. HOLTZOFF, FEDERAL PRAC-
TICE AND PROcEDURE-CML § 941 (1961).
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derogation of individual rights. Today, however, by repetitive post
conviction filings these objectives are being challenged. The mul-
tiplicity of post conviction motions, unaffected by the concept of
finality, has produced a fragmented procedure for determining is-
sues.

The past ingenuity of prisoner and lawyer in developing is-
sues in post conviction proceedings now presents a sufficient pat-
tern or basis for the trial judge to be able to anticipate those issues
as he approaches the trial of a criminal case. Such awareness has
already led to the use of what many now call an "omnibus pre-
trial hearing." 69 This procedure has been employed successfully in
the United States District Court for the Western District of Mis-
souri.70 Under this procedure, a time and date is set for an omni-
bus hearing upon a defendant's appearance, subsequent to arrest,
before the United States Commissioner. Before the hearing and
prior to arraignment, the government is encouraged to voluntarily
disclose all relevant information to the defendant and his counsel.
Such disclosure alone has led to an increase of waivers of indict-
ment and often to the early entry of a guilty plea. At the hearing
the defendant may request further disclosure from the govern-
ment, and the defense counsel must advise the Commissioner of
any motions he desires to make which will require a court hear-
ing. After the hearing the Commissioner issues a report 7' to in-
form the court and the parties as to the respective issues to be
tried. Alleged violations of rights, which might not otherwise be
considered before trial, are then resolved. For example, if a search
and seizure problem arises because of the claimed lack of probable
cause for arrest, trial witnesses may be called and a record made
before the court. Thus, most constitutional grounds which belat-
edly find their way into a post conviction motion are brought into
the open before the trial begins. Under such practice it becomes
difficult for a defendant to say that he was not informed of his
rights. Although a defendant might still raise such issues on a
post conviction motion, a record would exist providing a clear
indication of whether the defendant made a knowing waiver or
bypass. Moreover, if the issue was raised and considered on its
merits, summary treatment can justifiably follow in any post con-
viction procedure. A magistrate may be able to operate even more

69. Much credit for the innovation of the "omnibus hearing" belongs
to Circuit Judge James M. Carter, who instituted the procedure while serv-
ing on the District Court in San Diego. See note 65 supra.

70. The court's full order and report are included in Appendix A.
71. See Appendix A.
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effectively in this area under the new Federal Magistrates Act.7 2

Variation of the above practice is finding greater use by judges
in both state and federal practice.

B. POST TRIAL MOTION

A judge, experienced in reviewing post conviction motions,
fully realizes that practically all contentions raised at post convic-
tion hearings could also have been raised earlier in a motion for a
new trial. Under Federal Rule of Criminal Procedure 33 a federal
trial judge may grant a new trial to the defendant if required in
the interest of justice.78 Alleged constitutional violations are in-
cluded within those matters which may be properly raised. In fact,
the rule as originally proposed would have given special recognition
to alleged violations of constitutional rights and removed all time
limits when such allegations were made.74 However, that provi-
sion was deleted and as a result the rules require that any such
motion must be raised within seven days after verdict or finding
of guilt. Thus, while many of the grounds available under sec-
tion 225571 might be consolidated in a motion for a new trial, the
time requirement may severely restrict the use of such procedure.
Nevertheless, both defense counsel and the defendant should be
encouraged to raise constitutional violations in a motion for a new
trial. To implement this, a defendant, immediately after convic-
tion, should be provided with a complete listing of any constitu-
tional objections available to him. A record could then be made in
open court as to the failure of the defendant to raise such issues at
that time. The difficulty with this procedure, as previously men-

72. 28 U.S.C. § 631 et seq. (1968). For a discussion of other habeas
corpus responsibilities that a magistrate might assume see the discussion
in the IOWA L. REV., supra note 63.

73. Rule 33 provides:
The court on motion of a defendant may grant a new trial to him
if required in the interest of justice. If trial was by the court with-
out a jury the court on motion of a defendant for a new trial may
vacate the judgment if entered, take additional testimony and direct
the entry of a new judgment. A motion for a new trial based on
the ground of newly discovered evidence may be made only before
or within two years after final judgment, but if an appeal is pending
the court may grant the motion only on remand of the case. A
motion for a new trial based on any other grounds shall be made
within 7 days after verdict or finding of guilty or within such
further time as the court may fix during the 7-day period.
74. For discussion of the history of Rule 33, see Orfield, New Trial in

Federal Criminal Cases, 2 VILL. L. REV. 293 (1957).
75. See note 35 supra. For a discussion of the relationship of Rule 33

to 28 U.S.C. 2255, see 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDUR--CRIM-
INAL § 552 (1969); Orfield, Motion to Vacate Under 28 U.S.C. § 2255, 2
CREIGHTON L. REV. 213, 235 (1969).
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tioned, is that under federal practice seven days might not be con-
sidered an adequate period of time within which the defendant
could exercise a knowledgeable waiver. However, immediately
after conviction the opportunity to move for a new trial would
exist and the prisoner would have the added benefit of his trial
counsel in preparation of the motion. More importantly, the time-
liness of the motion, immediately following trial when testimony
and procedure are fresh to recall, assumes vital significance. Also,
if the defendant in a later petition could adequately demonstrate
that new information previously unavailable had come to his at-
tention, the court would have to exercise jurisdiction.

C. APPELLATE REmiAND

When a petition for a post conviction hearing is filed after the
filing of an appeal, some state statutes are interpreted so as to post-
pone hearing the post conviction motion until the appeal is de-
cided.76 Such rules seem shortsighted and in some instances may
result in a waste of judicial manpower. As a corollary, appellate
courts generally bypass constitutional issues which have not been
litigated or raised in the trial court. Since an appellate court is
not equipped to conduct an evidentiary hearing, it has traditionally
been considered in the interest of procedural efficiency that issues
which were not raised in the trial court be deemed waived on ap-
peal.77 However, in a post conviction proceeding, unless there be
a determination of a voluntary and knowing waiver of a constitu-
tional right, neither a federal nor state prisoner may be held to have
procedurally forfeited his claim.78 As a result, despite an appel-
late court's prior decree of procedural forfeiture, the issue will
eventually have to be determined in a separate post conviction
collateral action. An immediate evidentiary hearing might deter-
mine a knowing waiver or alternatively, if not a waiver, the ab-
sence of factual merit to the constitutional claim. On the other
hand, if there be merit to the belated constitutional claim, it be-
hooves all courts to hear the claim as soon as possible. If in a post
conviction motion the defendant is later granted a new trial be-
cause of the constitutional claim, the earlier appellate review on
the merits becomes a wasted and senseless procedure. Thus, in

76. See, e.g., NEB. REV. STAT. § 29-3003 (Supp. 1967); State v. Williams,
181 Neb. 692, 695, 150 N.W.2d 260, 263 (1965).

77. See, e.g., Shaw v. United States, 403 F.2d 528 (8th Cir. 1968).
78. Kaufman v. United States, 394 U.S. 217 (1969) (federal prisoners);

Fay v. Noia, 372 U.S. 391 (1963) (state prisoners). See also, Lay, Problems
in Federal Habeas Corpus Involving State Prisoners, 45 F.R.D. 45 (1968).
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both federal and state courts, when a belated constitutional claim
requiring an evidentiary hearing is initially raised after notice of
appeal has been filed or on appeal in the appellant brief itself,
a procedure to facilitate its disposition is needed.

This suggestion does not in any way lose sight of the fact that
a petition for a writ of habeas corpus and a post conviction motion
are collateral proceedings. Neither remedy is a substitute to chal-
lenge the verity of the trial itself and both are generally considered
to be separate civil proceedings, as distinguished from the original
criminal case.79 However, as Mr. Justice Clark said in Smith v.
Bennett: s0

We shall not quibble as to whether in this context it be
called a civil or criminal action for, as Selden has said,
it is "the highest remedy in law, for any man that is im-
prisoned" . . . . The availability of a procedure to regain
liberty lost through criminal process cannot be made con-
tingent upon a choice of labels .... I"

The consolidation on appeal of a ruling on a post conviction motion
with a determination of issues concerning the merits of the criminal
proceeding itself should not present any obstacle. Of course, a lim-
ited remand for an evidentiary hearing on a constitutional claim
first raised in the appellate brief of the criminal action itself would
still be considered as a remand in the same criminal case and not
a separate civil proceeding. In either event, whether the constitu-
tional claim is first raised as a separate civil proceeding after notice
of appeal has been filed, or as a part of the appeal itself, the issue
should not be ruled untimely or procedurally forfeited., The
sooner the issue can be determined, even though it requires a sep-
arate evidentiary hearing, the more efficient the administrative
process becomes.

A procedure exists under Federal Rule of Civil Procedure 60 (b)
whereby in civil cases, upon a known mistake or error or new
evidence, the trial court may review a previous judgment even
though an appeal has been filed. 2 The district court is directed

79. Heflin v. United States, 358 U.S. 415, 418 n.7 (1959); Riddle v.
Dyche, 262 U.S. 333 (1923).

80. 365 U.S. 708 (1961).
81. Id. at 712.
82. Rule 60 (b) provides:
On motion and upon such terms as are just, the court may relieve a
party or his legal representative from a final judgment, order, or
proceeding for the following reasons: (1) mistake, inadvertence,
surprise, or excusable neglect; (2) newly discovered evidence which
by due dilligence could not have been discovered in time to move
for a new trial under Rule 59(b); (3) fraud (whether heretofore
denominated intrinisic or extrinsic), misrepresentation, or other
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to conduct a hearing on the issue raised; and in the event the dis-
trict court is disposed to rule favorably to the moving party, the
appellate court requests that the district court certify the same to
the court. Then the appellate court remands the entire case and a
useless appeal is circumvented. In the event the lower court denies
the motion, the denial is then handled as a separate judgment and
a new appeal is filed. The parties generally stipulate that the new
appeal will be consolidated with the prior appeal for an appellate
determination of both issues.83 As a result, only one appellate
hearing is necessary. Similar procedures could be adopted for
handling post conviction petitions in both federal and state pro-
ceedings.

The more immediate the attack made upon a constitutional
denial, the better the safeguard for both the individual and the
state and the more efficient and expedient the corrective process.
Thus, if properly implemented, a limited appellate remand rule
has many practical merits: (1) the various and sometimes numer-
ous belated post conviction evidentiary hearings would be
thwarted; (2) a motion prior to a final appellate review on the
merits would be encouraged; (3) the remand would come at a time
when the evidence is fresh and witnesses are still available for an
evidentiary hearing or a new trial should it be required; (4) the
strategy of the attorney would still be fairly well known by all
parties, as well as by the court itself, so the "bypass" issue would
usually be much simpler to settle accurately; 84 (5) the petitioner
would at all times be represented by either his trial or appellate
attorney at the remand hearing; (6) the cumulative effect of the
claimed constitutional error could be better reviewed in its true
"setting" for determination of whether there was harmless constitu-

misconduct of an adverse party; (4) the judgment is void; (5) the
judgment has been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the judgment should have
prospective application; or (6) any other reason justifying relief
from the operation of the judgment. The motion shall be made
within a reasonable time, and for reasons (1), (2), and (3) not
more than one year after the judgment, order, or proceeding was
entered or taken. A motion under this subdivision (b) does not
affect the finality of a judgment or suspend its operation. This
rule does not limit the power of a court to entertain an independent
action to relieve a party from a judgment, order, or proceeding, or
to grant relief to a defendant not actually personally notified as
provided in Title 28, U.S.C. § 1655, or to set aside a judgment for
fraud upon the court .... [T]he procedure for obtaining any relief
from a judgment shall be by motion as prescribed in these rules or
by independent action.
83. Cf. Binks Mfg. Co. v. Ransburg Electro-Coating Corp., 281 F.2d

252, 260 (7th Cir. 1960); FED. R. CaiM. P. 39(a).
84. Cf. Pope v. Swenson, 395 F.2d 321 (8th Cir. 1968).
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tional error beyond a reasonable doubt;8 5 (7) in the event a new
trial was ordered by the trial court, useless appellate review could
be avoided; and (8) the remand procedure would result in consoli-
dation of issues on appeal and avoidance of delay in exhausting
remedies.

D. STATE REFORM

Another of the continuing problems in the efficient determina-
tion of criminal matters is the failure of many states to pass legis-
lation to provide for effective post conviction proceedings.8 Expe-
rience has shown that states which still proceed under the tradi-
tional writ of habeas corpus produce the greatest number of post
conviction cases to be reviewed by the federal district courts. De-
spite well-intended state judicial action, under a petition for state
habeas corpus, both procedural and substantive process are lim-
ited.

One primary purpose of the post conviction acts is to remove
the overwhelming burden from the court sitting in a district where
a prison is located. Under a post conviction act, the burden of re-
view may be passed on to the trial court which originally tried the
case. As stated in Barry v. Sigler:87

Title 28 U.S.C. § 2255 providing for federal post-conviction
relief was passed for correcting erroneous sentences of fed-
eral prisoners without cumbersome resort to habeas corpus.
It was designed to afford the same rights to a petitioner
in another, but more convenient, forum. Likewise, the
Nebraska Post-Conviction Act inures to the direct benefit
of the petitioner, providing a more expeditious remedy to
correct a possible erroneous sentence. It is compelling that
the "federal system entrusts the states with primary re-
sponsibility" in their own criminal cases.88

In addition, state habeas corpus process often: (1) lacks specificity
in procedural rules to aid the defendant appearing pro se; (2) in-
volves denial of counsel; (3) is held without evidentiary hearing;
(4) pays traditional homage to archaic "jurisdictional" principles
surrounding state habeas corpus; (5) involves a clumsy eviden-
tiary hearing, when allowed, conducted by a judge totally foreign

85. See Harrington v. California, 395 U.S. 250 (1969); Chapman v.
California, 386 U.S. 18 (1967).

86. See, e.g., Brennan, Federal Habeas Corpus and State Prisoners:
An Exercise in Federalism, 7 UTAH L. REV. 423 (1961); Wilson, supra
note 20; Comment, State Criminal Procedures and Federal Habeas Corpus,
80 HARV. L. REV. 422 (1966).

87. 373 F.2d 835 (8th Cir. 1967).
88. Id. at 838.

[Vol. 3



POST CONVICTION REMEDIES

to the merits; and (6) requires attendance of witnesses (possibly
court reporter, judge, county attorney, et al.) from another district.
When the above occurs in any state, the likelihood of an ultimate
hearing in the federal district court is greatly enhanced. In con-
trast, many model state acts might be cited but no greater success
has been realized than that of the Missouri courts under Rule 27.26
found in Appendix B. It seems clear that if state procedures were
improved federal interference would be minimized.

E. MORE "IMAGINATIVE" JUDGES

The chord for more "imaginative" judges was sounded by Mr.
Justice Brennan in Sanders v. United States.89 He said:

Finally, we remark that the imaginative handling of a
a prisoner's first motion would in general do much to an-
ticipate and avoid the problem of a hearing on a second
or successive motion. The judge is not required to limit
his decision on the first motion to the grounds narrowly
alleged, or to deny the motion out of hand because the
allegations are vague, conclusional, or inartistically ex-
pressed. He is free to adopt any appropriate means for
inquiry into the legality of the prisoner's detention in order
to ascertain all possible grounds upon which the prisoner
might claim to be entitled to relief. Certainly such an in-
quiry should be made if the judge grants a hearing on the
first motion and allows the prisoner to be present. The
disposition of all grounds for relief ascertained in this
way may then be spread on the files and records of the
case. 0

The logic is sound, yet, its application has been slow. If the
trial judge would eliminate all technicalities upon the first post
conviction motion, endless hours of going over repetitive petitions
and appeals would be diminished. Judicial concepts of conclusory
pleadings, forfeiture, waiver (unless a deliberate bypass is found),
default, or some other technical basis of decision should be sub-
jugated to a more immediate and expeditious disposal of the merits
of the constitutional claim involved. Judge James Carter, as a dis-
trict judge, found success in granting pretrial proceedings in sec-
tion 2255 cases. This "imaginative" innovation deserves attention.
This procedure is detailed in 32 F.R.D. 393. Other innovations are
also needed.

III. CONCLUSION

It is now time to move on. The shouting has almost subsided.

89. 373 U.S. 1, 22-3 (1963).
90. Id. at 22-23.
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The above are simple, proven suggestions which could work in both
the federal or state practice. It is time the combined judiciaries
coordinated their dual responsibilities in searching for the human
error which can occur when government undertakes the awesome
responsibility to deprive any one member of society of his life or
liberty. To make such search meaningful and to maintain the
integrity of our judicial process, more efficient tools and machinery
are required. We must attain them soon.



POST CONVICTION REMEDIES

APPENDIX A

IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION
EN BANC

ORDER PROVIDING FOR OMNIBUS HEARING BEFORE THE
UNITED STATES COMMISSIONER

In order to promote the more efficient administration of justice and to
provide the defendant with a more speedy trial in criminal cases, the
following order is hereby made by the District Court for the Western
District of Missouri en banc.

ORDERED, an Omnibus Hearing shall be held before the United States
Commissioner in the Western Division of the Western District of Missouri
in every criminal case filed in or transferred to the Western Division
(except cases transferred to said Division under the provisions of Rule 20,
Federal Rules of Criminal Procedure) whether said case be on complaint,
information, or indictment.

The purposes of the hearing are:
1. To encourage voluntary disclosure by the prosecution of its basic

case at the earliest possible time.
2. To provide the defense with all possible information upon which

to base an enlightened decision as to possible waiver of indictment, and
ultimate plea, prior to arraignment.

3. To order, if necessary, disclosure by the prosecution and the de-
fense within the constitutional limits permitted.

4. To eliminate written motion practice, except where necessary.
5. To provide a check list, suggesting to defense counsel the various

procedures and tools available to them.
6. To expose the essential issues to be adjudicated by hearing or trial.
7. To expedite the final disposition of the case.
The procedure for implementing the Omnibus Hearing plan shall be as

follows:
At the first appearance of a defendant before the U. S. Commissioner

in the Western Division of the Western District of Missouri, whether after
arrest based upon a complaint, or indictment, or information, or as soon as
possible after the arrival of a defendant in the Western Division after
transfer to said Division from any other Division or District for trial, the
United States Commissioner shall fix a time and date for an Omnibus
Hearing to be held before him, which shall be as soon as practicable, but in
no case shall it be more than ten (10) days from the date of the first
appearance of the defendant before the U. S. Commissioner unless agreed
to by counsel for both sides, and the Commissioner shall direct the office of
the United States Attorney to furnish to the defense counsel, at least three
(3) days prior to the date of the Omnibus Hearing, a copy of the proposed
information and to voluntarily disclose at that time the prosecution's basic
case and as much information concerning its intended proof of the de-
fendant's guilt as in the judgment of the District Attorney may fairly be
disclosed without prejudice to the United States. The Commissioner shall
furnish each side with a copy of the Omnibus Hearing Report form which
will be completed and signed by the Commissioner and counsel for both
sides at the time of the Omnibus Hearing.

At the time of the hearing, the counsel for the defendant shall advise
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the Commissioner of his client's intention as to whether or not he intends to
exercise his right to waive presentment of the case to the Grand Jury, and
that intention shall be noted on the Report.

Counsel for the defense shall then advise the Commissioner of the
extent of disclosure of the prosecution's case previously made by the Gov-
ernment and shall then orally make their additional requests for disclosure,
if any, by numbers on the Report, and the Commissioner shall note the
requests made by the defense, and, if disclosure is made or agreed to by
the prosecution, the Commissioner shall so note on the Report. If dis-
closure is not made or agreed to, the Commsisioner shall summarily hear,
consider and decide if such disclosure should, in the best interest of
justice, be made, and shall note his ruling on the Report.

Upon completion of the discovery by the defense, counsel for the defense
shall advise the Commissioner with particularity of any specific motions
which he desires to make prior to trial which may require a court hearing.
* After the defense has exhausted its discovery, the Government shall

be allowed to request discovery of the defendant. The prosecution's re-
quests and the statements by the defense in response to the Government
requests shall be noted on the Report in like manner.

At the conclusion of all requests for discovery, the Commissioner shall
explore the possibilities of stipulations between the parties and shall note
on the report any possibilities of stipulations.

If either party is aggrieved by a ruling of the Commissioner, they shall
present the matters in dispute to the Court when the case appears on the
arraignment docket, and the ruling of the Commissioner shall be then re-
viewed by the Court to whom the case is assigned. If no request for re-
view of the ruling of the Commissioner is made at the time of arraignment,
the ruling shall become final and binding upon the parties upon the
signature of the judge to whom the case is assigned.

This order shall become effective on December 7, 1968, and continued
in effect until further order of the Court.

APPROVED:

Chief Judge

Judge

Judge

Judge
Dated:
Kansas City, Missouri

BEING ALL OF THE JUDGES OF
THIS COURT ON ACTIVE DUTY

UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF MISSOURI

UNITED STATES OF AMERICA, )
Plaintiff )Docket No.. Case No.-

V. )Criminal No.._
Deft. #1D eft. # 2 .... ... .. . ... . . . . . . )
Deft. #3)
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OMNIBUS HEARING REPORT

A. Presentment to Grand Jury
Indictment No. ; Returned ___
2. The defendant has been advised and understands that the Government
cannot file a felony charge against him unless the matter is presented to
a Federal Grand Jury, who may or may not initiate the charge by indict-
ment. With an understanding of his right to have the charges proposed
by the Government presented to a Federal Grand Jury, and having been
furnished with a copy of the proposed information, defendant states that it
is his intention to (not) waive his right to have his case presented to a
Federal Grand Jury.

B. Discovery by Defendant
1. The defense states it has obtained full discovery and (or) has inspected

the Government file, (except)
(If Government has refused discovery of certain materials, other
than Grand Jury transcripts, defense counsel shall state nature of
material...-

2. The Government states it has disclosed all evidence in its possession,
favorable to defendant on the issue of guilt.

3. Defendant, having had discovery of items Nos. B.2 and B.3, requests and
moves for discovery and inspection of all further and additional in-
formation coming into the Government's possession as to items Nos. B.2
and B.3.

(Granted) (Denied)
4. The defendant requests and moves for the following information:

4(a) Discovery of all oral, written or recorded statements or testi-
mony made by defendant to investigating officers, third parties
or before a grand jury. (Rule 16 (a) (1) (3)).

(Granted) (Denied)
4(b) Reports or tests of physical or mental examinations in the con-

trol of the prosecution. (Rule 16 (a) (2)).
(Granted) (Denied)

4(c) Reports of scientific tests, experiments or comparisons and
other reports of experts in the control of the prosecution, per-
taining to this case. (Rule 16 (a) (2)).

(Granted) (Denied)
4(d) Inspection and/or copying of any books, papers, documents,

photographs, or tangible objects which the prosecution-
(1) obtained from or belonging to the defendant, or,
(2) which will be used at the hearing or trial. (Rule 16 (b)).

(Granted) (Denied)
4(e) Discovery of the names and addresses of plaintiff's witnesses

and their statements. (Granted) (Denied)
5. The defense requests the following information and the Government

states
5(a) The Government (will) (will not) rely on prior acts or con-

victions of a similar nature for proof of knowledge or intent.
5(b) Information concerning a prior conviction of persons whom the

prosecution intends to call as witnesses at the hearing or trial
(has been) (will be) supplied to defendant.

5(c) The government will use the following prior felony convic-
tion (s) for impeachment of defendant if he testifies:
1. Date of conviction-------------- Offense ..... --
2. Date of conviction- ......... .. Offense --------
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3. Date of conviction ------- Offense -------.................-------------
4. Date of conviction ------------------- Offense ----------- ...........--------------
(1) Defendant will (not) stipulate to prior conviction(s) Nos.

-........------------- without production of witnesses or certi-
fied copy.

5(d) Expert witnesses (will) (will not) be called:
(1) Names of witnesses, qualifications and subjects of testi-

mony, reports (have been) (will be) supplied to the de-
fense.

5(e) Any information the Government has indicating entrapment of
the defendant (has been) (will be) supplied.

C. Motions requiring separate hearing
The defense moves-
6(a) To suppress physical evidence in plaintiff's possession on the

grounds of
(1) illegal search
(2) illegal arrest

6(b) To suppress admissions or confessions made by defendant on the
grounds of
(1) delay in arraignment
(2) coercion or unlawful inducement
(3) violation of the Miranda Rule
(4) unlawful arrest
(5) improper use of line up (Wade v. Gilbert)

Grand Jury proceedings:
6(c) The Government states: -

(1) There were (no) proceedings before a grand jury relating
to his case.

(2) Proceedings before the grand jury were (partially) (not)
recorded.

(3) The defense moves for production of transcriptions of the
grand jury testimony of the accused, and all persons whom
the prosecution intends to call as witnesses at the hearing
or trial.

(4) Hearing re supplying transcripts set for ------------------------------------

6(d) The Government to state:-
(1) There was (not) an informer (or lookout) involved.
(2) The informer will (not) be called on as a witness at the

trial.
(3) It has supplied the identity of the informer. (or)
(4) It will claim privilege of nondisclosure.

6(e) The Government to state:-
There has (not) been any-
(1) Electronic surveillance of the defendant or his premises.
(2) Leads obtained by electronic surveillance of defendant's

person or premises.
(3) The defense moves for inspection of all transcripts, logs,

notes, reports and other material concerning such electronic
surveillance.

D. Miscellaneous Motions
The defense will move-
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7 (a) To dismiss for failure of the indictment to state an offense.
7 (b) To dismiss the indictment or information (or Count ------------...

thereof) on the ground of duplicity.
7 (c) To sever case of defendant ----------.....------- and for a separate

trial.
7(d) To sever Count ---............... of the indictment or information

and for a separate trial thereon.
7 (e) For a Bill of Particulars. (Rule 7(f))

(Granted) (Denied)
7(f) To take a deposition of witness for testimonial purposes and

not for discovery. (Rule 15) (Granted) (Denied)
7(g) To require government to secure the appearance of witness

- -- who is subject to government
direction at the trial or hearing. (Granted) (Denied)

7 (h) Other -.------- -- ---------------------------...------------- ---- .--.-.-----
7(i) To inquire into the reasonableness of bail. Amount fixed

-------------.-------- ............--------------------- .. Type: Unsecured. Secured.
(1) Request for review by Commissioner under Title 18, Sec.

3146(d). (Yes) (No). Date of hearing -..............-----------
(A ffirm ed) (M odified to -..-----...... . ---....................... ).

(2) Request for amendment of Order under Title 18, Sec. 3147.
(Yes) (No). (Affirmed) (Modified to ------

E. Discovery by the Government
(1) Statements by the defense in response to Government request.

8. Competency and Insanity.
8 (a) There (may be) (is) (is not) a claim of incompetency of defend-

ant to stand trial.
8(b) Counsel for defendant (No -....... ) will (not) file a motion for

examination under Section 4244, Title 18, U.S. Code.
8(c) Defendant (may) (will) (will not) rely on a defense of in-

sanity at the time of offense.
8 (d) Defendant (will) (will not) supply the name of his witnesses,

both lay and professional, on the above issue.

8(e) Defendant (will) (will not) permit the prosecution to inspect
and copy all medical reports under his control or the control of
his attorney. (Rule 16 (c)).

(Granted) (Denied)
8 (f) Defendant (will) (will not) submit to a psychiatric examination

by a court-appointed doctor on the issue of his sanity at the
time of the alleged offense.

9. Alibi
9(a) Defendant (will) (will not) rely on an alibi.
9(b) Defendant (will) (will not) furnish a list of his alibi witnesses.

10. Scientific Testing
Defendant (will) (will not) furnish results of scientific tests, experi-
ments or comparisons, books, papers, documents, tangible objects or
copies or portions thereof, which the defendant intends to produce at
the trial and which are within his possession, custody or control.
(Rule 16 (c)). (Granted) (Denied)

11. Nature of the Defense
11(a) Defense counsel states that the general nature of the defense is--

(1) lack of knowledge of contraband
(2) lack of specific intent
(3) lack of mental responsibility
(4) entrapment
(5) general denial. Put Government to proof.
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11(b) Defense states there (is) (is not) (may be) a probability of a
disposition without trial.

11 (c) Defendant (will) (will not) waive a jury and ask for a court
trial.

11(d) Defendant (may) (will) (will not) testify.
11(e) Defendant (may) (will) (will not) call additional witnesses.
11 (f) Character witnesses (may) (will) (will not) be called.
11(g) Defense counsel will supply Government names of additional

witnesses for defendant ----.------ -- - days before trial.

E. The Government moves for the Defendant (No ........ ) to:
12 (a) appear in a lineup.
12 (b) speak for voice identification by witnesses.
12(c) be finger printed.
12(d) pose for photographs (not involving a re-enactment of the

crime).
12(e) try on articles of clothing.
12 (f) permit taking of specimens of material under fingernails.
12(g) permit taking samples of blood, hair, and other materials of

his body which involve no unreasonable intrusion.
12(h) provide samples of his handwriting.
12 (i) submit to a physical external inspection of his body.
12(j) Defendant (No... ) and counsel agree to and will comply with

Nos.

F. Stipulations
It is stipulated between the parties:
13(a) That if -................----------------.---------- was called as a witness

and sworn he would testify he was the owner of the motor
vehicle on the date referred to in the indictment (or informa-
tion) and that on or about that date the motor vehicle disap-
peared or was stolen; that he never gave the defendant or any
other person permission to take the motor vehicle.

13(b) That the official report of the chemist may be received in
evidence as proof of the weight and nature of the substance
referred to in the indictment (or information).

13 (c) That if ....................-.-.- the official Government
chemist were called, qualified as an expert and sworn as a
witness he would testify that the substance referred to in the
indictment (or information) has been chemically tested and
is - ..---- ------- contains

and the weight is
13(d) That there has been continuous chain of custody in Government

agents from the time of the seizure of the contraband, or other
evidential material, to the time of the trial.
Item:

13(e) Miscellaneous stipulations:

G. Conclusion-Defense Counsel States:
That defense counsel knows of no problems involving delay in present-
ment of the defendant before a U.S. Commissioner, arraignment, the
Miranda Rule or illegal seizure or arrest, or any other constitutional
problems except as set forth above.
That defense has inspected the check list on this Omnibus Hearing
Report form, and knows of no other motion, proceeding, or request
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which he decides to press, other than those checked thereon.
All requests for discovery and/or inspection ordered above are to be
considered continuing requests and any such information and/or mate-
rial coming into the knowledge or possession of either party prior to
or during trial shall be made available to the opposing side promptly
as though the same had been known or possessed by that party on the
date of this order. (Rule 16 (g)).

Approved except as to Nos....-... --- ----.-.------------.....---------------...

Approved except as to Nos.
Attorney for the United States

Defendant No. 1
Approved except as to Nos.

Defendant No. 2
Approved except as to Nos.

Defendant No. 3

Approved except as to Nos -..............

Defendant No. 4

Dated:

APPROVAL

Attorney for Defendant No. 1

Attorney for Defendant No. 2

Attorney for Defendant No. 3

Attorney for Defendant No. 4

SO ORDERED:

United States Commissioner

BY COURT

The above Omnibus Hearing Report form is hereby adopted by the
Court as binding upon the parties with the exception of Nos. -

to which exception has been taken by one or both of the parties, and
upon a timely request for review by the Court on the above-numbered
orders, the Court makes the following ruling:
No. Court Ruling

- --------- --------.-- - ----- .-.------ - -- - ---------- - .----- - - -- - ----------------- ------- ------------- ----- - .--- ----------

Dates Set for Hearings and Trial

Trial

Judge, District Court
Dated:

- ----------------------- -------------- ---------------------------------------
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APPENDIX B

IN THE SUPREME COURT OF MISSOURI
EN BANC

In re: Supreme Court Rule 27.26
Pursuant to the authority granted by Section 5, Article 5, of the 1945

Constitution of Missouri, it is ordered that Supreme Court Rule 27.26 be
amended, effective September 1, 1967, by substituting therefor a new sec-
tion dealing with the same subject matter, to be designated Supreme Court
Rule 27.26 and reading as follows:

"27.26 SENTENCE UNLAWFUL--MOTION TO VACATE OR CORRECT
-FORM AND SCOPE OF MOTION-NOTICE TO PROSE-
CUTING ATTORNEY-APPOINTMENT OF COUNSEL-HEAR-
ING-ORDER-EFFECT OF ORDER-APPEAL.

A prisoner in custody under sentence and claiming a right to be re-
leased on the ground that such sentence was imposed in violation of the
Constitution and laws of this State or the United States, or that the court
imposing such sentence was without jurisdiction to do so, or that such sen-
tence was in excess of the maximum sentence authorized by law or is other-
wise subject to collateral attack, may file a motion at any time in the court
which imposed such sentence to vacate, set aside or correct the same. The
following procedure shall be applicable to motions filed pursuant to this
Rule:

(a) NATURE OF REMEDY. This Rule is intended to provide the
exclusive procedure which shall be followed when a prisoner in custody
seeks relief on the basis of any of the attacks on a sentence enumerated
above. The motion seeking such relief shall be filed in the court where
the sentence was imposed. This Rule does not suspend the rights avail-
able by habeas corpus but rather prescribes the procedure to be followed
in seeking the enforcement of those rights. It includes all relief heretofore
available in any court by habeas corpus when used for the purpose of
seeking to vacate, set aside or correct a sentence, plus relief not available
by habeas corpus. A motion filed hereunder is an independent civil action
which should be separately docketed. The procedure before the trial court
and on appeal is governed by the Rules of Civil Procedure insofar as
applicable. No cost deposit shall be required.

(b) WHEN REMEDY MAY BE INVOKED.
(1) The provisions of this Rule may be invoked only by one in

custody claiming the right to have a sentence vacated, set aside or
corrected.

(2) A motion to vacate, set aside or correct a sentence cannot
be maintained while an appeal from the conviction and sentence is
pending or during the time within which an appeal may be perfected.

(3) A proceeding under this Rule ordinarily cannot be used as a
substitute for direct appeal involving mere trial errors or as a sub-
stitute for a second appeal. Mere trial errors are to be corrected by
direct appeal, but trial errors affecting constitutional rights may be
raised even though the error could have been raised on appeal.
(c) FORM AND SUFFICIENCY OF MOTION. A motion to va-

cate a sentence must be submitted on a form substantially in compliance
with the form appended hereto. The motion shall include every ground
known to the prisoner for vacating, setting aside or correcting his convic-
tion and sentence. The prisoner shall verify the correctness of the motion,
including the fact that he has recited all claims known to him.
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(d) SUCCESSIVE MOTIONS. The sentencing court shall not enter-
tain a second or successive motion for relief on behalf of the prisoner
where the ground presented in the subsequent application was raised and
determined adversely to the applicant on the prior application or where
the ground :resented is new but could have been raised in the prior motion
pursuant to the provisions of subsection (c) of this Rule. The burden shall
be on the prisoner to establish that any new ground raised in a second
motion could not have been raised by him in the prior motion.

(e) HEARING. As soon as a motion hereunder is received by the
circuit clerk, he shall notify the prosecuting attorney and transmit a copy
thereof to him. If appointment of counsel is required under (h) of this
Rule, such counsel shall be appointed immediately and a copy of the mo-
tion transmitted to him. Unless the motion and the files and records of the
case conclusively show that the prisoner is entitled to no relief, a prompt
hearing thereon shall be held. "Prompt" means as soon as reasonably pos-
sible considering other urgent business of the court. This hearing shall be
an evidentiary hearing if issues of fact are raised in the motion, and if the
allegations thereof directly contradict the verity of records of the court, that
issue shall be determined in the evidentiary hearing. All proceedings on
the motion shall be recorded by the official court reporter.

(f) BURDEN OF PROOF. The prisoner has the burden of estab-
lishing his grounds for relief by a preponderance of the evidence.

(g) PRESENCE OF PRISONER. The prisoner shall be produced at
any evidentiary hearing on a motion attacking a sentence where there are
substantial issues of fact.

(h) RIGHT TO COUNSEL. If a motion presents questions of law or
issues of fact, the court shall appoint counsel immediately to assist the
prisoner if he is an indigent person. Counsel shall be given a reasonable
time to confer with the prisoner and to amend the motion filed hereunder
if desired. Counsel shall have the duty to ascertain from the prisoner
whether he has included all grounds known to the prisoner as a basis for
attacking the judgment and sentence and to amend the motion to include
any claim not already included. If, for good cause shown, appointed coun-
sel is permitted to withdraw, the trial court shall appoint new counsel in
his stead.

(i) JUDGMENT. The court shall make findings of fact and con-
clusions of law on all issues presented, whether or not a hearing is held.
If the court finds that the judgment was rendered without jurisdiction, or
that the sentence imposed was illegal or otherwise subject to collateral
attack, or that there was such a denial or infringement of the constitu-
tional rights of the prisoner as to render the judgment subject to collateral
attack, the court shall vacate and set aside the judgment and shall discharge
the prisoner or resentence him or grant a new trial or correct the sentence
as may appear appropriate.

(j) APPEAL. An order sustaining or overruling a motion filed un-
der the provisions of this Rule shall be deemed a final judgment for pur-
poses of appeal by the prisoner or by the State. An appeal may be taken
from the order entered on the motion as in a civil case as authorized by
§ 512.020, RSMo 1959, V.A.M.S. Appellate review shall be limited to a deter-
mination of whether the findings, conclusions and judgment of the trial
court are clearly erroneous.

(k) COSTS. If the trial court finds that a prisoner desiring to appeal
is an indigent person, it shall authorize an appeal in forma pauperis and
furnish without cost the transcript of such proceeding for appellate review.
The trial court, when the appeal is taken, shall order the official court
reporter to prepare the transcript promptly. If the trial court finds ad-
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versely to a prisoner on the issue of indigency, it shall certify and transmit
to the appellate court a transcript of the evidence on that issue only so as
to permit review of that issue by the appellate court.

(1) COUNSEL ON APPEAL. If a prisoner desires to appeal and
contends he is without means to employ counsel to perfect the appeal, the
trial court, if satisfied that the prisoner is an indigent person, shall appoint
competent counsel to conduct such appeal. Such counsel may, in the dis-
cretion of the court, be the same counsel who represented the prisoner in the
trial court on said motion. If, for good cause shown, appointed counsel is
permitted to withdraw, the trial court shall appoint new counsel in his
stead."

"APPENDIX

IN THE CIRCUIT COURT OF -..........COUNTY, STATE OF MISSOURI

PERSONS IN CUSTODY

Full name of Movant )

Prison Number ) Case No--------
vs. ) (To be supplied by the

STATE OF MISSOURI, Respondent. ) Clerk of the Circuit
Court)

INSTRUCTIONS-READ CAREFULLY

In order for this motion to receive consideration by the Circuit Court,
it shall be in writing (legibly handwritten or typewritten), signed by the
petitioner and verified (notarized), and it shall set forth in concise form the
answers to each applicable question. If necessary, petitioner may furnish
his answer to a particular question on the reverse side of the page or an
additional blank page. Petitioner shall make it clear to which question
any such continued answer refers.

This motion must be filed in the Circuit Court which imposed sentence.
Under the provisions of Rule 27.26 petitioner is required to include in

this motion every ground known to him for vacating, setting aside or cor-
recting his conviction and sentence or it will be waived or abandoned. Be
sure to include every ground.

Since every motion must be sworn to under oath, any false statement
of a material fact therein may serve as the basis of prosecution and con-
viction for perjury. Petitioners should therefore exercise care to assure that
all answers are true and correct.

If the motion is taken in forma pauperis, it shall include an affidavit
(attached at the back of the form) setting forth information which estab-
lishes that petitioner will be unable to pay costs of the proceedings. When
the motion is completed, the original and two copies shall be mailed to the
Clerk of the Circuit Court from which he was sentenced.

MOTION
1. Place of detention -.. --...----.--.-.--.-.-.- ........................----------..------------------
2. Name and location of court which imposed sentence ----
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3. The case number and the offense or offenses for which sentence
was imposed:

4. The date upon which sentence was imposed and the terms of the
sentence:

5. Check whether a finding of guilty was made:
(a) A fter a plea of guilty -....-.-.. ..... . .............. .....
(b) After a plea of not guilty -... . . ... .. .. ... ..

6. Did you appeal from the judgment of conviction?---
7. If you answered "yes" to (6), list

(a) the name of the court to which you appealed:

(b) the result in such court and the date of such result:

8. State concisely all the grounds known to you for vacating, setting
aside or correcting, your conviction and sentence.

(a ) -------. .

(b)

(c) - .- . . . . .. .. . .- . ..-

9. State concisely and in the same order the facts which support each
of the grounds set out in (8), and the names and addresses of the witnesses
or other evidence upon which you intend to rely to prove such facts:

( a ) -.. . ..-.. .-. .- -.. . ... .. .. . . .... ......

(b) - - - -

( c ) -- --- --..-. .-..-.-.--------.--.-.-.... ---.. .. -... .... .....

10. Prior to this motion have you filed with respect to this conviction:
(a) Any motion to vacate judgment under Missouri Supreme

C ourt R ule 27.26? -..-.. .-----............ ...... ---------..............
(b) Any petitions in state or federal courts for habeas cor-

pus? --.-.--.-.-.------........ .... .....-- -- ---------
(c) Any petitions in the United States Supreme Court for certi-

o r a r i ? -------- .. .-------------.--.--.-.-.---.-.. . . . ... . . . ... ... ...
(d) Any other petitions, motions or applications in this or any

o th e r c o u r t ? ------- .- ...------ ..- ..-.-.-. .--. .-.-.... ... . .... .... ....
11. If you answered "yes" to any part of (10), list with respect to

each petition, motion or application
(a) the specific nature thereof:
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i --------------------------------------------------------------------------------------------------------
ii -----------------------------------------------------------------........------------------------------ - - - - -

iii- .-------------------------.........................------------------------------------------------------
(b) the name and location of the court in which each was filed:

i---------------------------------------------------------------------
ii- -----------------------------------------------------------------------------
iii- --------------------------------------------------------------------------- ---

(c) the disposition thereof and the date of such disposition:
i ---------------------------------------------------------------------

ii---------------------------------------------------------------------------
iii---------------------------------------------------------------------

(d) if known, citations of any written opinions or orders entered
pursuant to each such disposition:

1 ------- --------------------------------------------------------------

ii -------------------------------- ----------------------------------------
Mi ---------------------------------------------------------------------------

12. Has any ground set forth in (8) been previously presented to
this or any other court, state or federal, in any petition, motion or appli-
ca tio n w h ich y o u h a v e filed9  ...................-.--.................................................................

13. If you answered "yes" to (12), identify
(a) which grounds have been previously presented:

i ------------------------------------------------------------------------

iii - .-------------------------.........................------------------------------------------------------
(b) the proceedings in which each ground was raised:

i ............................ - --------------------------- -----------

ii- .--------------------------------------------.--------.....................----------------------- - - - - - - - - - - -
iii- .-------------------------.........................------------------------------------------------------

14. If you have filed prior proceedings in any state or federal court
involving this same sentence but did not raise therein one or more of the
grounds you now list in (8), state which were not raised in the earlier
proceedings and why they were not raised in those proceedings:

(a) ----------------------------------------------------.-.------.--.-.---.............--------------------------- -- -

(b) -----------------------------------------------------------------------

(c) --------------------------------------------------------------------------
( c ) --- -- -- --- -- -- --- -- -- -- --- -- -- --- -- -- -- _ _ ..... .... .... .... ..... ...--... .... .... ... ...... .... .... ..... .... .... .... ....

..................................................................................................................

15. Were you represented by an attorney at any time during the
course of

(a) your preliminary hearing? -------------------------------
-----------------..........

(b) your arraignm ent and plea? -----------------------------------------------------------

(c) your trial, if any? --- --------------------------------------.........-------------------
--------

(d ) y o u r sen ten cin g9  ----------------------------------------------------------------------------------
(e) your appeal, if any, from the judgment of conviction or

the im position of senten ce? -----------------------------------------------------------
(f) preparation, presentation or consideration of any petitions,

motions or. applications with respect to this conviction,
w h ich y o u file d9 ----------------------------------------------------------------------------------

16. If you answered "yes" to one or more parts of (15), list
(a) the name and address of each attorney who represented you:

i- .-------------------------------------------.................-------------- -- - - - - - - -- ------------------------

-i ------------------- - - - ---------------------------- - -------- - -------
-i -------.-.-.-. -------- ---------.-. - -. -----. --.-.-.. -. ------.-.-.-. --.-.-.... -.... --. -. -------------.- .-- .- .
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(b) the proceedings at which each such attorney represented
you?

1 ------- -------------------- ------ -------------------------- -----

ii- ------------------------------------- --------------------------- --

iin--------- ----------------------------------------------------------

(c) was said attorney
i. appointed by the court? - - - - - - - - - - - - - - - - - - - - - ; or
ii. of your own choosing?

17. Are you now under sentence from any other court that you have
n o t c h a lle n g e d 9 -----------------------------------------------.----------------........... - ----------------------- -----------

18. If you are seeking leave to proceed in forma pauperis, have you
completed the sworn affidavit setting forth the required information (see
instructions, page 1 of this form)? - - - - - - - - - - - - - - - - - - - - - - -- -- -

Signature of Petitioner
OATH


