
COMMENTS I

RIGHT TO COUNSEL: THE IMPACT OF GIDEON v.
WAINWRIGHT IN THE FIFTY STATES

I. INTRODUCTION

A recurring problem in criminal procedure is the extent of the
indigent's Sixth Amendment guarantee of right to counsel.' Gid-
eon v. Wainwright,2 a 1963 United States Supreme Court decision,
held that the right to counsel, retained or appointed, is a "funda-
mental right, essential to a fair trial" for anyone "charged with
crime" in a state court.3

Lower courts have been sharply divided in determining
whether the narrow holding of Gideon should be extended. Since
Gideon was charged with a felony,4 the case has been taken by
some courts as requiring appointment of counsel only for indigent
felons.5 Others courts have looked to language in Gideon which
makes generic reference to "crime" and to "any person haled into
court, who is too poor to hire a lawyer" to conclude that the right
should be extended to all defendants in "any criminal proceeding."
A third view takes a middle position, holding that the right exists
for misdemeanants where the punishment might be serious.7 That
Gideon should have had such an uncertain effect may not have been
unintended by the Court if Justice Harlan's statement, in concur-
rence, that it was unnecessary at that time to decide whether the
guarantee would extend to nonfelony cases," is reflective of the
Court's opinion.

Obviously, Gideon has not laid to rest all questions concerning
right to counsel for indigents. As noted above, the extent of the
indigent's right to counsel is largely dependent upon the fortui-
tous circumstances of the location of his arrest and trial. However,

1. The pertinent language of the Sixth Amendment is as follows:
"In all criminal prosecutions, the accused shall enjoy the right ... to have
the assistance of counsel for his defense."

2. 372 U.S. 335 (1963).
3. Id.
4. Id. at 336-37.
5. E.g., City of Toledo v. Frazier, 10 Ohio App. 2d 51, 226 N.E.2d 777

(1967); Cortinez v. Flournoy, 249 La. 741, 190 So. 2d 909 (1966).
6. E.g., City of Tacoma v. Heater, 67 Wash. 2d 736, 409 P.2d 869

(1966); People v. Letterio, 16 N.Y.2d 303, 266 N.Y.S.2d 368, 213 N.E.2d 670
(1965).

7. E.g., Irvin v. State, 44 Ala. App. 101, 203 So. 2d 283 (1967);
State v. Anderson, 96 Ariz. 123, 392 P.2d 784 (1964).

8. 372 U.S. at 351.
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the practical implementation of a constitutional right should be uni-
form throughout the country. Consequently, the purpose of this
article will be two-fold. First, to show that since most states pro-
vided counsel to indigent felons prior to Gideon, the effect of the
narrow holding of Gideon has been minimal, and second, to show
that if that narrow holding is extended, the effect of such extension
will also be minimal since many states now provide counsel to de-
fendants accused of crimes of a lesser degree than felonies.

An analysis of prior decisions suggests that Gideon was actu-
ally not a radical departure from previous Supreme Court rulings:
Even though Gideon expressly overruled Betts v. Brady,9 a 20 year
old decision which held that the right to counsel existed only when
the crime charged was a capital offense or when there were present
other "exceptional circumstances,"' 10 the Betts case had been con-
tinually circumvented by later decisions. After Betts, non capital
felony convictions were often overturned because of the "excep-
tional circumstances" in the case at bar." The practical result
was that Betts v. Brady had been in gradual demise since the day
it was handed down.1 2

In addition, although the fact seems to have been overlooked
by many critics, Gideon would have been provided with counsel if
charged with a felony in 45 states.18 Thus, Gideon, constricted to

9. 316 U.S. 455 (1942).
10. Id.
11. See Carnley v. Cochran, 369 U.S. 506 (1962) (illiteracy); Chewn-

ing v. Cunningham, 368 U.S. 443 (1962) (habitual criminal); McNeal v.
Culver, 365 U.S. 109 (1961) (complexity of statute and nature of offense
charged); Hudson v. North Carolina, 363 U.S 697 (1960) (youth); Moore
v. Michigan, 355 U.S. 155 (1957) (youth, race, and minimal education);
Herman v. Claudy, 350 U.S. 116 (1956) (limited educational background);
Massey v. Moore, 348 U.S. 105 (1954) (mental retardation); Palmer v. Ashe,
342 U.S. 134 (1951) (mentally abnormal); Uveges v. Pennsylvania, 335
U.S. 437 (1948) (youth); Townsend v. Burke, 334 U.S. 736 (1948) (mis-
conduct by court officials); Wade v. Mayo, 334 U.S. 672 (1948) (extent of
defendant's prior experience with criminal proceedings); Gayes v. New
York, 332 U.S. 145 (1947) (youth); DeMeerleer v. Michigan, 329 U.S 663
(1947) (youth); Rice v. Olson, 324 U.S. 786 (1945) (complex legal ques-
tions).

12. In Gideon, Justice Harlan, in concurrence, stated:
In noncapital cases, the "special circumstances" rule has continued
to exist in form while its substance has been substantially and
steadily eroded .... The Court has come to recognize .. .that
the mere existence of a serious criminal charge constituted in
itself special circumstances requiring the services of counsel at
trial. In truth the Betts v. Brady rule is no longer a reality.

Gideon v. Wainwright, 372 U.S. 335, 350-51 (1963).
13. In the following states counsel was appointed only for indigent

defendants charged with a capital offense: Alabama: ALA. CODE tit. 15,
§ 318 (1958); Florida: FLA. STAT. ANN. § 909.21 (1944); Mississippi:
MIss. CODE ANN. § 2505 (1957); North Carolina: N.C. GEN. STAT. § 15-4.1
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its narrow holding as demanding that counsel be appointed only
for those defendants accused of felonies, was at best of moderate
impact both in terms of decisional consistency and practical effect.

Within a short period of time after the Gideon decision each
of the states which had denied the right to accused felons revised
its laws to include noncapital offenses. 1 4  An examination of the
law operative in the remaining states at the time of Gideon reveals
that not more than five states consistently provided appointed
counsel for crimes less serious than felonies. 15 Thus, even though
sometimes in contravention of statutory provisions, prior to Gideon
40 states furnished appointed counsel to indigent felons only.16

(1953); South Carolina: S.C. CODE ANN. § 17-507 (1962). The following
states by statute required appointment of counsel in capital cases but in
actual practice the right also existed for accused felons: Georgia: GA.
CODE ANN. § 27-3001 (1953), cf. 2 SILVERSTEIN, DEFENSE OF THE POOR IN
CRIMINAL CASES IN AMERIcAN STATE COURTS 162-63 (1965) (hereinafter
cited as 2 SILVERSTEIN); Maine: ME. REV. STAT. ch. 148, § 11 (1954), cf. 2
SILVERSTEIN 311; Massachusetts: MASS. ANN. LAWS ch. 276, § 37A and Ch.
277, § 47 (1956), cf. 2 SILVERSTEIN 333-34; Pennsylvania: PA. STAT. ANN.
tit. 19, §§ 783, 784 (1930), cf. 3 SILVERSTEIN 635-39.

14. See Silverstein, The Continuing Impact of Gideon v. Wainwright
on the States, 51 A.B.A.J. 1023, 1024-25 (1965).

15. Delaware: DEL. CODE ANN. tit. 11, § 5103 (1953), DEL. SUP. CT.
R. CRIM. P. 44 (Supp. 1962), cf. 2 SILVERSTEIN 122; Iowa: IOWA CODE
ANN. § 775.4 (1946), cf. 2 SILVERSTEIN 240; Minnesota: MINN. STAT.
ANN. § 611.07 (1962), cf. 2 SILVERSTEIN 389; Tennessee: TENN. CODE ANN.
§§ 40-2002, -2003 (1955), cf. Worsham, Right to Counsel in Criminal Prose-
cutions, 30 TENN. L. REV. 420, 438 (1963); West Virginia: W. VA. CODE
ANN. § 62-3-1 (1961), cf. 3 SILVERSTEIN 786-87.

16. Alaska: ALASKA CRiM. R. 39(b) (1963), cf. 2 SILVERTSTEIN 20;
Arizona: ARIZ. REV. STAT. § 13-161 (2) (1956), cf. 2 SILVERSTEIN 35; Arkan-
sas: ARK. STAT. ANN. § 43-1203 (1947); California: CAL. PENAL CODE § 987
(West 1956), cf. 2 SILVERSTEIN 68-69; Colorado: COLO. REV. STAT. ANN. §
39-21-3 (1963), cf. 2 SILVERSTEIN 92; Connecticut: CONN. GEN. STAT. §
54-81 (1958), cf. 2 SILVERSTEIN 113; Georgia: (no statute) but see GA.
CONST. art I, § 1, ch. 2-105, cf. 2 SILVERSTEIN 162-63; Hawaii: HAWAII REV.
LAWS § 253-5 (Supp. 1960); Idaho: IDAHO CODE ANN. §§ 19-1512, -1513
(1947), cf. 2 SILVERSTEIN 185; Illinois: ILL. ANN. STAT. ch. 110, § 101.26 (Sup.
Crt. R. 26) (Smith-Hurd 1956), cf. 2 SILVERSTEIN 199-211; Indiana: (no stat-
ute) but see IND. CONST. Art. I, § 13, cf. 2 SILVERSTEIN 217-18; Kansas: KAN.
STAT. ANN. § 62-1304 (Supp. 1961), cf. 2 SILVERSTEIN 254-55; Kentucky: KEN.
R. CRIM. P. 8.04 (1962); Louisiana: LA. REV. STAT. § 1543 (1951); Maine: ME.

REV. STAT. ANN. ch. 148, § 11 (1954), cf. 2 SILVERSTE-N 311; Maryland: MD.
ANN. CODE art. 26, § 11 (1957), cf. 2 SILVERSTEIN 329; Massachusetts: MASS.
ANN. LAWS ch. 276, § 37A and ch. 277, § 47 (1956), cf. 43 B.U. L. REV. 570,
575 n.42 (1963); Michigan: MICH. STAT. ANN. § 28.1253 (1954), cf. 2 SILVER-
STEIN 358; Missouri: Mo. REV. STAT. § 545.820 (1959); Montana: MONT. REV.
CODES ANN. § 94-6512 (1947), cf. 3 SILVERSTEIN 426; Nebraska: NEB. REV.
STAT. § 29-1803 (1957); Nevada: NEV. REV. STAT. § 174.120 (1957), cf. 3
SILVERSTEIN 451; New Hampshire: N.H. REV. STAT. ANN. §§ 604:1,
604:2 (1955), cf. 3 SILVERSTEIN 458-59; New Jersey: N.J. RULES 1:12-9
(1948), cf. 3 SILVERSTEIN 473, 477; New Mexico: N.M. STAT. ANN. § 41-11-2
(1953), cf. 3 SILVERSTEIN 511-14; New York: N.Y. CODE CRIM. PRoc. §
308 (1957), cf. 3 SILVERSTEIN 531; North Dakota: N.D. CENT. CODE §§



CREIGHTON LAW REVIEW

However, in some of these states counsel was provided for defend-
ants charged with crimes of a lesser degree than felonies on a county
or city wide basis or in extenuating circumstances. 17

Seven years after Gideon, right to counsel appointment has
radically changed in most of the fifty states. In contrast to 1963
when only a scattering of states supplied appointed representation
as a matter of course to defendants charged with crimes less than
felonies, today no less than 31 states regularly assign counsel in less
serious criminal cases.' 8

Thus, if the intent of the Supreme Court in Gideon was to
urge, without expressly commanding, the states to extend the Sixth
Amendment guarantee of counsel to defendants other than ac-
cused felons,19 the results have been very satisfactory. Conceiv-
ably, Gideon has not been the sole factor prompting the transition,
perhaps just as important is the realization in many states that
"justice for all" demands representation in court for the indigent as
well as for the more affluent individual who can afford to pay an
attorney. 20

The remainder of this article will be devoted to an examination

29-01-27, -13-03, 27-08-31 (1960), cf. 3 SILVERSTEIN 575; Ohio: OHIO
REV. CODE ANN. § 2941.50 (1954), cf. 3 SILVERSTEIN 583-92; Oklahoma:
OKLA. STAT. ANN. tit. 22, § 464 (1951), cf. 3 SILVERSTEIN 611; Oregon: ORE.
REV. STAT. §§ 135.320, 133.625 (1961); Pennsylvania: PA. STAT. ANN.
tit. 19, §§ 783, 784 (1930), cf. 3 SILVERSTEIN 635-39; Rhode Island: R.I.
GEN. LAWS ANN. § 12-15-3 (1956), Cf. 3 SILVERSTEIN 657; South Dakota:
S.D. CODE 34.1901 (Supp. 1960), cf. 3 SILVERSTEIN 677; Texas: TEX. CODE
CRIM. PROC. art. 494 (Supp. 1962), cf. 3 SILVERSTEIN 707; Utah: UTAH
CODE ANN. § 77-22-12 (1953), cf. 3 SILVERSTEIN 733; Vermont: (no statute)
but see VT. CONST., art. I, § 10, cf. 3 SILVERSTEIN 741-42. Virginia: VA.
CODE ANN. § 19.1-241 (Repl. 1960); Washington: WASH. REV. CODE ANN.
§ 10.40.030 (1961), cf. 3 SILVERSTEIN 772; Wisconsin: WIS. STAT. § 957.26
(1961), cf. 3 SILVERSTEIN 797-801; Wyoming: WYO. STAT. ANN. §§ 7-7, -171
(1957); cf. 3 SILVERSTEIN 818.

17. Silverstein notes that in some states appointment of counsel for
misdemeanants is discretionary dependent upon locality, e.g., Nebraska,
3 SILVERSTEIN 440; and that in other states counsel is assigned for misde-
meanants only on rare occasions, e.g., Hawaii, 2 SILVERSTEIN 176.

18. Alabama, Alaska, Arizona, California, Colorado, Connecticut,
Delaware, Idaho, Illinois, Iowa, Kentucky, Maryland, Massachusetts, Mich-
igan, Minnesota, Nevada, New Hampshire, New Jersey, New Mexico, New
York, North Carolina, North Dakota, Oregon, Pennsylvania, Texas, Utah,
Vermont, Washington, West Virginia, Wisconsin, Wyoming.

19. A justice of the Minnesota Supreme Court noted this possibility
in State v. Borst, 278 Minn. 388, 154 N.W.2d 888, 897 (1967):

The apparent reticence of the United States Supreme Court to con-
sider cases demanding furnished counsel for misdemeanants, I
am convinced, has been an exercise in "creative ambiguity,"
the court wishing more time and experience to assess the probable
consequences of extending constitutional requirements for counsel.

(Peterson, concurring). See also text at note 8 supra.
20. See 1 SILVERSTEIN 127.
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of the impact of Gideon on state law in terms of the level of
crimes for which appointment of counsel is required in the indi-
vidual state. Each state will be studied from the standpoint of the
requirements for appointment of counsel within that state both
immediately before Gideon and at the present time.

Before proceeding, the statement of several initial caveats is
necessary. First, since the classifications of the various levels of
crimes are not at all consistent throughout the states, 21 rather arbi-
trary categories must be established. Critics have asserted that
present legal classifications of the various crimes to which the right
to counsel attaches are inadequate, that rather, the right should be
dependent solely upon the seriousness of the consequences. 22 How-
ever desirable such classifications or other categories might be, for
purposes of this article, some semblance of order must be made out
of those classifications used by the various states.

As an aid, a useful comparison can be made between the classi-
fications of federal offenses and those of the states. Whereas fed-
eral crimes are divided into three categories, felonies, misdemean-
ors, and petty offenses, 23 most state laws presently encompass only
the common law dichotomy, felony and misdemeanor.24 However,
some states provide for "serious crimes" the penalties which lie
somewhere between those for felonies and misdemeanors. 25 Nu-
merous states categorize certain lesser offenses as "petty" where
the potential penalties are generally a relatively small fine and
possible jail sentence of short duration. 20 It would appear that
many misdemeanors and petty offenses under state law are roughly
the equivalent of petty offenses under federal law, at least in

21. See text at notes 24-26 infra.
22. Among the numerous legal writers discussing the right to counsel,

there apparently is a unanimity of opinion that the right should be ex-
tended. See, e.g., Polur, Retained Counsel: Why the Dichotomy? 55
A.B.A.J. 254 (1969); Siegal, Gideon and Beyond: Achieving an Adequate
Defense for the Indigent, 59 J. Crim. L. 73 (1968). The divergence of
opinion lies not in argument as to whether the right to counsel should be
extended for crimes less serious than felonies but as to how far the right
should be extended. For a recent analysis of the varying positions asserted,
see Junker, The Right to Counsel in Misdemeanor Cases, 43 WASH. L. REV.
685, 703-15 (1968).

23. 18 U.S.C. § 1 (1964):
1) Any offense punishable by death or imprisonment for a term

exceeding one year is a felony.
2) Any other offense is a misdemeanor.
3) Any misdemeanor, the penalty for which does not exceed

imprisonment for a period of six months or a fine of not
more than $500, or both, is a petty offense.

24. E.g., NEB. REV. STAT. § 29-102 (Reissue 1964).
25. E.g., NEV. REV. STAT. §§ 193.120, -. 150 (1967).
26. E.g., N.H. REV. STAT. ANN. §§ 594.1 (1955), 604-A:1 (Supp. 1969).

1970]
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terms of penalty.

For purposes of this article, the established state categories of
felony, serious crime, and misdemeanor will be employed. How-
ever, each state class will be defined according to the definition
given the corresponding federal class of crime.2 7 As a result, the
state classifications will be given the following definitions as indi-
cated:

(a) Felony- any offense punishable by death or
imprisonment for a term exceeding
one year (a federal felony).28

(b) Serious Crime-any offense not a felony, but punish-
able by imprisonment for a period of
six months or more or a fine of $500
or more, or both (a federal mis-
demeanor) .29

(c) Misdemeanor- any offense for which the punishment
is less than that for a serious crime,
i.e., imprisonment not exceeding six
months or a fine not exceeding $500
(a federal petty offense).3o

As a second caveat, it should also be noted that although most
states clearly fall within a particular classification, the lack of
clarity of the information available on the provisions for right to
counsel as practiced by several states makes categorization of those
states difficult 1 Although the authors have assigned each state

27. It is virtually impossible to attempt any precise definitions
within which each state offense would easily fit. Accordingly, the federal
definitions appear to be a workable model from which to compare all fifty
states since most of the lower court decisions seem to fall generally
within one of these categories. (see text at notes 4-6 supra)

28. No attempt has been made herein to distinguish between the
varying minimum sentences that may exist in the states. Thus state
definitions of felony have been adhered to strictly, so that, for purposes of
this paper, it is inconsequential that in one state the minimum sentence for
a felony conviction is one year while in another state it may be three or
five years.

29. In some states the possible penalty is but one factor considered in
determining whether a crime is serious; e.g., Arizona: see the discussion in.
notes 134-37 infra. In these states, when the penalty is not the exclusive
test, it is possible for a serious crime, as defined herein, to provide for a
maximum sentence of less than 180 days or $500.

30. In some states traffic infractions and violations of municipal or-
dinances are designated petty offenses and consequently are excluded from
the right-to-counsel guarantee; e.g., New York: see textual discussion at
notes 182-85 infra.

31. For example, Maine (discussed in notes 81-83 infra) and Montana
(discussed in notes 96-98 infra) statutorily require counsel appointment
for accused felons, while stating that an attorney may be appointed in mis-
demeanor cases. The authors could find no data indicating whether in
practice appointment is made for indigent misdemeanants.

[Vol, 3
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to a particular category, in all cases the statutes, court decisions,
and other relevant information used by the authors in categorizing
a particular state have been noted for the reader's own considera-
tion.

Third, in several states the current practice as to appointment
of counsel for indigents is rendered uncertain by the pronounce-
ments of federal courts applying state law. 2 In contrast to state
court interpretations, federal courts in the Fifth Circuit have re-
peatedly held that the right to counsel cannot be constitutionally
limited to felons only.33  In addition, federal courts in other sec-

tions of the United States have also begun making inroads into
traditional counsel appointment practice.8 4 For instance, the Eighth
Circuit Court recently reversed the conviction of the celebrated
Charlie Winters whose conviction, without legal representation, for
violating a municipal ordinance, resulted in a substantial jail
sentence.35

The federal court decisions of the past two or three years evi-

32. Federal courts, even when applying state law, are strongly in-
fluenced by the evolvement of the right to counsel under federal law as
described below.

In 1938 the Supreme Court held that the Sixth Amendment guarantees
the right to counsel for anyone charged with a federal crime (Johnson v.
Zerbst, 304 U.S. 458 (1938)). Subsequently, a leading circuit court de-
cision held that all accused misdemeanants were included within the
scope of right to counsel. (Evans v. Rives, 126 F.2d 633 (D.C. Cir. 1942)).
However, the Criminal Justice Act of 1964 specifically omitted the right to
appointed counsel for defendants charged with a petty offense. (18 U.S.C.
§ 3006A (1964)). A petty offense is defined as a misdemeanor having as a
penalty imprisonment for less than six months and a fine of less than $500
(18 U.S.C. § 1 (3) (1964)).

33. See James v. Headley, 410 F.2d 325 (5th Cir. 1969); McDonald v.
Moore, 353 F.2d 106 (5th Cir. 1965); Harvey v. State of Mississippi, 340 F.2d
263 (5th Cir. 1965); Phillips v. Cole, 298 F. Supp. 1049 (N.D. Miss. 1968);
Boyer v. City of Orlando, 291 F. Supp. 1005 (M.D. Fla. 1968); Brinson v.
State of Florida, 273 F. Supp. 840 (S.D. Fla. 1967); Rutledge v. City of
Miami, 267 F. Supp. 885 (S.D. Fla. 1967); Petition of Thomas, 261 F. Supp.
263 (W.D. La. 1966), aff'd sub nom. Goslin v. Thomas, 400 F.2d 594 (5th
Cir. 1968).

34. See Stubblefield v. Beto, 399 F.2d 424 (5th Cir. 1968) (dicta);
Wilson v. Blabon, 370 F.2d 997 (9th Cir. 1967) (dicta); Arbo v. Hegstrom,
261 F. Supp. 397 (D. Conn. 1966); cf. Creighton v. State, 257 F. Supp. 806
(E.D.N.C. 1966).

35. Beck v. Winters, 407 F.2d 125 (8th Cir. 1969), aff'g 281 F. Supp.
793 (D. Ark. 1968), cert. denied, 395 U.S. 963 (1969) (Douglas dissenting).
In May of 1965 Winters was convicted of "immorality" for violation of a
city ordinance and sentenced to 30 days in jail plus payment of a $254 fine.
Since Winters was financially unable to pay the fine, pursuant to ARK.
STAT. ANN. § 19-2416 (Repl. 1956), his sentence became an additional 254
days in jail. The Arkansas Supreme Court affirmed the conviction, Win-
ters v. Beck, 239 Ark. 1151, 397 S.W.2d 364, cert. denied, 385 U.S. 907 (1966)
(Stewart dissenting).

1970]
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dence a trend toward rejection of state provisions for appointment
of counsel in favor of the standard adopted in the Federal Criminal
Procedure Act of 1964 for punishment of federal offenses. Under
that Act counsel must be furnished if the possible imprisonment
can be of longer duration than six months or if a possible fine can
be greater than $500.36

Outside the Fifth Circuit other federal courts have been instru-
mental in causing state courts-notably Connecticut 3 7 and North
Carolina 3 8 -to extend the scope of right to counsel to "serious"
misdemeanor offenses. Consequently, the Eighth Circuit's holding
in Beck v. Winters3 9 may be taken by the states in that circuit
now providing counsel solely in felony cases-Arkansas, 40 Mis-

souri,41 Nebraska,42 and South Dakota4 3-as persuasive authority
for extension of the right to counsel in their jurisdictions.

Fourth, it should be noted that repeatedly, amid vigorous dis-
sent from some justices, the United States Supreme Court has de-
clined to review post Gideon right to counsel decisions in which
the ultimate issue was whether the right should be absolute in
misdemeanor cases.44 The reasons underlying the Court's failure

36. An examination of all the federal decisions suggests that the test
to be applied has undergone a gradual shift. The earlier decisions seemed
to include all misdemeanants within the scope of absolute right to counsel.
See, e.g., McDonald v. Moore, 353 F.2d 106 (5th Cir. 1965); Harvey v.
Mississippi, 340 F.2d 263 (5th Cir. 1965); Rutledge v. City of Miami, 267
F. Supp. 885 (S.D. Fla. 1967); Petition of Thomas, 261 F. Supp. 263 (W.D. La.
1966), aff'd sub nom. Goslin v. Thomas, 400 F.2d 594 (5th Cir. 1968). Later
cases seemed to employ a "serious consequences" standard whereby a
variety of factors were considered to determine whether counsel should
be appointed. See, e.g., Brinson v. State of Florida, 273 F. Supp. 840
(S.D. Fla. 1967); Arbo v. llegstrom, 261 F. Supp. 397 (D. Conn. 1966);
Creighton v. State, 257 F. Supp. 806 (E.D.N.C. 1966). More recently, the
federal "petty offense" rule has been relied upon as the guide to follow.
See, e.g., Beck v. Winters, 407 F.2d 125 (8th Cir. 1969); Boyer v. City of
Orlando, 291 F. Supp. 1005 (M.D. Fla. 1968). However the latest decision
from the Fifth Circuit holds that whenever a defendant's liberty can be
deprived or when the offense charged is "serious" (e.g., loss of driver's
license), counsel must be appointed. James v. Headley, 410 F.2d 325
(5th Cir. 1969).

37. See text at notes 138-47 infra.
38. See text at notes 162-69 infra.
39. 407 F.2d 125 (8th Cir. 1969).
40. See text at notes 56-60 infra.
41. See text at notes 91-95 infra.
42. See text at notes 99-101 infra.
43. See text at notes 117-19 infra.
44. Beck v. Winters, 407 F.2d 125 (8th Cir.), cert. denied, 395 U.S.

963 (1969) (Douglas dissenting); State v. Heller, 4 Conn. Cir. 174, 228
A.2d 815 (1966), cert. denied, 389 U.S. 902 (Fortas and Douglas dissenting),
reh. denied, 389 U.S. 997 (1967); Taylor v. City of Griffin, 113 Ga. App.
589, 149 S.E.2d 177 (1966), cert. denied, 385 U.S. 1016 (1967); State v. De

[Vol. 3



COMMENTS

to review such decisions are, of course, matters for speculation
only. However, at the present time, no valid constitutional reason
has been suggested that would justify limiting an indigent's right
to appointed counsel solely to felony cases. 4" The only arguments
proposed against further extension of the right have been practical.
For instance, the impossibility, in terms of numbers of attorneys
and funds available, for the states to effectively grant counsel in
"all criminal cases. '4 6 The results of the following fifty-state sur-
vey suggest that even this "impossibility" argument is no longer ten-
able.

II. FELONY-ONLY STATES

Of the nineteen states currently providing counsel only for
persons charged with a felony, 47 fifteen are virtually identical to

Joseph, 3 Conn. Cir. 624, 222 A.2d 752, cert. denied, 385 U.S. 982 (1966)
(Stewart, Black, and Douglas dissenting); Cortinez v. Flournoy, 249
La. 741, 190 So. 2d 909, cert. denied, 385 U.S. 925 (1966) (Black and
Stewart dissenting); Winters v. Beck, 239 Ark. 1151, 397 S.W.2d 364, cert.
denied, 385 U.S. 907 (1966) (Stewart and Black dissenting); People v.
Letterio, 16 N.Y.2d 307, 266 N.Y.S.2d 368, 213 N.E.2d 670 (1965), cert.
denied, 384 U.S. 911 (1966).

45. The primary constitutional arguments advanced in favor of ex-
tending the right to counsel are: 1) that the right to counsel in all criminal
proceedings is fundamental and thus must apply to the states through the
Fourteenth Amendment, see Junker, The Right to Counsel in Misdemeanor
Cases, 43 WASH. L. REV. 685, 687-93 (1968); 2) that an indigent who is not
furnished with counsel is denied equal protection of the laws in violation
of the Fourteenth Amendment, see Junker, supra, 693-95.

Examples of policy arguments favoring appointment of counsel are:
1) smaller chance of reversible error in the proceedings and 2) expeditious
disposition of the case, see McIntyre, Law Enforcement in the Metropolis
(a working paper on the criminal law system in Detroit), 127. See also
1 SILVERSTEIN 125-26.

46. The predominant arguments against extending the right to counsel
to misdemeanants is that the increased costs, when balanced with the in-
creased benefits to accused misdemeanants, are too burdensome to society
as a whole. This problem is further compounded by the fact that in most
areas the number of attorneys available is not nearly sufficient to supply
all misdemeanants with adequate counsel. See, e.g., Kamisar and Choper,
The Right to Counsel in Minnesota: Some Field Findings and Legal-Policy
Observations, 48 MINN. L. REV. 1, 84-88 (1963); Manson, The Indigent in
Virginia, 51 VA. L. REV. 163, 174-75 (1965). See also Report of the Con-
ference on Legal Manpower Needs of Criminal Law, 41 F.R.D. 389 (1966).

47. Arkansas: see notes 56-60 infra; Florida: see notes 61-64 infra;
Georgia: see notes 65-67 infra; Hawaii: see notes 68-69 infra; Indiana:
see notes 70-75 infra; Kansas: see note 76 infra; Louisiana: see notes 77-80
infra; Maine: see notes 81-83 infra; Mississippi: see notes 84-90 infra;
Missouri: see notes 91-95 infra; Montana: see notes 96-98 infra; Nebraska:
see notes 99-101 infra; Ohio: see notes 102-04 infra; Oklahoma: see notes
105-07 infra; Rhode Island: see notes 108-11 infra; South Carolina: see
notes 112-16 infra; South Dakota: see notes 117-19 infra; Tennessee: see
notes 120-22 infra; Virginia: see notes 123-24 infra.
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the pre-Gideon days,48 while Florida, Mississippi, and South Caro-
lina formerly required that counsel be provided only for defendants
charged with capital crimes.49  Tennessee, which previously pro-
vided appointed counsel for some misdemeanants, 50 has amended
its laws so that at the present time only felony charges bring one
within the scope of the statute.51

States within this category typically limit the right to counsel
by statute5 2 or by rule of criminal procedure. 3  South Carolina,
while its statutes specify appointment of counsel only in capital
cases,54 has extended the right to noncapital cases by judicial rul-
ing.5  In the felony-only states, since the laws of the jurisdiction
are written so as not to require the assignment of counsel for
indigent misdemeanants, the normal practice is not to do so.

Arkansas. An indigent "about to be arraigned upon an indict-
ment for a felony" is entitled to counsel by Arkansas statute.56

Although there is statutory language indicating that an attorney
may be appointed for defendants accused of lesser offenses, 57 case
law has emphasized the fact that the guarantee of counsel does not
extend to such offenses.5 8 Also, the effect of the Eighth Circuit's
recent recision in Beck v. Winters5 9 upon Arkansas state court
procedure is not clear at this time. The state practice prior to
Gideon extended appointment of counsel to indigent felons only.60

Florida. In Florida, where the Gideon case arose, the statutory
language still makes provision for appointment of counsel only for

48. Arkansas, Georgia, Hawaii, Indiana, Kansas, Louisiana, Maine,
Missouri, Montana, Nebraska, Ohio, Oklahoma, Rhode Island, South Da-
kota, Virginia. See note 16 supra.

49. See note 13 supra.
50. See note 15 supra.
51. See text at notes 120-22 infra.
52. E.g., ARK. STAT. ANN. § 43-1203 (Repl. 1964); NEB. REV. STAT.

§ 29-1803.01 (Reissue 1965).
53. E.g., FLA. R. CRm. P. 1.160(e) (1968); LA. CinvI. PRO. CODE ANN.

art. 513 (West 1967).
54. S.C. CODE ANN. § 17-507 (1962).
55. State v. Cowart, 251 S.C. 360, 162 S.E.2d 535 (1968); Pitt v. Mac-

Dougall, 245 S.C. 98, 138 S.E.2d 840 (1964).
56. ARK. STAT. ANN. § 43-1203 (Repl. 1964).
57. ARK. STAT. ANN. § 43-2415 (Repl. 1964):
In all counties where said appropriation has been made any attor-
ney at law appointed by the Circuit Court to defend a person
charged in said Court with the commission of a crime, whether
misdemeanor or felony, shall receive for his services ....
58. Cableton v. State, 243 Ark. 351, 420 S.W.2d 534 (1967); Winters v.

Beck, 239 Ark. 1151, 397 S.W.2d 364, cert. denied, 385 U.S. 907 (1966).
59. 407 F.2d 125 (8th Cir. 1969).
60. ARK. STAT. ANN. § 43-1203 (1947); see also 2 SILVERSTEIN 49.
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defendants accused of capital crimes."' However, a rule of crim-
inal procedure includes felons within the protection. 62  Federal
courts, applying Florida law, have further extended the right68

but the state courts persist in applying the rules only to felons.6 4

Georgia. Prior to 1963, Georgia made no provision for appoint-
ment of counsel except in capital cases. 5 ' By statute Georgia
now- provides for appointment of attorneys for accused felons.06

One state court of appeals decision has stated in dictum that a mis-
demeanant does have an absolute right to have counsel appointed
for his defense.

67

Hawaii. The statutes of Hawaii, both before 68 and after Gid-
eon have granted the right to appointed counsel to defendants
charged with felonies.69

Indiana. A law passed in 1953 authorized the appointment of
public defenders in the larger counties to defend any poor person.
accused of the commission of a crime.70 No other statute com-
pelled counsel appointment in the remaining counties, although
the actual practice was to do so.7'1 A 1951 decision construing a
state constitutional provision7 2 held that "the right to counsel must
and does exist in misdemeanor cases to the same extent and under

61. FLA. STAT. ANN. § 909.21 (Supp. 1969).
62. FLA. RULES OF CRIM. P. 1.160(e) (1968).
63. See James v. Headley, 410 F.2d 325 (5th Cir. 1969) (conviction

for series of misdemeanors); Boyer v. City of Orlando, 402 F.2d 966 (5th
Cir. 1968) (violation of two municipal ordinances, each with a possible
penalty of $500 fine and 60 day imprisonment-penalty imposed was $240
or 120 days in jail); McDonald v. Moore, 353 F.2d 106 (5th Cir. 1965) (two
misdemeanors: six months in confinement or payment of a $250 fine for
each charge); Brinson v. Florida, 273 F. Supp. 840 (S.D. Fla. 1967) (series
of traffic offenses, penalty: $1000 or 170 days in jail); Rutledge v. City of
Miami, 267 F. Supp. 885 (S.D. Fla. 1967) (misdemeanor: penalty imposed
was 60 days in jail and $500 fine or 60 more days in jail).

64. Noting that even though lower federal courts may hold other-
wise, the Florida Supreme Court in Watkins v. Morris, 179 So. 2d 348, 349
(Fla. 1965) stated:

[U]ntil authoritatively determined to the contrary by the Supreme
Court of the United States, the rule in Florida is that there is no
absolute, organic right to counsel in misdemeanor trials.

Accord! Florida ex rel. Taylor v. Warden, 193 So. 2d 606 (Fla. 1967); Fish
v. State, 159 So. 2d 866 (Fla. 1964).

65. See 2 SILVERSTEIN 162-63.
66. GA. CODE ANN. § 27-3001 (Supp. 1968).
67. Taylor v. City of Griffin, 113 Ga. App. 589, 149 S.E.2d 177 (1966),

cert. denied, 385 U.S. 1016 (1967).
68. HAWAII REV. LAWS § 253-5 (Supp. 1960).
69. HAWAII REV. STAT. § 705-5 (1968).
70. IND. ANN. STAT. § 9-3501 (1956).
71. See 2 SILVERSTEiN 217-18.
72. IND. CONST. art. 1, § 13.
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the same rules it exists in felony cases. '7 3 However, a survey made
shortly following the Supreme Court's determination of Gideon
indicated that a misdemeanant's right to counsel existed only in
certain counties. 74  The public defender law currently in force
does not appear to have extended the right to counsel any further
than it existed in 1965. 75

Kansas. The Kansas legislature in recently revising its laws
has retained the right to counsel guarantee only for those charged
with felonies.76

Louisiana. As in pre-Gideon days,77 Louisiana's statutes re-
quire that the courts furnish counsel only in "felony cases. 78 State
decisions have not extended the protection any further.7 9 How-
ever, a federal district court, applying Louisiana law, held that
Gideon requires that counsel be appointed for accused misdemean-
ants in "all criminal cases. '80

Maine. Although counsel was probably appointed only in fel-
ony cases prior to Gideon,"' a Maine statute provides that both the
Superior Court and District Court "may in any criminal case ap-
point counsel when it appears that the accused has not sufficient
means to employ counsel. '8 2 Since a District Court has jurisdiction
over misdemeanors and a Superior Court also has jurisdiction over
felonies,83 apparently "any criminal case" in the above statute in-
cludes misdemeanors. However, the authors could find no infor-
mation to indicate whether counsel is in fact appointed for any
misdemeanants.

Mississippi. When Gideon was decided Mississippi assigned
counsel exclusively in capital cases.84 Today, by virtue of statutory

73. Bolkovac v. State, 229 Ind. 294, 98 N.E.2d 250, 253 (1951).
74. 2 SILVERSTEIN 216-20.
75. IND. ANN. STAT. § 9-3501 (Supp. 1969).
76. Kan. Sess. Laws, at 786, § 3 (1969). Cf. KAN. STAT. ANN. §

62-1304 (Supp. 1961); 2 SILVERSTEIN 254-55.
77. LA. REV. STAT. § 1543 (1950).
78. LA. CODE CRIM. P. tit. 14, art. 513 (1968).
79. State v. Rockeymore, 253 La. 101, 216 So. 2d 828 (1968) (indigency

was not a factor); State v. Angelo, 251 La. 250, 203 So. 2d 710 (1967)
(indigency was not a factor); Cortinez v. Flournoy, 249 La. 741, 190 So. 2d
909, cert. denied, 385 U.S. 925 (1966).

80. Petition of Thomas, 261 F. Supp. 263 (W.D. La. 1966), af 'd sub
noma. Goslin v. Thomas, 400 F.2d 594 (5 Cir. 1968).

81. Compare ME. REV. STAT. ch. 148, § 11 (1954) with 2 SILVERSTEIN 311.
82. ME. REV. STAT. ANN. tit. 15, § 810 (Supp. 1968-69); ME. R. CR-M.

P. 44 (Supp. 1968-69).
83. ME. REV. STAT. ANN. tit. 15, § 1 n.2 (1965).
84. MISS. CODE ANN. § 2505 (1957).
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amendment, accused felons also have the right to counsel.8 5 A re-
cent decision stated that the right existed for defendants charged
with "serious crimes"86 but the crime in question was a felony.8 7

Thus, Mississippi courts are apparently not obligated to furnish
counsel for lesser offenses.

However, as previously noted, the Fifth Circuit Court held in
1965 in Harvey v. State of Mississippi8 that even one accused of a
misdemeanor must have counsel if he is indigent.8 9 A federal dis-
trict court in 1968 reaffirmed the right of indigent misdemeanants
to be furnished with counsel, noting that the ultimate problem
lay in the fact that the legislature had failed to establish any pro-
cedure for compensating the attorneys appointed.90

Missouri. Apparently now, as before Gideon,91 in Missouri
only defendants charged with a felony have a right to court ap-
pointed counsel.9 2 A 1965 decision, although stating that the right

85. Miss. CODE ANN. § 2505 (Supp. 1966).
86. Scott v. State, 208 So. 2d 754 (Miss. 1968). See also Capler v. City

of Greenville, 207 So. 2d 339 (Miss. 1968).
87. MISS. CODE ANN. § 2036 (1942).
88. 340 F.2d 263 (5th Cir. 1965).
89. Id.
90. Phillips v. Cole, 298 F. Supp. 1049, 1052-53 (N.D. Miss. 1968). The

court's language is particularly relevant to the problem considered herein:
In the light of the foregoing conclusions, the court is brought to
the ultimate problem in this case of State law, apparently, failing
to provide a method of clearly employing and compensating court-
appointed counsel in other than felony cases. Of what relevancy,
one may ask, is it that State judicial officers, such as defendants
here, who are acting in good faith in the discharge of their
duties, lack the authority to compensate counsel they might appoint
in misdemeanor cases? The answer must, and can only, be that
constitutional rights must be recognized and upheld, regardless
of consequences. This court recognizes that the lack of hiring
authority may cause real concern, as well as undoubted confusion,
to State law enforcement officers and State judges. It is fair to
observe that if there is a dilemma which here results, it is not
caused by recognition of Sixth Amendment rights as consistently
interpreted in the Fifth Circuit in the three years since the Harvey
decision. Any legal vacuum resulting in the State criminal
proceedings is a situation for which responsibility can not be
laid at the door of this court. The State of Mississippi, in under-
taking to define crime and prosecution thereof, must, at all events,
comply with the demands of the Constitution of the United States.
Inaction, or failure to act in passing necessary legislation to meet
this problem, will not militate against the maintenance of the
constitutional right. In those terms, continued local inertia will
be the root cause of bringing to a grinding halt prosecutions of
misdemeanors and like offenses because of procedural constitu-
tional infirmity. The practical effects of the holding today cannot
become a matter of concern, for my obligation is to uphold the
United States Constitution, upon practically undisputed facts, in
accordance with the decided, controlling decisions on the subject.
91. Mo. REv. STAT. § 545.820 (1959); 3 SILvExSTN 414.
92. Mo. REv. STAT. § 545.820 (1959); Mo. R. CRiM. P. 29.01 (1969).
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exists for "serious crime,' 93 cannot be taken as conclusively extend-
ing the right further because the petitioner was convicted of a
felony.94  However, an attorney general's opinion promulgated
shortly after Gideon was announced, suggests that the right for
appointed counsel exists in misdemeanor cases which are "of more
than minor significance and when prejudice might otherwise re-
sult.",95

Montana. Since 1967 the Montana statutes have prescribed that
counsel must be assigned in felony cases and may be assigned by
the court in misdemeanor cases.90 The statutes prior to Gideon
were somewhat vague as to the extent of the right 97 but the prac-
tice had been to assign counsel not only in felony cases but in
"high misdemeanor" cases as well.9 8

Nebraska. Seven years after Gideon, the statutes in Nebraska
still require appointment of counsel only in felony cases.9 9 How-
ever, the Eighth Circuit's extension, under Arkansas law, of counsel
to misdemeanants in Beck v. Winters'00 may provide the impetus
needed to bring about an extension of the present right to ap-
pointed counsel under state law.101

Ohio. Before Gideon was decided, Ohio authorized the ap-
pointment of counsel in felony cases. 10 2  The post Gideon Ohio
statute did not call for any extension of the right'08 and the Ohio
Court of Appeals has declared that the law would not be judicially
altered unless the United States Supreme Court should command
otherwise:

It is our considered judgment that the law of Ohio should
be followed in this state until a mandate comes from the
Supreme Court of the United States that the concept of

93. State v. Moreland, 396 S.W.2d 589 (Mo. 1965).
94. Id. at 590.
95. As quoted in Simeone and Richardson, The Indigent and His

Right to Legal Assistance in Criminal Cases, 8 ST. Louis U. L.J. 15, 23
(1963).

96. MONT. REV. CODES ANN. § 95-1001 (Supp. 1969).
97. MONT. REV. CODES ANN. § 94-6512 (1947):
If the defendant appear for arraingment without counsel, he must
be informed by the court that it is his right to have counsel before
being arraigned, and must be asked if he desires the aid of counsel.
If he desires and is unable to employ counsel, the court must
assign counsel to defend him.
98. 36 MONT. L. REV. 1, 3 (1964); cf. 3 SILVERSTEIN 309-12.
99. NEB. REV. STAT. § 29-1803.01 (Reissue 1965).

100. 407 F.2d 125 (8th Cir. 1969).
101. See note 35 supra.
102. OHIO REV. CODE ANN. § 2941.50 (1954); see also 3 SILVERSTEIN

583-92.
103. OHIo REV. CODE ANN. § 2941.50 (Supp. 1968).
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the right to counsel at public expense under the Sixth
Amendment should be embraced within the due process
clause of the Fourteenth Amendment, which applies to
criminal procedure in the states in misdemeanor cases,
thereby coercing the Legislature of Ohio to implement
such change in accordance with the decision of such court.'0 4

Oklahoma. The applicable law in Oklahoma is that when a
defendant appears for arraignment without counsel on a felony
charge, the court must ascertain whether he desires the aid of coun-
sel; if he is financially unable to employ an attorney, the court
must assign one. 10 5 Prior to Gideon several cases apparently ex-
tended the right to defendants other than felons,106 however, in-
stances of such extension were apparently isolated.10 7

Rhode Island. Present practice in Rhode Island is substan-
tially similar to that prior to Gideon.08 Under Rhode Island laws
the public defender is under an obligation "to represent and act
as attorney for indigent defendants in those criminal cases referred
to him by the supreme and superior courts."'' 0  Generally the
superior courts have original jurisdiction for felony offenses, while
misdemeanor trials are held in district courts. 10 Thus, the practi-
cal effect is that accused misdemeanants are hardly ever granted
assistance from the public defender."'

104. Toledo v. Frazier, 10 Ohio App.2d 51, 226 N.E.2d 777, 783 (1967).
105. OKLA. STAT. tit. 22, § 464 (Supp. 1967).
106. Hunter v. State, 288 P.2d 425 (Okla. Cr. 1955). The defendant

Hunter, a full-blooded Indian, was convicted in a jury trial for driving an
automobile while under the influence of alcohol. Construing Art. II, § 20
of the state constitution, the court held that counsel should have been
appointed in this misdemeanor proceeding. However, the decision, taken
as a whole, seemed to rest its conclusion upon the fact that the record
clearly showed that Hunter's trial was not fair. Nevertheless, six years
later the same court relied upon Hunter and held in In re Cannon, 351 P.2d
756 (Okla. Cr. 1961) that the defendant charged with a misdemeanor of
"aggravated assault and battery" (see OKLA. STAT. tit. 21 §§ 646 (2), -647
(1961) where the maximum penalty resulting from conviction was im-
prisonment for one year in a county jail or a fine of not more than $500
or both) was denied his fundamental right to counsel when the court did
not provide him with representation upon arraignment. 3 SILVERSTEN 611,
621.

107. See 3 SILVERSTEi 611, 621.
108. R.I. GEN. LAWS ANN. § 12-15-3 (1956); 3 SmVERSTIN 657.
109. R.I. GEN. LAWS ANN. § 12-15-3 (Supp. 1969).
110. Compare R.I. GEN. LAWS ANN. § 8-2-15 (Spec. Supp. 1968): "The

superior court shall have original jurisdiction of all crimes, offenses and
misdemeanors, except as otherwise provided by law .... " (emphasis
added) with section 12-3-1 (1956) which states that a district court has
jurisdiction of all crimes "punishable by a fine not exceeding five hundred
dollars ($500) or by imprisonment not exceeding one (1) year or both

Section 11-1-2 (1956) defines crimes as misdemeanors where the
fine cannot exceed $500 and imprisonment cannot exceed one year or both.

111. But see 1 SILVERSTEIN 264. Perhaps the public defender may be

19701



CREIGHTON LAW REVIEW

South Carolina. Although a state statute speaking in terms of
one "accused or indicted for any capital offense" has not undergone
any revision since 1963,112 a 1964 state supreme court decision held
that the right extends to noncapital offenses as well.113 A more
recent case held that the right exists for a defendant in a "criminal
prosecution." 1 4 The phrase "criminal prosecution," in itself, may
suggest that crimes less serious than felonies are included within
the right," 5 however, since the crime involved was a felony,"16 the
above phraseology is less than conclusive support for further exten-
sion of the right.

South Dakota. South Dakota's statute providing for appoint-
ment of counsel for indigent defendants, speaking in terms of "any
criminal action,"" 7 suggests that provision for appointment of
counsel extends to lesser crimes as well as to felonies but the op-
posite seems to be true. This statute is strikingly similar to prior
law, ' 8 and a national report in 1963 noted that at that time it was
an "extreme rarity" for counsel to be appointed for misdemeanor
charges in South Dakota." 9

Tennessee. The Tennessee laws currently provide for appoint-
ment of counsel "in all felony cases.' 20 Before 1965 a statute
called for the appointment of an attorney for "every person accused
of any crime or misdemeanor whatsoever.' 2 1 A commentary pub-
lished shortly after Gideon suggested that, even though the high
court had not so ruled up to that time, even misdemeanants had a

assigned in a case that is appealed from the district to the superior court;
the superior court does not merely review the case but hears all district
court appeals de novo.

112. S.C. CODE ANN. § 17-507 (1962).
113. Pitt v. MacDougall, 245 S.C. 98, 138 S.E.2d 840 (1964).
114. State v. Cowart, 251 S.C. 360, 162 S.E.2d 535 (1968).
115. See text at note 31 supra.
116. The crime charged was assault and battery of a high and aggra-

vated nature, a felony in South Carolina. See State v. Jones, 133 S.C.
167, 130 S.E. 747 (1925).

117. S.D. COMPILED LAWS ANN. § 23-2-1 (1969):
In any criminal action ... in the circuit, municipal, or district
county court, where it is satisfactorily shown that the defendant is
without means and unable to employ counsel, the judge of the cir-
cuit, municipal, or district county court or district county or mu-
nicipal judge acting as committing magistrate shall assign, at any
time following arrest, counsel for his defense, whose duty it shall
be to appear for and defend the accused upon the charge against
him.

118. S.D. CODE § 34.1901 (Supp. 1960).
119. 3 SILVERSTEIN 667.
120. TENN. CODE ANN. § 40-2017 (Supp. 1968).
121. TENN. CODE ANN. § 40-2002 (1955). See also TENN. CODE ANN.

§ 40-2003 (1955).
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right to counsel. 122 However, Tennessee appears to be an exception
to the liberalization pattern triggered by Gideon; whereas previ-
ously a misdemeanant had a right to appointed counsel, such right
now exists only for accused felons.

Virginia. Both before' 23 and after Gideon, Virginia has statu-
torily provided counsel exclusively for persons charged with a
felony.1

24

III. SERIOUS-CRIME STATES

Of the twelve states that currently provide counsel for indi-
gents accused of "serious crime,' 125 ten were felony-only jurisdic-
tions until after Gideon.'26 The remaining states, Alabama and
North Carolina, furnished legal representation to indigents only
when a capital crime was involved. 27

There appear to be two differing approaches as to what may
constitute "serious crime." Nine of the states employing this classi-
fication simply define the offense in terms of possible maximum
sentence, 28 while in three states, the courts must examine a variety
of factors to determine whether the crime is serious enough to
necessitate appointment.. 29

Alabama. Until 1963 the right to appointed counsel was lim-
ited to capital cases in Alabama. 130 Now, an attorney must be ap-
pointed in Alabama in noncapital cases when the defendant is
charged with a "serious offense."'131 A 1967 decision held that a
number of variables must be considered to determine whether a
misdemeanor constitutes a serious offense. 3 2  The factors to be
considered by the court include the potential punishment, the ex-

122. See Worsham, Right to Counsel in Criminal Prosecutions, 30 TENN.
L. REV. 420, 438 (1963).

123. VA. CODE ANN. § 19.1-241 (Repl. 1960).
124. VA. CODE ANN. § 19.1-241.1 (Supp. 1966).
125. Alabama: see notes 130-33 infra; Arizona: see notes 134-37 infra;

Connecticut: see notes 138-47 infra; Idaho: see notes 148-50 infra; Ken-
tucky: see notes 151-52 infra; Maryland: see notes 153-55 infra; Nevada:
see notes 156-58 infra; New Mexico: see notes 159-61 infra; North Carolina:
see notes 162-69 infra; Utah: see notes 170-71 infra; Vermont: see notes
172-73 infra; Wisconsin: see notes 174-76 infra.

126. Arizona, Connecticut, Idaho, Kentucky, Maryland, Nevada, New
Mexico, Utah, Vermont, Wisconsin; see note 16 supra.

127. See note 13 supra.
128. Idaho, Kentucky, Maryland, Nevada, New Mexico, North Carolina,

Utah, Vermont, Wisconsin.
129. Alabama, Arizona, Connecticut.
130. ALA. CODE tit. 15, § 318 (1958).
131. ALA. CODE tit. 15, § 318 (Supp. 1967).
132. Irvin v. State, 44 Ala. App. 101, 203 So. 2d 283 (1967).
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pense to the accused, and whether the crime is one involving moral
turpitude.138

Arizona. According to Arizona law a defendant in "a criminal
action" is entitled to have appointed representation. 3 4 Prior to
Gideon, this statutory language was construed as providing coun-
sel only to indigent felons. 35 However, a 1964 Arizona supreme
court decision defined the provision as extending counsel to indi-
gent defendants charged with a "serious offense under the particu-
lar circumstances."' 36 Factors used to determine whether an of-
fense is "serious" include the nature of the offense, the extent of
the penalty, and the complexity of the case.' 37

Connecticut. At the time of Gideon, counsel was appointed
only in felony cases in Connecticut.'"8 Since then the state practice
has changed significantly. According to statute, anyone arraigned
before a circuit court in Connecticut must be advised by the judge
that he has a right to counsel. 1 39 When the accused is an indigent
the circuit court judge shall, "if he determines that the interests of
justice so require," designate a public defender to represent the de-
fendant.1 40 A circuit court has jurisdiction of all crimes and munici-
pal violations "which are punishable by a fine of not more than one
thousand dollars or imprisonment for not more than one year or
both.1'

4 1

In 1966, in De Joseph v. State,'14 2 the Circuit Court of Connecti-
cut, Appellate Division, held that the right to appointed counsel
for accused misdemeanants was not an absolute fundamental
right. 43 The misdemeanor charged was nonsupport, carrying with
it a potential penalty of not more than one year's confinement in
jail.

144

Later in the same year a federal district court, sitting in Con-
necticut, concluded that a defendant who was charged with the
same crime as De Joseph was entitled to state appointment of
counsel to prepare his defense. 45  The court declared that the

133. Id., 203 So. 2d at 287.
134. ARiz. REV. STAT. § 13-161 (2) (1956); ARiz. R. CRiM. P. 163 (1956).
135. See 2 SILVERSTEIN 35.
136. State v. Anderson, 96 Ariz. 123, 392 P.2d 784 (1964).
137. Id., 392 P.2d at 790.
138. CONN. GEN. STAT. REV. § 54-81 (1958); see also 2 SILVERSTEIN 113.
139. CONN. GEN. STAT. REV. § 54-16 (Supp. 1969).
140. CONN. GEN. STAT. REV. § 54-81(a) (Supp. 1969).
141. CONN. GEN. STAT. REV. § 54-1(a) (Supp. 1969).
142. 3 Conn. Cir. 624, 222 A.2d 752, cert. denied, 385 U.S. 982 (1966).
143. Id.
144. CONN. GEN. STAT. REV. § 53-304 (Supp. 1964).
145. Arbo v. Hegstrom, 261 F. Supp. 397, 401 (D. Conn. 1966).
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critical considerations were the possibility of a substantial prison
sentence and the inability of the defendant to fend for himself
without benefit of a trained attorney.1 46

In 1968 the court which had handed down the De Joseph opin-
ion, in another misdemeanor case, applied the above mentioned
test which had been sanctioned by the federal court.147 Thus, since
part of that test is whether the punishment for the particular
crime could result in a substantial prison sentence, the right appar-
ently has been extended to defendants charged with a serious of-
fense.

Idaho. In contrast to the practice before Gideon,'148 the right
to counsel in Idaho is no longer provided exclusively for felons.
Rather, statutory law in Idaho now specifies that right to counsel
exists for "serious crimes ' '

1
4 9 which term the legislature has de-

fined as "any offense which has a greater penalty than confinement
for six months or a fine of $300."'" °

Kentucky. The Kentucky Rules of Criminal Procedure re-
quire counsel be appointed in cases where the accused may be
fined more than $500, confined one year in a county jail, or im-
prisoned in the penitentiary.' 5 ' At the time Gideon was decided
only defendants arraigned on a felony charge were accorded the
right.

152

Maryland. Prior to Gideon only felony charges necessitated
appointment of counsel in Maryland. 15 3 Today in Maryland a de-
fendant is entitled to counsel if the maximum punishment possible
under the crime charged is imprisonment for six months or more
or a fine of $500 or more.15 4  In addition, the court may assign
counsel in any other case if "the complexity of the case, the youth,
inexperience and mental ability of the accused and any other
relevant consideration" indicate that representation for the accused
is needed to assure fair treatment. 5 5

146. Id., 261 F. Supp. at 401, citing Chewning v. Cunningham, 368 U.S.
443 (1962); Hudson v. North Carolina, 363 U.S. 697 (1960).

147. State v. Simmonds, 5 Conn. Cir. 178, 247 A.2d 502 (1968); cf.
State v. Heller, 4 Conn. Cir. 174, 228 A.2d 815 (1966), cert. denied, 389
U.S. 902, 903 (dissenting opinion, Justices Fortas and Douglas), reh. denied,
389 U.S. 997 (1967).

148. IDAHO CODE ANN. §§ 19-1512, -1513 (1948); 2 SILVERSTEIN 185.
149. IDAHO CODE ANN. § 19-851 (Supp. 1969).
150. IDAHO CODE ANN. § 19-853 (Supp. 1969).
151. KEN. R. CRiM. P. 8.04 (1969).
152. KEN. R. CRiM. P. 8.04 (1962).
153. MD. ANN. CODE art. 26, § 11 (1957); MD. RULE 719(b) (1963).
154. MD. RULE 719(b) (Supp. 1968).
155. Id. See also Manning v. State, 237 Md. 349, 206 A.2d 563 (1965)

where the state supreme court held that an accused was entitled to court-
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Nevada. Although in the early 1960's Nevada furnished coun-
sel only for indigent felons,156 by statute Nevada presently affords
counsel for indigents accused of a "gross misdemeanor" or felony.157

A gross misdemeanor encompasses those crimes which are pun-
ishable by imprisonment in the county jail for not more than a
year or by a fine of not more than $1,000 or both.'5 8

New Mexico. The New Mexico statutes make provision for
counsel appointment for a "needy person" charged with a "serious
crime." 19 By statutory definition, "serious crime" includes fel-
onies and any misdemeanor which carries a possible penalty of

incarceration for more than six months.1 0 Under law prior to
Gideon, the right to counsel in New Mexico was limited to de-
fendants in capital and felony cases.' 6 '

North Carolina. To change the prior law under which counsel

was provided only in capital cases,' 62 shortly after Gideon was
decided the North Carolina legislature revised the right to ap-
pointed counsel statute to include accused felons within the scope
of the right and to provide that defendants charged with misde-
meanors would be furnished legal assistance "if in the opinion of
the judge such appointment is warranted.' 63 The early decisions
were inconclusive in defining what criteria a judge should utilize in
determining whether counsel should be appointed.16 4  However, in
1966 a federal district court sitting in North Carolina prescribed a
test:

Rather than lay down an inflexible rule that an indigent
is entitled to counsel in all misdemeanors other than traf-

appointed counsel when conviction for a series of petty offenses resulted
in imprisonment.

156. NEV. REV. STAT. § 174.120 (1957). See 3 SILvERsTEIn 451.
157. NEv. REV. STAT. § 178.397 (1967).
158. NEV. REV. STAT. § 193.140 (1967). By contrast a misdemeanor is a

crime, conviction of which can result in up to six months' incarceration or
a fine of up to $500 or both (see NEV. REV. STAT. § 193.120 (1967)).

159. N.M. STAT. ANN. § 41-22-3 (Supp. 1969).
160. N.M. STAT. ANN. § 41-22-2 (Supp. 1969).
161. N.M. STAT. ANN. § 41-11-2 (1953); cf. 3 SILVERsTEIN 511-14.
162. N.C. GEN. STAT. § 15-4.1 (1953).
163. N.C. GEN. STAT. § 15-4.1 (1963).
164. In State v. Sherron, 268 N.C. 694, 151 S.E.2d 599 (1966) the court

merely paraphrased § 15-4-1. However, in State v. Bennett, 266 N.C. 755,
147 S.E.2d 237, 238 (1966) the court said: "Some misdemeanors and some
circumstances might justify the appointment of counsel .... The facts of
an individual case would determine the action of the court .... "; and in
State v. Hayes, 261 N.C. 648, 135 S.E.2d 653, 654 (1964) the court said that a
serious misdemeanor was "a misdemeanor of such gravity that the judge
in the exercise of sound discretion deems that justice so requires [appoint-
ment of counsel]."
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fic violations, this court thinks it wiser to follow the lead
of Mr. Justice Douglas [Bate v. Illinois, 333 U.S. 640, 682
(1948) (dissenting opinion)] when he said that the
need for counsel is measured by the nature of the charge
(which would include possible penalty) and the ability of
the average man to face it without the aid of counsel,
and use this standard as a partial guide to aid the trial
judge in the exercise of his discretion. 165

The state supreme court re-examined North Carolina's right
to counsel statute in 1969 and concluded that it was unconstitu-
tional.' 60  In overruling its previous decisions,1' 7 the court sub-
stituted a test based upon the federal right to counsel rule that
requires the assignment of counsel in all criminal proceedings in
which punishment can exceed six months' imprisonment or a $500
fine.168 The court reaffirmed this position in later cases.16 9

Utah. An indigent is entitled to assigned counsel in Utah if
the penalty for the crime with which he is charged could be con-
finement for greater than six months in jail or prison.'70 When
Gideon was decided Utah law provided for counsel appointment in
felony cases only.' 7 '

Vermont. Prior to Gideon, Vermont courts appointed coun-
sel for accused felons only.'7 2  Currently a person in Vermont
charged with a crime that is "punishable by imprisonment for
more than sixty days or a fine of more than $1,000" is entitled to
assigned counsel if he is indigent. 1'7 3

Wisconsin. A Wisconsin statute provides that "in any case when

165. Creighton v. North Carolina, 257 F. Supp. 806, 810 (E.D. N.C.
1966). In Creighton, the defendant who had served about two months of a
two year prison term, attempted to escape. Under North Carolina laws
attempted escape from prison is a misdemeanor. Defendant, unaided by
counsel, was convicted of the charge and sentenced to six more months
of prison, to begin after he served his original sentence. In light of these
facts the court noted the above test but refused to grant relief to Creighton.
Instead, the court applied North Carolina's right to counsel statute and
stated that "the petitioner has alleged no facts which would show an abuse
of discretion on the part of the trial judge."
Id. at 811.

166. State v. Morris, 275 N.C. 50, 165 S.E.2d 245 (1969).
167. Id. at 251. Cases overruled: State v. Sherron, 268 N.C. 694, 151

S.E.2d 599 (1966); State v. Hayes, 261 N.C. 648, 135 S.E.2d 653 (1964).
168. 165 S.E.2d at 251.
169. State v. Batiste, 5 N.C. App. 511, 168 S.E.2d 510 (1969); State v.

Best, 5 N.C. App. 379, 168 S.E.2d 433 (1969); State v. Sims, 5 N.C. App.
288, 168 S.E.2d 238 (1969).

170. UTAH CODE ANN. § 77-64-2 (Supp. 1969).
171. UTAH CODE ANN. § 77-22-12 (1953); 3 SILVERSTEIN 733.
172. See 3 SILVERSTEIN 741-42.
173. VT. STAT. ANN. tit. 13, § 6503 (Supp. 1969).
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required by the United States or Wisconsin constitution, counsel
. . . will be appointed" for an indigent defendant.17 4  The state
supreme court has held that the right to counsel exists when in-

carceration of more than six months is possible. 175 Felons only
were accorded the right in Wisconsin prior to Gideon.176

IV. MISDEMEANOR STATES

The remaining nineteen jurisdictions have provisions for ap-
pointment of counsel in most misdemeanor cases.177 In three of
these states there have been no substantial changes since Gid-
eon,178 while in thirteen the scope of inclusion has enlarged from
the felony-only classification. 179 In Minnesota the right to ap-
pointed representation previously existed for felonies and serious
offenses.180  Although Colorado s1 ' and North Dakota' 8 2 both had
previously granted the right to apply to misdemeanants in certain
courts, those states have now modified their procedures so as to en-
compass all misdemeanants.

Apparently, in nine states virtually all misdemeanants have
the right to appointed counsel, 3 the only possible exceptions being
traffic offenses, which traditionally have been held to be quasi-
criminal and thus not technically within the definition of crime,

174. WIs. STAT. ANN. § 957.26 (Supp. 1969).
175. State ex rel. Plutshack v. Dept. of Health and Social Services, 37

Wis. 2d 713, 155 N.W.2d 549 (1968).
176. WiS. STAT. § 957.26 (1961); 3 SILVESTE N 787-801.
177. Alaska: see notes 188-90 infra; California: see notes 191-94 infra;

Colorado: see notes 195-98 infra; Delaware: see notes 199-201 infra;
Illinois: see notes 202-04 infra; Iowa: see notes 205-07 infra; Massachu-
setts: see notes 208-10 infra; Michigan: see notes 211-17 infra; Minnesota:
see notes 218-22 infra; New Hampshire: see notes 223-25 infra; New
Jersey: see notes 226-30 infra; New York: see notes 231-36 infra; North
Dakota: see notes 237-38 infra; Oregon: see notes 239-42 infra; Pennsyl-
vania: see notes 243-46 infra; Texas: see notes 247-49 infra; Washington:
see notes 250-52 infra; West Virginia: see notes 253-54 infra; Wyoming:
see notes 255-58 infra.

178. Delaware, Iowa, West Virginia. See note 14 supra.
179. Alaska, California, Illinois, Massachusetts, Michigan, New Hamp-

shire, New Jersey, New York, Oregon, Pennsylvania, Texas, Washington,
Wyoming. Of course, in many of these states counsel was appointed for
indigent misdemeanants in some localities, e.g., California: see 2 SILVERSTEIN
68-69; New York: see 3 SILVERSTEIN 531; Pennsylvania: see 3 SILVERSTEIN
637-39.

180. See notes 218-19 infra.
181. See text at notes 195-98 infra.
182. See text at notes 237-38 infra.
183. California, Colorado, New Jersey, New York, North Dakota, Penn-

sylvania, Washington, West Virginia, Wyoming.
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and municipal violations.'14  Six states have established the possi-

bility of imprisonment as the criterion to employ in deciding

whether state paid attorneys should be furnished.18 5 In four of the

states 86 a maximum penalty-fine or incarceration, is the ultimate

guideline.
187

Alaska. Before the Gideon decision, only indigent felons were

provided with counsel in Alaska. 88 The Alaska Rules of Criminal

Procedure currently make provision for appointed counsel at the

request of a defendant who states that he desires the assistance of

counsel, if the court determines that he is in fact financially un-

able to employ an attorney. 8 9 The rule applies exclusively in

Superior Courts, the right to appointed counsel in misdemeanor

proceedings specifically having been excluded from District

Courts. 90 Thus, the situation in Alaska appears to be that counsel

is furnished only in those misdemeanor cases that are tried in a

Superior Court.

California. A California statute, substantially similar to the

pre-Gideon law,' 91 appears to require the appointment of counsel

in almost any case that an individual is unable to pay.192 A state

184. 1 R. ANDERSON, WHARTON'S CRIMINAL LAW AND PROCEDURE 15,
§ 12 (1957):

At common law and independently of statutory enactments, punish-
ments for violations of municipal ordinances are treated as civil
actions, the imprisonment, after the noncompliance with the order
of the court imposing the payment of a fine, being looked on not
in the light of a punishment, but as a means of compelling a
compliance with the order of the court and enforcing payment, and
such view is generally followed. Whether they are to be so regarded
depends to a great extent on whether such offenses are made
punishable by the general law as crimes or misdemeanors. If such
violations are not made crimes by the general law, the proceedings
to enforce or for a violation of such ordinances are civil in their
nature. If such offenses are made crimes or misdemeanors by the
general law of the state, the proceedings must be considered as
criminal in their nature.

185. Illinois, Massachusetts, Minnesota, New Hampshire, Oregon, Texas.
186. Alaska, Delaware, Iowa, Michigan.
187. See text at notes 29-30 supra.
188. ALASKA R. CRIM. P. 39(b) (1963); see also 2 SiLvERSTEn 20.
189. ALASKA R. CRIM. P. 39(b) (Supp. 1968).
190. ALASKA R. CRlM. P. 1 (Supp. 1968).
In a misdemeanor case the provisions of the following rules of
criminal procedure shall not apply: ... Rule 39 ... (j) with
respect to appointment of counsel for indigent defendants.

191. CAL. PENAL CODE ANN. § 987 (West 1956).
192. CAL. PENAL CODE ANN. § 987a (Supp. 1968):
In any case in which a person, including a person who is a minor,
desires but is unable to employ counsel and in which counsel is
assigned in the superior court, municipal court, or justice court to
represent such a person in a criminal trial, proceeding or appeal
.... Counsel shall be appointed to represent, in the municipal
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court has held that the right to appointed counsel exists for "mis-
demeanors in a municipal or other inferior court."'193 Those
charged with traffic violations are likewise included.19 4

Colorado. During the intervening time since the decision of
Gideon the practice of appointing counsel for indigent misdemean-
ants, which had been within the court's discretion, 195 has become
uniform, at least in Colorado's most populous counties. 96 Accord-
ing to Colorado Rule of Criminal Procedure 44, which became oper-
ative January 1, 1963:

In any felony case, if ... the court finds that the defendant
is financially unable to obtain counsel, an attorney shall
be assigned to represent him at every stage of the trial
proceedings. In any misdemeanor case, upon such a show-
ing of indigency, an attorney may be assigned to repre-
sent the defendant at every stage of the trial proceedings. 197

Also, during the 1963 legislative session, Colorado enacted a public
defender act whereby the scope of right to counsel was expanded
to include juveniles and persons charged with municipal code vio-
lations.198

Delaware. The scope of the right to counsel in Delaware is
rather extensive in the coverage of misdemeanants. The pre-Gid-
eon'99 law was the same as that now which requires legal represen-
tation "in every case in which the law requires or in any other case

or justice court, a person who desires but is unable to employ
counsel, when it appears that such appointment is necessary to
provide an adequate and effective defense for defendant.

Yet, prior to Gideon, the general practice was not to appoint counsel in
misdemeanor cases. See 2 SILVERSTE IN 68-69.

193. In re Johnson, 62 A.C. 336, 42 Cal. Rptr. 228, 398 P.2d 420 (1965).
194. Blake v. Municipal Court, 242 Cal. App. 2d 857, 51 Cal. Rptr. 771

(1966).
195. COLO. REV. STAT. § 39-7-29 (1953) (repealed 1963).
196. See Quinn, The Wyoming Defender Aid Program: Something for

the Tin Cup, 2 LAND AND WATER L. REV. 167, 174 (1967); see also 2
SILVERSTEXN 91.

197. COLO. R. CRIM. P. 44.
198. COLO. REV. STAT. ANN. § 39-21-3 (1963):

(2) (a) The public defender may represent indigent persons
charged in district or county court with crimes which constitute
misdemeanors, juveniles upon whom a delinquency petition has
been filed, and persons charged with municipal code violations
as such defender in his discretion may determine, subject to
review by the court, if:

(b) The defendant, or his parent or legal guardian in de-
linquency actions, requests it; or

(c) The court, on its own motion or otherwise, so orders
and the defendant, or his parent or legal guardian in delinquency
actions, does not affirmatively reject of record the opportunity to
be represented by legal counsel in such proceeding.

199. See DEL. CODE ANN. tit. 11, § 5103 (1963); cf. note 201 infra.
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in which the court deems it appropriate. '20 0  In actual practice,
counsel is appointed when imprisonment can be longer than three
months.

2 0 1

Illinois. As before Gideon,20 2 appointment of counsel is re-
quired by statute in all cases in Illinois, except where the penalty
is a fine only.20 3  Case law has consistently upheld the indigent
misdemeanant's right to appointed representation when imprison-
ment is a possibility.20 4

Iowa. According to state statute, if a defendant is arraigned
without counsel the court must provide representation for him.20 5

The protection extends not only to felons but to misdemeanants
when the penalty might exceed a fine of $100 or imprisonment
for more than 30 days.20 6  Apparently, even before Gideon was
decided, the normal practice was to grant the right to misde-
meanants.

207

Massachusetts. In contrast to present practice, before Gideon
counsel was apparently assigned in Massachusetts only for fel-
ons.20 At the present time, if a defendant is charged with a crime
for which imprisonment may be imposed, the Massachusetts' laws
entitle him to have assigned counsel.20 9 Even in municipal court
proceedings the controlling factor is the possibility of incarcera-
tion.

210

Michigan. Under practice in Michigan prior to Gideon the

200. DEL. CODE ANN. SUPERIOR CT. R. CRIM. P. 44 (Supp. 1966).
201. Regarding the right to counsel in Delaware, Silverstein notes:
Whether an individual receives counsel when charged with a
misdemeanor is within the sole discretion of the court. However,
in every case where the individual is charged with a violation of
the narcotics laws, assault and battery, or any other crime that
may result in imprisonment for more than three months, it is
generally the practice to appoint counsel.

2 SILVERSTEIN 122.
202. ILL. ANN. STAT. ch. 110, § 101.26 (SUPREME CT. R. 26) (Smith-

Hurd 1956); but see 2 SILVERSTEIN 199-211.
203. ILL. ANN. STAT. ch. 38, § 133 (Smith-Hurd Supp. 1969).
204. People v. Dupree, 42 Ill. 2d 249, 246 N.E.2d 281 (1969); People v.

Brown, 49 Ill. App. 2d 243, 240 N.E.2d 173 (1968); People v. Garrett, 43
Ill. App. 2d 183, 193 N.E.2d 229 (1963).

205. IOWA CODE ANN. § 775.4 (1946).
206. See IowA CODE ANN. § 762.1 n.1 (1950). See also Op. ATT'Y GEN.

Oct. 20, 1966; Oct. 4, 1964. Cf. State v. Gruver, 260 Ia. 131, 148 N.W.2d 405
(1967).

207. See 2 SILVERSTEIN 240.
208. MASS. ANN. LAWS ch. 276, § 37A (1956); ch. 277, § 47 (1956).

Cf. 43 B.U. L. REv. 570, 575 n.42 (1963).
209. MASS. SUP. JUD. CT. RULE 3:10 (1969).
210. Williams v. Commonwealth, 350 Mass. 732, 216 N.E.2d 779 (1966).

See also MacDonnel v. Commonwealth, 353 Mass. 277, 230 N.E.2d 821 (1967).
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right to counsel was absolute only in felony cases. 211 Michigan
law now provides that anyone charged with the commission of a
felony or "misdemeanor not cognizable by a justice of the peace or
magistrate" is entitled to appointed counsel.2 12 Misdemeanors that
are cognizable by a justice of the peace include offenses that are
punishable by a fine not exceeding $100 or imprisonment in the
county jail not exceeding three months or both.213  Accordingly,
appointment of counsel would appear to be not required when
confinement cannot be longer than three months or the fine cannot
be over $100.

Some confusion apparently now exists in Michigan concern-
ing appointment of counsel for defendants charged with only a
misdemeanor cognizable by a justice of the peace. In People v.
Mallory,21 4 the Michigan supreme court held that an indigent
defendant charged only with a misdemeanor cognizable by a jus-
tice of the peace was entitled to have counsel appointed for appel-
late assistance.215  The confusion results from the fact that the
penalty imposed in Mallory was in the nature of a felony rather
than a misdemeanor. Although one justice in Mallory suggested
that to differentiate between rights to trial and appellate coun-
sel might promote a "high stake judicial poker game" and another
acknowledged that it would result in a "lack of logical symmetry,"
one lower court, subsequent to Mallory, has denied right to ap-
pointed counsel to an indigent charged only with a misdemeanor
cognizable by a justice of the peace. 210

Although the Michigan Supreme Court would conceivably ex-
tend the right to appointed counsel to indigent defendants charged
only with a misdemeanor cognizable by a justice of the peace, in
any event, it is clear that such right exists for defendants charged
with all other misdemeanors. 217

Minnesota. Pre-Gideon law21 8 was virtually identical to the
present Minnesota statute which includes within the scope of the
right to counsel any person charged with a felony or gross mis-
demeanor. 21 9 A gross misdemeanor is punishable by imprison-

211. See 2 SILVERSTEIN 361.
212. MICH. STAT. ANN. § 28.1253 (Supp. 1969).
213. MICH. STAT. ANN. § 28.1192 (1954).
214. 378 Mich. 538, 147 N.W.2d 66 (1967).
215. Id., 147 N.W.2d at 73.
216. People v. Lewis, 15 Mich. App. 225, 166 N.W.2d 491 (1968). See

also People v. Brooks, 16 Mich. App. 759, 168 N.W.2d 658 (1969).
217. See text at notes 212 and 213 supra.
218. MINN. STAT. ANN. § 611.07 (1962).
219. MINN. STAT. ANN. § 611-14 (Supp. 1969).
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ment for not more than a year or payment of a fine of not more
than $1,000 or both.2 20

However, in 1967 the Minnesota Supreme Court declared that
the right to counsel was available to a defendant whenever convic-
tion could result in imprisonment. 221 The court stated that whether
a crime was designated as misdemeanor, gross misdemeanor, or
felony is irrelevant for purposes of right to counsel:

We must look to the consequences of conviction rather than
the classification. The impact on an accused who suffers
loss of liberty by incarceration in a penal institution is the
same no matter how the crime of which he was convicted
was classified.

222

New Hampshire. Until after Gideon was decided, only ac-
cused felons were entitled to appointment of counsel. 223  Now,
when a defendant is charged with a felony or misdemeanor other
than a petty offense, he has a right to appointed counsel in New
Hampshire. 224 A petty offense includes offenses for which there
is no possibility of imprisonment and for which a fine cannot ex-
ceed $500.225

New Jersey. According to the New Jersey Revised Rules:
Every person charged with an indictable offense shall be
advised by the court of his right to retain counsel and to
have the Office of the Public Defender represent him if he
is indigent .... 226

Every person charged with a non-indictable offense shall
be advised by the court of his right to retain counsel or,
if indigent and constitutionally or otherwise entitled by
law to counsel, of his right to have counsel assigned with-
out cost.227

In New Jersey, non-indictable offenses are not technically
crimes.228 Consequently, in New Jersey an absolute right to ap-
pointed counsel is apparently extended to anyone charged with

220. MINN. STAT. ANN. § 609.03(2) (1964).
221. State v. Borst, 278 Minn. 388, 154 N.W.2d 888 (1967).
222. Id., 154 N.W.2d at 894.
223. N.H. REV. STAT. ANN. §§ 604:1, -2 (1955); cf. 3 SILvERsTEiN 456-59.
224. N.H. REV. STAT. ANN. § 604-A:2 (Supp. 1969).
225. N.H. REV. STAT. ANN. § 604-A: 1 (Supp. 1969):

The purpose of this chapter is to provide adequate representa-
tion for indigent defendants in criminal cases charged with felonies
or misdemeanors other than petty offenses or any juvenile charged
with being delinquent in any court of this state. For the purpose of
this chapter, a petty offense is any misdemeanor, the penalty for
which does not provide for imprisonment or a fine exceeding
$500 ....

226. N.J. REV. RULES 3:27-1 (Supp. 1969).
227. N.J. REV. RULES 3:27-2 (Supp. 1969).
228. See 3 SILVERSTEm 473, 477.
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any crime, whether felony or misdemeanor. Before the decision
of Gideon, only crimes imposing a felony-type sentence 229 were
included within the scope of those crimes to which the right to
counsel attached.2 30

New York. In New York right to appointed counsel exists for
any indigent charged with a crime. 23 1 By statutory definition,
crime includes felonies and misdemeanors but excludes most traf-
fic violations.

2 32

Case law seems to have applied the strict letter of the law so
that an accused misdemeanant, no matter how insignificant the
offense and penalty may seem, is always entitled to counsel,2

1
3

but traffic law violators are excluded from the right regardless
of the seriousness of the consequences 23 4 unless the offense has
been classified a misdemeanor by the legislature.233 Not until
after Gideon was the practice of appointing counsel for indigent
misdemeanants widespread in New York. 236

North Dakota. Before Gideon, whether a misdemeanant in
North Dakota had a right to appointed counsel was dependent
solely upon the county in which he committed the crime.2 3 7

229. N.J. REV. STAT. §§ 2:103-5, -103-6 (1937). See also § 2:103-1
(1937). Cf. 3 SILVERSTEIN 473.

230. Thus, regardless of the designation of the crime, right to counsel
extended only to accused felons in New Jersey prior to Gideon. See text
at notes 27-28 supra.

231. N.Y. CODE CRIM. PROC. § 188 (Supp. 1969).
232. See N.Y. PENAL LAW §§ 10.00-6, -4, -2 (McKinney 1967). See also

N.Y. PENAL LAW at 7-10, 16-19 (McKinney Supp. 1969-70) for an expla-
nation of the complex procedure used by the state for sentencing violators
of the New York laws.

233. People v. Witenski, 15 N.Y.2d 392, 259 N.Y.S.2d 413, 207 N.E.2d
358 (1965).

234. People v. Letterio, 16 N.Y.2d 307, 266 N.Y.S.2d 368, 213 N.E.2d
670 (1965), cert. denied, 384 U.S. 911 (1966).

235. People v. Burton, 47 Misc. 2d 107, 264 N.Y.S.2d 89 (1965).
236. N.Y. CODE CRIM. PROC. § 308 (1957); cf. 3 SILVERSTEIN 531.
237. In North Dakota, the statutes provide for county courts or county

courts with increased jurisdiction. Only those counties having a popula-
tion of 2,000 or more can qualify as a county court having increased juris-
diction; the determination is made by a county-wide election.

A former statute, N.D. CENT. CODE § 27-08-31 (1960), reads as follows:
"In all criminal cases in the county court having increased jurisdiction...
the court shall assign counsel ... " But cf. N.D. CENT. CODE § 29-01-27
(1960):
"In all criminal actions when it is satisfactorily shown to the court that
the defendant has no means and is unable to employ counsel, the court
shall appoint and assign counsel . .. .

Although § 29-01-27 was enacted prior to Gideon, 3 SILVERSTEIN 575
indicates that this provision was not being applied in the county or justice
courts (see note 238 infra) not having increased jurisdiction:

Counsel is provided for misdemeanor defendants only in county
courts with increased jurisdiction. In these courts such defendants
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Apparently, today counsel will be assigned to indigents in North
Dakota in all misdemeanor cases.2 38

Oregon. Although Oregon statutes, which have undergone only
minor revision since 1963,239 require appointment of counsel only in
criminal proceedings in which a felony sentence could be im-
posed,2' 0 a 1969 Oregon supreme court decision extended the right
to misdemeanants, including violators of municipal ordinances. 24'
The court noted that the seriousness of the crime is an inappropriate
criteria for determining whether counsel should be appointed:

If our objective is to insure a fair trial in every criminal
prosecution the need for counsel is not determined by the
seriousness of the crime. The assistance of counsel will
best avoid conviction of the innocent-an objective as im-
portant in the municipal court as in a court of general
jurisdiction.

242

Pennsylvania. According to a Pennsylvania rule of criminal
procedure, defendants in noncapital cases are entitled to have
assigned counsel. 243  Shortly after Gideon was decided and be-
fore the above rule was effectuated, the Superior Court of Penn-
sylvania ruled:

[W] e are of the opinion that in all criminal cases, excepting
those of a summary nature, the indigent defendant that
request counsel is entitled to such assistance. 244

are entitled to counsel regardless of the seriousness of the offense.
Thus whether or not a person accused of a misdemeanor violation
of state law is entitled to court-appointed counsel depends on the
county in which he is arrested. There is no provision for appoint-
ment of counsel in [the justice or remaining county courts].

238. The North Dakota statutes make provision for justice courts, or if
none, county courts to handle misdemeanor actions. Cf. N.D. CENT. CODE
§§ 27-07-01, -02 (1960), 27-18-01 (Supp. 1969); 27-18-04 (1960); 27-18-04.1
(Supp. 1969) and 33-01-08 (Supp. 1969). Until 1967 the jurisdiction of
the justice courts in criminal matters extended to proceedings in which
the crime was punishable by fine of not more than $500 or by imprisonment
in the county jail by not more than one year or both. See N.D. Sess.
Laws 1963 Ch. 252, § 1.

239. OR. REv. STAT. §§ 133.625, 135.320 (Repl. 1967).
240. OR. REv. STAT. § 135.320 (Repl. 1967).
241. Gebhart v. Gladden, 243 Ore. 145, 412 P.2d 29 (1966); see State

v. Blank, 241 Ore. 627, 405 P.2d 373 (1965).
242. Application of Stevenson, - Ore. -, 458 P.2d 414, 418 (1969).

The court also stated at 418:
We hold that no person may be deprived of his liberty who has
been denied the assistance of counsel as guaranteed by the Sixth
Amendment. This holding is applicable to all criminal prosecu-
tions for violations of municipal ordinances. The denial of assist-
ance of counsel will preclude the imposition of a jail sentence.

243. PA. R. CRiM. P. 318 (Supp. 1969).
244. Commonwealth ex rel. Formstone v. Myers, 202 Pa. Super 292,

196 A.2d 209, 210 (1963).
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Although statutory law operative prior to Gideon gave the
right to counsel only to defendants accused of capital crimes,2 45

actual practice extended the right to felons.24 6

Texas. By virtue of a 1965 statute, right to appointed counsel
exists in Texas for "an accused charged with a felony or misde-
meanor punishable by imprisonment. ' 247  This statute appears to
clear up the confusion generated by Texas decisions shortly after
Gideon.248 Before Gideon, the right extended to felons only.249

Washington. By statute, both before250 and after Gideon, only
one accused of a felony is guaranteed right to counsel in Washing-
ton.2 51 However, following the Gideon decision the state supreme
court held that the right must also exist for anyone charged with
a misdemeanor.

252

West Virginia. Under West Virginia law, whenever an ac-
cused so requests, the trial court may appoint counsel to assist
him, except for violations of traffic laws and municipal ordi-
nances. 253 Even prior to the Gideon decision the practice of pro-
viding counsel for indigent misdemeanants was widespread in West
Virginia.

25 4

Wyoming. Prior to 1969, Wyoming adhered to the pre-Gideon
practice of appointing counsel only for indigents accused of fel-
onies. 25 5  Silverstein notes that in actual practice some "high mis-

245. PA. STAT. ANN. tit. 19, § 783 (1930).
246. 3 SILVERSTEIN 635-39 indicates that many misdemeanants were like-

wise accorded assigned counsel.
247. TEX. CODE CRIM. PROC. § 26.04 (1966).
248. Cf. Braden v. State, 395 S.W.2d 45 (Tex. 1965); Ex parte Ruck-

man, 392 S.W.2d 136 (Tex. 1965); Pizzitola v. State, 374 S.W.2d 446 (Tex.
1964).

249. TEX. CODE CRIM. PROc. art. 494 (Supp. 1962).
250. WAsH. REV. CODE ANN. § 10.40.030 (1961).
251. WASH. REV. CODE ANN. § 10.01.110 (Supp. 1968).
252. City of Tacoma v. Heater, 67 Wash. 733, 409 P. 867 (1966). The

rationale employed by the court was that since the language of the Sixth
Amendment and Washington's Const. art. 1, § 22 (amendment 10) were
similar, and since Gideon applied to all criminal actions, misdemeanor
and felony alike, the state constitution should receive this definition and
interpretation. Id. at 869. See also Hendrix v. City of Seattle, 456 P.2d
696 (Wash. 1969).

253. W. VA. CODE ANN. § 62-3-1 (Supp. 1969).
254. W. VA. CODE ANN. § 62-3-1 (1961):
The accused shall be allowed counsel in a felony case, and if he
desires it in a misdemeanor case to assist him . . . [counsel] shall
be furnished ....

See also 3 SILVERSTEIN 786-87.
255. See Wyo. STAT. ANN. § 7-7 (1957) superseded by RULE 56 Wyo.

R. CRIM. P., amended, January 20, 1969, effective, February 11, 1969. See
also Wyo. STAT. ANN. § 7-171 (1957); superseded by Rule 56, Wyo. R. CRIM.
P., amended, Jan. 20, 1969, effective, Feb. 11, 1969. But see Quinn, The
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demeanors" were included.256 A 1969 criminal procedure rule,
although not in itself clear, no longer speaks in terms of felonies
but states that "every defendant . . shall be entitled to have
counsel assigned .... -257 A law review article published in 1967
lends support to the idea that the indigent misdemeanant in Wyo-
ming is entitled to assignment of counsel. 258

V. SUMMARY

The foregoing analysis of the trend of state provisions for
appointment of counsel for indigent defendants indicates that in the
seven years since the Gideon decision, the right has been extended
in a pronounced majority of states to defendants charged with
crimes of a lesser degree than strictly felonies. The following table
provides dramatic evidence of the extent of the trend toward inclu-
sion of defendants other than felons within the scope of the right to
counsel protection:

Appointment of Counsel for Indigent Defendants:
State Survey

at the December
time of the 31,

Gideon decision 1969
1) States appointing counsel for

defendants in capital cases only 5
2) States appointing counsel for

felons only 40 19
3) States appointing counsel for

felons and defendants accused
of "serious crime" 2 12

4) States appointing counsel for
most misdemeanants 3 19

The foregoing table reveals that, as respects right to counsel
in the fifty states, the pendulum has clearly swung past the man-
date of the narrow holding in Gideon.

As previously noted, no valid constitutional reason has been
advanced in aid of argument against the extension of Gideon.259

Since Gideon, the Court has declined, amid vigorous dissent, to re-

Wyoming Defender Aid Program: Something For the Tin Cup, 2 LAND
AND WATER L. REv. 167, 170 n.12 (1967).

256. 3 SILVERSTEIN 818.
257. WYO. R. CRIM. P. 6 (Supp. 1969).
258. See Quinn, The Wyoming Defender Aid Program: Something for

the Tin Cup, 2 LAND AND WATER L. REv. 167 (1967).
259. See note 45 supra.
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view the extent of the right to counsel. 260 Yet, the constitutional
mandate is clear: "In all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assistance of Counsel for his de-
fense."

In Mapp v. Ohio,261 the Court noted that a substantial number
of states had, prior to Mapp, instituted the very procedures re-
quired of the states by that decision.262 At the time of Gideon, a
requirement that the right to counsel be extended to defendants
other than felons would have created substantial hardship upon the
states, for only five states so extended the right. Today, however,
no such hardship would result. If the Court is now delaying
extension of Gideon until a substantial number of states have ex-
tended the right to appointed counsel to defendants other than
felons, it need delay no longer, for thirty-one states have now
extended the right to defendants charged with crimes less serious
than felonies-the time has arrived for review.

John F. Decker '70
Thomas J. Lorigan '70

260. See note 44 supra.
261. 367 U.S. 643 (1961).
262. Id. at 651.
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