
I RECENT CASE

CONSTITUTIONAL LAW-DUE PROCESS OF LAW-LACK OF PROVI-

SION FOR NOTICE AND HEARING TO DEBTOR-DEFENDANT PRIOR TO

GARNISHMENT RENDERS WISCONSIN PREJUDGMENT GARNISHMENT

PROCEDURE UNCONSTITUTIONAL--Sniadach v. Family Finance
Corp., 395 U.S. 337 (1969).

Ancillary to an action to collect $420 on a promissory note,
respondent finance company, pursuant to Wisconsin prejudgment
garnishment procedure, instituted a garnishment action in the
county court of Milwaukee County against petitioner as defendant
and her employer as garnishee. Respondent-garnishee answered
that unpaid wages of $63.18 were within its control; that one half
thereof would be paid to the defendant as a subsistence allowance
and the other half held subject to the further order of the court.
Petitioner moved for dismissal of the garnishment proceedings, al-
leging the procedure to be violative of Article I, section 9 of the
Wisconsin Constitution' and of the due process and equal protec-
tion clauses of the Federal Constitution. The county and circuit
courts upheld the constitutionality of the procedure.

On appeal, the Wisconsin supreme court affirmed the decisions
of the lower courts, concluding that the prejudgment garnishment
proceedings did not involve a final determination of the title to de-
fendant's property but merely preserved the status quo thereof
pending the outcome of the principal action. Thus, the procedure
did not deprive petitioner of her property in the constitutional
sense.2 Since the garnishment proceedings did provide for notice
and hearing to the defendant prior to a final determination of the
title to her property, the court held, in conclusion, that the procedure
did not deprive petitioner of her property without due process of
law.8 The Supreme Court of the United States granted certiorari.4

Held reversed: 5 the Wisconsin prejudgment garnishment procedure

1. Wisc. CONST. art. 1, § 9:
Every person is entitled to a certain remedy in the laws for all
injuries, or wrongs which he may receive in his person, prop-
erty, or character; he ought to obtain justice freely, and without
being obliged to purchase it, completely and without denial,
promptly and without delay, conformably to the laws.

2. Family Finance Corp. v. Sniadach, 37 Wis. 2d 163, 154 N.W.2d 259,
262 (1967).

3. Id., 154 N.W.2d at 264-65.
4. Sniadach v. Family Finance Corp., 393 U.S. 1078 (1969).
5. Sniadach v. Family Finance Corp., 395 U.S. 337 (1969).
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deprived petitioner of her property without due process of law-the
due process requirements of notice and hearing must be afforded
prior to the garnishment of defendant's property.(

Under the prejudgment garnishment procedure involved in
Sniadach, a garnishment action could be instituted by the plaintiff
at any time after a summons was issued in an action for damages
founded upon contract.7 The garnishment action was commenced
by (1) payment of a clerk's fee of $2.00 and a suit tax of $1.00, (2)
issuance of a garnishee summons by the clerk of the court, and (3)
service of a garnishee summons and an annexed verified com-
plaint.8 The defendant was to be served with notice of garnishment
and a complaint no later than ten days after service on the gar-
nishee.9 Within ten days after service on the defendant or the
garnishee, whichever was later, the plaintiff would file the original
garnishee summons and complaint with the clerk of the court.10

The garnishee, within twenty days after service of process, was re-
quired to file an answer in which he stated whether he was in-
debted to the defendant at the time of service." When wages were
the subject of a garnishment action, the garnishee would pay over
to the principal defendant a subsistence allowance out of the wages
or salary then owing in the sum of $25, for an individual with no
dependents, or $40 in the case of an individual with dependents
but never more than 50 per cent of the wages or salary owing. 12

The statutes also provided that no trial should be had of the gar-
nishment action until the plaintiff had judgment in the principal
action, and that if the defendant had judgment, the garnishment
action was to be dismissed with costs."1

Although the procedure established by the Wisconsin statutes
did not provide for a hearing on the validity of the garnishment
prior to rendition of a judgment in the principal action, the Wis-
consin courts judicially engrafted a practice into the garnishment
proceedings whereby a defendant was allowed to move to quash
or dismiss the garnishment action.14 The motion took the form
of one for summary judgment to dismiss the garnishment proceed-
ings on the ground that the complaint in the principal action failed

6. Id. at 341-42.
7. WIS. STAT. § 267.02(1) (a) (1965).
8. Wis. STAT. § 267.04(1) (1965).
9. WIS. STAT. § 267.07(1) (1965).

10. Wis. STAT. § 267.10(1)(2) (1965).
11. WIS. STAT. § 267.11(1) (1965).
12. WIS. STAT. § 267.18(2) (a) (1965).
13. WIS. STAT. § 267.16(1) (1965).
14. See Orton v. Noonan, 27 Wis. 572 (1871).
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to state a cause of action for damages founded upon contract.15

The Wisconsin supreme court determined that the availability of
this process of judicial review to one whose property had been gar-
nished provided sufficient protection against possible misuse or
abuse of the garnishment procedure to defeat petitioner's due proc-
ess argument. 6

Although Sniadach arose from the denial of petitioner's motion
to dismiss,17 Justice Douglas, for the majority, gave no recognition
to the Wisconsin court practice, mentioned above, whereby the pro-
priety of the garnishment could be tested by such motion prior to
final judgment.'8 According to Justice Douglas:

[T]he sole question is whether there has been a taking of
property without that procedural due process that is re-
quired by the Fourteenth Amendment.19

Douglas' answer is simple and unequivocal:

Where the taking of one's property is so obvious, it needs
no extended argument to conclude that absent notice and
a prior hearing . . . this prejudgment garnishment pro-
cedure violates the fundamental principles of due proc-
ess.

20

Thus, the Wisconsin Supreme Court's examination of whether
the Wisconsin garnishment procedure provided for the due process
requisites of notice and hearing between the time of garnishment
and final judgment was irrelevant. Under Douglas' analysis, peti-
tioner's property was taken, in the Fourteenth Amendment sense,
by the garnishment itself, not, as determined by the Wisconsin
court, by the final judgment. Since due process requires that notice
and hearing be provided prior to deprivation of property,2 ' the Wis-
consin post garnishment review must necessarily fail.

15. Chernin v. International Oil Co., 261 Wis. 308, 52 N.W.2d 785
(1952).

16. 154 N.W.2d at 265:
Thus potential abuses of garnishment before judgment are subject
to judicial review before trial of the principal action. Moreover, a
garnishment without probable cause can be the basis of a suit for
malicious prosecution. We, therefore, find no denial of due process
in the failure of the garnishment statutes to contain a provision
for judicial review of the propriety of a garnishment action prior
to trial of the principal action, inasmuch as such rights exist inde-
pendently of statute.
17. Id. at 261.
18. Although notice was given to the defendant, it was given after,

rather than before the garnishment (taking) and was thus irrelevant under
Douglas' reasoning.

19. 395 U.S. at 339.
20. Id. at 342.
21. See Armstrong v. Manzo, 380 U.S. 545, 550 (1965); Schroeder v.

New York, 371 U.S. 208, 211 (1962); Walker v. City of Hutchinson, 352 U.S.
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To what extent, then, does Sniadach clarify or redefine the due
process clause of the Fourteenth Amendment? As noted by Justice
Douglas, the Court has frequently dealt with the question of what
constitutes "the right to be heard" within the meaning of proce-
dural due process. 22  Quoting from Mullane v. Central Hanover
Bank and Trust Co., he states:

The right to be heard "has little reality or worth unless
one is informed that the matter is pending and can choose
for himself whether to appear or default, acquiesce or con-
test."

23

Other language from Mullane is even more pertinent in the Snia-
dach context:

Many controversies have raged about the cryptic and ab-
stract words of the Due Process Clause but there can be
no doubt that at a minimum they require that deprivation
of life, liberty or property by adjudication be preceded by
notice and opportunity for hearing appropriate to the
nature of the case.24

That the due process clause of the Fourteenth Amendment requires
notice and hearing to the property owner prior to a "taking" of his
property by state action is too well settled to admit of doubt.

Consequently, the significance of Sniadach does not lie in a
redefinition or modification of the meaning of procedural due proc-
ess. Rather, the Court in Sniadach clarified the degree of state
interference with private property which will qualify as a "depriva-
tion of property" in terms of the Fourteenth Amendment. As a
result of Sniadach, a "taking," though only temporary and con-
ditional, of a debtor's property without accordance of the require-
ments of due process is constitutionally proscribed, unless, as
recognized by Justice Douglas, such taking emanates from "an
extraordinary situation requiring special protection to a state or
creditor interest. '25

112, 115 (1956); Covey v. Town of Somers, 351 U.S. 141, 146 (1956); Mullane
v. Central Hannover Bank and Trust Co., 339 U.S. 306, 313 (1950); Milliken
v. Meyer, 311 U.S. 457, 463 (1940); Grannis v. Ordean, 234 U.S. 385, 394
(1914).

22. 395 U.S. at 339.
23. Id. at 339-40.
24. Mullane v. Central Hannover Bank and Trust Co., 339 U.S. 306, 313

(1950) (emphasis added).
25. 395 U.S. at 339:
Such summary procedure may well meet the requirements of due
process in extraordinary situations .... But in the present case no
situation requiring special protection to a state or creditor interest
is presented by the facts; nor is the Wisconsin statute narrowly
drawn to meet any such unusual condition. Petitioner was a resi-
dent of this Wisconsin community and in personam jurisdiction was
readily obtainable.
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Although various courts have adjudged summary garnishment 26

and attachment 27 procedure to be harsh or extreme, no jurisdiction,
state or federal, has previously determined the prejudgment gar-
nishment process or other attachment procedure to be violative
of the due process clause of the Fourteenth Amendment. 28 The
only prior Supreme Court decision in which consideration was
given to the constitutionality of summary garnishment or attach-
ment procedure was McKay v. McInnes, 29 the case deemed deter-
minative of Sniadach by Justice Black in his caustic dissent.3 0

McKay was a per curiam affirmance of a Maine Supreme Court
decision8 1 on the authority of two United States Supreme Court
cases, Ownbey v. Morgan3 2 and Coffin Brothers & Co. v. Bennett.83

Both Ownbey and Coffin Brothers were cited by Douglas as falling
within the penumbra of the "extraordinary situation" rule; that is,
those cases involved factors which required special protection to a
state or creditor interest and, thus, were distinguishable from Snia-
dach.

3 4

The "extraordinary situation" present in Ownbey3 5 involved the

26. Clarkin v. Worthley, 114 F. Supp. 877; 879 (W.D. Mo. 1953); Krie-
ger v. Sheffield, Garrett & Carter, 341 S.W.2d 564, 566 (Tex. Civ. App.
1960); Talbert v. Solvento Chemical Products, Inc., 304 Mich. 557, 8 N.W.2d
637, 640 (1943).

27. Petroni v. Bass, 186 F. Supp. 759, 760 (D.D.C. 1960); Siegel v.
Northern Boulevard & 80th Street Corp., 31 A.D.2d 182, 295 N.Y.S.2d 804,
806 (1968); United States Liability Insurance Co. v. Superior Court, 252
Cal. App. 2d 557, 60 Cal. Rptr. 723, 725 (1967); Lubrication Engineers, Inc.
v. Parkinson, 341 S.W.2d 876, 878 (Mo. App. 1961); Willshire v. Frees, 184
Tenn. 523, 201 S.W.2d 675, 678 (1947); Jewett State Bank, Inc., v. Evans, 129
S.W.2d 1202, 1203 (Tex. Civ. App. 1939); Cornett v. Greever, 272 Ky. 241,
113 S.W.2d 1127, 1131 (1937); Hogue v. McAllister, 122 Wash. 347, 210 P.
671, 672 (1922); Rabbitt v. Frank C. Weber & Co., 297 Ill. 491, 130 N.E. 787,
790 (1921).

28. The Supreme Court of Indiana held the garnishment laws of that
state to be unconstitutional on equal protection grounds. See Martin v.
Loula, 208 Ind. 346, 194 N.E. 178 (1935).

29. 279 U.S. 820 (1928).
30. 395 U.S. at 344. Justice Black stated:
The Wisconsin law is said to violate the "fundamental principles of
due process." Of course the due process clause of the Fourteenth
Amendment contains no words that indicate that this Court has
power to play so fast and loose with state laws. The arguments
the Court makes to reach what I consider to be its unconstitutional
conclusion, however, shows why it strikes down this state law. It
is because it considers a garnishment law of this kind to be bad
state policy, a judgment I think the state legislature, not this Court,
has power to make.
31. McInnes v. McKay, 127 Me. 110, 141 A. 699 (1928).
32. 256 U.S. 94 (1921).
33. 277 U.S. 29 (1928).
34. 395 U.S. at 339. See note 25 supra.
35. Ownbey v. Morgan involved an action for a debt in which a writ of

foreign attachment had been issued. The defendant claimed that requiring
foreign defendants to secure a surety's guarantee in order to be allowed to
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inability of the court to obtain personal jurisdiction over the debtor-
defendant due to his absence from the state.36 Consequently, the
only instrument available to the court to secure protection of the
creditor's interest was the attachment of defendant's property
within the state without notice or hearing given to the defend-
ant prior to the attachment. Similarly, in Coffin Brothers37

personal jurisdiction over the defendants could not be obtained,
since, as noted by the Georgia supreme court,

[t]he act . . . does not provide for the rendition of judg-
ments in personam against the stockholder of banks . . .
but provides only for summary issuance of execution
against stockholders of such banks, as a mode only of com-
mencing against them suits to enforce their statutory lia-
bility to depositors .... 8

Thus, to protect the depositors, attachment without prior notice
and hearing was a necessary adjunct to the suit.

However, the Maine supreme court decision affirmed by the
per curiam decree in McKay v. McInnes is not as readily distin-
guished. That case involved an attachment, ancillary to an action
on a debt, of the defendant's real estate and stock. The Maine
Supreme Court, originating the reasoning later cited by both the
Wisconsin Supreme Court 39 and Justice Black in Sniadach,40 held
the attachment procedure to be non-violative of the Fourteenth
Amendment:

But, although an attachment may, within the broad mean-
ing of the preceding definition, [the Constitutional defini-

appear in the cause to have the attachment released amounted to a depri-
vation of property without due process of law. The Court affirmed the
judgment of the lower court, finding no deprivation of due process for the
reasons that the procedure was as old as the common law itself and the
condition imposed had a reasonable relation to the conversion of a proceed-
ing quasi in rem into an action in personam and was not therefore, so arbi-
trary as to contravene the due process clause.

36. 256 U.S. at 99.
37. Coffin Brothers were stockholders in a bank which had closed and

turned its affairs over to the Superintendent of Banks. Georgia statutes
provided that all stockholders could be assessed one-hundred percent of
the par value of their stock in order to satisfy the demands of the deposi-
tors, and furthermore, that if such assessment were not paid an execution
would issue and become a lien on all property of the stockholder. Plain-
tiffs attacked this provision claiming it authorized an execution and the
creation of a lien before and without any judicial proceeding. Justice
Holmes, for the Court, found no objection to the procedure since it pro-
vided a method, an affidavit of illegality, to present a defense. The
mere fact that the execution emanated from an agent of the state rather
than a court made no difference.

38. Coffin Bros. & Co. v. Bennett, 164 Ga. 350, 138 S.E. 670, 671 (1927).
39. 154 N.W.2d at 263.
40. 395 U.S. at 348 (dissenting opinion).
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tion] deprive one of property, yet conditional and tempo-
rary as it is and part of the legal remedy and procedure by
which the property of a debtor may be taken in satisfaction
of the debt, if judgment be recovered, we do not think it
(the "taking" of defendant's property) is the deprivation of
property contemplated by the Constitution. And if it be, it
is not a deprivation without "due process of law" for it is a
part of a process, which during its proceeding gives notice
and opportunity for hearing and judgment of some judicial
or other authorized tribunal.41

In contrast, no language in either the Ownbey or Coffin Brothers
cases alluded to the possibility that a "taking" by way of attach-
ment or garnishment was not that type of "deprivation of property"
contemplated by the Constitution. Also, since McKay was decided
by per curiam decision by the United States Supreme Court and
upon an agreed statement of facts by the Maine supreme court, it
is virtually impossible to determine whether those facts presented
circumstances requiring application of the "extraordinary situation"
exception to the usual due process requisites of notice and prior
hearing. However, in light of the Supreme Court's affirmance of
the Maine case on the authority of Ownbey and Coffin Brothers,
both "extraordinary situation" cases, perhaps the Court also con-
sidered McKay to involve an "extraordinary situation." Moreover,
some indication that the defendant in McKay was an out of state
resident, the factor which gave rise to application of the "extra-
ordinary situation" exception in Ownbey, is provided by the fact
that he appeared specially to contest the jurisdiction of the court.42

Although, as noted above, McKay could conceivably have been
an "extraordinary situation" case, Justice Douglas chose other
grounds upon which to distinguish it from Sniadach. McKay was
cited by Justice Douglas as establishing "[a] procedural rule that
may satisfy due process for attachments in general," but "does

41. McInnes v. McKay, 127 Me. 110, 141 A. 699, 702 (1928).
42. Id., 141 A. at 701. The Maine Supreme Court has clearly indicated

that jurisdictional objections could be made by way of a special appear-
ance: "[I]n actions at law ... if the jurisdictional failure was evident
upon the face of the record, advantage of the failure could properly be taken
by motion to dismiss filed by an attorney under special appearance."
Munsey v. Groves, 151 Me. 200, 117 A.2d 64, 66 (1955).

Another Maine case explicitly stated that a special appearance should
be made by nonresident defendants to contest the court's jurisdiction:

[I] f these nonresident defendants had desired to object to the juris-
diction of the court, they should have entered a special or condi-
tional appearance. Such an appearance, made for the purpose of
urging jurisdictional objections, is clearly recognized by all courts
and works upon practice.

Flint v. Comly, 95 Me. 251, 49 A. 1044, 1046 (1901).

[Vol. 3
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not necessarily satisfy procedural due process in every case. '48 Al-
though the above language indicates that perhaps Justice Douglas
considered a distinction to exist between attachments and garnish-
ments for purposes of due process, nowhere in the Sniadach opinion
does he elaborate on such a distinction. Moreover, most courts
which have considered the question, have either failed or refused to
distinguish between the relevant effect of the two procedures.4 4

Rather, the distinction between McKay and Sniadach actually
advanced by Douglas, was one between wages and other types of
property.45 In terms of due process, according to Douglas, the
summary deprivation of an alleged debtor's wages requires more
stringent procedural safeguards than does the application of similar
summary process to other property:

The fact that a procedure would pass muster under a feu-
dal regime does not mean it gives necessary protection to
all property in its modern forms. We deal here with wages
-a specialized type of property presenting distinct prob-
lems in our economic system. 46

The result [dependence on wages] is that a prejudgment
garnishment of the Wisconsin type may as a practical mat-
ter drive a wage earning family to the wall.47

In essence, Douglas is saying that the economic existence of mod-
ern man, unlike that of his feudal counterpart, is largely dependent
upon unrestricted access to a particular type of property, his earned
wages. 48

43. 395 U.S. at 340.
44. U.S. v. Liverpool & London & Globe Ins. Co., 209 F.2d 684, 687-

88 (5th Cir. 1953); Feldmann Ins. Agency v. Brodsky, 195 F. Supp. 483, 486
(D. Md. 1961); Insurance Co. of North America v. Maxim's of Nebraska,
178 Neb. 274, 132 N.W.2d 885, 886 (1965); Brewington v. Brewington, 215
Tenn. 475, 387 S.W.2d 777, 780 (1965); Mendozo v. Acme Transfer & Storage
Co., 66 N.M. 32, 340 P.2d 1080, 1083 (1959); Standard Steel Works v. Crut-
cher-Rolfs-Cummings, Inc., 176 Kan. 121, 269 P.2d 402, 406 (1954); Cole v.
Randall Park Holding Co., 201 Md. 616, 95 A.2d 273, 277 (1953); Russell v.
Fred G. Pohl Co., 7 N.J. 32, 80 A.2d 191, 194 (1951); Woods v. Amulco
Products, 205 Okla. 34, 235 P.2d 273, 278 (1951); Snyder Motor Co. v. Uni-
versal Credit Co., 199 S.W.2d 792, 794 (Tex. Ct. Civ. App. 1947); Olsen v.
National Grocery Co., 15 Wash. 2d 164, 130 P.2d 78, 80 (1942); Smith v.
Davis, 131 Me. 9, 158 A. 359, 361 (1932); Coller v. Sheffield Farms Co., 129
Misc. 600, 223 N.Y.S. 305, 310 (1927); First Nat'l. Bank v. Ellison, 135 Miss.
42, 99 So. 573, 574 (1924); Bugg v. Consolidated Grocery Co., 155 Ga. 550,
118 S.E. 56, 58 (1923); Eller v. National Motor Vehicle Co., 181 Iowa 679,
165 N.W. 64, 66 (1917).

45. 395 U.S. at 340.
46. Id.
47. Id. at 341-42.
48. See 1 F. POLLOCK & F. MAITLAND, THE HISTORY or ENcUsH LAw

365-83 (2d ed. 1898).
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Other courts have also recognized the importance of wages as
a special form of property. 4 The Supreme Court, in a case in which
consideration was given to the Fourteenth Amendment and the
term "property," stated:

It has been well said that, "The property which every man
has in his own labor, as it is the original foundation of all
other property, so it is the most sacred and inviolable. The
patrimony of the poor man lies in the strength and dex-
terity of his own hands, and to hinder his employing this
strength and dexterity in what manner he thinks proper
without injury to his neighbour is a plain violation of this
most sacred property.

50

However, although wages certainly are "a specialized type of
property presenting distinct problems in our economic system,"
there would seem to exist little distinction between wages and cer-
tain other types of property, the deprivation of which could also
"drive a debt-ridden family to the wall." For instance, to a family
saddled with debt, the loss by summary process of wages earned,
paid, and deposited in a bank account could create financial ad-
versity of a magnitude at least equal to that caused by the loss of
petitioner's wages in Sniadach. Similarly, anyone whose livelihood
comes from sources other than wages, such as rental income, an-
nuity income, or income produced by stock or bonds, could be
"driven to the wall" by the loss, though that loss be temporary,
of that source of income. Consequently, a distinction, for pur-
poses of the application of a dual standard of procedural due proc-
ess, between garnishment of wages, and garnishment and attach-
ment of other forms of property, may be of questionable validity.
As a result, it is difficult to perceive how the effect of Sniadach
can be limited merely to the garnishment of wages. Rather pro-
cedural safeguards prescribed by Sniadach may be applicable to
attachments of all forms of property.

Justice Harlan, in concurrence,," failed to note a difference
between wages and other types of property. His reference is gen-
eric, to property only:

I think that due process is afforded only by the kinds
of "notice" and "hearing" which are aimed at establishing
the validity, or at least the probable validity, of the under-
lying claim against the alleged debtor before he can be de-

49. See, e.g., Butchers' Union Co. v. Crescent City Co., 111 U.S. 746
(1884); Frorer v. People, 141 Ill. 171, 31 N.E. 395 (1892); State v. Goodwill,
33 W. Va. 179, 10 S.E. 285 (1889).

50. Butchers' Union Co. v. Crescent City Co., 111 U.S. 746, 757 (1884).
51. 395 U.S. at 342.
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prived of his property or its unrestricted use. 2

Moreover, Harlan did not choose to distinguish Mclnnes from Snia-
dach as did Douglas. Justice Harlan merely stated that:

. . . I am quite unwilling to take the unexplicated per curiam
in McKay v. McInnes ... as vitiating or diluting these
essential elements of due process.5 3

Also cited, but without an elaborating discussion, by Justice
Douglas as being analogous to Sniadach was Coe v. Armour Fertili-
zer Works.5 4 In Coe a corporate creditor received judgment and se-
cured a writ of execution thereon against the lands and goods of
the corporation, only to discover that upon return of the writ, the
sheriff was unable to locate any property of the judgment debtor
upon which to levy. Pursuant to Florida statute,55 the judgment
creditor then obtained writ of execution against the goods of a
stockholder of the corporation to the extent of the stockholder's
unpaid stock subscription in the company. A formal levy was then
made, without notice or hearing, upon a parcel of the stockholder's
land. Although the Court did hold that the lack of provision for
notice and prior hearing rendered the statute invalid as being
repugnant to the due process clause of the Fourteenth Amend-
ment,56 the failure of the state to provide for notice and hearing
prior to issuance of a writ of execution was clearly distinguished
from the situation involving a similar failure prior to issuance of a
writ of attachment. The court stated:

The writ of execution cannot of itself be treated as equiva-
lent to a writ of attachment, establishing a lien upon the
stockholder's property, but going no further until he has
had an opportunity to show cause why that property
should not be applied to the payment of the corporation's
debt. Not only is such a purpose wholly unexpressed in
the writ [of execution], but such is not its normal func-
tion or effect, no "day in court" is named, and there is no
provision for notice or monition by service, publication,
mailing, or otherwise.5 7

Obviously, a writ of execution, unlike the garnishment procedure

52. Id. at 343 (emphasis added).
53. Id. at 343-44.
54. 237 U.S. 413 (1915).
55. FLA. GEN. STAT. § 2677 (1906), as amended by act of 1909:
May Issue Against Stockholders. If any execution shall issue
against the property or effects of any corporation, and there cannot
be found whereon to levy, then such execution may be issued
against any of the stockholders to an extent equal in amount for so
much as may remain unpaid upon their subscription to capital
stock and no further.
56. 237 U.S. at 422-23.
57. Id. at 425 (citations omitted).
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in Sniadach, involves a final determination of the status of the
debtor's property. Consequently, questionable authority is sup-
plied the majority opinion in Sniadach by the citation of Coe.

The only other court, state or federal, to determine on due
process considerations, the constitutionality of summary garnish-
ment or attachment procedure, was the Supreme Court of West
Virginia in Byrd v. Rector.58 However, since the defendants
in Byrd were nonresidents,5 9 that case can also be distinguished as
one requiring invocation of the "extraordinary situation" rule.

Obviously, the Sniadach decision invalidates all state prejudg-
ment garnishment procedure wherein the creditor may obtain gar-
nishment, in the absence of an "extraordinary situation," by
merely alleging a debt due. However, those statutes which are
narrowly drawn so as to permit garnishment before judgment
(without notice or prior hearing) only when necessary to protect
a state or creditor interest would seem to fall clearly within the
exception enunciated by Douglas for "extraordinary situations."60

Although Justice Douglas cited several cases 6' in support of the
"extraordinary situation" exception to the usual due process re-
quirements of notice and prior hearing, the extent and scope of the
"extraordinary situation" rule is not, as yet, clear. However, the
Court has upheld governmental "taking" of property by summary
procedure in the following general situations: where attach-
ment or garnishment of property is necessary to obtain in rem
jurisdiction; 62 where seizure by summary process was required to
protect the public health, safety, and welfare; 6

3 where seizure by
summary process of property belonging to citizens has been found

58. 112 W. Va. 192, 163 S.E. 845 (1932).
59. Id., 163 S.E. at 848.
60. See note 25 supra.
61. 395 U.S. at 339 citing, Ewing v. Mytinger & Casselberry, Inc.,

339 U.S. 594 (1950); Fahey v. Mallonee, 332 U.S. 245 (1947); Coffin
Brothers & Co. v. Bennett, 277 U.S. 29 (1928); Ownbey v. Morgan, 256
U.S. 94 (1921).

62. Coffin Brothers & Co. v. Bennett, 277 U.S. 29 (1928); Ownbey v.
Morgan, 256 U.S. 94 (1921).

63. Ewing v. Mytinger and Casselberry, Inc., 339 U.S. 594 (1950)
(seizure of misbranded packages of food); Fahey v. Mallonee, 332 U.S. 245
(1947) (summary seizure of control of Savings & Loan Association pend-
ing an examination into its operations); Bowles v. Willingham, 321 U.S. 503
(1944) (establishment of maximum rental charges on certain properties
during World War II); Adams v. Milwaukee, 228 U.S. 572 (1913) (deleteri-
ous food); Hutchinson v. Valdosta, 227 U.S. 303 (1913) (city compelled
property owners to connect with a municipal sewer); Norfolk & Suburban
Turnpike Co. v. Virginia, 225 U.S. 264 (1912) (collection of tolls suspended
by state until turnpike repaired); North American Storage Co. v. Chicago,
211 U.S. 306 (1908) (deleterious food).
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necessary to the national security during times of war; 4 and
where the United States has acquired property by eminent domain
without paying for the property or determining the amount of
compensation prior to the taking. 5

Nebraska's prejudgment garnishment procedure 0 would ap-
pear to be an ideal example of a narrowly drawn statute designed
to permit prejudgment garnishment of wages without notice and
prior hearing only when an "extraordinary situation" requiring
special protection to a state or creditor interest is present. Before
a prejudgment garnishment may be obtained by a creditor under
the Nebraska statutes, one or more of the following conditions must
be present and alleged:6 7 that the defendant or one of several
defendants (1) is a foreign corporation or a nonresident of the
state; (2) has absconded with the intent to defraud his creditors;
(3) has left the county of his residence to avoid the service of a
summons; (4) so conceals himself that a summons cannot be served
upon him; (5) is about to remove his property, or a part thereof, out
of the jurisdiction of the court, with the intent to defraud his
creditors; (6) is about to convert his property, or a part thereof,

64. Societe Internationale v. Rogers, 357 U.S. 197 (1958); Interna-
tional Paper Co. v. United States, 282 U.S. 399 (1931); Russian Volunteer
Fleet v. United States, 282 U.S. 481 (1931); United States v. Pfitsch, 256
U.S. 547 (1921); Stoehr v. Wallace, 255 U.S. 239 (1921); Central Union
Trust Co. v. Garvan, 254 U.S. 554 (1921); Miller v. United States, 78 U.S.
(11 Wall.) 268 (1870).

65. Crozier v. Krupp, 224 U.S. 290 (1912); United States v. Jones,
109 U.S. 513 (1883); Kohl v. United States, 91 U.S. 367 (1875).

66. The pertinent Nebraska Statutes relating to prejudgment gar-
nishment are NEB. REV. STAT. §§ 25-1001, -1010 (Reissue 1964). Section
25-1010 requires that the affidavit of garnishment contain the necessary
allegations of an affidavit of attachment, found in section 1001 (See text
following note 67 infra). Section 25-1010 provides that:

(1) When an affidavit is made by the plaintiff, his agent, or his
attorney and is filed in a civil action, containing the necessary alle-
gations of an affidavit of attachment, and in addition that the
plaintiff has good reason to and does believe that any person, part-
nership, or corporation, to be named, and within the county where
the action is brought, has property of the defendant, describing the
same, in his possession, that cannot be levied upon by attachment,
the clerk of the district court shall issue a summons requiring such
person, partnership or corporation as garnishee to answer written
interrogatories, to be furnished by the plaintiff and attached to
such summons, respecting the matters set forth in section 25-1026.
(2) The summons, referred to in subsection (1) of this section,
shall be returnable within five days from the date of the issuance
thereof and shall require the garnishee to answer within ten days
from the date of issuance. The garnishee shall hold the property of
every description and the credits of the defendant in his possession
or under his control at the time of the service of the summons and
interrogatories until the further order of the court.
67. The nine conditions listed in the text following footnote 67 are

found in NEB. REV. STAT. § 25-1001 (Reissue 1964). See note 66 supra.
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into money, for the purpose of placing it beyond the reach of his
creditors; (7) has property, or rights in action, which he conceals;
(8) has assigned, removed, or disposed of, or is about to dispose of
his property, or a part thereof, with the intent to defraud his cred-
itors; or (9) fraudulently contracted the debt or incurred the
obligation for which suit is about to be or has been brought.

The first condition listed above is obviously designed to allow
a creditor to obtain jurisdiction in rem or quasi in rem over a
foreign defendant, and thus, is clearly within the exception, as
previously discussed, found in the Ownbey case. Conditions (2)
through (8) involve situations wherein the defendant has so acted
with respect to the property so as to indicate an intent to defraud
his creditors, a situation obviously requiring special protection of
the creditor's interest. The last condition, wherein the debtor has
fraudulently contracted the debt, while not strictly one in which
there is any state or creditor interest to be protected, does involve
circumstances which could give rise to an argument that the prop-
erty never did rightfully belong to the defendant and that he there-
fore has no basis to complain that he is being deprived of his
property without due process of law. Consequently, Nebraska's
prejudgment garnishment and attachment procedures would seem
to be "narrowly drawn to protect a creditor interest."

However, an examination of the underlying purpose of the
"extraordinary situation exception" may cast suspicion upon the
constitutionality of the Nebraska statute for another reason.68 Al-
though the Nebraska procedure permits prejudgment garnishment
without notice or prior hearing only when necessary to "protect a
creditor interest," nevertheless, the statute does not provide for a
hearing on the validity of that garnishment until final judgment has
been rendered in the principal action.69 The purpose of the "extra-

68. The California supreme court recently declared that state's pre-
judgment garnishment procedure to be unconstitutional on grounds similar
to those expressed in the text following this footnote (see 38 U.S.L.W.
2445 (Feb. 17, 1970) (No. 32)). The California statute, while not as "strictly
drawn" as Nebraska's, allowed garnishment only to protect an unsecured
creditor's interest (see CAL. CODE CIV. PRO. § 537-38 (West Supp. 1970)).

69. The Nebraska garnishment procedure does provide for intervention
into the garnishment proceedings by the defendant in the original action.
NEB. REV. STAT. § 25-1030.03 (Reissue 1964), provides:

Any person claiming ownership of any money or property sought
to be reached in the possession or under the control of the gar-
nishee as the property of the defendant in the original action may
intervene in the garnishment proceedings by a suitable pleading
and set up facts showing that the debt or the property with which
it is sought to charge the garnishee is the property of such inter-
vener. The defendant in the original action may by a suitable
pleading filed in the garnishment proceedings set up facts show-
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ordinary situation" exception to the usual due process requirements
of notice and hearing prior to a "deprivation of property" would
seem to be to provide protection for the creditor by ensuring that,
at the least, some of the debtor's property will be placed within
the custody of the court to be available to satisfy the creditor's
claim should he obtain judgment. Consequently, once that pur-
pose is realized and the court obtains custody of the debtor's prop-
erty, the "extraordinary situation" which permitted suspension of
the usual notice and hearing requirements of due process is
extinguished and logic would dictate that due process should re-
quire that provision be made for immediate notice to the debtor
and that opportunity for a hearing within a reasonable time be
available to him to contest the validity of the garnishment.

. Support for the proposition that notice must be given and op-
portunity for hearing made available to the debtor after garnish-
ment, even where circumstances requiring application of the "extra-
ordinary situation" exception are present, is also seen in Justice
Douglas' concern with the inability of the wage earner to finan-
cially survive the period of time when his wages are "tied up" in
court.7 0 Following garnishment, the impoverished debtor, in des-

ing that the debt or the property with which it is sought to charge
the garnishee is (1) exempt from execution, or (2) for any other
reason is not liable for plaintiff's claim. If issue on such interven-
tion or on such pleading by the defendant in the original action is
joined by the plaintiff, it shall be tried with the issues as to the
garnishee's liability. If such debt or property or any part thereof
is found to be the property of the intervener, or is found to be
exempt or not liable, the garnishee shall be discharged as to that
part which is exempt or not liable.

However, NEB. REV. STAT. § 25-1031 (Reissue 1964), specifies that the gar-
nishee's liability shall not be decided until the outcome of the original
action has been determined. Consequently, the question of the debtor-de-
fendant's intervention must also await final judgment. Section 25-1031
provides:

Final judgment shall not be rendered against the garnishee until
the action against the defendant in the original action has been de-
termined. If in such action judgment be rendered for the defend-
ant, the garnishee shall be discharged and recover costs. If the
plaintiff shall recover against the defendant in the original action
and the garnishee shall deliver up all the property, money, and
credits of the defendant in his possession and pay all the money
from him due as the court may order, the garnishee shall be dis-
charged, and the costs of the proceedings against him shall be paid
out of the property and money so surrendered, or as the court may
think right and proper.
70. Justice Douglas stated: "The leverage of the creditor on the wage

earner is enormous. The creditor tenders not only the original debt but
the "collection fees" incurred by his attorneys in the garnishment proceed-
ings." In support of this proposition Douglas quoted from an article in
the Washington Law Review:

The debtor whose wages are tied up by a writ of garnishment, and
who is usually in need of money, is in no position to resist de-
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perate need of immediate access to his earned wages, is left with
little capacity to resist the demands of his creditors.71 Under pro-
cedure such as that in Nebraska, the impoverished debtor has no al-
ternative but to submit to those demands, be they valid or fraudu-
lent.72 Consequently, the mere presence of an "extraordinary situa-
tion requiring special protection to a creditor interest" should not be
permitted to ipso facto validate the garnishment without allowing

mands for collection fees. If the debt is small, the debtor will be
under considerable pressure to pay the debt and collection charges
in order to get his wages back. If the debt is large, he will often
sign a new contract of payment schedule which incorporates these
additional charges.

Comment, Wage Garnishment in Washington-An Empirical Study, 43
WASH. L. REv. 743, 753 (1968).

71. See note 70 supra.
72. Justice Douglas noted that the debt frequently is fraudulent.

He quoted from a speech by Congresswoman Sullivan, Chairman of the
House Subcommittee on Consumer Affairs, who stated:

[I]n a vast number of cases the debt is a fradulent one, saddled
on a poor ignorant person who is trapped in an easy credit night-
mare, in which he is charged double for something he could not pay
for even if the proper price was called for; and then being hounded
into giving up his pound of flesh, and being fired besides.

114 CONG. REC. 688 (daily ed. Feb. 1, 1968).
However, the Consumer Credit Protection Act of 1968 provides some

measure of protection to the impoverished debtor of whom Congresswoman
Sullivan spoke. 15 U.S.C.A. § 1673 (Supp. 1969), entitled "Restriction on
garnishment" provides minimum wage exemptions in certain cases:

(a) Except as provided in subsection (b) of this section and in
section 1675 of this title, the maximum part of the aggregate dis-
posable earnings of an individual for any workweek which is sub-
jected to garnishment may not exceed

(1) 25 per centum of his disposable earnings for that week,
or

(2) the amount by which his disposable earnings for that
week exceed thirty times the Federal minimum hourly
wage prescribed by section 206(a) (1) of Title 29 in
effect at the time the earnings are payable,

whichever is less. In the case of earnings for any pay period other
than a week, the Secretary of Labor shall by regulation prescribe
a multiple of the Federal minimum hourly wage equivalent in
effect to that set forth in paragraph (2).
(b) The restrictions of subsection (a) of this section do not apply
in the case of

(1) any order of any court for the support of any person.
(2) any order of any court for bankruptcy under chapter

XIII of the Bankruptcy Act.
(3) any debt due for any State or Federal tax.

(c) No court of the United States or any State may make, exe-
cute, or enforce any order or process in violation of this section.

Section 1674, entitled "Restriction on discharge from employment by
reason of garnishment" provides:

(a) No employer may discharge any employee by reason of the
fact that his earnings have been subjected to garnishment for any
one indebtedness.
(b) Whoever willfully violates subsection (a) of this section shall
be fined not more than $1,000, or imprisoned not more than one
year, or both.
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ample opportunity to the defendant to raise any defenses he may
have against the garnishment itself. If notice and hearing are
prerequisites to garnishment absent an "extraordinary situation,"
then in those cases in which such a situation is present, the due
process guarantees of notice and hearing should be afforded the
debtor immediately following the time when the creditor's interest
is protected, i.e., when the debtor's property is brought within the
custody of the court.

Under the above analysis Nebraska's prejudgment garnishment
procedure must fail since, as before mentioned, under the Nebraska
statute no hearing is provided to determine the validity of the gar-
nishment until after final judgment.

The garnishment process has long been recognized as being
harsh and extreme.73 As noted by Justice Douglas, the debtor
could be placed at the mercy of an unscrupulous creditor who could
garnish or threaten to garnish a debtor's wages with full knowledge
that such garnishment would force the debtor into a refinancing of
his debt or into a situation in which his only alternative was to pay
that which the creditor deemed due.74 By simply clarifying the
meaning of the Fourteenth Amendment words, "deprived of prop-
erty," the Court, through Sniadach, has rendered much of the
aforementioned unscrupulous conduct not only unscrupulous but
also constitutionally proscribed.

Although the possible ramifications of Sniadach are not yet
clear, at a minimum, the decision will be a substantial aid in bring-
ing to balance the scales which weigh the debtor-creditor relation-
ship.

James D. Owens '70

73. See notes 26, 27 supra.
74. See note 70 supra.
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