
I STATUTE I
CRIMINAL LAW-CODIFICATION OF "RIGHT OF SELF-DEFENSE" -L.B.

925, 80th Neb. Leg. Sess. (1969).

The eightieth session of the Nebraska State Legislature enacted
L.B. 925 which provided in substance:

Section 1. No person in this state shall be placed in
legal jeopardy of any kind whatsoever for protecting, by
any means necessary, himself, his family, or his real or
personal property, or when coming to the aid of another
who is in imminent danger of or the victim of aggravated
assault, armed robbery, holdup, rape, murder, or any other
heinous crime.

When substantial question of self defense in such a
case shall exist, which needs legal investigation or court
action for the full determination of the facts, and the de-
fendant's actions are subsequently found justified under
the intent of this section, the State of Nebraska shall in-
demnify or reimburse such defendant for all loss of time,
legal fees, court costs, or other expense involved in his de-
fense."
The second section of the Act'declared the existence of an

emergency, 2 and, as a result, the bill became law on June 5, 1969,
notwithstanding the objection of the Governor.3

1. L.B. 925 80th Neb. Leg. Sess. (1969).
2. Art. III, § 27 of the Nebraska Constitution provides:

No act shall take effect until three calendar months after the ad-
journment of the session at which it passed, unless in case of emer-
gency, to be expressed in the preamble or body of the act, the Leg-
islature shall, by vote of two thirds of all the members elected to
each House otherwise direct ....
See also Read v. City of Scottsbluff, 179 Neb. 410, 138 N.W.2d 471

(1965).
3. Governor Tiemann gave the following reasons for his veto of

L.B. 925:
1. The bill does not define the limits within which one may act to
protect himself, his family, or his real or personal property. Ap-
parently, therefore, there are no limits. The bill says that a person
is immune from any legal action, regardless of the means he uses,
founded on anything he might do in protecting himself, his family,
or his property. In other words, conduct by authorized persons
which is justified may still allow the victim to respond with "neces-
sary force." For example, the language of LB 925 would allow a
person to kill a police officer attempting to make a valid arrest
since he would be "protecting himself." Likewise, the unreason-
able use of force to repel minimal non-deadly force being used by
an aggressor is condoned.
2. In protecting property, LB 925 makes no provision for contro-
versies involving legitimate claims by two individuals to the same
property. If two individuals claim the same property, both would
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Popularly known as the "Nebraska Self-Defense Act," L.B. 925
has evoked considerable controversy 4 concerning the operative
effect of the statute upon the common law privilege of self-de-
fense.5 Opponents of the measure considered the "right to self-

be entitled to use deadly force, if necessary, against the other.
3. LB 925 makes no provision for the case where the individual is
the initial aggressor using minimal force and then discovers the
intended victim is responding with deadly force. Thus, if someone
committed an armed robbery on a victim, and the victim turned
out to have a gun and started to use it to stop the robbery, the
robber would be entitled to use any "necessary force" to protect
himself.
4. What constitutes "necessary force" is not defined. Since it ap-
parently is an attempt to change the existing law in Nebraska,
aw which requires a standard of "reasonable force," it must mean

something different than "reasonable." Under existing law, the
decision as to whether the actor acted reasonably is made in light
of the emergency that he faced at the time. A reasonable mistake
of fact does not nullify the defense of self-defense. Under LB 925,
however, a person who attempts to use the argument of self-defense
may in act be held to a standard of absolute knowledge of facts.
This would give him less protection than the current law of self-
defense in Nebraska gives him.
5. The statute is so ambiguous as to be extremely difficult to en-
force and perhaps be unconstitutional as vague. I have already
mentioned some of those areas. There are others. "Holdup,"
"heinous crime," "legal investigation," "court action," and "other
expense" are all terms for which there should be clear definitions.
Likewise, who makes the determination of whether substantial
questions of self-defense exist, when it is made, and how it is made
is left unanswered by the statute.
6. There is no limit on the amount of "loss of time, legal fees,
court costs or other expense" which must be reimbursed or in-
demnified by the state to the defendant should the action be found
justified. With unscrupulous defendants, this amount could be lim-
itless. Not only could a defendant pay an attorney any amount for
legal fees, but he also could incur unreasonable expenses and the
state would be obligated to pay for them.
7. Enactment of LB 925 or the passage of any law which would
encourage the use of private force is most inappropriate at this
time when Nebraskans are most concerned with the rising level of
violence. I feel that LB 925 might increase rather than diminish
the level of violence in Nebraska and would escalate the break-
down of law and order. I am insistent upon preserving law and
order in Nebraska. Rather than authorize the unreasonable use of
private force, as LB 925 does, we must solve the problems of in-
creased violence and unreasonable private force if we are not to
perpetuate the very evil we seek to eliminate. This bill permits
private individuals to take the law into their own hands in order
to deter other individuals from taking the law into their own
hands. It implements a system of vigilante law enforcement, a
system long ago proved to be destructive of civilized society.

The answer to better law enforcement is not vigilante law en-
forcement. It is better training, standards, qualifications, etc. for
law enforcement officials, and an increased public awareness of the
reasonableness and fairness of our laws and the ability and fairness
of those officials who enforce the law.

LEG. JOUR., 80th Neb. Leg. Sess. 2272-73 (1969).
4. See Omaha World Herald, May 30, 1969, at 22, col. 3; id., May 28,

at 9, col. 4; Omaha World Herald, May 28, 1969, at 1, col. 5 (eve. ed.).
5. "Self-defense" as used herein, unless otherwise indicated, refers
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defense," as defined by the common law, to be sufficient and
argued that the enactment would, in effect, grant a license to
kill 6 A belief that the common law right should be codified and
a desire to insure freedom from fear of criminal liability to the
"self-defender" motivated the supporters of L.B. 925. 7

The debate over the meaning and effect of L.B. 925 has not
subsided with the enactment of the bill into law.s The extent of the
privilege of self-defense in Nebraska is, at the present time, unclear.
Consequently, the scope and purpose of this article will be limited to
an attempt to discern the purport of L.B. 925 by applying to the Act
the rules of statutory interpretation as expressed by the Nebraska
supreme court.

The dual desire of the proponents of the Act, as previously
mentioned, to codify the right of self-defense and to enable the
"self-defender" to be free from worry about subsequent criminal
prosecution, 9 is evidenced in the two paragraphs of the first sec-
tion of L.B. 925. In the first paragraph, the statutory substance of
the "right" is expressed.10 The second paragraph of section 1 pro-
vides for reimbursement of certain expenses to the defendant whose
acts of "self-defense are found justified" under the intent of section
1.11 Since this article is to discern the meaning and effect of L.B.
925, the discussion will be primarily concerned with the substance
of the Act as expressed in the first paragraph of section 1 and will
consider the impact of the reimbursement provisions only as they
are relevant to an interpretation of the substantive portion of the
statute.

In Nebraska, under the common law, the essential requisite of
a valid "self-defense," no matter what right or privilege is being
defended, is that the force used by the "defender" be reasonable
and apparently necessary in view of the circumstances. 12 How-

to one's defense of self, family, property (real or personal), or another.
6. Floor Debate on L.B. 925, 80th Neb. Leg. Sess. (1969) (Remarks of

Senators Pederson and Proud).
7. Hearings on L.B. 925 Before the Comm. on Judiciary, 80th Neb.

Leg. Sess. (1969).
8. See Omaha World Herald, August 7, 1969, at 17, col. 2; id.,

August 6, at 25, col. 5; id., June 11, at 26, col. 1; id., June 8, at 15, col. 2;
id., June 7, at 6, col. 3; Omaha World Herald, August 8, 1969, at 6, col. 4
(eve. ed.); id., July 2, at 1, col. 2; id., June 12, at 5, col. 3; id., June 6, at 1,
col. 4.

9. See text at note 7 supra.
10. See text at note 1 supra.
11. Id.
12. State v. Archbold, 178 Neb. 433, 437-38, 133 N.W.2d 601, 604

(1965); State v. Kimbrough, 173 Neb. 873, 878, 115 N.W.2d 422, 425 (1962);
Wright v. State, 169 Neb. 497, 504, 100 N.W.2d 51, 56 (1960); Bell v. State,
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ever, L.B. 925 does not speak in terms of the force used as does
the common law; rather, the effect of the Act is solely upon the
means necessary. Consequently, a question arises as to whether
the common law definition of force allowed in self-defense has been
altered by the Act. There is some indication13 that the unicameral,
instead of addressing the effect of L.B. 925 to the means used in self-
defense, actually desired to redefine the common law mandate that
the force used by the "defender" be reasonable in view of the
circumstances. 14 However, as noted below, that desire, or intent, is
generally irrelevant for purposes of statutory interpretation.

159 Neb. 474, 481, 67 N.W.2d 762, 767 (1954); Clarence v. State, 86 Neb. 210,
214-15, 125 N.W. 540, 542 (1910); Stevens v. State, 84 Neb. 759, 763, 122
N.W. 58, 61 (1909); Maynard v. State, 81 Neb. 301, 312-13, 116 N.W. 53, 57
(1908); Lambert v. State, 80 Neb. 562, 566, 114 N.W. 775, 777 (1908);
Lucas v. State, 78 Neb. 454, 459, 111 N.W. 145, 146-47 (1907); Craig v. State,
78 Neb. 466, 471, 111 N.W. 143, 144 (1907); Von Haller v. State, 76 Neb.
161, 163, 107 N.W. 233, 234 (1906); Reed v. State, 75 Neb. 509, 516, 106
N.W. 649, 652 (1906); Turley v. State, 74 Neb. 471, 482, 104 N.W. 934, 938
(1905); Young v. State, 74 Neb. 346, 352, 104 N.W. 867, 868-69 (1905); Hans
v. State, 72 Neb. 288, 291-92, 100 N.W. 419, 420 (1904); Hoy v. State, 69
Neb. 516, 518, 96 N.W. 228, 229 (1903); Thompson v. State, 61 Neb. 210, 213,
85 N.W. 62, 63-64 (1901); State v. Moore, 1 Neb. (Unof.) 213, 215, 95 N.W.
334, 335 (1901); Coil v. State, 62 Neb. 15, 24, 86 N.W. 925, 928 (1901); Atkin-
son v. State, 58 Neb. 356, 359-60, 78 N.W. 621, 622 (1899); Argabright v.
State, 56 Neb. 363, 366-67, 76 N.W. 876, 878 (1898); Barr v. State, 45 Neb.
458, 463-64, 63 N.W. 856, 857-58 (1895); Basye v. State, 45 Neb. 261, 286-87,
63 N.W. 811, 819 (1895); Carleton v. State, 43 Neb. 373, 405, 61 N.W. 699, 710
(1895); Housh v. State, 43 Neb. 163, 166-67, 61 N.W. 571, 572-73 (1895);
Davis v. State, 31 Neb. 240, 243, 47 N.W. 851, 852 (1891); Vollmer v. State,
24 Neb. 838, 843-44, 40 N.W. 420, 422 (1888); Brown v. State, 9 Neb.
157, 165, 2 N.W. 378, 380 (1879).

13. See Floor Debate on L.B. 925, 80th Neb. Leg. Sess. (1969); Hearings
on L.B. 925 Before the Comm. on Judiciary, 80th Neb. Leg. Sess. (1969).

14. L.B. 925 is directed at the "defense" of four different interests:
"self"; "family"; "property" (real and personal); and "others". Follow-
ing is a brief discussion of the treatment of those various interests under
common law principles of self-defense:

Defense of Self-Generally one who is himself free from fault is privi-
leged to use reasonable force in the effort to defend himself against personal
harm threatened by the unlawful act of another if the force he uses for
this purpose at the time is based on a well grounded and reasonable belief
that he is in danger of suffering great bodily harm. See Barr v. State, 45
Neb. 458, 63 N.W. 856 (1895).

Defense of Another-It may be safely assumed that at the present day
every man has the right of defending any man by reasonable force against
unlawful force. Generally under the common law a person interfering in a
difficulty in behalf of another simply steps in the latter's shoes; he may
lawfully do in another's defense what such other might lawfully do in his
own defense but no more; he stands on the same plane; is entitled to the
same rights, and is subject to the same conditions, limitations, and respon-
sibilities as the person defended. See Pospisil v. Acton, 118 Neb. 200, 224
N.W. 11 (1929).

Defense of Property-Generally a person may use such force as is rea-
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Although the Nebraska Court has consistently recognized that
the fundamental principle of statutory construction is to ascertain
the intent of the legislature, that intent is to be ascertained from
the language of the act itself, not from the legislative history, un-
less that language is ambiguous. 15 Consequently, if the meaning
of the word means is plain and unambiguous, there is no room
for further construction or interpretation.1 6

Since the legislature provided no definition of means in L.B.

sonably necessary to protect his proerty. real or personal in his possession.
See Atkinson v. State, 58 Neb. 356, 78 N.W. 621 (1899). A man may defend
his domicile, even to the extent of taking life, if it be actually or apparently
necessary to do so in order to prevent the commission of a felony thereon.
See Thomnson v. State. 61 Neb. 210, 85 N.W. 62 (1901).

15. Chicago & N.W. Ry. v. City of Seward, 166 Neb. 123, 126, 88 N.W.
2d 175, 179. reh. denied. 166 Neb. 662, 90 N.W.2d 282 (1958); Allen v.
Tobin. 155 Neb. 212. 218, 51 N.W.2d 338. 341 (1952); Knox County v. Perry,
142 Neb. 678, 684-85, 7 N.W.2d 475. 479 (1943). See State v. Levell. 181
Neb. 401. 149 N.W.2d 46 (1967); Pribil v. French, 179 Neb. 602, 139 N.W.2d
356 (1966); Ludwig v. Board of County Comm'rs, 170 Neb. 600, 103 N.W.2d
838 (1960); In re Thompson's Estate, 169 Neb. 311, 99 N.W.2d 245 (1959);
Fitzgerald v. Kunninger, 163 Neb. 286. 79 N.W.2d 547 (1956); In re Fletcher's
Guardianshin. 157 Neb. 196. 59 N.W.2d 359 (1953); Peterson v. Hancock. 155
Neb. 801, 54 N.W.2d 85 (1952); Wessel v. City of Lincoln. 145 Neb. 357, 16
N.W.2d 476 (1944); Van Auker v. Steckley's Hybrid Seed Corn Co., 143 Neb.
24, 8 N.W.2d 451 (1943): Anderson v. Robbins Incubator Co., 143 Neb. 40,
8 N.W.2d 446 (1943); City of Curtis v. Maywood Light Co., 137 Neb. 119,
288 N.W. 503 (1939): Thurston County Farm Bureau v. Thurston County,
136 Neb. 575, 287 N.W. 180 (1939); O.G. Pierce Co. v. Century Indemnity
Co., 136 Neb. 78, 285 N.W. 91 (1939); Hansen v. Dakota County, 135 Neb. 582,
283 N.W. 217 (1939); Megan v. Boyd County, 133 Neb. 539, 276 N.W. 160
(1937); Mlady v. Knox County, 125 Neb. 191, 249 N.W. 585 (1933). See also
cases cited note 16 suvra.

16. Ledwith v. Bankers Life Ins. Co.. 156 Neb. 107, 115, 54 N.W.2d
409, 416 (1952). See State v. Levell, 181 Neb. 401, 149 N.W.2d 46 (1967);
Rehkopf v. Board of Eoualization. 180 Neb. 90. 141 N.W.2d 462 (1966);
Bachus v. Swanson, 179 Neb. 1, 136 N.W.2d 189 (1965); State ex rel. Finigan
v. Norfolk Live Stock Sales Co., 178 Neb. 87, 132 N.W.2d 302 (1964): Prucha
v. Department of Motor Vehicles, 172 Neb. 415, 110 N.W.2d 75 (1961); In re
Thompson's Estate. 169 Neb. 311. 99 N.W.2d 245 (1959): Connors v. Pantano,
165 Neb. 515, 86 N.W.2d 367 (1957); Farrell v. School Dist. No. 54. 164 Neb.
853. 84 N.W.2d 126 (1957); Schutte v. Decker, 164 Neb. 582, 83 N.W.2d 69
(1957); Peetz v. Masek Auto Supply Co., 161 Neb. 588, 74 N.W.2d 474 (1956);
Montgomery v. Blazek, 161 Neb. 349, 73 N.W.2d 402 (1955); Ledwith v.
Bankers Life Ins. Co., 156 Neb. 107, 54 N.W.2d 409 (1952); State ex rel.
Nebraska Beer Wholesalers Ass'n v. Young, 153 Neb. 395, 44 N.W.2d 806
(1950); Wessel v. City of Lincoln, 145 Neb. 357, 16 N.W.2d 476 (1944);
State ex rel. Herman v. City of Grand Island, 145 Neb. 150, 15 N.W.2d 341
(1944); City of Grand Island v. Willis, 142 Neb. 686, 7 N.W.2d 457 (1943);
Federal Farm Mortg. Corp. v. Adams. 142 Neb. 202, 5 N.W.2d 384 (1942);
Cross v. Theobald, 135 Neb. 199, 280 N.W. 841 (1938); Gibson v. Peterson,
118 Neb. 218, 224 N.W. 272 (1929); White v. Soverign Camp W.O.W., 108
Neb. 203, 187 N.W. 815 (1922); State v. Marsh, 108 Neb. 267, 187 N.W. 810
(1922); State v. Moore, 45 Neb. 12, 63 N.W. 130 (1895).
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925, the application to the enactment of two additional principles of
statutory interpretation is necessary in order to determine whether
means has a "plain and unambiguous" meaning as used in the con-
text of the Act. The first presumes that:

[T] he legislature in using language in a statute gave to it
the significance that had been previously accorded to it by
the pronouncements of [the Supreme Court] unless a dif-
ferent meaning has been provided by the context of the
statute.

1'7

Related to the above is the rule that:
In the absence of anything to indicate the contrary, words of
a statute must be given their ordinary meaning.' 8

In addition, the "ordinary meaning" is to be construed as would
the "ordinary person reading the enactment."' 19

Although the Nebraska court has not specifically defined
means, other courts have generally defined the word as

that through which, or by the help of which, an end is at-
tained; something tending to an object desired; intermedi-
ate agency or measure; necessary condition or co-agent;
instrument;-now usually in the plural form, "means"
with singular sense and construction. 20

An analysis of the use of the term by the Nebraska supreme court
in several cases indicates that the Nebraska court would agree
with the above definition. Also, the Nebraska court has distin-
guished between the means and the force used in defense.

17. Durfee v. Keiffer, 168 Neb. 272, 284, 95 N.W.2d 618, 626 (1959).
See State v. Levell, 181 Neb. 401, 149 N.W.2d 46 (1967); Brasier v. City of
Lincoln, 159 Neb. 12, 65 N.W.2d 213, cert. denied, 348 U.S. 926, reh.
denied, 348 U.S. 956 (1954); Franzen v. Blakley, 155 Neb. 621, 52 N.W.2d 833
(1952); State ex rel. Winnett v. Omaha & C.B. St. Ry., 96 Neb. 725, 148
N.W. 946 (1914).

18. Bachus v. Swanson, 179 Neb. 1, 4, 136 N.W.2d 189, 192 (1965).
See In re Thompson's Estate, 169 Neb. 311, 99 N.W.2d 245 (1959); Connors v
Pantano, 165 Neb. 515, 86 N.W.2d 367 (1957); Foote v. Adams County, 163
Neb. 406, 80 N.W.2d 179 (1956); In re McCleery's Estate, 162 Neb. 573, 76
N.W.2d 459 (1956); Omaha Nat'l Bank v. West Lawn Mausoleum Ass'n,
158 Neb. 412, 63 N.W.2d 504 (1954); Ledwith v. Bankers Life Ins. Co., 156
Neb. 107, 54 N.W.2d 409 (1952); Armstrong v. Board of Sup'rs, 153 Neb. 858,
46 N.W.2d 602 (1951); Mook v. City of Lincoln, 146 Neb. 779, 21 N.W.2d 743
(1946); Hansen v. Dakota County, 135 Neb. 582, 283 N.W. 217 (1939); Lin-
coln Gas & Electric Light Co. v. Watkins, 113 Neb. 619, 204 N.W. 391 (1925);
State v. School Dist., 99 Neb. 338, 156 N.W. 641 (1916); Borchert v. Bash,
97 Neb. 593, 150 N.W. 830 (1915); State v. Byrum, 60 Neb. 384, 83 N.W. 207
(1900).

19. State ex rel. Finigan v. Norfolk Live Stock Sales Co., 178 Neb. 87,
90, 132 N.W.2d 302, 304(1964).

20. Provident Life and Accident Ins. Co. v. Campbell, 18 Tenn. App.
452, 456, 79 S.W.2d 292, 296 (1934) (emphasis added); See United States v.
Loft on 6th Floor of Building, 182 F. Supp. 322, 325 (S.D.N.Y. 1960).
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Significantly, the Nebraska supreme court, referring to the
means used in self-defense, said, in Housh v. State,21 that part of
the test of a valid defense is "[w]hether the means adopted for
[the] defense were reasonable and appropriate .... 22 The means
adopted for the defense in Housh, a knife, is clearly within the
definition of means as an instrument.

Similarly, in Phillips v. State,23 the court stated:
Where the evidence shows that a defendant was in the
vicinity at the time a burglary was committed with the aid
of burglarious tools, such possession may be admitted to
show that the defendant had the means to commit the of-
fense in the manner that it was committed.24

In Phillips, the court's use of means refers to the burglary tools,
the "instruments" employed in the commission of the crime. Also,
in the general area of criminal law, the court has used means in
the sense of the means being an "instrument" by stating, "[i]ntent
denotes the purpose to use a particular means to effect a certain
result .... 25

Of even more relevance to the interpretation of L.B. 925 is the
court's approval of a jury instruction in which force was broken
down into three components:

In determining whether the alleged conduct of the defend-
ant was committed in necessary defense of his person and
in determining whether the amount of force or violence
used was reasonable and apparently necessary for said pur-
pose, you should consider all the acts and conduct of the
defendant . . . at the time in question; the means, nature
and extent of any force or violence, or threats of force or
violence used or made . . . toward the defendant, and all
the facts and circumstances surrounding the occurrence
. . . bearing upon the question whether the conduct of the
defendant was reasonably and apparently necessary .... 26

The dilineation of force into "means, nature, and extent" indicates
that the court considered the means to be but one aspect of the force
used. In short, the means are only the "instrument" or the

21. 43 Neb. 163, 61 N.W. 571 (1895).
22. Id. at 166; 61 N.W. at 572 (emphasis added). See State v. Kim-

brough, 173 Neb. 873, 878, 115 N.W.2d 422, 425 (1962).
23. 157 Neb. 419, 59 N.W.2d 598 (1953).
24. Id. at 422, 59 N.W.2d at 600 (emphasis added). See Lipscomb

v. State, 162 Neb. 417, 419, 76 N.W.2d 399, 401 (1956); Liakas v. State, 161
Neb. 130, 143, 72 N.W.2d 677, 684 (1955).

25. Williams v. State, 113 Neb. 606, 610, 204 N.W. 64, 65-66 (1925)
(emphasis added).

26. State v. Archbold, 178 Neb. 433, 438-39, 133 N.W.2d 601, 604
(1965) (emphasis added); See State v. Kimbrough, 173 Neb. 873, 115
N.W.2d 422 (1962).
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medium of the "nature" and "extent" of the force. Further, a defi-
nition of means as being the "instrument" of the force is also con-
sistent with the ordinary definition of means as expressed in Web-
ster's.

27

As previously stated, the rules of statutory construction create
a presumption that the legislature gave the word means the "signifi-
cance previously accorded to it by the pronouncements of the Su-
preme Court" 28 and that in the absence of anything to the contrary,
the term should be given its "ordinary meaning. '29 Consequently,
the above discussion indicates that the word means, as used in
L.B. 925, should be defined as referring to an "instrument" or "in-
strumentality." Since the language is plain and unambiguous,
there is no need to search any further for the legislative intent as
to the meaning of means than the expression of that intent in the
language of L.B. 925 itself.30

Thus, the enactment does not speak in terms of the force used
by the "defender" at all, rather, it merely refers to the means or
"instrument" of self-defense. Since the Act makes no reference to
the degree of force allowed in the use of the "instrument" of self-
defense, the common law as to the force allowed is still controlling.
As has been consistently recognized:

It is the general rule that statutes will not be understood
as effecting any change in the common law beyond what is
clearly indicated, and statutes in conflict with the common
law must be strictly interpreted."'

In short, L.B. 925 does not change the age old self-defense test of
whether the force used was "reasonable in light of the circum-
stances.

'32

Although the effect of L.B. 925 is solely upon the means, not
the force, used in defense, the statute prescribes that the means

27. Webster's defines means as being
That through which, or by the help of which, an end is attained;
something tending to an object desired; intermediate agency or
measure; necessary condition or coagent; instrument-now always
in the pl. form, means, with either sing. or pl. sense and construc-
tion.

WEBSTER'S NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE 1520
(2d Ed. 1959).

28. See text at note 17 supra.
29. See text at note 18 supra.
30. See text at note 16 supra.
31. Davis v. Walker, 170 Neb. 891, 104 N.W.2d 479 (1960). See also

Platte Valley Public Power and Irrigation Dist. v. Lincoln County, 163 Neb.
196, 79 N.W.2d 61 (1956); Nielsen v. Chicago, B. & Q. R.R., 141 Neb. 584, 4
N.W.2d 569 (1942). For a discussion of the common law privilege of self
defense see notes 12 and 13 supra.

32. See text at note 12 and see note 14 supra.
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used may be "any means necessary. 33 Here, the legislative
mandate apparently deviates from the common law rule. In Ne-
braska, the common law requires that:

[T]he means adopted for [the] defense [be] reasonable
and appropriate for that purpose, in view of all the cir-
cumstances surrounding [the defender] at the time. .... .4

L.B. 925 makes no explicit requirement that the means used
for the defense be either reasonable or appropriate, and since the
meaning of the words "any means" is plain and unambiguous on
the face of the statute, there is no need to attempt to ascertain
the legislative intent from any source other than the statute it-
self.35 Under L.B. 925 the "defender" is not limited to the use of
only those means which are reasonable and appropriate but may
use whatever means or "instruments" are necessary to protect
"himself, his real or personal property, or others," whether or not
the means are reasonable and appropriate. However, such use is
limited by the rather restrictive requirement that the force with
which the instrument or means is used must be reasonable.

Although the "defender" may use, with reasonable force, any
means or instruments necessary to his defense, the legislature failed
to provide any indication in L.B. 925 whether the use of those
means or instruments may be "actually necessary" or merely appear
to be so to the "defender." In many cases the means employed
will be both actually and apparently necessary. However, situa-
tions can arise, especially "in the heat of battle," in which the
use of a particular "instrument" of self-defense may appear to be
necessary to the "defender" but in actuality is not necessary for
the defense. Since whether the means employed must be actually
or apparently necessary cannot be determined from the language
used in the statute itself, resort must be had once again to the rule
of statutory construction which dictates an examination of the
"previous significance given to the language by the Nebraska Su-
preme Court. '3 6

Although the court has frequently stated that the test of the
necessity of using the force employed is one of apparent neces-
sity,37 the court has seldom had occasion to comment upon the

33. L.B. 925, 80th Neb. Leg. Sess. (1969) (emphasis added); See text at
note 1 supra.

34. Housh v. State, 43 Neb. 163, 166-67, 61 N.W. 571, 572-73 (1895).
35. See text at note 15 supra.
36. See text at note 17 supra.
37. Lucas v. State, 78 Neb. 454, 111 N.W. 145 (1907); Thompson v.

State, 61 Neb. 210, 85 N.W. 62 (1901); Housh v. State, 43 Neb. 163, 61 N.W.
571 (1895); Davis v. State, 31 Neb. 240, 47 N.W. 851 (1891); Parrish v. State,
14 Neb. 60, 15 N.W. 357 (1883).
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necessity of the "means" used. However, in Davis v. State,88 the
Supreme Court of Nebraska stated:

The defendant had the right to employ such reasonable
means ... as were apparently necessary to prevent the
deceased from killing him, or inflicting great bodily harm

39

Thus, under the common law rule the means used merely had to
appear to the defender to be necessary to his defense. Conse-
quently, by application of the rule of statutory construction pre-
viously discussed,40 the unspecified "necessary" in L.B. 925 becomes
an "apparent necessity" upon resort to the meaning previously ac-
corded the term by the court. As a result, the words, in effect,
read "any means apparently necessary."

Clearly the statutory allowance of the use of "any means appar-
ently necessary" to the defense is a far less restrictive require-
ment than the common law rule that the means need be not only
"apparently necessary" but must also be "reasonable and appropri-
ate to the defense." 41 However, again, the seemingly wide latitude
granted by L.B. 925 in the use of "any means necessary" is still
subject to the common law limitation that the force with which
the means or "instrument" is used, must be "reasonable in view of
the circumstances. '42 Since the means or "instrument" of defense
must be used with reasonable force, the apparently widened choice
of means allowed in defense under L.B. 925 is, for the most part,
illusory.

Thus far we have seen that in terms of the substantive privilege
of self-defense, L.B. 925 has little effect upon the prior common
law edict that the "force used in the defense must be reasonable
and apparently necessary in view of the circumstances. '43

However, a further question arises as to the procedural effect
of L.B. 925. Under the common law, once self-defense was raised
as a defense to an indictment, the determination of the validity
of that defense was for the jury.44 However, L.B. 925 provides
that if the "defender" comes within the ambit of the substantive

38. 31 Neb. 240, 47 N.W. 851 (1891).
39. Id. at 243, 47 N.W. at 852; see also Young v. State, 74 Neb. 346, 352,

104 N.W. 867, 869 (1905).
40. See text at note 17 supra.
41. See text at note 34 supra.
42. See text at note 12 and see note 14 supra.
43. Id.
44. Housh v. State, 43 Neb. 163, 169, 61 N.W. 571, 573 (1895). See

State v. Archbold, 178 Neb. 433, 133 N.W.2d 601 (1965); State v. Kimbrough,
173 Neb. 873, 115 N.W.2d 422 (1962); Mauzy v. State, 103 Neb. 775, 174
N.W. 325 (1919); Craigv. State, 78 Neb. 466, 111 N.W. 143 (1907).
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provision of the Act, as previously discussed, he "shall [not] be
placed in legal jeopardy of any kind whatsoever. '45 The question,
of course, revolves around the meaning and effect of the words
"legal jeopardy."

At the outset, two questions are raised by the legislature's use
of the term "legal jeopardy." First, is the term applicable to both
criminal and civil proceedings? Second, to what extent does the
phrase "shall [not] be placed in legal jeopardy" provide an im-
munity to the defender from all criminal process?

Again, the legislature has provided no meaning for the words
in the Act itself. Again, clarification of the language must be found
in the significance previously accorded the words by the Nebraska
Supreme Court. 46 However, the court's previous references to the
term "legal jeopardy" only serve to confuse matters respecting the
meaning to be given the words as used in the statute. In fact,
the Nebraska supreme court has never explicitly defined "legal
jeopardy." However, the court implicitly defined "legal jeopardy"
in a reference to "jeopardy":

[TIhe general rule is that when a person has been placed
on trial on a valid information or indictment before a court
of competent jurisdiction, has been arraigned and his plea
entered, and a jury has been impaneled and sworn, he has
been placed in jeopardy. 47

This definition of "jeopardy" is consistent with that offered by other
courts of "legal jeopardy,"48 and in the context in which the Ne-
braska court made the reference, it is difficult to conceive of the
reference as being to other than "legal jeopardy."

Although the Nebraska court has not explicitly determined
whether the concept of jeopardy could apply in proceedings other
than criminal actions, Article I, Section 12, of the Constitution of
the State of Nebraska provides: "No person shall be compelled,
in any criminal case, to . . . be twice put in jeopardy for the same
offense." Significantly, this fundamental provision of the state
constitution refers to criminal cases only. Also, the Nebraska
court's concern with the problem of jeopardy has been only in the
area of criminal law, and the Nebraska supreme court has recog-
nized that the proper terminology to be used in pleading a bar

45. L.B. 925, 80th Neb. Leg. Sess. (1969); see text at note 1 supra.
46. See text at note 17 supra.
47. State v. Hutter, 145 Neb. 798, 807, 18 N.W.2d 203, 209 (1945).
48. Fonseca v. Judges of Family Court, 59 Misc. 2d 492, 299 N.Y.S.2d

493, 495-96 (1969); Bell v. State, 423 S.W.2d 482, 485 (Tenn. 1968); Maddox
v. State, 230 Ind. 92, 102 N.E.2d 225, 228 (1951); State v. Helm, 66 Nev. 286,
209 P.2d 187, 190 (1949), cert. denied, 339 U.S. 942 (1950).
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to a subsequent action in a civil case is res adjudicata, not double
jeopardy.49 Therefore, since the procedural effect of L.B. 925 is
limited to cases in which the "defender" may possibly be placed in
"legal jeopardy," the substantive defense is necessarily applicable
only to criminal actions.

A more difficult problem is encountered upon an attempt to
discern the effect of the words "shall not be placed in legal jeopardy
of any kind whatsoever." As noted above, according to the pre-
vious Nebraska supreme court definition to which the rules of
statutory construction require reference, 50 a defendant is placed in
jeopardy at the time he is placed on trial. By substituting the
above definition for the words "legal jeopardy," L.B. 925 could be
read as providing that "no person shall be placed on trial" if he
otherwise comes within the purview of the statutory defense.

If L.B. 925 is to be read as providing an absolution from trial
to anyone who can claim a valid defense under the substantive
provisions of the Act, the statute must be viewed as being a rad-
ical departure from the common law practice which leaves such
matters as the validity of the defense to a jury's determination at
trial.51 However, application to the Act of the settled rules of stat-
utory construction cast serious doubt upon such an interpretation.

Although the procedural effect of L.B. 925 could be construed as
granting absolution from trial liability to the "defender," language
in the second paragraph of the statute indicates that the legis-
lature did not intend such a result. The pertinent language pro-
vides for reimbursement to the "defender" for certain expenses
incidental to his defense:

[W] hen substantial question of self-defense in such a case
shall exist, which needs legal investigation or court action
for the full determination of the facts, and the defendant's
actions are subsequently found justified .... 52

Thus, the "reimbursement provisions" of the Act contemplate, at
least in some situations, "legal investigation" and "court action
for the full determination of the facts," in short, a trial.

Obviously, an interpretation that the first paragraph of L.B.
925 provides for absolution from trial liability would be in conflict
with the provisions of the second paragraph which provide for reim-
bursement of the "defender's" trial expenses. Consequently, the

49. State ex rel. Wright v. Savage, 64 Neb. 684, 699-700, 90 N.W. 898,
900-01 (1902).

50. See text at note 17 supra.
51. See text at note 44 supra.
52. L.B. 925, 80th Neb. Leg. Sess. (1969); see text at note 1 supra.
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statute is rendered ambiguous and susceptible to two interpreta-
tions. In such situations the Nebraska supreme court has recog-
nized that:

When a statute is ambiguous or susceptible of two con-
structions, one of which creates absurdities, unreasonable-
ness or unequal operation and the other of which avoids
such a result, the latter construction should be adopted.,"

Although the words "legal jeopardy," as used in Nebraska case
law, do have a well defined meaning,54 that meaning is also ren-
dered ambiguous by the context in which the words are used
in L.B. 925.

To interpret the procedural effect of L.B. 925 as providing for
absolution from trial liability to the "defender" would seem to
create absurdities and unreasonableness.5" Such an interpretation
would leave the determination of whether the defense asserted is
valid, under the substantive provisions of the Act, to some author-
ity other than the court or jury, perhaps to the county attorney.56

Ironically, such a result could create a conflict with the county
attorney's statutory duty as expressed in Nebraska Revised Statutes
section 23-1201 which provides in part:

It shall be the duty of the county attorney, when in pos-
session of sufficient evidence to warrant the belief that a
person is guilty and can be convicted of a felony or mis-
demeanor, to prepare, sign, verify, and file the proper com-
plaint against such person and to appear in the several

53. State v. Levell, 181 Neb. 401, 406, 149 N.W.2d 46, 50 (1967). See
Johnson v. School Dist. of Wakefield, 181 Neb. 372, 148 N.W.2d 592 (1967);
City of Grand Island v. Ehlers, 180 Neb. 331, 142 N.W.2d 770 (1966); In re
Ainsworth Irr. Dist., 170 Neb. 257, 102 N.W.2d 416 (1960); Maska v. Stoll,
163 Neb. 857, 81 N.W.2d 571 (1957); Ledwith v. Bankers Life Ins. Co., 156
Neb. 107, 54 N.W.2d 409 (1952); Safeway Cabs v. Honer, 155 Neb. 418, 52
N.W.2d 266 (1952); In re Glover's Estate, 104 Neb. 151, 175 N.W. 1017 (1920);
In re Hapeman's Estate, 102 Neb. 550, 167 N.W. 792 (1918).

54. See text at note 47 supra.
55. See text at note 53 supra.
56. The Nebraska court has recognized the inherent problem created

if the burden of determining the validity of the defense is placed upon the
"defender" himself:

If the person charged with the homicide is to judge for himself
whether the reasonable ground existed the most atrocious murders
may be committed with impunity .... Who can look into his
heart? . . . It is only from circumstances accompanying the
transaction that reasonable ground can be ascertained, and of
their bearing and influence the jury are the sole judges.
Housh v. State, 43 Neb. 163, 169, 61 N.W. 571, 573 (1895) (emphasis

added). See also State v. Archbold, 178 Neb. 433, 133 N.W.2d 601 (1965);
State v. Kimbrough, 173 Neb. 873, 115 N.W.2d 422 (1962); Mauzy v. State,
103 Neb. 775, 174 N.W. 325 (1919); Craig v. State, 78 Neb. 466, 111 N.W. 143
(1907).
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courts of his county and prosecute the appropriate criminal
proceeding on behalf of the state and county.57

Under section 23-1201 the county attorney has, in effect, an affirm-
ative obligation to place a defendant in legal jeopardy "when in
possession of sufficient evidence to warrant the belief that such
person is guilty and can be convicted of a felony or misdemeanor."58

Certainly an interpretation of the procedural effect of L.B. 925
as insuring to any "self-defender" absolution from the liability of a
criminal trial would create absurdities and unreasonableness, par-
ticularly in light of the jury's historic function of being the trier
of facts,5 9 the county attorney's duty to prosecute in certain cir-
cumstances,60 and the provisions of the Act itself which provide
for reimbursement of the defender's trial expenses. 1

Also, application of another rule of statutory construction is
helpful to determine the procedural effect of the words "shall not
be placed in legal jeopardy of any kind whatsoever". This rule
states that:

[A] cardinal rule of construction of statutes [is] that effect
must be given, if possible, to the whole statute and every
part thereof. To this end it is the duty of the court, so far
as practicable, to reconcile the different provisions so as to
make them consistent, harmonious, and sensible. Just as an
interpretation which gives effect to the statute will be
chosen instead of one which defeats it, so an interpretation
which gives effect to the entire language will be selected as
against one which does not.6 2

Effect is given to both the substantive provisions of the Act and to
that portion of the Act which provides for reimbursement of the de-
fendant's trial expenses by interpreting the common law proce-
dural effect of a defense of "self-defense" to be unchanged by L.B.
925. Such an interpretation resolves the conflict, as mentioned
above, between the different provisions of the Act so as to make
them "consistent, harmonious, and sensible." Also, such an inter-
pretation would eliminate the absurdities and confusion which
would be created by denying the role of the jury as being that
judicial organ historically entrusted with determining the facts as
to the validity of the "defense," 63 by altering the statutory duty

57. NE. Rxv. STAT. § 23-1201 (Reissue 1962).
58. Id.
59. See text at note 44 supra.
60. See text at note 57 supra.
61. See text at note 1 supra.
62. Belgium v. City of Kimball, 163 Neb. 774, 784, 81 N.W.2d 205, 211

(1957). See Ex parte City of Seward, 158 Neb. 143, 62 N.W.2d 537 (1954);
Ex parte Silberman, 153 Neb. 338, 44 N.W.2d 595 (1950).

63: See note 44 supra.
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of the county attorney to prosecute when in possession of sufficient
evidence,6 4 and by giving effect to that portion of the statute which
could be read as absolving the defender from the liability of a trial
while denying the effect of those provisions which clearly contem-
plate "court action" or a trial.6

Consequently, the rules of statutory construction compel that
the procedural effect of L.B. 925 be interpreted as being substan-
tially the same as that of the common law. Also, it should be re-
membered that the procedural effect of L.B. 925 affects only the
means or instrument of the "defense" and not the question of
whether the "force used was reasonable," a question clearly with-
out the purview of the statute.66

What is the current state of the privilege of "self-defense" in
Nebraska? Taking together the common law aspects of the de-
fense unchanged by L.B. 925 and the effect of the Act itself, the
privilege could now be generally stated as being that:

No person in this state shall be convicted for protecting
by any means apparently necessary with only such force
as is reasonable in view of the circumstances, himself,
his family, his real or personal property, or another.

Whether by legislative design or legislative inadvertance, the net
effect of L.B. 925 upon the common law doctrine of "self-de-
fense" is minimal.

Charles J. Addy '70

64. See text at note 57 supra.
65. See text at note 1 supra.
66. See textual discussion following note 12 supra.

[Vol. 3



INTENTIONAL
BLANK





INTENTIONAL
BLANK





To Dean James A. Doyle, in recognition

of his contribution to our school and our

profession, we respectfully dedicate this

issue of the Creighton Law Review.

The Editors



DEAN JAMES A. DOYLE


