
THE ATTORNEY AS BOTH ADVOCATE AND WITNESS

I. INTRODUCTION

Judicial resistance is increasing to the practice of allowing an
attorney to act as both advocate and witness for his client in the
same cause. Over the last twenty-five years a number of courts
have refused to allow attorneys to continue as counsel for their cli-
ents if they also testify for them during the trial.1

The purpose of this article is to give a summary of those cases
in which an attorney sought to testify on behalf of his client2 and
to delineate those conditions upon which an attorney will be al-
lowed to do so. For purposes of distinction, federal courts and state
courts will be separately discussed and each court system will be
further divided into two areas-criminal cases and civil cases.
Problems of enforcement of the Canons of Ethics related to this
matter will also be considered.

II. FEDERAL COURTS
A. CRIMINAL CASES

In United States v. Clancy,3 a defense attorney attempted to
testify on behalf of his client. The trial court conditioned the ad-
mission of his testimony upon his withdrawal from further partici-
pation in the trial. The attorney refused to withdraw and the trial
court therefore ruled that his testimony was inadmissible.

Upon appeal this ruling was held to be "not an abuse of discre-
tion" by the trial court "under such circumstances" 5 and was
therefore sustained by the reviewing court. In so holding the

1. See cases at notes 53 thru 61 infra.
2. The practice of being both advocate and witness for a client in the

same cause has been outlawed in the English courts since 1846. See Stones
v. Byron, 1 B.C.R. 248, 16 L.J.Q.B. (N.S.) 32 (1846); Dunn v. Packwood, 1
B.C.R. 312, 11 Jurist 242 (1847); but see Cobbett v. Hudson, 1 El & BI 11,
118 Eng. Rep. 341 (1852). The court said the grounds for the decision of
Stones v. Byron appears not to have been that the rigid rule disqualifying
an attorney from being a witness for his client should be followed. Rather
the evidence was received after the defendant's case was closed and after
the plaintiff's advocate had replied, and that this irregularity unduly influ-
enced the undersheriff who presided. See also Follansbee v. Walker, 72
Pa. 228, 13 Am. Rep. 671 (1872) which referred to Pitt Taylor, and Volume
2 of his treatise, THE LAW OF EvIDENcE, p. 1170 § 1240, 4th edition.
Mr. Taylor feels that on the authority of Cobbett, the rule of Stones and
Dunn are overruled.

3. United States v. Clancy, 276 F.2d 617 (7th Cir. 1960), rev'd on
other grounds, 365 U.S. 312 (1961).

4. Id. at 636.
5. Id.
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United States Court of Appeals for the Seventh Circuit restated the
rationale which it had earlier set forth in Christensen v. United
States.6 There it was stated:

There is no generally recognized rule of law which
prohibits the attorney of a party prosecuting or defending
in a civil action from testifying at the call of his client.
The only incompetency of an attorney is as to communica-
tions of a professional nature between him and his clients
to the disclosure of which they do not consent. There is
no general incompetency arising out of the exercise of the
profession, even for or against a client, or even as to con-
fidential communications between attorney and client to
the disclosure of which the client assents.

The practice of an attorney testifying on behalf of his
client is, however, universally frowned upon. Generally
the question of whether or not he should take the stand
as a witness on behalf of his client is one which an attorney
should decide for himself in the light of his professional
pride as an attorney and a sense of his true position and
duty. He should remember the attitude of the courts on
the subject, and unquestionably, if the nature of his testi-
mony would be such as to bear upon a disputed question
of fact material to the merits of the cause, should with-
draw as attorney. The dual relation of attorney and wit-
ness in and for a cause on trial is not compatible with the
conception of an attorney as an officer of the court and
inclines to disrupt the normal balance of judicial machin-
ery. It is tolerated at all only because occasionally proper
in the interests of justice and because, rather than formu-
late a rule of absolute exclusion as has been done in some
instances as to testimony by attorneys on disputed and
material issues of fact, the great majority of the courts
prefer to leave the question to the sound discretion of
members of the bar with a threat of scathing reprimand
in case of abuse. . . . Though occasionally necessary in the
interests of justice, such occasions are rare, and even where
the testimony of the attorney is seemingly indispensable
the court should recommend counsel to withdraw from
the cause.

It is of doubtful professional propriety for an attorney
to become a witness for his client without first entirely
withdrawing from any further connection with the case,
and an attorney occupying the attitude of both witness
and attorney for his client subjects his testimony to criti-
cism, if not suspicion, but, where ... valuable (rights)
depend upon his evidence, he places himself in an un-
professional position, and must not be surprised if his evi-
dence is impaired. While the profession is an honorable

6. 90 F.2d 152 (7th Cir. 1937).
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one, its members should not forget that even they may so
act as to lose public confidence and general respect.7

Hence, it is clear that if a defense attorney withdraws from
further participation in the trial which he is conducting, his testi-
mony will be admissible.8  It should be noted that the trial court
may require that the defense counsel withdraw from further par-
ticipation in the trial; 9 however, unless such court actually requests
the defense attorney to leave the trial, he may testify and remain
active in the litigation. 10 The admission or exclusion of such evi-
dence is purely a matter which is within the discretion of the trial
court.

By contrast, the language used by the federal courts is more
restrictive when considering admission of the testimony of prose-
cuting attorneys.'1 The courts appear to have adopted a disap-
proving attitude toward allowing a prosecuting attorney to testify
in a case which he is also trying.1 2 However, since there are only
two cases directly dealing with this point,' 3 the exact position of
the federal courts is unclear.

In Robinson v. United States,'1 4 it was said in this regard:

No hard and fast rule can be laid down as to when it
is permissible for a prosecuting attorney to become a wit-
ness against a defendant and remain as prosecutor. Cir-
cumstances might arise in the trial of a case making it
necessary that the prosecuting attorney or his assistant
become a witness, but these cases are few and exceptional.
The function of a prosecuting attorney and a witness
should be disassociated. A jury naturally gives to the
evidence of the prosecuting attorney far greater weight

7. Id. at 154-55, citing 5 JONES, COMMENTARIES ON EVIDENCE § 2154, at
4079 (2nd ed.).

8. United States v. Fiorillo, 376 F.2d 180 (2d Cir. 1967); Christen-
sen v. United States, 90 F.2d 152 (7th Cir. 1937). See Irvin v. Dowd, 153 F.
Supp. 531 (N. D. Ind. 1957), and United States v. Rubin, 218 F. 245 (D. Conn.
1914).

9. United States v. Clancy, 276 F.2d 617 (7th Cir. 1960), rev'd on other
grounds, 365 U.S. 312 (1961); Christensen v. United States, 90 F.2d 152
(7th Cir. 1937).

10. United States v. Fiorillo, 376 F.2d 180 (2d Cir. 1967); Irvin v. Dowd,
153 F. Supp. 531 (N.D. Ind. 1957); See generally Annot., 88 A.L.R.2d 796
(1963).

11. (Prosecutor should withdraw) Robinson v. United States, 32 F.2d
505; (8th Cir. 1928), Annot., 66 A.L.R. 468 (1930); cf. United States v.
Fiorillo, 376 F.2d 180 (2d Cir. 1967) (Defense attorney shouldn't accept
case.)

12. Gajewski v. United States, 321 F.2d 261 (8th Cir. 1963); Robinson
v. United States, 32 F.2d 505 (8th Cir. 1928), Annot., A.L.R. 468 (1930).
See also Annot., 149 A.L.R. 1305 (1944).

13. Id.
14. 32 F.2d 505 (8th Cir. 1928), Annot., 66 A.L.R. 468 (1930).
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than to that of the ordinary witness. Circumstances might
exist where the prosecutor could not withdraw from the
case. He might be the only attorney familiar with the
case, and the only one engaged in the prosecution. The
tendency of a situation where a prosecutor in a criminal
case becomes a witness for the government is to prevent
somewhat that fair trial to which a defendant is entitled.
If this were the only question in the case, it might not be
sufficient to warrant a reversal, but the practice of acting
as prosecutor and witness is not to be approved, and should
not be indulged in, except under most extraordinary cir-
cumstances. Here there were other counsel engaged in the
case, and Mr. Brewster could, we assume, have withdrawn,
without imperiling the government's case, when it was dis-
covered that he was a necessary witness.15

And, even where the defense seeks to call the prosecuting at-

torney to the stand, as in Gajewski v. United States, 6 the trial court
refused to allow such testimony. In upholding the trial court's

ruling, the United States Court of Appeals for the Eighth Circuit
stated:

Although, as the . . authorities indicate, such judicial
discretion is generally exercised to prevent testimony by
an advocate in favor of the party whom he represents, a
court may, without abusing its discretion, refuse to allow
the defense to call as a witness the United States Attorney
trying the case. 17

These cases lead to the conclusion that while a prosecuting at-
torney's testimony will almost always be refused admission, the
testimony of the defense attorney may be admitted under much

less restrictive conditions. Future litigation will, no doubt, further
clarify the position of the federal courts with regard to the admis-
sion of testimony of the prosecutor.

B. CIVIL CASES

In civil cases, as in criminal cases, the federal courts have
looked with disfavor upon an attorney acting as both advocate and
witness on behalf of his client in the same trial.'8  These courts

15. Id. at 510 (emphasis added).
16. 321 F.2d 261 (8th Cir. 1963).
17. Id. at 268. See also Fisher v. United States, 231 F.2d 99, 104

(9th Cir. 1956).
18. French v. Hall, 119 U.S. 152 (1886); United Parts Manufacturing

Co. v. Lee Motor Products, Inc., 266 F.2d 20 (6th Cir. 1959); Lau Ah Yew v.
Dulles, 257 F.2d 744 (9th Cir. 1958); Alexander v. Watson, 128 F.2d 627
(4th Cir. 1942); First Calumet Trust & Savings Bank v. Rogers, 289 F. 953
(7th Cir. 1923); New York Cent. & H.R.R. Co. v. Henney, 207 F. 78 (2d
Cir. 1913) aff'g 200 F. 960 (S.D.N.Y. 1912); Sears, Roebuck & Co. v. Amer.
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have uniformly stated that it is a practice not to be approved. 19

The better practice therefore appears to be not to testify,20 but if
the attorney should find it necessary to take the stand, he should
definitely withdraw from the case.

As early as 1834, the United States District Court for the South-
ern District of New York said that when an attorney testifies on
behalf of his client, the testimony is received with hesitancy and
distrust and very little weight will be given to such evidence.2 1

Later, in 1942, in Alexander v. Watson,22 a federal court was
faced with an attempt by an attorney to collect attorney fees for
services rendered by him during an earlier trial where he had
acted as witness for the corporation which employed him. The
allowance of the attorney fee by the trial court was overruled by
the United States Court of Appeals for the Fourth Circuit which held
that nothing more than ordinary witness fees could be claimed in
such an instance. As the court stated, "Any agreement to pay...
additional compensation for such testimony would have been void
as lacking in consideration and also as contrary to public pol-
icy." 23 More significantly, the court stated:

If Watson (the attorney) and Sisterson (the corporate
accountant) had been previously employed and had dis-
covered that their testimony was required on the hearing of
the case, it would have been their duty to withdraw
from the professional employment . . . (citing authorities)

A fortiori, they should not have accepted employ-
ment knowing that they would be called to testify and that
their services as attorneys were being sought because their
testimony as witnesses was the thing desired; for, as said
by the Supreme Court of Wisconsin in Connolly v. Straw,
53 Wis. 645, 649, 11 N.W. 17, 19, "Of course, an attorney

Plumbing & Supply Co. of Green Bay, 19 F.R.D. 329 (E.D. Wisc. 1954);
Welcher v. United States, 14 F.R.D. 235 (E.D. Ark. 1953); Sorrin v. Pacific
Finance Corp., 37 F. Supp. 527 (S.D.N.Y. 1941); Granon v. Hartshorne, 10 F.
Cas. 965 (No. 5689) (S.D.N.Y. 1834).

19. New York Cent. & H.R.R. Co. v. Henney, 207 F. 78 (2d Cir. 1913),
aff'g 200 F. 960 (S.D.N.Y. 1912); Sorrin v. Pacific Finance Corp., 37 F. Supp.
527 (S.D.N.Y. 1941). But see Walker v. Bailey, 245 F.2d 486 (C.C.P.A.
1957) in which the court did not even say it was a bad practice. However,
it appeared the testimony concerned a formal matter only.

20. United Parts Manufacturing Co. v. Lee Motor Products, Inc., 266
F.2d 20 (6th Cir. 1959); Welcher v. United States, 14 F.R.D. 235 (E.D.
Ark. 1953). Lau Ah Yew v. Dulles, 257 F.2d 744 (9th Cir. 1958); Alexan-
der v. Watson, 128 F.2d 627 (4th Cir. 1942); First Calumet Trust & Savings
Bank v. Rogers, 289 F. 953 (7th Cir. 1923); Sears, Roebuck & Co. v. Amer.
Plumbing Supply Co. of Green Bay, 19 F.D.R. 329 (E.D. Wisc. 1954).

21. Granon v. Hartshorne, 10 F. Cas. 965 (No. 5689) (S.D.N.Y. 1834).
22. 128 F.2d 627 (4th Cir. 1942).
23. Id. at 630.
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should not accept a retainer if he knows in advance that
he will be a material witness for the party seeking to em-
ploy him. '24

The rule against admission of counsel's testimony was even
more harshly applied in the case of Lau Ah Yew v. Dulles.25 There
the only testimony available to prove the defendant's case was the
word of the attorney who was representing him. This testimony
was admitted into evidence and no contradictory evidence was pro-
duced by the opposing side. Yet the trial court refused to give
credence to such testimony and ruled that the defendant had failed
to prove his case by a fair preponderence of the evidence. On ap-
peal this ruling was sustained. The reviewing court found that
the lower court was completely justified in totally ignoring the at-
torney's testimony since, in the absence of withdrawal from the
case, the interest of the attorney destroyed the credibility of his
testimony.

Yet, no matter how strongly disapproval has been expressed,
no civil case in the federal courts has been found holding that an
attorney's testimony on behalf of his client in such a case is totally
inadmissible. 26 Nor has any civil case been found which required
an attorney to withdraw from active conduct of the case before
giving his testimony.27 However, as Lau Ah Yew, supra, indicates,
such testimony can be entirely disregarded.

III. STATE COURTS
A. CRIMINAL CASES

The first problem arising in state criminal prosecutions is that
of the defense counsel being called to the stand by the prosecution,
and vice versa. The majority of the cases on this point were decided
before 1901.28 These cases all hold that the attorney's testimony is

24. Id. at 630-31.
25. 257 F.2d 744 (9th Cir. 1958).
26. Holmes v. Conway, 241 U.S. 624 (1916); French v. Hall, 119 U.S.

152 (1886); United Parts Mfg. Co. v. Lee Motor Products, Inc., 266 F.2d
20 (6th Cir. 1959); Lau Ah Yew v. Dulles, 257 F.2d 744 (9th Cir. 1958);
Alexander v. Watson, 128 F.2d 627 (4th Cir. 1942); First Calumet Trust &
Savings Bank v. Rogers, 289 F. 953 (7th Cir. 1923); New York Cent. &
H.R.R. Co. v. Henney, 207 F. 78 (2d Cir. 1913), afj'g 200 F. 960 (S.D.N.Y.
1912); Baldwin v. National Hedge and Wire-Fence Co., 73 F. 574 (3rd Cir.
1896); Walker v. Bailey, 245 F.2d 486 (C.C.P.A. 1957); Sears, Roebuck & Co.
v. Amer. Plumbing & Supply Co. of Green Bay, 19 F.R.D. 329 (E.D. Wisc.
1954); Sorrin v. Pacific Finance Corp., 37 F. Supp. 527 (S.D.N.Y. 1941);
Granon v. Hartshorne, 10 F. Cas. 965 (No. 5689) (S.D.N.Y. 1834).

27. See cases cited in note 26 supra.
28. See Milan v. State, 24 Ark. 346 (1866); State v. Tabor, 63 Kan. 542,

66 P. 237, 55 L.R.A. 231 (1901); State v. Hedgepeth, 125 Mo. 14, 28 S.W. 160

19701



CREIGHTON LAW REVIEW

admissible 29 and that apparently counsel need not withdraw from
the case before testifying.8 0 Since Rule 19 of the Cannon of Ethics 3'

requires an attorney to withdraw from a case when he testifies for
his client, and not when he testifies against his client, these cases
do not appear to violate the Rule.8 2

The reasons8 3 for requiring counsel to withdraw from a case are
present and applicable no matter which side calls the attorney to
the stand. When the courts allow the opposing party to call an
attorney to the stand, they do not violate the letter of Rule 19;
however, they do violate the spirit of the Rule. Because of this
fact, it is submitted that courts should require withdrawal when-
ever either counsel testifies.

This withdrawal requirement, however, would be a wicked
sword in the hands of an attorney who wishes to force opposing
counsel from the trial.8 4  Thus, the better procedure is probably
that utilized in the recent Illinois case of People v. Gendron.3 5

There the defense wished to call the prosecuting attorney to the
stand, but the trial court refused to allow such testimony. The
Supreme Court of Illinois affirmed this ruling because it felt that it
would be better to refuse to allow an attorney who was prosecuting
the case to be used as a witness, than to admit such testimony and
thereby require him to withdraw from the trial. By following this
procedure, the requirement of withdrawal from the case does not
arise, and the integrity of Rule 19 is thereby preserved.

The second problem area in state criminal prosecutions is pre-

(1894); cf. People v. Gendron, 41 Ill. 2d 351, 243 N.E.2d 208 (1968); State v.
Lee, 203 S.C. 536, 28 S.E.2d 402, Annot., 149 A.L.R. 1300 (1943). See gener-
ally Annot., 88 A.L.R.2d 796 (1963). But see Robertson v. Comm., 269 Ky.
317, 107 S.W.2d 292 (1937).

29. Milan v. State, 24 Ark. 346 (1866); State v. Tabor, 63 Kan. 542,
06 P. 237, 55 L.R.A. 231 (1901); State v. Hedgepeth, 125 Mo. 14, 28 S.W.
160 (1894). But see Robertson v. Comm., 269 Ky. 317, 107 S.W.2d 292
(1937).

30. Id.
31. Canon 19 reads: "When a lawyer is a witness for his client, except

as to merely formal matters, such as the attestation or custody of an in-
strument and the like, he should leave the trial of the case to other coun-
sel. Except when essential to the ends of justice, a lawyer should avoid
testifying in court in behalf of his client."

Canon 19 has now been replaced by Canon 5 of the A.B.A. CODE OF PRO-
FESSIONAL RESPONSIBILITY.

32. See A.B.A. CODE OF PROFESSIONAL RESPONSIBILITY, Canon 5, D.R.
5-102 (A) & (B), formerly CANONS OF PROFESSIONAL ETIcs, Rule 19, 60
A.B.A. Rep. 683, 688 (1935). See also A.B.A. Opinions 220 (1941), 185
(1938), 50 (1931), and 33 (1931).

33. See text at notes 99 thru 110 infra.
34. See Galarowicz v. Ward, 119 Utah 611, 230 P.2d 576 (1951). See

A.B.A. CODE OF PROFESSIONAL RESPONSIBILITY, Canon 5, D.R. 5-102 (B).
35. 41 Ill. 2d 351, 243 N.E.2d 208 (1968).
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sented in the situation where a prosecuting- attorney calls himself
as a witness for the state. The majority rule in this instance is that
this practice is permissible.8 6 However, it should be noted that the
more recent decisions in this area hold that, if the prosecuting at-
torney does so testify, he must withdraw from the case. 7

A third troublesome area is found in the case of the defense
counsel who testifies on behalf of his client.38  State v. Bechtel-
heimer,3 9 indicates that in such an instance the defense attorney
must withdraw from the case entirely before testifying. This case,
however, appears to stand alone,40 for the majority of cases indicate
that a defense attorney will be allowed to testify for his client with-
out withdrawal. 41 The apparent reason for accepting such testi-
mony is that exclusion of this evidence would only penalize the
criminal defendant and this jeopardy should not be imposed upon
a litigant simply for the sake of maintaining "respect for the profes-
sion '42 or in order to "discipline the attorney. '43

36. State v. Wilmbusse, 8 Idaho 608, 70 P. 849 (1902); Wilkinson v.
People, 226 Ill. 135, 80 N.E. 699 (1907); People v. Gerold, 265 Ill. 448, 107
N.E. 165 (1914); Letcher v. Commonwealth, 6 Ky. Law Rep. 305 (1884);
Bennett v. Commonwealth, 234 Ky. 333, 28 S.W.2d 24 (1930); Zeilder v.
State, 189 Wisc. 44, 206 N.W. 872 (1926). See Hines v. State, 26 Ga. 614
(1859). See also State v. Shour, 196 Mo. 202, 95 S.W. 405 (1906), attorney
may testify to formal matters; State v. Challis, 75 N.H. 492, 76 A. 643
(1910) testimony of attorney for prosecuting witness in prosecution for
criminal libel is admissible; Lukas v. State, 194 Wisc. 387, 216 N.W. 483
(1927), here the prosecuting attorney took no part in the actual trial. But
see State v. Spencer, 186 Kan. 298, 349 P.2d 920 (1960), allowing county
attorney to testify but only because no objection was made and testimony
was not on a disputed fact; State v. Miles, 191 Kan. 457, 382 P.2d 307 (1963).

37. State v. Ryan, 137 Kan. 733, 22 P.2d 418 (1933); State v. DeHart,
242 Wisc. 562, 8 N.W.2d 360 (1943). See State v. Spencer, 186 Kan. 298,
349 P.2d 920 (1960); State v. Miles, 191 Kan. 457, 382 P.2d 307 (1963);
Commonwealth v. Scoleri, 415 Pa. 218, 202 A.2d 521, 530 (1964), prose-
cuting attorney must withdraw if directed by the trial court (n.13).

38. To assure withdrawal, an objection should be made to the offer of
testimony. If none is made, the appeal court may decide any right to
complain was waived. See State v. Spencer, 186 Kan. 298, 349 P.2d 920
(1960); Levas v. Dewey, 33 Wash. 2d 232, 213 P.2d 933 (1950).

39. State v. Bechtelheimer, 151 Kan. 582, 100 P.2d 657 (1940). But see
State v. Blake, 157 Conn. 99, 249 A.2d 232 (1968) and State v. Lack, 58
Mo. 501 (1875), it does not appear defense counsel was both advocate and
witness. Contra, Paine v. People, 106 Colo. 258, 103 P.2d 686 (1940); Com-
monwealth v. Scoleri, 415 Pa. 218, 202 A.2d 521 (1964).

40. State v. Bechtelheimer, 151 Kan. 582, 100 P.2d 657 (1940).
41. Paine v. People, 106 Colo. 258, 103 P.2d 686 (1940); State v. Blake,

157 Conn. 99, 249 A.2d 232 (1968); State v. Newton, 241 La. 261, 128 So. 2d
651 (1961); State v. Lack, 58 Mo. 501 (1875); Commonwealth v. Scoleri,
415 Pa. 218, 202 A.2d 521 (1964).

42. State v. Bechtelheimer, 151 Kan. 582, 100 P.2d 657, 658.
43. State v. Blake, 157 Conn. 99, 249 A.2d 232, 234. See also Paine

v. People, 106 Colo. 258, 103 P.2d 686 (1940).
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In State v. Blake, 44 a recent Connecticut case, it was held to be
reversible error to not allow the defense attorney to testify. It
should be noted, however, that here the attorney had made an offer
to withdraw from the case. The court stated that withdrawal in
this instance was, "quite feasible since he had not actively partici-
pated in the examination of the witnesses and the progress of the
trial would not have been impeded. Thus, the present case differ (s)
from a situation in which an attorney offers himself as a witness
while remaining in the case." 4

5 As the court further noted:
The proper course, in a situation such as this, would

be for the attorney to withdraw from the case as soon as it
became reasonably foreseeable that his testimony on a ma-
terial matter might be likely to be required. On this rec-
ord, it is not clear that any necessity for the testimony of
Attorney Regan would have been reasonably foreseeable
until the direct testimony of Citak, Sr., on Thursday. Al-
though it is not entirely clear, the (trial) court seems to
have felt that the motion to withdraw was unduly de-
layed.

46

The Blake court also clarified those limited instances in which
a defense attorney should be permitted to testify on behalf of his
client/defendant:

Although it is error to refuse to permit an attorney to
testify as a witness, even though he is participating in
the trial and remains in the case, it is, however, a viola-
tion of Canon 19 and a serious impropriety for him so to do
except (1) as to merely formal matters or (2) where the
necessity for his testifying arises from an emergency the
likelihood of which could not reasonably have been antici-
pated in time for him to withdraw from the case before
trial.

4 7

Hence, even though the courts have not held it to be reversible
error for the defense attorney in a criminal case to testify, the
ethical propriety of the practice is definitely subject to question.48

B. CrVn CASES

It was a rule of Roman Law that judges should take care not to
allow advocates as witnesses: "Mandatis cavetur ut praesida at-
tendant, no patroni in causa, cui patrocinium praestiterunt, testi-

44. 157 Conn. 99, 249 A.2d 232 (1968).
45. Id. at 234.
46. Id.
47. Id.
48. Paine v. People, 106 Colo. 258, 103 P.2d 686 (1940). See Holt v.

State, 202 Kan. 759, 451 P.2d 221 (1969); Commonwealth v. Scoleri, 451
Pa. 218, 202 A.2d 521 (1964).
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monium dicant.' '4 9 The reason was that Roman Law seemed to
consider advocates "as not credible, because of the identity of their
interest, opinions, and prejudices with those of their clients."5 0 The
same attitude is found in Spanish Law. 51 But until recently, the
vast majority of jurisdictions in the United States held to the con-
trary.

52

In 1945, only Florida,5
3 Idaho,54 Kansas, 55 Kentucky, 56 Ne-

braska,'5 7 and Texas,5 8 gave any substance to the proposition that
an attorney should not be both advocate and witness in the same
cause.5 9 Since that date, twelve states and the District of Columbia
have either declared that counsel must withdraw from a case if he
wishes to testify on behalf of his client 0 or have strongly indicated

49. Potter v. Inhabitants of Ware, 55 Mass. (1 Cush.) 519, 520 (1848).
50. 1 GREENL. Ev. § 238 note 2.
51. Menendez v. Syndics of Larionda, 3 Mart. (O.S.) 256, 257 (La.

1814).
52. Note, Legal Ethics-Enforceability of Canon Prohibiting Attor-

ney's Testimony on Behalf of Client, 33 N.C.L. REV. 296 (1955); 36 MINN.
L. REV. 155-6 (1951); 36 MICH. L. REV. 134-6 (1939); 48 HARV. L. REV. 140-1
(1934); 19 Ky. L.J. 82-3 (1930); 6 MINN. L. REV. 587-8 (1922). See also

Propriety of Judges Acting as Witnesses, WASH. U.L.Q. 242-54 (1950) and
13 MICH. L. REV. 422 (1914).

53. Dudley v. Wilson, 152 Fla. 752, 13 So. 2d 145 (1943).
54. Sebree v. Smith, 2 Idaho 359, 16 P. 915 (1888).
55. Protheroe v. Davies, 149 Kan. 720, 89 P.2d 890 (1939).
56. Garnett v. Walton, 242 S.W.2d 107 (Ky. 1951); Ray v. Ray's Ex'x.,

249 Ky. 347, 60 S.W.2d 935 (1933); Smick's Adm'r. v. Beswick's Adm'r.,
113 Ky. 439, 68 S.W. 439 (i902).

57. McCormick v. McCormick, 150 Neb. 192, 33 N.W.2d 543 (1948);
Kausgaard v. Endres, 126 Neb. 129, 252 N.W. 810 (1934); In re Bayer's Es-
tate, 116 Neb. 670, 218 N.W. 746 (1928); Cox v. Kee, 107 Neb. 587, 186
N.W. 974 (1922).

58. Dailey v. Monday, 32 Tex. 141 (1869).
59. All of these states have subsequently strengthened or clarified

their position. Florida: Hubbard v. Hubbard, 233 So. 2d 150 (Fla. 1970);
Millican v. Hunter, 73 So. 2d 58 (Fla. 1954); Idaho: Branon v. Smith
Frozen Foods of Idaho, Inc., 83 Idaho 502, 365 P.2d-958 (1961) ; Swaringen v.
Swanstrom, 175 P.2d 692 (1946); Kansas: Robbins v. Hannen, 194 Kan.
596, 400 P.2d 733 (1965); In re Henry's Estate, 156 Kan. 788, 137 P.2d 222,
modified, 157 Kan. 471, 142 P.2d 717 (1943); Kentucky: Adams v. Flora,
445 S.W.2d 420 (Ky. 1969); Nebraska: In re Tipton's Estate, 173 Neb. 520,
113 N.W.2d 644 (1962); In re Benson's Estate, 153 Neb. 824, 46 N.W.2d 176
(1951); In re Wiley's Estate, 150 Neb. 898, 36 N.W.2d 483 (1949). Texas:
Cheatham v. Franke, 298 S.W.2d 202 (Tex. 1957).

60. Arkansas: Old American Life Ins. Co. v. Taylor, 244 Ark. 709,
427 S.W.2d 23 (1968); Rushton v. First National Bank, 244 Ark. 503, 426
S.W.2d 378 (1968); Delaware: Phillips v. Liberty Mutual Ins. Co., 43 Del.
CCH. 436, 235 A.2d 835 (1967); Michigan: Auseon v. Reading Brass Co., 22
Mich. App. 505, 177 N.W.2d 662 (1970); Minnesota: Schwartz v. Wenger,
267 Minn. 40, 124 N.W.2d 489 (1963); New York: Weil v. Weil, 283 App.
Div. 33, 125 N.Y.S.2d 368 (1953); Oregon: In re Newman's Will, 187 Or. 641,
213 P.2d 137 (1950); In re Comegy's Estate, 204 Or. 512, 284 P.2d 758

1970]



CREIGHTON LAW REVIEW

that this course would be followed in the future.6 1

Examples of state judicial disapproval of the attorney as wit-
ness for his client are as follows: Oregon's Supreme Court has said
"nothing short of actual corruption can more surely discredit the
profession; ' 62 Nebraska's Supreme Court has held it is reversible
error to allow counsel to continue to actively participate in the trial
after testifying;68 Florida's Supreme Court has held that the prac-
tice is a breach of Rule 19 as a matter of law.64 And, in Bohannan
v. Bohannan, an Indiana trial court was allowed to completely dis-
regard the testimony which was given by one of the counsel during
the trial on the grounds that the practice would "open the door to
collusion."6 5 In 1951, the Kentucky Supreme Court stated the mod-
ern trend which is "to limit such practice insofar as is consistent
with the proper administration of justice."6 6 It appears that this
trend is picking up momentum and will be the practice of most, if
not all, state courts in the near future.6 7

IV. ENFORCEMENT

Though the courts have had difficulty in enforcing the Rule
against being both advocate and witness for a client,68 they have
disregarded testimony, 9  disallowed attorneys fees,70  reversed
cases, 71 and suggested other counsel be obtained in any further pro-

(1955); Oxley v. Linnton Plywood Ass'n., 205 Or. 78, 284 P.2d 766 (1955);
Wisconsin: In re Weinert's Estate, 18 Wisc. 2d 33, 117 N.W.2d 685 (1962).
See Aquilini v. Chamblin, 94 Colo. 367, 30 P.2d 325 (1934); Food Fair
Stores, New Castle, Inc. v. Howard, 212 A.2d 405 (Del. 1965).

61. District of Columbia: Bauman v. Ballard Fish Co., 185 A.2d 506
(D.C. 1962); Illinois: Bohannan v. Bohannan, 132 Ind. App. 504, 167 N.E.2d
717 (1960); North Carolina: In re Kemp's Will, 236 N.C. 680, 73 S.E.2d
906 (1950); Pennsylvania: Tonuci v. Beegal, 188 Pa. Super. 66, 145 A.2d
885 (1958); Washington: In re Torstensen's Estate, 28 Wash. 2d 837, 184
P.2d 255 (1947); Carey v. Powell, 32 Wash. 2d 761, 204 P.2d 193 (1949);
West Virginia: Mabe v. Huntington Coco-Cola Bottling Co., 145 W. Va.
712, 116 S.E.2d 874 (1960); Edmiston v. Wilson, 146 W. Va. 511, 120 S.E.2d
491 (1961).

62. In re Comegy's Estate, 204 Or. 512, 284 P.2d 758, 765 (1955).
63. Kausgaard v. Endres, 126 Neb. 129, 252 N.W. 810 (1934).
64. Hubbard v. Hubbard, 233 So. 2d 150 (Fla. 1970). Rule 19 is now

Canon 5 of CODE OF PROFESSIONAL RESPONSIBILITY.
65. 132 Ind. App. 504, 167 N.E.2d 717, 721 (1960).
66. Garnett v. Walton, 242 S.W.2d 107, 111 (Ky. 1951).
67. See notes 60 and 61 supra.
68. Note, Legal Ethics-Enforceability of Cannon Prohibiting Attor-

ney's Testimony on Behalf of Client, 33 N.C.L. REV. 296 (1955).
69. Bohannon v. Bohannon, 132 Ind. App. 504, 167 N.E.2d 717 (1960).

Madden v. Farmer, 7 La. Ann. 580 (1852).
70. Hubbard v. Hubbard, 233 So. 2d 150 (Fla. 1970); Flournoy v.

Smith, 84 Fla. 553, 94 So. 503 (1922).
71. Kausgaard v. Endres, 126 Nebr. 129, 252 N.W. 810 (1934).
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ceedings. 72
. One court has even gone so far as to refuse to allow an

attorney who has testified in a lower court to argue the case on ap-
peal.

73

As a general rule, appellate courts have been hesitant to re-
verse judgments when a breach of Rule 19 is concerned.74 In this
light, strict adherence to the Rule can only be enforced in the trial
courts. Whenever the trial courts have enforced compliance with
Rule 19, the higher courts have upheld their decisions.75

In a great number of cases, the courts will allow attorneys to
testify on behalf of their clients, but they try to discourage it.76

The offer of an attorney to testify for his client has been called
unethical, 77 has been decried as a breach of good professional
taste,78 and has been often condemned. 79 In Ferraro v. Taylor8" it
was stated, "the practice of attorneys furnishing from their own
lips and on their own oaths the controlling testimony for their
client is one not to be condoned by judicial silence."8' The practice

72. Bauman v. Ballard Fish Co., 185 A.2d 506 (D.C. 1962); Tonuci v.
Beegal, 188 P. Super. 66, 145 A.2d 885 (1958).

73. Oxley v. Linnton Plywood Ass'n., 205 Or. 78, 284 P.2d 766 (1955).
See also In re Otto's Estate, 349 Pa. 205, 36 A.2d 797 (1944).

74. See Scott County Co-op v. Brown, 187 So. 2d 321 (Miss. 1966);
Samuel v. Young, 214 S.C. 91, 51 S.E.2d 367 (1949); Levas v. Dewey, 33
Wash. 2d 232, 213 P.2d 933 (1950). Nanos v. Harrison, 97 Conn. 529, 117 A.
803 (1922); Knigge v. Dencker, 246 Ia. 1387, 72 N.W.2d 494 (1955). See also
In re Scanlon's Estate, 246 Ia. 52, 67 N.W.2d 5 (1954); Chicago Union Trac-
tion Co. v. Ertrachter, 228 Ill. 114, 81 N.E. 816 (1907).

75. Phillips v. Liberty Mutual Ins. Co., 43 Del. ch. 436, 235 A.2d 835
(1967); Cox v. Kee, 107 Neb. 587, 186 N.W. 974 (1922).

76. American Trust Co. v. Fitzmaurice, 131 Cal. App. 2d 382, 280 P.2d
545 (1955); Hotaling v. Hotaling, 187 Cal. 695, 203 P. 745 (1922); Erwin M.
Jennings Co. v. Di Genova, 107 Conn. 491, 141 A. 866 (1928); Reisch v.
Bowie, 367 Ill. 126, 10 N.E.2d 663 (1937); Snyder v. Hammer, 180 Md. 690,
23 A.2d 653 (1942); Ferraro v. Taylor, 197 Minn. 5, 265 N.W. 829 (1936);
Scott County Co-op v. Brown, 187 So. 2d 321 (Miss. 1966); Callen v. Gill,
7 N.J. 312, 81 A.2d 495 (1951); Clark v. Corliss, 98 N.J. Super. 323, 237 A.2d
298 (1967); Little v. McKeon, 3 N.Y. Super. Ct. (1 Sandf.) 607 (1848); State
v. Woodside, 31 N.C. 496 (1849); Security Trust Co. v. Stapp, 332 Pa. 9, 1
A.2d 236 (1938); In re Otto's Estate, 349 Pa. 205, 36 A.2d 797 (1944); Tonuci
v. Beegal, 188 Pa. Super. 66, 145 A.2d 885 (1958); Inman v. Inman, 158 Va.
597, 164 S.E. 383 (1932); Interior Woodwork Co. v. Larsen, 207 Wisc. 1,
238 N.W. 822 (1931).

77. Miller v. Urban, 123 Conn. 331, 195 A. 193, Annot., 118 A.L.R. 951
(1937). See Storbeck v. Fridley, 240 Ia. 879, 38 N.W.2d 163 (1949).

78. Tonuci v. Beegal, 188 Pa. Super. 66, 145 A.2d 885 (1958).
79. Fleming v. Donovan, 324 Ill. App. 312, 58 N.E.2d 196 (1944); In re

Otto's Estate, 349 Pa. 205, 36 A.2d 797 (1944); Interior Woodwork Co. v.
Larsen, 207 Wisc. 1, 238 N.W. 822 (1931). See Rosencrans v. Fry, 12 N.J.
88, 95 A.2d 905 (1953); and Callen v. Gill, 7 N.J. 312, 81 A.2d 495 (1951).

80. 197 Minn. 5, 265 N.W. 829 (1936).
81. Id. at 833.
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is said to "open the door to collusion. '8 2 In light of these harsh
reprimands, it is hard to understand why the courts have allowed
the practice to go on.

The allowance of the testimony of an attorney is said to be a
matter left to the discretion of the trial judge.8 3 The vast majority
of cases say that the trial judge can, in his discretion, order counsel
to withdraw from the case8 4 or the judge may decide to allow such
testimony without withdrawal if an emergency arises at trial" or
the ends of justice require it.86

In only one case was it decided that a trial judge had abused
his discretion in allowing an attorney to testify. In Rushton v. First
National Bank of Magnolia, 7 the Supreme Court of Arkansas found
it to be an abuse of discretion for the trial court to admit the testi-
mony of an attorney who was the law partner of the counsel who
was trying the case. The abuse was based upon the fact that a
lawyer/partner is included within the meaning of "other counsel"
as used in Cannon 19 and (a) such partner/attorney was "one of
only three key witnesses in this lawsuit,"8 and (b) the appellant
has not shown "that it became necessary to the ends of justice dur-
ing the trial for (the attorney) to testify."8 9

The Arkansas court relied upon Formal Opinion No. 220 of the
American Bar Association's Opinions of the Committee on Profes-
sional Ethics which deals at length with the problem of participat-
ing counsel acting as witness.90 As the court noted, the Opinion
points out that this practice, if allowed,

puts counsel in the position of both advocate and wit-
ness, one of which requires the lawyer to be partisan and
the other of which requires him to be factual. It thus robs

82. Bohannan v. Bohannan, 132 Ind. App. 504, 167 N.E.2d 717 (1960).
83. Holbrook v. Seagrave, 228 Mass. 26, 116 N.E. 889 (1917); Hagerty

v. Radle, 228 Minn. 487, 37 N.W.2d 819 (1949); Caron v. Farmers Ins. Exch.,
252 Minn. 247, 90 N.W.2d 86 (1958); Security Trust Co. v. Stapp, 332 Pa. 9,
.1 A.2d 236 (1938).

84. Only one case, Kridel v. Kridel, 85 N.J. Super. 478, 205 A.2d 316
(1964), holds to the contrary.

85. Hagerty v. Radle, 228 Minn. 487, 37 N.W.2d 819 (1949). See
Manion v. Chicago, Rock Island & Pacific Ry. Co., 12 Ill. App. 2d 1, 138
N.E.2d 98 (1956).

86. Caron v. Farmers Ins. Exch., 252 Minn. 247, 90 N.W.2d 86 (1958).
See also A.B.A. CODE OF PROFESSIONAL RESPONSIBILITY, Canon 5, D.R. 5-101
(B) 1-4.

87. Rushton v. First National Bank, 244 Ark. 503, 426 S.W.2d 378
(1968).

88. Id. at 385.
89. Id.
90. This Formal Opinion is quoted in full as an addendum to the

Rushton opinion. See 426 S.W.2d at 385-88.
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the trial of that appearance of fairness which should char-
acterize every court hearing.9 1

Hence, the court concluded that an exercise of discretion which
would allow such testimony to be admitted in these circumstances
would be an abuse of discretion requiring reversal and a complete
new trial "unprejudiced by any findings heretofore made. '92 This
result was required even though the trial court had fully complied
with the requirements of the Arkansas statute which provided:

If either party requires it, the judge may exclude from
the courtroom any witness of the adverse party, not at the
time under examination, so that he may not hear the testi-
mony of the other witness.9 3

In his dissent to the above opinion, Judge Houghton makes it
clear that he would not go so far as the majority to admit that
circumstances could possibly exist where a partner of active counsel
or the active counsel himself should be allowed to testify. This
matter, according to Judge Houghton was not a subject of the trial
judge's discretion. As he states:

I do not believe the practice is made proper by consent
or permission of the trial judge. The function of the judge
should be limited to passing on whether the circumstances
of the particular case bring it within the exceptions of the
Canons.

It may be, as pointed out in the majority opinion, that
it might be desirable from a standpoint of the successful
conduct of the case that one member of the firm act as
witness and another as the advocate in cases where the
partners have represented the client from the outset and
have knowledge and experience gained from the relation-
ship of attorney and client. These facts, in my opinion,
do not alter or affect in any degree the reasons for the
prohibitions of the Canon. The partners must elect
whether they are to be in the case as witnesses or as ad-
vocates. Election really should be reserved for the client.
If he elects to have his attorney act as his witness, he gets
the full benefit of the attorney's knowledge of the facts.
I do not believe that the client would suffer any hardship
in most cases, because he is required to obtain a new ad-
vocate. In any event, the proper administration of justice
should not be affected by the zeal of an advocate or his
partner who insists on having the members of one firm act
in the repugnant capacity of witness and advocate.9 4

91. 426 S.W.2d at 385.
92. Id.
93. ARK. STAT. ANN. § 28-702 (Repl. 1962).
94. 426 S.W.2d at 390 (emphasis added).

1970]



CREIGHTON LAW REVIEW

In those cases in which counsel is allowed to remain actively
involved in the trial after he has testified,95 the testimony is subject
to criticism if not suspicion,9 6 and the courts have carefully scru-
tinized the testimony.97 The practice is so shocking that only the
most compelling corroborative evidence allows the jury to give
any weight to such testimony.98

The objections to allowing attorneys to testify, do not apply
when the testimony is on a purely formal matter,9 9 or where the
ends of justice so require it. °0 0 However, the courts have not de-

95. The Illinois courts say that little weight should be given to the
testimony. Jonas v. Meyers, 410 Ill. 213, 101 N.E.2d 509 (1951); Fleming
v. Donovan, 324 Ill. App. 312, 58 N.E.2d 196 (1944). See Hotze v. Schlanser,
410 Ill. 265, 102 N.E.2d 131 (1951); Crescio v. Crescio, 365 Ill. 393, 6 N.E.2d
628 (1937); Glanz v. Ziebek, 233 Ill. 22, 84 N.E. 36 (1908); Domm v. Hollen-
beck, 142 Ill. App. 439 (1908); O'Donoghue v. Title Guarantee & Trust Co.,
79 Ill. App. 263 (1889). See also Cuvelier v. Town of Dumont, 221 Ia.
1016, 266 N.W. 517 (1936); Flood v. Bollmeier, 138 N.W. 1102, rev'd on re-
hearing, 165 Ia. 88, 144 N.W. 579 (1913); Kintz v. R.J. Menz Lumber Co.,
47 Ind. App. 475, 94 N.E. 802 (1911); Central Branch U.P. R.R. Co. v.
Andrews, 41 Kan. 370, 21 P. 276 (1889); Succession of Grant, 14 La.
Ann. 795 (1859); Beatty v. Davis, 9 Gill. 211 (Md. 1850); In re Stephen's
Estate, 207 Minn. 597, 293 N.W. 90 (1940); Doremus v. Doremus, 88 N.J. Eq.
256, 102 A. 659 (1917); Miles v. O'Hara, 1 Serg. R. 32 (Pa. 1814).

96. O'Donoghue v. Title Guarantee & Trust Co., 79 Ill. App. 263 (1898);
In re Stephen's Estate, 207 Minn. 597, 293 N.W. 90 (1940).

97. Wright v. Buchanan, 287 111. 468, 123 N.E. 53 (1919). See Dore-
mus v. Doremus, 88 N.J. Eq. 256, 102 A. 659 (1917).

98. Flood v. Bellmeier, 138 N.W. 1102 (1912), rev'd on rehearing, 165
Ia. 88, 144 N.W. 579, 581 (1913).

99. Nye Odorless Incinerator Corp. v. Felton, 35 Del. 236, 162 A.
504 (1931); Stratton v. Henderson, 26 Ill. 69 (1861); In re Henry's Estate,
156 Kan. 788, 137 P.2d 222, modified 157 Kan. 471, 142 P.2d 717 (1943);
Robbins v. Hannen, 194 Kan. 596, 400 P.2d 733 (1965); Garnett v. Walton,
242 S.W.2d 107 (Ky. 1951); Cox v. Kee, 107 Neb. 587, 186 N.W. 974 (1922);
Cummings v. Irvin, 59 S.W. 153 (Tenn. 1900); Burnett v. Taylor, 36 Wyo. 12,
252 P. 790 (1927). See Gray v. Pennsylvania R. Co., 33 Del. 450, 139 A. 66
(1927); Branom v. Smith Frozen Foods of Idaho, Inc., 83 Idaho 502, 365 P.2d
958 (1961); Storbeck v. Fridley, 240 Ia. 879, 38 N.W.2d 163 (1949); Teats v.
Anderson, 358 Pa. 52, 58 A.2d 31 (1946). See also A.B.A. CODE OF PRO-
FESSIONAL RESPONSIBILITY, Canon 5, D.R. 5-101 (B) 2.

100. Montgomery v. First National Bank of Newport, 246 Ark. 490, 439
S.W.2d 299 (1969); Callas v. Independent Taxi Owners' Ass'n, 66 F.2d 192
(D.C. Cir.), cert. denied, 290 U.S. 669 (1933); Branom v. Smith Frozen
Foods of Idaho, Inc., 83 Idaho 502, 365 P.2d 958 (1961); Adams v. Flora, 445
S.W.2d 420 (Ky. 1969); In re Estate of Bayer, 116 Neb. 670, 218 N.W. 746
(1928); McLaren v. Gillispie, 19 Utah 137, 56 P. 680 (1899). See Manion v.
Chicago Rock-Island & Pacific Railway Company, 12 Ill. App. 2d 1, 138
N.E.2d 98 (1956); Snyder v. Hammer, 180 Md. 690, 23 A.2d 653 (1942);
Hagerty v. Radle, 228 Minn. 487, 37 N.W.2d 819 (1949); Caron v. Farmers
Ins. Exch., 252 Minn. 247, 90 N.W.2d 86 (1958); Burgdorf v. Keeven,
351 Mo. 1003, 174 S.W.2d 816 (1943); Krueger v. Herman Mut. Ins. Co., 30
Wis. 2d 31, 139 N.W.2d 592 (1966). See also A.B.A. CODE OF PROFESSIONAL
RESPONSIBILITY, Canon 5, D.R. 5-101 (B) 4.
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fined what is a purely "formal matter." Generally speaking, a
purely formal matter appears to be a fairly uncontested subject, i.e.
the receipt of a letter,10 1 or testimony as to the custody of evi-
dence.10 2  Testimony as to the computation of interest has even
been allowed as purely a formal matter.0 3 At least one writer has
suggested that purely formal matters should include all matters
that are uncontroverted. 0 4 This definition may seem overly
broad; however, presumably, merely by making an objection to
the matter, it would become controverted. Thus, defining a purely
formal matter as an uncontroverted subject provides a fairly work-
able solution.

In addition to purely formal matters, courts will also allow at-
torneys to testify without withdrawal when the ends of justice re-
quire it.10 5 Where the lawyer's authority to act for his client is at
issue, his testimony is also permissible. 06 Or, where the testimony
is important, and the lawyer is the only available witness, it is
also allowable. 10 7 If an emergency arises at trial which requires
counsel to testify, he may do so.'0 8 However, these situations will
rarely occur without prior notice, and counsel in such instances,
should arrange to have another attorney handle the remaining trial
work.

The reasons for allowing counsel to testify on behalf of their
clients have been subjected to some criticism. It is felt that revers-
ing a case because an attorney testifies for his client would be un-
fair to the client. 0 9 Since refusal to admit such testimony is based
upon a rule of ethics and not strict law,1 0 it is argued that a client

101. Robbins v. Hannen, 194 Kan. 596, 400 P.2d 733 (1965).
102. Branom v. Smith Frozen Foods of Idaho, Inc., 83 Idaho 502, 365 P.2d

958 (1961). See also A.B.A. CODE OF PROFESSIONAL RESPONSIBILITY, Canon
5, D.R. 5-101 (B) 1.

103. Stratton v. Henderson, 26 Ill. 69 (1861).
104. Comment on Recent Decisions of Courts of Last Resort on Ethical

Propriety of a Lawyer Appearing as Witness in a Case in Which he is
Acting as Counsel 9 A.B.A.J. 123-4 (1923). See also A.B.A. CODE Or PRO-
FEsSIONAL RESPONSIBILITY, Canon 5, D.R. 5-101 (B) 1.

105. See cases cited at note 100 supra.
106. Krueger v. Herman Mutual Ins. Co., 30 Wisc. 2d 31, 139 N.W.2d 592

(1966).
107. Burgdorf v. Keeven, 351 Mo. 1003, 174 S.W.2d 816 (1943).
108. Schwartz v. Wenger, 267 Minn. 40, 124 N.W.2d 489 (1963).
109. Paine v. People, 106 Colo. 258, 103 P.2d 686 (1940); Erwin M. Jen-

nings Co. v. Di Genova, 107 Conn. 491, 141 A. 866 (1928); State v. Blake, 157
Conn. 99, 249 A.2d 232 (1968); Callas v. Independent Taxi Owners' Ass'n.,
66 F.2d 192 (D.C. Cir.), cert. denied, 290 U.S. 669 (1933); Levas v. Dewey,
33 Wash. 2d 232, 213 P.2d 933 (1950).

110. Kaeser v. Bloomer, 85 Conn. 209, 82 A. 112; Annot., 49 L.R.A.
(N.S.) 422 (1912).
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should not be penalized for ,an ethical violation committed by his
attorney."'. But, clients are often held responsible for the actions
or omissions of their attorneys. A most obvious example occurs
when an attorney, through negligence, allows a statute of limi-
tations to run and the client is bound by that mistake. 1 2  Re-
gardless of this objection, as pointed out by State v. Blake,113 "the
interests of the client should not be jeopardized in order to 'disci-
pline the attorney'. '1"" 4

V. CONCLUSION

There are numerous reasons for not allowing an attorney to
testify on behalf of his client. The practice has been called a
breach of good professional taste, 15 a practice of doubtful pro-
priety, 1 6 and a means of opening the door to collusion. 1 7 A law-
yer receives a retainer for his services, but a witness receives only
the statutory allowance. 118 It is often difficult for an attorney to
disassociate his relationship with the client as a lawyer and his re-
lationship as a witness." 9 Under the influence of professional zeal,
attorneys become, "in feeling, if not in interest, completely identi-
fied with those who employ them.' 120 It is therefore difficult to
distinguish between the zeal of the advocate and the impartiality
of a disinterested witness.' 2' Hence, questions of interest and cred-
ibility are always present in these cases.

There is also the danger that the jury will give undue testimo-
nial weight to the attorney's argument. 122 It is unseemly for the
attorney to place himself in a position in which his duty to his
client requires him to address the court or jury on the question
of what degree of credibility should be given to his own sworn
testimony. 128

111. See note 122 infra.
112. See Rhines v. Evans, 66 Pa. 192, 5 Am. Rep. 364 (1870); Fox v.

Jones, 14 S.W. 1007 (Tex. Civ. App. 1889).
113. 157 Conn. 99, 249 A.2d 232 (1968).
114. Id. at 234.
115. Tonuci v. Beegal, 188 Pa. Super. 66, 145 A.2d 885 (1958).
116. Security Trust Co. v. Stapp, 332 Pa. 9, 1 A.2d 236 (1938).
117. Bohannan v. Bohannan, 132 Ind. App. 504, 167 N.E.2d 717 (1960).
118. Roys v. First Nat. Bank, 183 Wisc. 10, 197 N.W. 237 (1924).
119. Id.
120. Cox v. Williams, 5 Mart. (N.S.) 139 (La. 1826).
121. Jacobs v. Weissinger, 211 Mich. 47, 178 N.W. 65 (1920).
122. French v. Hall, 119 U.S. 152 (1886); New York Cent. & H.R.R. v.

Henney, 207 F. 78 (2d Cir. 1913) aff'g 200 F. 960 (S.D. N.Y. 1912); Jacobs v.
Weissinger, 211 Mich. 47, 178 N.W. 65 (1920); Voss v. Bender, 32 Wash. 566,
73 P. 697 (1903).

123. New York Cent. & H.R.R. v. Henney, 207 F. 78 (2d Cir. 1913)
aff'g 200 F. 960 (S.D.N.Y. 1912).
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However, the most persuasive argument against the practice
concerns the public's reaction. The problem is really not that law-
yers as witnesses may distort the truth in favor of their clients, but
that the public will think that they have. As a result, respect for
the profession and confidence in it will be effectively diminished
if such a practice is allowed.124 It has been said that "nothing
short of actual corruption can more surely discredit the profes-
sion.'

25

In 1848, an article in the Western Law Journal noted that:

Reputation is enhanced by success .... The successful
termination of a case, especially a doubtful one, often at-
tracts business. . . . There is no advocate wholly indiffer-
ent to the prestige which attends victory.

The attorney should not be allowed to put himself
in a position that may lessen his character, or diminish
the confidence of men in the purity of justice. . . The
advocate who becomes a witness, occupies in their opinion,
a position of perilous temptation; and they cannot believe
that his integrity will not be prostrated beneath the solici-
tation of opportunity. 26

In light of the numerous objections to the practice of attor-
neys testifying for their clients, it is submitted that courts should
strictly enforce this Canon of the Code of Professional Responsi-
bility. The opinion of the public who place their trust, their for-
tunes, and often times their lives, into the hands of a member of the
legal profession should not be decimated by the presumptive urgen-
cy of some member of the profession who feels he needs to prove
his client's case by means of both his skill as an advocate and his
word as a witness. 27  A case which depends so heavily upon the
testimony of such an attorney should clearly be tried by some other
member of the profession who is less closely involved.

Michael Howard-'71

124. WIGMORE, EVIDENCE § 1911 (3rd ed. 1940).
125. In re Comegys' Estate, 204 Or. 512, 284 P.2d 758, 765 (1955) citing,

Ferraro v. Taylor, 197 Minn. 5, 12, 265 N.W. 829, 833.
126. 5 West. L.J. 454 (1848).
127. CANNONS OF ETHICS OF THE AMERICAN BAR ASSOCIATION (1908)

No. 19, now, A.B.A. CODE OF PROFESSIONAL RESPONSIBILITY, Canon 5, D.R.
5-102 (A):

If, after undertaking employment in contemplated or pending liti-
gation, a lawyer learns or it is obvious that he or a lawyer in his
firm ought to be called as a witness on behalf of his client, he
shall withdraw from the conduct of the trial and his firm, if any,
shall not continue representation in the trial ....
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