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FAMILY LAW-ANTENUPITIAL AGREEMENTS-VALIDITY OF PRENUP-

TIAL AGREEMENT FIXING ALIMONY RECOGNIZED By FLORIDA

SUPREME COURT-Posner v. Posner, 233 So.2d 381 (Fla. 1970).

On its face, the recent decision of Posner v. Posner' would ap-
pear to be an attempt by the Florida Supreme Court to align itself
with an increasing trend of decisions which no longer find ante-
nuptial alimony agreements to be violative of public policy. How-
ever, a thorough analysis of this decision will dispel such an illusion
and lead one to conclude that, rather than aligning itself with mod-
ern-day precedent, the Florida judiciary may indeed be creating
new law.

Before delving into the reasoning of the Florida Supreme Court
and critically analyzing its theories, it is necessary to first set forth
the posture of the case and the law of Florida as it existed prior
to the time of this opinion. Since the full meaning of new law can
be discovered only by looking to the circumstances from which it
springs, the factual setting of Posner assumes a special importance.

A. THE FACTUAL SETTING

When Victor Posner met Sari Frazier in March of 1955, she was
a twenty-two year old sales girl living in Miami Beach and he was
a divorced millionaire. Victor courted Miss Frazier by paying her
rent, giving her expensive gifts, and taking her on his business trips
and vacations.2 Throughout this five year courtship, Sari con-
stantly urged Victor to marry her, however, he was reluctant to
enter into such a union because of his interest in protecting his
fortune.

3

On her own initiative Sari suggested that an antenuptial agree-
ment be drawn up which would afford Victor the financial security
which he sought. 4 Acting on this suggestion, Victor had his ac-
countant and lawyer draw up an antenuptial agreement5 which not

1. 206 So. 2d 416 (Fla. Dist. Ct. App. 1968), 233 So. 2d 381 (Fla. 1970).
2. Brief for Petitioner at 7. These facts were not denied by the Re-

spondent who merely stated, "The alleged history of the parties prior to
the execution of the agreement is irrelevant." Brief for Respondent at 1.

3. Posner v. Posner, 206 So. 2d 416, 420 (Fla. Dist. Ct. App. 1968).
Prior to this courtship Victor had been worth ten million dollars, but had
placed the bulk of this fortune in an irrevocable trust for his children by a
previous marriage. At the time of the antenuptial agreement, Victor's net
worth amounted to approximately $1,600,000.00. Brief for Petitioner at
A-13 and Reply Brief for Petitioner at 4.

4. Brief for Petitioner at 8 and A-13.
5. Id. at 8.
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only released the mutual dower and curtsey rights of the parties,
but also limited his liability for future alimony pursuant to the
following clause:

In the event of the dissolution or termination of this mar-
riage contemplated between the parties hereto, Sari Frazier
agrees that she will accept the sum of Six Hundred Dollars
($600.00) per month, in lieu of alimony, support, or fi-
nancial reimbursement of any kind whatsoever and that she
will assert no further claim beyond the said sum of Six
Hundred Dollars ($600.00) per month, the payment of
which shall continue until her death or remarriage which-
ever event may first occur. In the event of the death of Vic-
tor Posner while such payments of Six Hundred Dollars
($600.00) per month are being made, the said payments
shall terminate and in place thereof, Sari Frazier shall re-
ceive a lump sum payment of Twenty-One Thousand, Six
Hundred Dollars ($21,600).11
Prior to the signing of this contract both parties discussed its

terms in detail and full disclosure was made of the extent of Vic-
tor's assets. In addition Sari received the further advice of her par-
ents and that of her own independent counsel.7 Ultimately, with
full knowledge and acceptance of its limitations, Sari signed the
agreement and the parties were married on December 30, 1960.

Five years later, after two children had been born to this union,
Sari brought suit for alimony and separation, unconnected with di-
vorce, on the grounds of extreme cruelty. Sari also asked for cus-
tody of the children, an allowance for their support, and that the
antenuptial agreement in the same manner as is done with pre-
Victor counter-sued for divorce on grounds of extreme cruelty and
he affirmatively asserted the validity of this agreement.8

The chancellor found for the defendant-husband and granted
an absolute divorce a vinculo matrimonii, however custody of the
children was awarded to the plaintiff-wife. The court treated the
antenuptial agreement in the same manner as is done with pre-
nuptial property settlements by adopting its terms in full thus
awarding the plaintiff only $600 per month as alimony.9

6. 206 So. 2d at 416.
7. Brief for Petitioner at 8. The fact of full disclosure and knowl-

edge was not denied by the Respondents who stated in their brief:
The question before this court has nothing to do with disclosure or
adequacy of amount, it has to do with public policy. All allega-
tions relating to disclosure or adequacy are red herrings attempted
to be drawn across the trail of public policy.

Brief of Respondent at 1.
8. 206 So. 2d at 416.
9. Id. See also Brief for Petitioner at 2.
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In appealing the grant of the divorce, Sari cited as error the
adoption of the terms of the alimony agreement on the grounds that
such an agreement contravenes the important public policy of main-
taining a tranquil marital relationship and is therefore void.10

However, she did concede that the agreement met all of the require-
ments of "disclosure, fairness, adequacy, independent legal counsel,
absence of fraud or overreaching"" which the Florida judiciary de-
mands of valid antenuptial agreements which settle property
rights. In regard to this latter type of agreement the Florida Su-
preme Court has stated in Del Vecchio v. Del Vecchio,12

A valid antenuptial agreement contemplates a fair and
reasonable provision therein for the wife, or, absent such
provision, a full and frank disclosure to the wife, before the
signing of the agreement, of the husband's worth, or, ab-
sent such disclosure, a general and approximate knowledge
by her of the prospective husband's property. The term
"approximate" is, for this purpose, held synonymous with
"near", "close to" or "approaching".

If the provision made by the agreement is not fair and
reasonable then it should be made to appear that the wife,
when she signed, had some understanding of her rights to
be waived by the agreement. In any event she must have
signed freely and voluntarily, preferably, but not neces-
sarily a required pre-requisite, upon competent and inde-
pendent advice.1

The three judges of the Third Circuit Court of Appeals affirmed
the grant of the divorce, but reversed the chancellor's enforcement
of the antenuptial agreement.' 4 The reversal created a two to one
split among the judges, and not even the two judges who formed
the majority were in agreement as to the reasons for overturning
the chancellor's decision. It was the opinion of the dissent that
once such an agreement has met the disclosure requirements of
Del Vecchio it must be sustained despite the fact that the agreement
concerns alimony and not property.' Of the majority, the one
judge found that the agreement is voidable at the discretion of the
chancellor (which had not been properly exercised here)16 and the
other grounded his opinion solely upon the assertion that all such

10. 206 So. 2d 416, 417. See also Brief for Respondent at 7-16.
11. Brief for Petitioner at 2-3. See also statement of Respondent,

supra note 7.
12. 143 So. 2d 17 (Fla. 1962).
13. Id. at 20.
14. 206 So. 2d 416 (Fla. Dist. Ct. App. 1968).
15. Id. at 419-22 (dissent of Judge Swarm).
16. Id. at 416-18 (opinion of Judge Hendry).
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contracts are void as against public policy. 17 Thus, of the four
judges who had considered this case, only one thought such as agree-
ment was contrary to public policy.

Ultimately the case came before the Supreme Court of Flor-
ida,i8 and it became necessary for that tribunal to decide whether
such an agreement was void because it contravened the public
policy of the State of Florida or whether it could be sustained in
light of the fact that each party willingly consented to its terms
and the State's interest in the marital status was not thereby im-
paired.

B. ANTENUPTIAL AGREEMENTS AND PRIOR FLORIDA LAW

Basically, an antenuptial agreement can be defined as,
a contract between a man and a woman, or sometimes be-
tween both of them and a third person, entered into prior to
marriage but in contemplation and consideration thereof,
by which the property rights of one or both of the intended
spouses are determined in advance of those events such as
death, which ordinarily give rise to an interest in the prop-
erty of the other spouse.' 9

The common law did not recognize such agreements since the
doctrine that marriage caused a merger of the wife's identity into
that of her husband extinguished all contracts which the parties
had formed prior to the marriage.20 However, the enactment of

17. Id. at 418-419 (special concurrence of Chief Judge Carroll). It is
notable that in his special concurrence, Judge Carroll stated:

I do not consider it is sufficient for this court to say that when
such an antenuptial contract specifying an amount for alimony is
presented and relied upon in a divorce suit, the trial court is not
"bound to accept" it. To so state is to imply that the trial court
has an election to accept or to reject an antenuptial contract relat-
ing to alimony. Were that the case, the parties to such a contract
could not know whether it would be enforced or rejected by the
court. Such agreements should not be placed in a legal status un-
der which they may or may not be recognized and enforced, as a
trial court shall determine in each case. Agreements of that kind
either are against public policy or they are not.

206 So. 2d at 419 (emphasis added).
18. The three judges had certified the cause to the Supreme Court of

Florida pursuant to Article V, section 4(2) of the Florida Constitution as a
question of great public interest; however, based upon this certification, the
husband petitioned the Florida Supreme Court for a writ of certiorari and
thereby brought the entire case before the court on its merits.

19. Klein, A "Check List" for the Drafting of Enforceable Antenuptial
Agreements, 19 MIAMI L. REv. 615 (1965). Such agreements are distinguish-
able from antenuptial settlements since these latter transfer property at the
time of execution, while the former are executionary in whole or in part
until the marriage is consummated. See LINDEY, SEPARATION AGREEMENTS
AND ANTENuPTIAL CONTRACTS § 90 (1964).

20. See 41 AM. JuR. 2d Husband and Wife § 283 (1968). Such agree-
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Married Women's Property Acts abrogated this common law rule
and made possible the enforcement of such agreements. 21

However, the permissible scope of such agreements has gen-
erally been limited to matters dealing with property rights only,
and, agreements limiting personal rights have uniformily been held
to be void and unenforceable. 22 This is particularly true of agree-
ments which attempt to limit alimony rights of the wife since it has
been held that the contractual waiver or limitation of the hus-
band's liability to pay alimony invites disagreement, encourages
separation, and incites divorce proceedings by the hope of financial
profit. As explained, in a recent Tennessee decision:

Such a 6ontract could induce a mercenary husband to in-
flict on his wife any wrong he might desire with the knowl-
edge his pecuniary liability would be limited. In other
words, a husband could through abuse and ill treatment of
his wife force her to bring an action for divorce and thereby
buy a divorce for a sum far less than he would otherwise
have to pay.23

Such a result, if sanctioned by the judiciary, would tend to
destroy the marital status which in and of itself has been consid-
ered to be of particular interest and concern to the state. Hence, it
has been traditionally recognized that,

Marriage is frequently referred to as a contract entered
into by the parties, but it is more than a contract; it is a
relationship etablished according to law, with certain du-
ties and responsibilities arising out of it which the law it-
self imposes. The marriage establishes a status which it is
the policy of the State to maintain. Out of this relation-
ship, and not by reason of any terms of the marriage con-
tract, the duty rests upon the husband to support his wife
and his family .... The duty of the husband, however, as
a matter of policy and as an obligation imposed by law, can-
not be contracted away. 24

ments were, however, enforceable in equity. Fleitas v. Richardson, 147
U.S. 550 (1893).

21. See, e.g., FLA. STAT. §§ 708.01 to 708.10 (1969).
22. 41 AM. JuR. 2d Husband and Wife § 320 et seq. (1968).
23. Crouch v. Crouch, 53 Tenn. App. 594, 385 S.W.2d 288, 293 (1964).
24. Garlock v. Garlock, 279 N.Y. 337, 18 N.E.2d 521, 522 (1939) (em-

phasis added). Accord, Williams v. Williams, 29 Ariz. 538, 243 P. 402
(1926); Oliphant v. Oliphant, 177 Ark. 613, 7 S.W.2d 783 (1928); Reynolds v.
Reynolds, 217 Ga. 234, 123 S.E.2d 115 (1961); Watson v. Watson, 37 Ind. App.
548, 77 N.E. 355 (1906); Norris v. Norris, - Iowa -, 174 N.W.2d 368 (1970);
Stratton v. Wilson, 170 Ky. 61, 185 S.W. 522 (1916); Cohn v. Cohn, 209 Md.
470, 121 A.2d 704 (1956); Scherba v. Scherba, 340 Mich. 228, 65 N.W.2d 758
(1954); In re Appleby's Estate, 100 Minn. 408, 111 N.W. 305 (1907); Stefonick
v. Stefonick, 118 Mont. 486, 167 P.2d 848, 164 A.L.R. 1211 (1946); Hillman y
Hillman, 69 N.Y.S.2d 134 (1947) aff'd, 79 N.Y.S.2d 325 (1948); Motle- v.
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Thus alimony contracts which concern the continuing legal
duty of the husband to provide his former wife with the general
necessities for life, must be clearly distinguished from property
settlements which merely divide the mutual property of the mar-
riage at the point of the termination of that status.2 5

Prior to Posner, Florida law had recognized that alimony rights
are distinct from those which demand a division of property. As
pointed out in Latta v. Latta2 6 the determination of the amount of
an alimony award is not made upon the basis of fault, rather "the
need of the wife, the ability of the husband to pay, and the right of
the wife to continue to look to her former husband for support" 27

are the relevant considerations in making such an award. By con-
trast, the determination of the chancellor as to property settlements
"must be based upon established legal and equitable principles
rather than upon an expeditious settlement of the financial affairs
of the parties .... ,,28

This distinction was further recognized by the Florida judiciary
in regard to antenuptial agreements. As to those antenuptial agree-
ments which settle property rights, the court has recognized the
validity of such contracts saying, "Such agreements are in harmony
with the public policy and often conducive to marital tranquility."2 9

The court, however, measures the validity of such contracts by the
standards of "fairness and reasonableness" of the provision for the
wife viewed in the factual setting existing at the time of the agree-
ment. As stated in Del Vecchio v. Del Vecchio:

The basic criterion is the element of fairness between
the parties, which will be evaluated in the light of the facts
touching the husband's property and the question of
whether the provisions made for the wife will enable her
to live after the dissolution of the marriage ties in a man-
ner reasonably consonant with her way of life before such
dissolution and certainly no less confortably [sic] than
before the marriage. The element of fairness should, of

Motley, 255 N.C. 190, 120 S.E.2d 422 (1961); Crouch v. Crouch, 53 Tenn.
App. 59,, 385 S.W.2d 288 (1964); Fricke v. Fricke, 257 Wis. 124, 42 N.W.2d
500 (1950); Werlein v. Werlein, 27 Wis. 2d 237, 133 N.W.2d 820 (1965).

25. Alimony does not contemplate settlement of property interests or
general endowment of wealth. Its sole object is to provide the wife with
the food, clothing, habitation and other necessities of life to which she had
become accustomed during marriage. See Stone v. Stidham, 96 Ariz. 235,
393 P.2d 923 (1964), and Dallman v. Dallman, 170 Cal. Rptr. 2d 729, 339
P.2d 636 (1959).

26. 121 So. 2d 42 (Fla. Dist. Ct. App. 1960).
27. Id. at 45.
28. Id.
29. Del Vecchio v. Del Vecchio, 143 So. 2d 17, 20 (Fla. 1962).
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course, be measured as of the time of the execution of the
agreement.3 0

In addition, the requirement of full and fair disclosure of the
extent of the husband's property is also necessary to the validity of
such property agreements. As the Del Vecchio court further pointed
out:

A valid antenuptial agreement contemplates a fair and rea-
sonable provision therein for the wife, or absent such pro-
vision, a full and frank disclosure to the wife, before the
signing of the agreement, of the husband's worth, or, ab-
sent such disclosure, a general and approximate knowl-
edge by her of the prospective husband's property.31

In comparison, Lindsay v. Lindsay3 2 gave rise to the rule
that:
Ante-nuptial contracts which provide in the event of sep-
aration or divorce for waiver of alimony or the amount to
be paid as alimony or in lieu of alimony are viewed almost
without exception as being against public policy and void.33

However, despite the purport of Lindsay, later decisions of the
judiciary began to limit the reach of its rationale. By statute in
Florida the chancellor is given the sole discretion in making an
award of alimony. Section 65.08 of the Florida statutes provides:

In every decree of divorce in a suit by the wife, the court
shall make such orders touching the maintenance, alimony
and suit money of the wife, or any allowance to be made to
her, and if any, the security to be given for the same, as
from the circumstances of the parties and nature of the
case may be fit, equitable and just. .... 34

The 1965 decision of Dawkins v. Dawkins 5 construed this stat-
ute with reference to an antenuptial alimony agreement and con-
cluded that this statute,

vests in the chancellor the sole discretion to settle ques-
tions relative to alimony and the parties may not by con-
tract divest him of this discretion. Although fair and
equitable agreements which are not violative of public
policy may be incorporated into a divorce decree, there is
no statute or rule of law which says they must be.86

30. Id. at 20.
31. Id.
32. 163 So. 2d 336 (Fla. Dist. Ct. App. 1964).
33. See special concurring opinion of Judge Carroll in Posner v. Pos-

ner, 206 So. 2d at 418, which cites Lindsay v. Lindsay for this proposi-
tion. Actually, the case dealt solely with a complete waiver of alimony
in prenuptial agreements; however, it appears to have taken on a broader
import in Florida law.

34. FLA. STAT. § 65.08 (1965).
35. 172 So. 2d 633 (Fla. Dist. Ct. App. 1965).
36. Id. at 634 (emphasis added). See also Cantor v. Palmer, 166 So. 2d

[Vol. 4
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Hence, Dawkins recognized that a decree may incorporate prenup-
tial agreements at the discretion of the chancellor, but the limiting
language "which are not violative of public policy" leads to the
conclusion that such agreements may not per se be violative of pub-
lic policy.

This rationale was further elaborated upon in the 1967 case of
Gelfo v. Gelfo37 which stated:

It is true that the conclusion reached in the Dawkins' case
and in this case may be difficult to reconcile with state-
ments in other cases to the effect that a property settlement
agreement has the same validity as any other agreement
between competent parties .... Nevertheless, we be-
lieve that the holdings in the cited cases do not preclude a
finding by a chancellor that a provision as to the alimony
and support is unconscionable when the record demon-
strates support for this finding.'5

Thus, the view of Lindsay that such agreements are void per se
and the contrasting opinions of Dawkins and Gelfo that the chan-
cellor may in his discretion recognize the terms of such agreements
ultimately led the majority of the Florida appellate court in Posner
to ground their reasons for reversal upon different premises. As
viewed by the one judge, such agreements are clearly void and can-
not be adopted by the chancellor under any circumstances, 39 while
the other justice felt that these agreements bear evidentiary weight
and are therefore advisory to, but not binding upon the chancellor. 40

Thus, had the chancellor not erred in this instance by considering
himself bound by the terms of the Posner agreement, he could
(according to this opinion) have made a proper finding of the equity
of such an arrangement and adopted it as part of his decree. As
this latter judge stated:

The court may find an antenuptial agreement entered into
between the parties to a divorce suit helpful in arriving at
an appropriate alimony award, but the court is not bound
to accept the judgments, of the parties on the issue. For
these reasons, we must hold that the chancellor was in er-
ror in construing the antenuptial agreement to be "a legally
binding contract between the parties.4

In Florida, then, prior to Posner, antenuptial agreements could
be approached as either absolutely void or as matters of evidence

466 (Fla. Dist. Ct. App. 1964), which views such agreements as voidable by
the chancellor.

37. 198 So. 2d 353 (Fla. Dist. Ct. App. 1967).
38. Id. at 355 (citations omitted) (emphasis added).
39. 206 So. 2d 416-19 (emphasis added).
40. Id. at 416-18.
41. Id. at 418.
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advisory to the chancellor in making his award. However, none
of the above decisions held that, prior to the approval of the chan-
cellor, such contracts were valid and binding subject only to being
voided at the chancellor's discretion. Indeed, if validity did pre-
exist the chancellor's review, a form of coercion would exist which
would tend to impair the "sole discretion" vested in him by statute.

Thus, the only logical conclusion is that such contracts are not
valid and binding, but are admissable into evidence to establish the
criterion of what is an "equitable and just" provision for alimony.

In only one instance can it really be said that an antenuptial
agreement fixing alimony should be treated as valid and binding
upon the parties. This instance exists, and was recognized by the
Florida Supreme Court in Davies v. Davies,42 where the par-
ties prior to their remarriage had pre-existing grounds for divorce.
Since a prenuptial agreement in such an instance does not incite a
divorce but rather facilitates its procedure, there is no resulting
contravention of public policy by the judicial recognition of such a
contract. However, cases such as this are few and should not affect
the general rule.

C. THE NEW LAW OF Posner
Faced as it was with the ambiguity of prior Florida law as to the

treatment to be given to antenuptial alimony agreements, and con-
sidering the public policy elements of this question, the Florida Su-
preme Court focused its attention directly upon the real effect such
agreements currently have in modern day marriages.

The Court recognized that the institution of marriage is the
"foundation of the familial and social structure of our Nation," and
is therefore of vital interest to the state.43 However, the court felt
compelled to take judicial notice of the fact that the ratio of mar-
riages to divorces has reached a disturbing proportion in many
states and that in some jurisdictions divorce laws are being revised
to provide for dissolution upon the pleading of "irreconciliable dif-
ferences" rather than upon the basis of fault and a finding of a
"guilty party. ' '44

42. 113 So. 2d 250 (Fla. 1959). The parties in this case married, di-
vorced, and then remarried. A prenuptial agreement was entered into
prior to their second marriage.

43. 233 So. 2d at 384.
44. Id. As stated by the court:
This court can take judicial notice of the fact that the ratio of mar-
riages to divorces has reached a disturbing rate in many states;
and that a new concept of divorce-in which there is no "guilty"
party-is being advocated by many groups and has been adopted
by the State of California in a recent revision of its divorce laws
providing for dissolution of a marriage upon pleading and proof

[Vol. 4
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It thus seemed evident to the court that "public policy" today,
no longer conceives of the "sanctity" of marriage as an indissolu-
ble union which the state must seek to preserve:

We know of no community or society in which the public
policy that condemned a husband and wife to a lifetime of
misery as an alternative of the opprobrium of divorce still
exists. And a tendency to recognize this change in public
policy and to give effect to the antenuptial agreements of
the parties relating to divorce is clearly discernible.45

Thus, considering divorce as a "commonplace fact of life,' 46 the
court found it entirely within the interests of prospective marriage

of "irreconcilable differences" between the parties, without assess-
ing the fault for the failure of the marriage against either party.

It should be noted that the California statute (CAL. CIv. CODE, §§ 4506-4507
(West Supp. 1969)) provides in effect for a divorce by ocnsent. It, how-
ever, does not eliminate the right to contest a divorce.

The court certainly may take judicial knowledge of these matters, but
their weight seems dubious. The policy expressed by the Florida Legisla-
ture in its divorce statutes differs greatly from that of California. FLA.
STAT. § 65.04 (1965) expressly provides:

No divorce shall be granted unless one of the following facts shall
appear:
(1) That parties are within the degrees prohibited by law.
(2) That the defendant is naturally impotent.
(3) That the defendant has been guilty of adultery. If it shall

appear to the court that the adultery complained of was oc-
casioned by collusion of the parties, and done with intent to
procure a divorce, or that both parties have been guilty of
adultery, no divorce shall be decreed.

(4) Extreme cruelty by defendant to complainant.
(5) Habitual indigence by defendant in violent and ungovernable

temper.
(6) Habitual intemperance of defendant or habitual use of narcot-

ics by defendant.
(7) Willful, obstinate and continued desertion of complainant by

defendant for one year.
(8) That the defendant has obtained a divorce from the complain-

ant in any other state or county.
(9) That either party had a husband or wife living at the time of

the marriage sought to be annulled.
Since Aldrich v. Alrich, 163 So. 2d 276 (Fla. 1964) held that Florida courts
have no inherent equity jurisdiction to award alimony in divorce action, the
authority of the divorce court must be expressly provided by statute.
From this it is apparent that California public policy should have no
weight in changing Florida public policy since the Florida Legislature
must expressly provide the authority for the court to act. If Florida courts
cannot change the grounds for alimony without legislative authority, it is
even more evident that they cannot change the public policy of Florida by
taking cognizance of a California statute which the Florida Legislature has
not chosen to adopt. Obviously the Legislature in Florida is aware of the
high rate of divorce, but has not even provided for the ground of incom-
patability in the above cited statute. Thus, it should be apparent that the
Florida Legislature feels the State must still maintain a responsibility in
preserving the inviolability of the marital union.

45. 233 So. 2d at 384.
46. Id.
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partners to consider and agree upon the ultimate disposition of their
property and the alimony rights of the wife in the event their in-
tended marriage should fail. 47  And, further the court discerned
that this change in public policy requires that prenuptial alimony
agreements must be considered as valid from their inception, pro-
vided they comply with the "fairness" standards of Del Vecchio.
As the court stated:

We have given careful consideration to the question of
whether the change in public policy towards divorce re-
quires a change in the rule respecting antenuptial agree-
ments settling alimony and property rights of the parties
upon divorce and have concluded that such agreements
should no longer be held to be void ab initio as "contrary to
public policy." If such an agreement is valid when tested
by the stringent rules prescribed in Del Vecchio ... and
if, in addition, it is made to appear that the divorce was
prosecuted in good faith, on proper grounds, so that . . . it
could not be said to facilitate or promote the procurement
of a divorce, then it should be held valid as to conditions
existing at the time the agreement was made.4

1

Thereupon, the court held that since the Posner antenuptial
agreement met the Del Vecchio standards, it was a valid and bind-
ing agreement.

The rationale of the court graphically confirms the logician's
contention that false premises lead inevitably to an unsound con-
clusion. The reasoning of the court creates the following judicial
syllogism:

In Del Vecchio an antenuptial agreement relating to a property
division was found valid if it was entered into fairly, voluntarily
and with full disclosure. By contrast, antenuptial alimony agree-
ments have traditionally been held void as against public policy,
because they permitted an avenue through which one spouse could
induce the provocation of divorce by ill treatment and bad faith.
Yet, prenuptial property settlements can yield the same undesir-
able result. Therefore, there is no longer any reason to make a
distinction, on the grounds of public policy, between antenuptial
agreements fixing alimony rights and antenuptial agreements re-
garding property.

The court further elaborates that since postnuptial agreements
on property and alimony have been upheld (if in accord with the
criteria of Del Vecchio), postnuptial and antenuptial agreements
are essentially the same, and thus are no longer susceptible of dif-

47. Id.
48. Id. at 385.
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ferent treatment. Hence, the same criteria should be applicable to
antenuptial agreements settling alimony, as to any other antenup-
tial or postnuptial agreement. Furthermore, since there is deci-
dedly no distinction between an antenuptial alimony agreement
and a postnuptial agreement regarding alimony, it was found that
the Florida statute which gives the court the right to modify post-
nuptial agreements obviously extends to antenuptial agreements
on alimony also.49

Nowhere does the court explain why the application of the fair-
ness standards of Del Vecchio which had developed with respect to
antenuptial property agreements and to postnuptial agreements,
bridges the gap, and, for all other purposes, establishes an identity
between antenuptial and postnuptial alimony agreements. It seems
to be begging the question to say, as the court does, that the Del
Vecchio fairness standards create a panacea. In effect, the court
merely sweeps under the carpet the public policy question, as to the
social consequence which might emanate from the complete aban-
donment of judicial disapproval of antenuptial alimony agreements.
Del Vecchio merely necessitates full disclosure, when two parties
holding a fiduciary relationship toward each other contract as to
their property interests. Equity established this doctrine to insure
the fairness of an arms length bargain. 50  Thus, the public policy
issue is not dispelled by the application of Del Vecchio in such a
pedestrian manner. Indeed, the public policy repercussions present
a distinct issue, not even necessarily relevant to the fairness of the
contract between the contracting parties. As has been found by
many courts:

[M] arriage, being of vital public interest, is subject to the
state and to legislative power and control with respect to
its inception, duration and status, conditions and termina-
tion, except as restricted by Constitutional provisions. 5'

Because of this vital state interest, it has been deemed that:

In the interest of public welfare, the state becomes a third
party to any divorce proceeding. From the objective posi-
tion of the state and its concern for stability of marriage
and family a court's power to dissolve a marriage carries
the responsibility for close scrutiny before so serious a
matter as divorce and custody should be resolved.52

This third party interest of the state has been found to have the

49. Id. at 385. See FLA. STAT. § 61.14 (1965).
50. MCCLINTOCK, PRINCIPLES OF EQuIrrY § 83 (2d ed. 1948).
51. Light v. Meginniss, 156 Fla. 61, 22 So. 2d 455, 456 (1945).
52. Wall v. Wall, 134 So. 2d 288, 289 (Fla. 1961). See also Martin

v. Martin, 102 So. 2d 837 (Fla. Dist. Ct. App. 1958).
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direct effect of invalidating antenuptial alimony agreements, on
the grounds that:

There are three parties to a marriage contract-the hus-
band, the wife and the State. For this reason marriage is
denominated a status, and certain incidents are attached
thereto by law which may not be abrogated without the
consent of the third party, the State. The moment the mar-
riage relation comes into existence, certain rights and du-
ties spring into being. One of these is the obligation of the
husband to support his wife.

Married couples are free to contract with each other
concerning their property rights . . . , but they are not at
liberty, by private agreement, to transfer from one to the
other or to absolve either of the obligations which the
marital status imposes. . . . [The husband] may not by
contract relieve himself of the duty to support himself and
family, and cast such burden upon his wife.5 3

This same rationale prevents the sanctioning of "consent divorce",
on the grounds that:

No decree of divorce from the bond of matrimony can be
entered by the court upon the mere consent of the par-
ties of record. There must be a complaint in due form, for a
cause authorized by law, supported by due proof.54

Such a strong expression of a deep governmental interest can ob-
viously not be overcome by a mere finding of "fairness" and "dis-
closure" between the parties.

The public policy implications of the marketing of illegal drugs
provides a cogent analogy to this situation. It is evident that a
contract to sell heroin may be fairly entered into by two parties
with full knowledge of the limits and terms of the agreement. Yet,
the state's public policy against the unauthorized sale of pro-
hibited drugs, which is intended to protect the health, safety, and
general welfare of the community, will cause a court to declare such
a contract to be void and unenforceable, even though its terms
were fair as between the parties. Hence, the issue of contravention
of public policy cannot be resolved solely on the grounds of fairness
and full disclosure between the contracting parties.

However, the court attempts to found its rationale, not only
upon arguments of "fairness," but also upon the assumed recent
trend of other jurisdictions to recognize the modern change in

53. Ritchie v. White, 225 N.C. 450, 35 S.E.2d 414, 415 (1945).
54. Underwood v. Underwood, 12 Fla. 434, 442 (1868). See also Pick-

ston v. Dougherty, 109 So. 2d 577 (Fla. App. 1959), which stated at 578,
"[T]he 'conscience of the court' should be assured that testimony given will
not operate to. destroy the marriage through collusion, fraud, or coercion."
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public policy and to thereby give effect to such agreements. How-
ever, of all of the cases cited by the court as support for this finding,
only the Oklahoma case of Hudson v. Hudson appears to furnish
any foundation for this proposition, and that case is of dubious
authority, as will be explained later.

The analysis of the court which attempts to prove the increas-
ing judicial trend, begins with a reference to Allen v. Allen,5
an early decision of its own jurisdiction. This decision had held
that agreements relating to divorce which are illegal as contrary
to public policy are those "withdrawing opposition to the divorce
or not to contest it or to conceal the true cause thereof by alleging
another cause."' 6 Such agreements "have no reference to bona-
fide agreements relating to alimony or the adjustment of property
rights between husband and wife, though in contemplation of di-
vorce, if they are not directly conducive to the procurement of it."' 7

The Posner court seized upon such language as a test for the
antenuptial alimony agreement under scrutiny and finding that the
contract fell within the "bona fide agreements relating to alimony"
clause, the court found the Allen test had been met.

Yet, the Allen decision dealt solely with postnuptial agree-
ments, entered into by a husband and wife during the course of their
divorce proceedings. Hence, the important issue of public policy
was not present in the Allen case. Indeed, it had long been recog-
nized in Florida law that postnuptial agreements concerning ali-
mony are valid.58 As explained in the early decision of Gallemaore
v. Gallemore,59 agreements which violate public policy are those
which tend to induce divorce by providing a moving cause for insti-
gating such an action. Agreements entered into by married parties
who have already decided to separate create no such inducement. 60

Hence, the Allen case provides no precedent which would allow the
Posner court to shrug off the possibility that an antenuptial ali-
mony agreement could incite a separation or divorce. The distinc-
tion between postnuptial and antenuptial agreements is too great to
allow the Allen case to stand as supporting authority for the Posner
rationale. Indeed, a simple contrast of the bargaining positions
of the parties in the two situations will disclose the underlying dif-
ferences between the two cases.

55. 111 Fla. 733, 150 So. 237 (1933).
56. Id. at 238.
57. Id.
58. See Miller v. Miller, 149 Fla. 722, 7 So. 2d 9 (1942).
59. 94 Fla. 516, 114 So. 371 (1927).
60. Id. at 372.
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In Allen, the position of the wife was akin to that normally
found in an arms length bargain. She had made her contract, in
anticipation of divorce, and had already started divorce proceed-
ings against her husband. She, thus, had little to lose if her hus-
band would not agree to terms that would satisfy her, because she
did not have to accept his terms. She could always reject them and
plead her cause to the chancellor.

However, the setting in which an antenuptial agreement is
drafted is one in which the prospective wife is anticipating marriage.
She is therefore not in as strong a position to demand arrangements
in her favor lest she should thereby lose the prospect of marriage.
This fact may lead her to knowingly accept insubstantial future ali-
mony allowances merely to soothe the worries of her prospective
husband who is solicitious of protecting his wealth in the event of
an ultimate failure of the marriage. Thus it should appear that if a
court strictly complies with the exact terms of such antenuptial
alimony agreements, inequity and social disorder would be perpe-
trated by the court, the same as if a contract of adhesion had been
held fully enforceable.

The Posner court also cited as support the Michigan case of In
re Muxlow's Estate.61 In this case the spouses were both deceased
and their heirs were suing to enforce an antenuptial agreement
which the parties had drawn up wherein they agreed that it was
their intent to provide for disclaimer by each of any interest in prop-
erty of the other upon termination of the marital relationship as
well as upon death. The agreement also contained mutual dis-
claimers only upon death, and in addition the agreement contained
the unusual condition that the husband would pay $100 per month
to the wife beginning one year after marriage until the death of
either party or until the parties ceased to live together as husband
and wife.

The Muxlow court found that such an agreement could be up-
held as not violative of public policy since by its terms it had not
"provided for, facilitated, or tended to induce a separation or di-
vorce .... -62

The Posner court seized upon the fact that the antenuptial
agreement had been upheld, and totally ignored the reality that the
monetary arrangement dealt solely with payments to be made only
while the marital union existed. Thus, in no way, could such an

61. 367 Mich. 133, 116 N.W.2d 43 (1962).
62. Id. at 46.
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agreement be found to be conducive of divorce and in fact, dicta in
the Muxlow opinion states:

Had one of the parties to the agreement sought di-
vorce, the chancellor would not have been bound by any-
thing in the agreement in dividing the property of the par-
ties or in awarding alimony and other rights .... 63

Hence, the reliance of Posner is again unfounded.
The citation of Sanders v. Sanders64 also provides no authority

for the court's argument of the existence of a judicial trend to up-
hold antenuptial agreements as not violative of public policy. In
Sanders, the parties, had pooled their property and executed an
agreement so that it might be held jointly. They then drew up
an antenuptial agreement, containing a forfeiture provision, relin-
quishing property rights if one of the parties sought a divorce. In
viewing such an agreement, it should be noted that Sanders was
based upon a peculiar fact situation. The parties therein had previ-
ously been married to and divorced from each other twice. When
the contract was drawn up, its primary purpose was to deter any
future divorces between the spouses. In such unique circumstances,
where the parties exhibited such an impulsive propensity to file
divorce suits, the court interpreted the forfeiture provision to be
effective, only in the event that one party sued in bad faith.65 Thus,
under these circumstances the agreement induced the prolongation,
rather than the termination of the marital state, thereby enhancing
and not harming the state's interest.

The reliance on LeFevers v. LeFevers6 6 and Strandberg v.
Strandberg67 was again totally misplaced since the former con-
cerned only an antenuptial property settlement and the latter di-
rectly stated that an antenuptial agreement which concerns the di-
vision of an estate "is against public policy and void . . . [but] . . .
might be admitted in evidence and considered for a limited purpose
as one of the circumstances in determining the equities of the di-
vision." 8

Thus, the Oklahoma decision of Hudson v. Hudson69 constitutes
the only case on point for the court. Hence, it is essential to an-
alyze this decision, and its corresponding statutory background,
so that the validity of the degree of the weight which the Flor-

63. Id.
64. 40 Tenn. App. 20, 288 S.W.2d 473 (1955).
65. Id. at 479.
66. 240 Ark. 992, 403 S.W.2d 65 (1966).
67. 33 Wis. 2d 204, 147 N.W.2d 349 (1967).
68. Id. at 351.
69. 350 P.2d 596 (Okla. 1960).
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ida court accorded to it as authority might be determined. Hudson
held that, when a man and a woman had each been previously
married, and had entered into an antenuptial agreement fairly,
freely, with understanding and without fraud, only a claim in re-
spect to property accumulated during marriage could be asserted
during the divorce. No claim could be asserted against property
owned by a spouse at the time of marriage which was settled by
the agreement. Since subsequent to the marriage no additional
property had been jointly acquired, the wife in Hudson was, there-
fore, held not to be entitled to an award of alimony upon the grant-
ing of divorce.

A consideration of Oklahoma public policy, as set forth in its
statutes and case law, enables one to measure the degree of correla-
tion between the views of that jurisdictions as expressed in Hudson
and those of the State of Florida. Only a high degree of similarity
would appear to warrant the adoption by the Forida court of a
policy expressed by the Oklahoma legislature or judiciary.

The following Oklahoma statutes graphically illustrate the
public policy of that State with regard to alimony and property
rights:

When a divorce shall be granted by reason of the fault or
the aggression of the husband, the wife shall be restored
... to all the property, lands, tenements, hereditaments
owned by her before marriage or acquired by her in her
own right after such marriage, and not previously dis-
posed of, and shall be allowed such alimony out of the hus-
bands real and personal property as the court shall think
reasonable .... 70

In Hudson the divorce was granted to both the husband and
wife under the following statute:

The parties appear [ing] to be in equal wrong shall not be
a basis for refusing to grant a divorce, but if a divorce is
granted in such circumstances, it shall be granted to both
parties. In any such case . . . the court may for good
cause shown make such order as may be proper for . . .
the control and equitable division and disposition of the
property of the parties . . . as may be proper, equitable
and just having due regard to the time and manner of
acquiring such property, whether the title thereto be in
either or both of said parties.71

From these statutes it can be seen that in Oklahoma, alimony is
awarded on the basis of fault, while in Florida fault is not a require-

70. OKLA. STAT. tit. 12, § 1278 (1961).
71. OKLA. STAT. tit. 12, § 1275 (1961).
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ment for such an award.72 In fact, neither of the above two stat-
utes, have their counterpart in Florida. Furthermore, in Florida
the right to alimony is distinct from rights to property,73 while in
Oklahoma, the landmark decision of Bowring v. Bowring74 stated,
"While the statutes make provision for property adjustment and
alimony . .. , for practical purposes a grant of money denominated
alimony may, in effect, be considered as a division of property. '75

As a further distinction, it should be noted that in Florida, alimony
cannot be granted to a husband, 70 while the converse is true in
Oklahoma. 77

Hence, it can be seen that the public policy of Oklahoma as
expressed by its Legislature differs greatly from that of Florida.
Thus, since the Oklahoma divorce statute utilized in that case ex-
presses a completely different attitude by that State towards prop-
erty and alimony settlements than is indicated in the Florida stat-
utes, even Hudson provides a weak foundation for the Posner deci-
sion.

As a result of using Hudson and the above cases as precedent,
the Florida court no longer recognizes any distinctions among ante-
nuptial agreements concerning alimony, antenuptial agreements re-
garding property, and postnuptial agreements settling both alimony
and property. The court thereby chose to ignore all case precedent
and statutory law in Florida which define alimony as distinct from
property divisions and vest sole discretion on alimony awards in
the chancellor.

Citing Schultz v. Fox,78 a Montana case concerning postnuptial
agreements, the Posner court attempts to treat all three types of
agreements as contracts of the same nature. The language of
Schultz which Posner found significant states that:

Any agreement, the purpose of which is to facilitate the
granting of a divorce without proper grounds existing is
void, but that where proper grounds do exist, an agreement
with respect to a property settlement, when not brought
about by duress or coercion, cannot be said to perpetrate a
fraud upon the court and will not be held void.79

72. See Latta v. Latta, 121 So. 2d 42 (Fla. 1964) which held that fault
is not a requirement for an award of alimony.

73. Latta v. Latta, 121 So. 2d 42, 45 (Fla. 1964).
74. 196 Okla. 520, 166 P.2d 415 (1946).
75. Id. at 416.
76. See FLA. STAT. §§ 65.07 to 65.12 (1965) which speak only of ali-

mony for the wife. See also Davies v. Davies, 113 So. 2d 250 (Fla. 1959).
77. See OKLA. STAT. tit. 12, § 1278 (1961) and Polke v. Polke, 37 Okla.

70, 130 P. 535 (1913); Barnett v. Barnett, 158 Okla. 270, 13 P.2d 104 (1932);
Wise v. Wise, 175 Okla. 310, 52 P.2d 715 (1935).

78. 136 Mont. 152, 345 P.2d 1045 (1959).
79. Id. at 1050.
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It has been held that the courts of Florida have no equity pow-
ers to award alimony unless expressly granted by statute.8 0 Flor-
ida statute 65.15 grants to the chancellor the express power to mod-
ify or amend agreements for support, maintenance, or alimony
which are entered into by "husband and wife."8 1 Since Posner now
recognizes the validity of antenuptial alimony agreements and
equates such agreements with postnuptial contracts, the Florida
high court determined that the powers of modification granted un-
der section 65.15 now extend to antenuptial agreements also. Thus,
the express words, "husband and wife," as used in this statute, were
deemed to include by implication all prospective marriage part-
ners.82 This result directly opposes, and actually abrogates, the
long standing rule that the chancellor's powers must be expressly
provided by the legislature within the divorce statutes.

Perhaps, then, the most significant results of the Posner deci-
sion lie in the fact that by judicial fiat the chancellor's "sole discre-
tion" to fix alimony awards which had been vested in him by the
Legislature was totally extinguished; the public policy of the State
was declared by the judiciary to be one which is not contravened by
prenuptial alimony contracts which anticipate such a "common
place" event as divorce; and that, therefore, the validity of such
alimony agreements must be sustained by the judiciary until
"changed circumstances" warrant their modification.

In thus resolving the Posner dilemma, the Supreme Court of
Florida found itself faced with an unavoidable Hobson's choice.
The court could either decide the issue, which arose in a day when
divorce is "commonplace," by applying a rule which was formulated
in a society that knew different circumstances; or, it could choose
to recognize the realities of modern marriage and, of necessity,
embark upon the precarious task of judicial legislation. The
court made the latter choice and, thereby, placed the State of
Florida in the unique position of being a sovereign whose vital
interest in the marital union is not impaired by antenuptial alimony
agreements which contemplate, and may even induce, the ultimate
dissolution of that status.

Dierdre Power - '71

80. Aldrich v. Aldrich, 163 So. 2d 276 (Fla. 1964).
81. FLA. STAT. § 65.15 (1965).
82. 233 So. 2d 385-86.
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