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I. INTRODUCTION

The goal of the European Economic Community is economic
integration.' This is to be achieved through the creation of a Com-
mon Market and the approximation of the Member States' economic
policies.

2

The document denominated "Treaty Establishing the European
Economic Community" has created and developed an institutional
phenomenon whose powers, activities and effects belie its title.
While it fulfills the requirements of the standard definitions of
"treaty",3 realistic analysis of the expressed aims, institutional
structure and delegated powers leads to the conclusion that the doc-
ument is closer to a constitution of an organic entity. The opin-
ions of legal scholars 4 are supported on this issue by well known
decisions of the Court of Justice of the European Communities. 5

* Professor of Law, University of the Pacific, McGeorge School of
Law. J.D., University of California, Hastings College of the Law, 1964;
LL.M., University of Illinois, 1965. VW Foundation Senior Research Fel-
low, University of Munich, 1971-72.1. Treaty Establishing the European Economic Community (hereafter
cited EEC Treaty), Art. 2: "It shall be the task of the Community, by estab-
lishing a Common Market and progressively approximating the economic
policies of Member States, to promote throughout the Community a har-
monious development of economic activities, a continuous and balanced ex-
pansion, an increased stability, an accelerated raising of the standard of
living and closer relations between its Member States." No official English
translation of the EEC Treaty has been published. An unofficial English
translation, from which all quotations in this article are taken, can be found
in 1 C.C.H. COMM. MKT. RPT.

2. Id.
3. J. STARKE, INTRODUCTION TO INTERNATIONAL LAW 320 (5th ed. 1963):

"A treaty may be defined as an agreement whereby two or more States es-
tablish or seek to establish a relationship under international law between
themselves."

4. P. HAY, FEDERALISM AND SUPRANATIONAL OiGANIZATIONS (1966)
[hereinafter cited as Hay]; Hallstein Angleichung des Privat-und Prozess-
rechts in der Europiischen Wirtschaftsgemeinschaft, 28 RABELS ZEITSCHRIFT
211, 229 (1964) [hereinafter cited as Hallstein].

5. N.V. Algemene Transport en Expeditie Onderneming van Gend
& Loos c. Administration Fiscale Nerlandaise, 9 C.J.C.E. 1 (1963): "[Ilt
must be concluded that the Community presents a new legal order in inter-
national law for the benefit of which the.Member States have, albeit to a
limited extent, surrendered their sovereign rights. . . ." (C.C.H. transla-
tion § 8008). Ftaminio Costa c. Ete nazionale Energia elettrica impreca
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The nature of the document creating the Common Market is not
the only aspect with hidden significance. The aim of economic inte-
gration is of far wider scope than the term suggests. It is insepara-
bly bound to social and political policies. In addition, economic inte-
gration necessarily involves problems of legal technique. Obstacles
to integration based on national differences must be eliminated.
Thus is born the problem of methodology in achieving the goal of
economic integration.

The obvious fact that economic integration requires a certain
degree of uniformity in the legal framework within which it is to oc-
cur is expressed in the treaty provisions affecting various economic
sectors. The purpose of this paper is to examine the provisions
which could affect the harmonization of the legal framework within
which business associations are created and operated.

Companies6 are the most important instruments of international
trade. The treatment accorded to companies when their activities
cross national boundaries has a direct impact on the ultimate suc-
cess of European economic integration. If transnational operations
are unduly restricted, trade will suffer. In recognition of this simple
fact the "founding fathers of the Community"' inserted both spe-
cific and general provisions in the Rome Treaty designed to elimi-
nate those differences'in the laws of the Member States pertain-
ing to the creation, operation, rights, duties and liabilities of com-
panies which could hinder the realization of economic integration.

II. THE SCOPE OF HARMONIZATION UNDER
THE ROME TREATY

A. PROBLEMS OF TREATY TERMINOLOGY

Unification of law has been a goal of public and private entities

giti della Edison Volta (E.N.E.L.), 10 C.J.C.E. 1141 (1964): "Unlike ordinary
international treaties, the E.E.C. Treaty established its own legal order,
which was incorporated into the legal systems of the Member States ... "
(C.C.H. translation § 8023).

6. The term "company" is employed throughout this article in prefer-
ence to "corporation" since the latter term does not take account of the
different types of business associations which can be created under the
national laws of the Common Market countries. European law differenti-
ates, for exampre, through separate statutory treatment between the stock
corporation whose stock is held publicly (Aktiengesellschaft, societe anon-
yme) and the limited liability company (Gesellschaft, mit beschriinkter
Haftung, societe a responsabilite limitee) which bears resemblances to the
American "close" corporation. For an analysis of the legal differentiation
among the various forms of business associations available in Common
Market countries, see Hay, Four Lectures on the Common Market, 24 U.
PITT. L. Rv. 685, 711-51 (1963).

7. Stein, An Emergent Legal Community.: The Common Market
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and individuals for a long time.8 Unification of law, as a concept,
encompasses a range of possible variations. It includes uniformity
achieved through the multilateral enactment of identically worded
statutes or the adoption of a regulation or directive9 by the Com-
mission of the Council of the European Economic Community.'0

The Common Market Treaty provisions create a further prob-
lem affecting the methodology of unification of law in the member
countries. Various treaty provisions concerned with "unification"
of law employ different terms, such as harmonization, approxima-
tion, coordination and assimilation.

If there is any unanimity among writers and Common Market
officials it is to the effect that no absolutely certain idea of the in-
tended methodology can be gleaned from the Treaty terminol-
ogy." One problem is the fact that the translations of the Treaty
in the four official languages of the Community are not uniform.
Thus, as has been shown in one detailed study1 2 of this problem,
concepts denoted by two different words in one version of the treaty
may be expressed by only one word in another version.

But apart from this more or less technical difficulty is the

Countries' Plans For Harmonization of Law, 9 AM. J. COMP. L. 351, 352
(1960) [hereinafter cited as Stein].

8. For a conceptual and historical treatment of unification efforts
with special emphasis on developments in Western Europe, see G. PML-
LIPPS, ERSCHEINUNGSFORMEN UND METHODEN DER PRIVATRECHTS-VEREINHEIT-

LICHUNG (1965). See also Symposium, Unification of Law, 30 LAW & CON-
TEMP. PRos. 231-459 (1965).

9. EEC Treaty, Art. 189:
The Council and the Commission shall, in the discharge of their
duties and in accordance with the provisions of this Treaty, issue
regulations and directives, take decisions and formulate recom-
mendations or opinions.
Regulations shall have general application. They shall be bind-
ing in every respect and directly applicable in each Member State.
Directives shall be binding, in respect of the result to be achieved,
upon every Member State, but the form and manner of enforcing
them shall be a matter for the national authorities.

10. For a short analysis of the institutional framework of the Common
Market, see J. Lang, THE COMMON MARKET AND COMMON LAW 3-27 (1966).
See also Houben, The Merger of the Executives of the European Communi-
ties, 3 COMM. MKT. L. REv. 37 (1965).

11. Polach, Harmonization of Laws in Western Europe, 8 AM. J.
COMP. L. 148, 154 (1959) [hereinafter cited as Polach]; Seidle-Hohenvel-
dern, Harmonization of Legislation in the Common Market and the Heritage
of the Common Law, 1962 J. Bus. L. 247 [hereinafter cited as Seidle-Hohen-
veldern].

12. Lochner, Was Bedeuten die Begriffe Harmonisierung, Koordinie-
rung und Gemeinsame Politik in den Europdischen Vertrigen? 118 ZEIT-
SCHRIFT FiR DIE GESAMTE STAATSWISSENSCHAFT 35 (1962) [hereinafter cited
as Lochner].
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further problem of whether and how much differentiation in
method and scope was intended by the employment of such terms
as harmonization, approximation, coordination and assimilation.
Early attempts to evolve a hierarchy among these terms based on
how much similarity was required in the end product 3 have largely
been rejected by later writers. Lochner, for instance, concludes
that such a ranking of the various concepts on the basis of the
word used is impossible. But neither does he ascribe a static
meaning to any particular term or a common meaning to all these
terms. His main argument is that the scope of each term is de-
termined by the goals which are set by the Treaty, and that the
particular article must be interpreted in the light of such expressed
goals. Thus, no matter which particular term of those listed above
is used in a treaty article, its scope may include true unification if
the goals of the Treaty require it.14

Not all writers agree with this extension based on the Treaty
aims. Some voice objection to the inclusion of complete unification
of laws within the scope of the terms referred to, while agreeing
that otherwise there is no valid basis for distinguishing between
the various terms. These terms

have all been used more or less indiscriminately, either as
the notion covering all the various methods employed, or
have been assigned to merely one of these methods. All this
has happened without too much regard to the semantic
differences of the words thus utilized. Especially when
these words are used to designate specific methods falling
short of complete unification of existing domestic legisla-
tions they are all employed more or less as synonyms. 15

This exclusion of "unification" from the meaning of the other terms
has been justified on the basis that the provisions of the Rome
Treaty dealing with legislative harmonization, either generally or as
applied to specific subjects, call for adoption of a uniform policy
by Community institutions while its implementation is left to the
national legislatures. This process, it is generally agreed, is best

13. E. Wohlfarth, U. Everling, H. Glaesner & R. Sprung, DIE ERO-
PXISCHE WIRTSCHAFTSGEMEINScHAFT, KOMMENTAR ZUM VERTRAG (1960) ranked
the concepts as follows: 1. unification, 2. approximation, 3. harmonization,
4. coordination [hereinafter cited as Wohlfarth et al.].

14. Lochner, supra note 12, at 49-51. See also Stein, Assimilation of
National Laws as a Function of European Integration, 58 AM. J. INT'L
L. 1, 5 (1964) [hereinafter cited as Stein]; Ault, Harmonization of Company
Law in the European Economic Community, 20 HAST. L.J. 77, n. 4 (1968).

15. Seidle-Hohenveldern, supra note 11, at 247. Stein, supra note 7,
at 353: "These terms mean adjustments in national law short of complete'unification' which may not be necessary as measured by the hardstick of
the politico-economic objectives of the Treaty."
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described by the term "harmonization."' 6 It will be employed in
this sense in this paper.

B. FUNCTIONAL HARMONIZATION

The aim of the Rome Treaty is essentially an economic one-
to create a Common Market in which no such obstacles as quotas,
tariffs, restrictions on movement of labor or capital shall prevent
realization of the benefits to be obtained from large-scale produc-
tion and trade.17 This economic goal, though involving fundamental
changes in social and political conditions, also sets a limit beyond
which harmonization efforts may not step. As expressed in the
Treaty, "the activities of the Community shall include, under the
conditions and in accordance with the time-table envisaged in this
Treaty . . . the approximation of their respective national laws to
the extent required for the Common Market to function in an
orderly manner."'8

Thus, there supposedly can be attempted no harmonization ac-
tivities simply for the sake of harmonizing. It must be shown that
the lack of similarity in the area sought to be harmonized does,
in fact, prevent the full attainment of the Treaty objectives.' 9 A
further limitation seen in this Treaty language is that the approxi-
mation provisions which are found in subsequent articles cannot be
used to justify unification of legislation, i.e., drafting of identically
worded legislation.20 Supporting this conclusion is the further ar-
gument that no unification of domestic legislation was intended
and that it would be contrary to the federalist 2 ' aims of the Com-
munity.

22

In spite of these stated limitations, it seems inevitable that the
development of the Common Market will bring about a great im-
petus towards uniformity of laws. The historical process of the
legislative unification movement in Europe,2' based on a common

16. Polach, supra note 11, at 154.
17. EEC Treaty, Art. 2.
18. EEC Treaty, Art. 3(h) (emphasis added).
19. Polach, supra note 11, at 154. Markert & Wirner, Aktienrecht-

sreform und EWG-Vertrag, 14 JURISTEN-ZEITUNG 627, 628 (1959): "Dem-
gem~iss unterliegt das innerstaatliche Recht der Mitgliedstaaten der Anglei-
chungspflicht . . . nur insoweit, als sich aus der bestehenden Rechtsver-
schiedenheit eine effektive Behinderung des Gemeinsamen Marktes ergibt"
[hereinafter cited as Markert & Wirner].

20. Seidle-Hohenveldern, supra note 11, at 250.
21. Hay, supra note 4.
22. Seidle-Hohenveldern, supra note 11, at 250.
23. W. STRAUss, FRAGEN DER RECHTSANGLEIcHUNG IM RAHMEN DER

EUROPXISCHEN GEMEINSCHAFTEN 10-12 (1959).
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Roman and natural law tradition, suffered more from a lack of cen-
tral coordination than from divergences based on national differ-
ences in culture, politics or social conditions. The institutional
framework of the Common Market fills this need for unified and
purposeful supervision. In its treaty-given powers to legislate di-
rectly and to implement the approximation provisions, Commun-
ity institutions are far more likely to give reality to the dreams
of prior generations.

It has been consistently argued that, because of the "functional"
nature of Treaty-based harmonization, only public law comes within
its sphere.24 A far-reaching argument to the contrary has been
made by the former President of the Common Market Commission,
Walter Hallstein.25 His basic argument is that private law as well
as public law can affect the functioning of the Common Market.
Furthermore, some areas of law cannot be clearly assigned to only
one classification. Another difficulty is the fact that some problems
which are considered to involve public law in one country are re-
garded as private law matters by its neighbor. 2

Thus, while Hallstein accepts the functional limitation of har-
monization, he would extend its scope by enlarging the functional
sphere. The specific application of this approach to problems of
harmonization of company law in the Member States is of far reach-
ing consequence and will be considered in the appropriate part of
this article.

C. CHOICE OF LAW

There remains the question of what particular rule should be
adopted from those available when harmonization efforts are under-
taken in a specific area. Several possibilities suggest themselves.
It could be that rule which has been accepted by the largest num-
ber of Member States in their domestic legislation. Or a compro-
mise based directly on the varying national rules could be nego-
tiated. Or a completely new rule could be formulated. No ex-
press provision in the Common Market Treaty suggests any particu-
lar method, and no such static prescription should be expected.
Again, the functional character of the intended harmonization pro-
vides a meaningful standard when applied to this problem. It is

24. Polach, supra note 11, at 164.
25. Hallstein, supra note 4.
26. Id. at 213-14. E.g., a transaction between a private seller and a

governmental institution is regarded as a private (civil) law matter in
Germany but as a public (administrative) law problem in France.
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simply that that rule should be the basis for the harmonizing prin-
ciple which is best designed to further the achievement of the
Treaty goals. As put very concisely by one of the few writers
who has examined this aspect of harmonization: 27

A prime objective of the treaty is to accommodate and to
stimulate the economic evolution toward the 'post-maturity
stage' marked by harmonious economic growth with social
progress, and based on mass production, mass markets,
intensive scientific development, outward-looking foreign
economic policy and greater economic freedom. This
treaty objective dictates the selection of the most modern
and most progressive rule which would be conducive to the
structural changes taking place in the European societies.

III. METHODS OF HARMONIZATION

One of the essential prerequisites of economic integration at the
Community level is freedom to do business across national bound-
aries. In Title III of the Common Market Treaty, the founders
sought to outline the basic rights which needed to be secured in
order to assure this freedom. Article 52 provides that "restrictions
on the freedom of establishment of nationals of a Member State in
the territory of another Member State shall be abolished by prog-
ressive stages." This right of establishment, implemented by the
General Program for the Removal of Restrictions on the Right of
Establishment, 28 is made applicable to companies by Article 58 of
the Treaty.

29

Freedom of establishment, while basic, is not sufficient, how-
ever. It merely allows a company to come into and do business in
another Member State. It does not prevent the second country from
requiring the company to submit to domestic laws which could be
used to hinder its operations. To prevent the application of diver-
gent national laws to the ever-increasing number of companies

27. Stein, supra note 14, at 33.
28. 1962 Journal Officiel des Communaut~s Europ6ennes 36 [herein-

after cited as J.O.]. The General Program is a policy statement and is not
binding in its details on the Member States. See generally U. EvEaLiNG,
THE RIGHT OF ESTABLISHMENT IN THE COMMON MARKET (1964).

29. EEC Treaty, Art. 58:
Companies and firms formed in accordance with the law of a
Member State and having their registered office, central admin-
istration or principal place of business within the Community shall,
for the purpose of applying the provisions of this Chapter, be
treated in the same way as individual nationals of Member States.

Title I(d) of the General Program grants the protection of the right of
establishment to companies having only their registered office within the
Community only if "their business activity . . . show(s) a continuous and
effective link with the economy of a Member State."

19711.
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engaging in transnational business activities, the Common Market
Treaty contains provisions for the harmonization of domestic laws
in two specific categories of company law. In addition, other provi-
sions of a general character also could be employed to harmonize
differing domestic rules in the company law area.

A. PROTECTION OF SHAREHOLDERS AND THIRD PARTIES--
ARTICLE 54 (3) (g)

Because some business entities are entrusted with funds in-
vested by the public, and because creditors generally have no re-
course to anyone but the corporation for corporate obligations, the
protection of shareholders and creditors has been an area of uni-
versal, but by no means uniform, legislation. To bring about a
more similar body of substantive law within the legal systems of the
Member States, Article 54 (3) (g) of the Treaty provides:

The Council and the Commission shall carry out the duties
devolving upon them under the above provisions, in partic-
ular: . . . by coordinating to the necessary extent and ren-
dering of equal value the guarantees which Member States
require of companies ... so as to protect the interests both
of members and outsiders ....
This section has been cited by writers in support of their con-

tention that the Treaty does not seek to impose identical provisions
upon the Member States.30 Rather, it is intended to secure the en-
actment of legislation in the individual countries which provides
adequate protection to shareholders and creditors on the basis of
Community-developed standards of adequacy.81 It seems question-
able, however, whether, in view of the potential scope of functional
harmonization, this is truly a limitation.

Certainly the substantive scope of Article 54(3) (g) is of far
reaching effect. The protection of shareholders and third parties
includes a multitude of subsidiary legal problems: regulation of

30. Arnold, Die Angleichung des Gesellschaftsrechts in der Euro-
pischen Wirtschaftsgemeinschaft, 9 AUSSENWIRTSCHAFTSDIENST DES BE-
TRIEBs-BERATERs 221 (1963) [hereinafter cited as Arnold]. Leleux, Com-
panies, Investment and Taxation in the European Economic Community, 10
INT'L & COmP. L.Q. 1, 23 (Supp. 1961) [hereinafter cited as Leleux].

31. Arnold, supra note 30, at 221: "Eine starke Beschr~inkung der
Aufgabe ergibt sich daraus, dass Artikel 54(3) (g) als Ziel der 'Koordinierun'
die 'Gleichwertigkeit' der Schutzbestimmungen stellt. Die Angleichung soll
also nicht zu einer Rechtsvereinheitlichung fiiren, sie braucht auch nicht
eine inhaltlich gleiche Ausgestaltung der gesellschaftrechtlichen Institute
zur Folge haben; es geniigt vielmehr, wenn der Schutz, den die einzelnen
nationalen Rechtssysteme-wenn auch mit verschiedenartigen Konstruk-
tionengewdhrleisten, in allen Lndern ein ausreichendes Mass erreicht."

[Vol. 4
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the sale of corporate shares, payment of share subscriptions, liability
of promoters, control over corporate financial records, voting rights,
dividend rights, liability of management, authority of corporate
officers to act for the corporation, validity of the corporate person-
ality, etc. ad infinitum. In fact, it has been suggested that the
whole sphere of company law could reasonably be brought within
the scope of this Treaty article.3 2

Because of the seemingly limitless scope which this Treaty ar-
ticle encompasses, Community action to coordinate national legis-
lation in this area has been intentionally limited. After initial
examination showed the quantitatively overwhelming legislation
affected by this Treaty provision, the Community institutions de-
cided to achieve coordination of the most important and pressing
rules by concentrating their efforts in selected narrow areas.33 Yet
despite this self-imposed restriction the goal of effecting needed
coordination measures in the selected initial areas by the end of
1964 was not attained.34

Community action commenced with the publication in 1964 of a
"Proposed Directive on the Coordination of the Protective Provi-
sions of the Member States Concerning Companies, in the Interest of
Shareholders and Third Parties."35 The revised directive, binding
on the Member States as a statement of policy to be implemented
by domestic legislation,3 6 was issued by the Council of the Eur-

32. Leleux, supra note 30, at 31. And, see Ianuzzi, L'2volution du
Droit des Socidtds par Actions dans le Territoire du Marchd Commun, 34
ANNUARIO DI Dinrro COMPARATO. E Di STUDI LEGISLATIVI 77, 79 (1960):
"Pour comprende la vaste port~e de cette norme, il suffit de consid6rer
qu'il n'y a pratiquement aucun aspect de la r~glementation des soci~t~s par
actions qui ne se traduise par une determination de garanties A l'avantage
des associ~s ou des tiers." It has even been suggested that the provisions
in German law providing for labor representation on the Board of Super-
visors of stock corporations come within the scope of Article 54(3) (g)
since workers can be considered "third parties" under the terms of this
article. See Birmann, Einheitliche Gesellschaftsform fir die Europdiische
Wirtschaftsgemeinschaft, 160 ARCHIV FtR DIE CIVMISTISCHE PRAxis 97, 122
(1961).

33. LeTallec, Koordinierung des Geselischaftsrechtes in der Euro-
pdischen Wirtschaftsgemeinschaft, 9 AUSSENWIRTSCHAFTSDIENST DES BETrIEBS-
BERETsS 114 (1963).

34. General Program for the Removal of Restrictions on the Right of
Establishment, Title VI: "It is intended that any co-ordination needed to
equalize the guarantees which Member States require from companies, in
the interests both of shareholders and of third parties, shall be carried
through before the expiration of the second year of the second stage of the
transition period." The second stage commenced on January 1, 1963.

35. 1964 J.O. 3245. See also Fikentscher & Grossfeld, The Proposed
Directive on Company Law, 2 COMM. MKT. L. REV. 259 (1964) [hereinafter
cited as Fikentscher & Grossfeld].

36. EEC'Treaty, Art. 189.

1971]



CREIGHTON LAW REVIEW

opean Economic Community on March 9, 1968.17

The scope of this First Company Law Directive is limited in
its applicability to specific types of business associations and also in
the subject matters affected. Thus, Article 1 provides that the co-
ordinating measures prescribed in the directive are applicable to
the legislative, regulatory and administrative provisions of the Mem-
ber States with respect to stock corporations, limited liability com-
panies and partnerships limited by shares .3 As to substantive scope,
the directive is limited to three specific problems in company law
regarded as most in need of timely coordination: publicity re-
quirements, validity of company obligations and invalidity of com-
panies.

1. Publicity

Article 2 of the First Company Law Directive specifies the items
which must be subject to mandatory publicity under the domestic
laws of the Member States. These include the act constituting the
company and the by-laws, if they are the subject of a separate act,
and any subsequent amendments to these. Mandatory publicity
must also be given to the appointment, the termination of duties, as
well as the names of persons who, as a legally constituted organ of
the company or as members of such an organ have the power to
bind the company, to represent it both in and out of court, or take
part in the administration, supervision or control of the com-
pany. The publicity must show whether the persons who have the
power to bind the company may represent it alone or must do so
jointly.

The directive also calls for mandatory publicity, at least once
per year, as to the amount of the capital subscribed for, where the
act constituting the company or the by-laws refers to authorized
capital, and in the event an increase in the capital subscribed for
does not require an amendment of the by-laws.

Prior to the publication of the proposed draft directive consider-
able controversy existed about the rumored requirement that the
balance sheet and the profit and loss statement of companies
would be subjected to mandatory publicity. It was argued that lim-

37. First Council Directive On the Coordination of the Protective Pro-
visions of the Member States Concerning Companies, in the Interest of
Shareholders and Third Parties, 1968 J.O. No. L65/8. An unofficial english
translation can be found at 1 C.C.H. COMM. MKT. Rrr. §§ 1355-69 (1968)
[hereinafter cited as First Company Law Directive].

38. For a discussion of the legal characteristics of these and other
forms of business associations in Europe, see Hay, supra note 6.

[Vol. 4



COMMON MARKET TREATY

ited liability companies, which generally are family-owned enter-
prises and do not seek capital from the public, should not be sub-
jected to such disclosure of their financial condition. The pro-
posed draft directive reflected a compromise by providing that
only limited liability companies with a total capital balance of $1
million or more had to publish their financial reports. By setting
this dividing line, companies which would engage in transnational
business activities would for the most part have been subject to
financial disclosure requirements while smaller companies which
operate only within their national boundaries would generally
have been freed from such obligation. This provision was also in-
tended to assure that "a flight to the limited liability company in
order to avoid the provisions relating to publicity in the corpora-
tion" could be averted.39

The directive as finally issued, however, omitted this financial
dividing line and instead provides that the mandatory publicity
requirement as to financial statements would be deferred for
limited liability companies "until the time of application of a di-
rective concerning the coordination of the content of balance sheets
and profit and loss statements and exempting from the publicity
requirement for all or a portion of the documents those of such
companies whose balance sheet total is below an amount which it
shall determine.

'40

Additional items required to be disclosed include transfer of a
company's registered office; dissolution of the company; judicial de-
cisions declaring a company to be null and void; the appointment
and names of a company's liquidators, as well as their powers, to
the extent that such powers do not result expressly and exclu-
sively from the law or the by-laws; the termination of liquidation;
and the cancellation of the company in the Commercial Register, in
the member countries where such cancellation has legal effects.4 1

Article 3 of the First Company Law Directive provides that in
each member country "a record shall be kept, either in a central
register or in a commercial register or a register of companies, for
each of the companies entered therein." All documents and entries
required to be made public under Article 2 must be deposited in
this record or entered in such register. Upon written request, copies
of such documents or entries must be furnished. In addition, such
documents and entries must be published in an official government

39. Fikentscher & Grossfeld, supra note 35, at 267.
40. First Company Law Directive, Art. 2. 1 C.C.H. COMM. MKT.

RPT. § 1357.
41. Id.

19711



CREIGHTON LAW REVIEW

publication, and until such publication occurs the documents and
entries may not be used by the company against a third party un-
less the company can prove that such third party had actual knowl-
edge of such information. 42

One aspect of the publicity requirement in the proposed draft
directive which incurred the opposition of the Economic and Social
Committee 43 was the requirement under Article 5 that all company
letters, bills, purchase order forms and price lists must not only in-
dicate where the official file of the company is kept and available for
inspection, but must also include the legal form of the company,
the location of its seat, the amount of its capital and, if applicable,
the fact that the company is being liquidated. Opposition centered
around the requirement for disclosure of capital on these instru-
ments, on the basis that without a standard concept of "capital"
such information could be misleading and more harmful than bene-
ficial. Since legal provisions in the Member States differ in their
definition of capital, the Committee suggested that at the very least
the draft directive should be changed to require disclosure only of
"actually paid-in capital" in order to eliminate dissemination of
misleading information.44

As finally issued, the directive specifies that company letters
and order forms identify the register where the documents required
under Article 2 have been filed and the company's registration num-
ber. Letters and order forms must show the company's legal form,
its registered office, and the fact that it is in liquidation if such is the
case. Mandatory disclosure of capitalization has been eliminated,
with a substitute provision that if the capitalization is indicated,
the amount of capital subscribed for and paid in must be given.45

Although the directive imposes an obligation on Member
States to impose sanctions for violations of the disclosure duties, no
specific mention is made of the nature of such sanctions.

2. Binding Effect of Acts by Agents

When dealing with companies operating across national bound-
aries, it may be difficult to ascertain whether that company's agent
has in-fact-authority to bind his company by his acts. Such infor-
mation may depend on provisions of that company's charter or of
statutes which are not readily available. In Articles 7 to 9, the

42. Id. at § 1358.
43. 1964 J.O. 3252.
44. Id.
45. First Company Law Directive, Art. 4. 1 C.C.H. COMM. MKT.

RPT. § 1359.
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First Company Law Directive seeks to establish Community-wide
standards which would cure the presently divergent domestic rules
in this area.

Article 7 deals with company obligations incurred prior to the
formation of the company. It establishes that the domestic laws
of the Member States must provide for the joint and several
liability without limitation on the part of individuals who carry
out dealings in the name of the company prior to it having attained
legal personality if the company does not subsequently assume the
obligations resulting from such transactions. The parties may, how-
ever, enter into agreements absolving the individuals from such
personal liability if the domestic law of the Member State in ques-
tion so provides. 46

Article 8 provides for a Community standard of company lia-
bility for obligations entered into by company officials whose ap-
pointment turns out to have been defective. The company must be
held liable under the domestic law of each Member State for such
obligations once the formalities of publicity relating to the tenure of
persons who, as an entity, have the power to bind the company
have been carried out. Only if the third party dealing with the de-
fectively appointed company official had actual knowledge of such
defect can the company be absolved from liability.47

Despite statements by some writers that the doctrine of ultra
vires is not a part of the substantive law of specific European coun-
tries, 48 statutes generally provide that the charter of the company
must specify the purpose or object of the company.49 In German
law, this purpose limits the permissible scope of action of manage-
ment as far as internal affairs of the company are concerned; it
cannot be asserted against a third party.50 In France, acts done by
the board of directors in excess of its powers do not incur corporate
responsibility unless the stockholders have ratified the act or the
corporation has derived a profit therefrom. Otherwise, "when the
board has exceeded its powers the directors are personally liable
to third persons, unless the third person contracted at his own

46. First Company Law Directive, Art. 7. 1 C.C.H. COMM. MKT.
RPT. § 1362.

47. Id., Art. 8. 1 C.C.H. COMM. MKT. RPT. § 1363.
48. E. STEEFEL, GERMAN COMMERCIAL LAW 92 (1963).
49. Law of Sept. 6, 1965, (1965) BGB1. I 1089, AKTINGESETZ § 23(3),

(C.H. Beck 1968). For a discussion of the major aspects of the new German
Stock Corporation Law, see Berger, Shareholder Rights under the German
Stock Corporation Law of 1965, 38 FORD. L. REv. 687 (1970).

50. H. WURDINGER, AKTIENRECHT 133 (1959). And, see R. GODIN & H.
WILHELMI, AKTIENGESETZ KOMMENTAR § 74, Anm. 1 (2d ed. 1950).
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peril subject to ratification by the stockholders' meeting, or unless
the third person was given 'sufficient knowledge' of the limits of the
director's power."'" Generally,

The act creating the company and the charter may deter-
mine the purpose, i.e. the sphere of activity, of the com-
pany, as well as the kind of business transactions, for which
it was founded. According to general principles of law, the
company may not act outside the limits set by this purpose.
In practice, however, such limits are of little significance
since for practical considerations it is customary to list in
the charter, in addition to the main activities, all transac-
tions which stand in direct or indirect relation to them.52

This situation is very familiar to one acquainted with the tradi-
tional American practice of drafting purpose clauses in the days
when the ultra vires doctrine was still a forceful factor in Ameri-
can corporation law.53

Article 9 of the First Company Law Directive makes it manda-
tory for the Common Market countries' legal systems to provide
that a company shall be held liable to third parties for acts of its
organs even if such acts are not related to the company purpose,
unless such acts exceed the power given to such company organs
by law. The Member States may, however, provide that a company
shall not be held liable for acts exceeding the company purpose if
the third party had knowledge of the fact that the transaction ex-
ceeded the company purpose.54

Limitations on the powers of company organs set forth in the
company by-laws or adopted by appropriate company organs may
not be allowed to be invoked by the company against third parties
even if such limitations were given publicity.55

If the national law of a Member State provides that the power
to represent a company may, notwithstanding any statutory rule, be
delegated in the by-laws to a single person or to several persons
acting jointly, such Member State may also provide that such a by-
law provision may be invoked against third parties to the extent
that it concerns the power of representation in general. The pub-
licity requirements set forth in Article 3 of the directive must have
been observed in such a case, however.56

51. E. Church, BusiNEsS AsSOCIATIONS UNDER FRENCH LAW 377 (1960).
52. 1964 J.O. 3254 (trans.).
53. See 1 G. HoRNsTEIN, CORPORATION LAW AND PRACTICE § 106 et seq.

(1959); N. LATTIN, CORPORATIONS 201-38 (2d ed. 1971).
54. First Company Law Directive, Art. 9. 1 C.C.H. COMM. MKT.

RPT. § 1364.
55. Id.
56. Id.
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3. Nullity of the Company

The remaining provisions of the directive set out the conditions
under which a company may be decreed to be a nullity. Such a
declaration of company nullity must be in the form of a judicial
decree.5 7 Company nullity may only be decreed for the following
reasons:

a. where an act constituting the company is lacking, or
where either the formalities of prior supervision or the
form of public certification has not been complied with;

b. where the true purpose of the company is illegal or vi-
olates public policy;

c. where the act constituting the company or its by-laws
fail to show the name of the company, the contributions,
the amount of capital subscribed for, or the company
purpose;

d. where the provisions of national law relating to the
minimum amount of paid-in capital have not been com-
plied with;

e. where all the founding partners or shareholders lacked
capacity;

f. where, in violation of the provisions of national law ap-
plicable to the company, the number of founding part-
ners or shareholders was less than two.58

A judicial declaration of a company's nullity must be followed
by the institution of liquidation proceedings. Article 12 of the di-
rective protects third parties by providing that obligations incurred
by the company towards them are not affected by the declaration
of company nullity. The regulation of the legal effect of a declara-
tion of nullity as between the partners or shareholders is left to the
Member States, except for the requirement that shareholders and
interest holders must be obligated to pay in any remaining sums
owed for their shares or interest to the extent necessary to satisfy
demands of creditors.5 9

In Article 13 of the directive an obligation is imposed upon the
Member States to "inform the Commission of the substance of essen-
tial provisions of national law adopted by them that relate to the
subject matter of this directive." 60

57. Id., Art. 11. 1 C.C.H. COMM. MKT. RPT. § 1366.
58. Id.
59. Id., Art. 12. 1 C.C.H. COMM. MKT. RPT. § 1367.
60. This provision touches on a subject which has received limited

attention from writers: the competence of national legislatures to enact
domestic, legislation in fields subject to the harmonization provisions of the
Common Market Treaty. One exchange of views on this problem relates
to the specific question whether the reform of German corporation law,
officially proposed in 1958 and finally adopted in 1965, was permissible.
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B. ARTICLE 220 OF THE ROME TREATY-HARMONIZATION OF SPECIFIC
"PRIVATE INTERNATIONAL LAW" PROBLEMS

Article 220 of the Common Market Treaty provides for the har-
monizing machinery with regard to three specific problems of com-
pany law having private international law implications:

Member States shall, in so far as necessary, enter into ne-
gotiations with each other with a view to ensuring for the
benefit of their nationals ... the mutual recognition of

See Birmann, Ist eine Aktienrechtsreform ilberhaupt noch zuliissig? 14
JURISTEN-ZEITUNG 434 (1959) and Markert & Wirner, Aktienrechtsreform
und EWG-Vertrag, 14 JURISTEN-ZEITUNG 627 (1959). The basic argument
was that Article 5 of the Rome Treaty (Member States "shall abstain from
any measures which could jeopardize the attainment of the objectives of
this Treaty") is violated by any domestic legislative action which causes or
retains divergences from the laws of other Member States. B~rmann
maintained that logical necessity required the application of this principle
to legal materials which, under the Treaty provisions, would eventually be
harmonized. Thus, he argued, even though extensive areas of company
law may not be covered by the specific harmonization provisions of the
Treaty, they undoubtedly would eventually come within the scope of Arti-
cle 100, one of the general approximation provisions ("The Council shall
• . . issue directives for the approximation of such legislative and adminis-
trative provisions of Member States as directly affect the establishment or
operation of the Common Market"). The opposing argument did not direct
itself to the interpretation of Article 5, unfortunately; the authors were
content to refute the broad interpretation of Article 100 by maintaining
that the principle of functional harmonization requires that internal law
remain within the exclusive competence of the Member States' legisla-
tures. This argument ignored the main issue and failed to consider the re-
lationship between domestic company law and Community trade and de-
velopment. As far as theoretical analysis is concerned, Professor Bdir-
mann's view seems the sounder of the two. As far as its practical appli-
cation is concerned, however, it does not consider the difficulty of enforcing
the observance of duties imposed by Article 5. Articles 169 and 170 of
the Common Market Treaty do provide for action by the Commission or a
Member State where another Member State has failed to fulfill a Treaty
obligation. The inference to be drawn from the Commission's approach in
the First Company Law Directive discussed above, however, is that it, in-
effect, is applying a "preemption" doctrine under which Member States are
under a duty of consulting the Commission with regard to domestic legis-
lation in areas already harmonized. This limited view may be necessi-
tated by political and diplomatic considerations; its practical effect is to
minimize the possibility of action by a Member State against another
Member State for domestic reform of a legislative area which has not been
the subject of Community harmonization efforts. For further support for
the position that Member States are under a duty to submit information
to, or consult with, Community institutions before enacting domestic leg-
islation in areas subject to eventual harmonization, see Lochner, supra
note 12, at 57. With respect to the enactment of legislative or administra-
tive provisions which might create a minor risk of possible distortion of
the conditions of competition, Article 102 of the Treaty imposes a duty on
the Member States to consult the Commission. See Flaminio Costa c. Ente
nazionale Energia elettrica impresa gid della Edison Volta (E.N.E.L.), 10
C.J.C.E. 1141 (1964) (C.C.H. translation § 8023).
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firms or companies . . ., the maintenance of their legal
personality, if their registered office is transferred from one
country to another, and the possibility of mergers between
firms or companies, which are subject to different domestic
laws.
It seems unfortunate that with regard to the harmonization of

these areas of company law initiative for action is left in the hands
of the Member States. The delay in positive action to date6 is
to be regretted, since these areas are of vital concern to Community
trade and development.

This delay in negotiations among the Member States raises
the interesting question whether the Community institutions may
initiate any action if they are of the opinion that harmonization of
national laws in these areas is in order. To the extent that Article
220 imposes a duty to negotiate on Member States, it would seem
that the Commission of the European Economic Community could
initiate action under Article 169 of the Treaty62 by asking for an ex-
planation from the Member States and then issuing an opinion to
the effect that failure to negotiate constitutes a violation of Treaty
obligations. Since Commission opinions have no binding force,63

further reliance would have to be placed on the provision in Article
169 that, "If the State concerned does not comply with the terms of
such opinion within the period laid down by the Commission, the
latter may refer the matter to the Court of Justice." But to have to
submit to time-consuming judicial process 4 to achieve negotiations
which hopefully will lead to harmonization seems an unsatisfac-
tory substitute for direct Community action. It is suggested that
such direct action is permissible under the general approximation
provisions of Article 100 of the Treaty which will be discussed in a
subsequent section.

61. A preliminary draft convention on the mutual recognition of
companies and legal persons has been completed. 2 C.C.H. COMM. MXT.
RPT. §§ 6083-6107. Preparatory work for the negotiation of conventions
concerning the transfer of a company's seat without loss of legal personal-
ity, and concerning mergers between companies in different Member States,
is under way.

62. EEC Treaty, Art. 169: If the Commission considers that a Mem-
ber State has failed to fulfill any of its obligations under this Treaty, it
shall issue a reasoned opinion on the matter after giving the State con-
cerned the opportunity to submit its comments.

63. EEC Treaty, Art. 189.
64. Somewhat similar procedures are available where a Member

State asserts that another Member State has failed to fulfill a Treaty obli-
gation. Article 170 permits referral of the matter to the Court of Justice
after referral to the Commission, which must issue an opinion after re-
ceiving written and oral comments from the affected country. It would
seem, however, that a direct refusal by one country to negotiate would be
a prerequisite before another Member State could invoke Article 170.
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1. Mutual Recognition of Companies

A harmonization of the rules regulating the recognition of the
legal personality of a company created in another country would
seem to result merely in a restatement of presently applicable
norms. All the Member States give such recognition at the present
time.6 5

The application of Hallstein's interpretation of the scope and
purpose of harmonization,"6 however, would have far-reaching new
implications. On the basis of his argument that ever-increasing
quantity of laws and regulations results in difficulty and confu-
sion he suggests that, since harmonization results in fewer rules
which, however, are applicable over a wider geographic area, the
scope of harmonization be taken at its broadest possible interpreta-
tion in order to get clarity in the law. Because of its economic ob-
jectives, it has always been held that only profit-making companies
are included under the provisions of Articles 58 and 220 of the
Treaty. Yet, he suggests, the differentiation between profit-making
reasons is difficult to apply in practice. To eliminate such distinc-
tion, he advocates that the substantive rules on recognition of legal
personality include all economically active associations, whether
profit-making or not.67 This proposal, though novel in its applica-
tion to the Common Market Treaty, is nevertheless not new, having
been incorporated in the 1956 Hague draft convention on Recogni-
tion of Companies.68

Article 1 of the Convention Relating to the Mutual Recog-
nition of Companies and Legal Persons,6 9 signed by the repre-
sentatives of the Common Market countries on February 29, 1968,
provides that companies and cooperatives formed under civil and
commercial law of a Contracting State which accords them the ca-
pacity to have rights and obligations, and which have their seats, as
designated in their charter, in the territories covered by the con-
vention, shall be recognized as a matter of law. Articles 2 and 3 of
the Convention provide:70

Besides the companies referred to in Article 1, recognition
as a matter of law shall also be granted to legal persons
under public and private law which meet the conditions of

65. Leleux, supra note 30, at 32. And, see E. Wohlfarth et al., supra
note 13, at § 220 Anm. 6.

66. See text accompanying note 25.
67. Hallstein, supra note 25, at 215-17.
68. Conference de la Haye de Droit International Priv, Actes de la

7e Session tenue du 9 au 31 octobre 1951 (La Haye 1952).
69. 2 C.C.H. COMM. MKT. RPT. § 6085.
70. Id. at §§ 6086-87.
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Article 1, if their principal or secondary purpose is to en-
gage in an economic activity that is normally conducted for
compensation, or if they in fact continuously engage in
such activity without thereby violating the law under
which they were established.
Each Contracting State may, however, declare that it will
not apply this Convention to the companies or legal persons
referred to in Articles 1 and 2 whose actual seat is located
outside of the territories to which this Convention applies,
if such companies or legal persons do not have a genuine
link with the economy of one of these territories.

2. Transfer of a Company's Seat

All the Member States of the Common Market have in their do-
mestic law the concept of siage rdel, or "seat. '71 The location of a
company's seat determines its nationality, i.e., to which law it is sub-
ject; statutes uniformly provide that a company must be formed
under the laws of that country in which its seat will be located.
But since "seat", in a somewhat imprecise definition, means the
place where the company's central management is located and
where control is exercised and decisions are made, serious and dif-
ficult factual questions can arise as to where a particular company's
seat is, in fact, located. If, for example, a company incorporated in
Germany expands its operations, establishes a branch in France, ex-
periences great success and growth, and eventually finds that it
has, over a period of time, relocated its management and deci-
sion-making officials to France, it could have serious legal difficul-
ties. Since its seat is now in France, Germany may no longer regard
it as a German corporation having the protection of corporate per-
sonality and limited liability, and France would not consider it a
French corporation since the procedural formalities of incorpora-
tion never took place in France (and could not be attempted, since
dissolution must occur in Germany before incorporation in France
could commence). Under such circumstances, the need for har-
monized legislation for the maintenance of a company's legal per-
sonality when moving its seat to another country seems obvious.
The fact that the seat rules have not been strictly enforced72 is
not sufficient assurance against enforcement in the future when
company activity across national boundaries will increase and when
efforts to regulate their conduct are bound to increase as well.
The strong interest on the part of Europeans in certain phases of

71. Leleux, supra note 30, at 32.
72. See Conrad, Organizing for Business, in 2 E. STEIN & T. NICHOL-

SON, AMERICAN ENTERPRISE IN = Eu oPEAN COMMON MARKET 62 (1960).
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American corporation law, such as the doctrine of "piercing the cor-
porate veil," suggests that present disregard of rules affecting the
legal personality of companies may not last forever.

Preparatory work for negotiations among the Member States
for harmonization in this area has occurred. In the meantime two
countries have enacted domestic legislation designed to help solve
this problem. A French ordinance of January 7, 1959, allows a com-
pany to transfer its seat on approval of the shareholders and dis-
penses with the need for dissolution "provided an international
convention concluded with the receiving country ensures that the
legal person continues to exist in the latter country. '7 3 Since no
such convention has been concluded, however, no practical benefit
can be realized from the existence of the statute. Italian law 74

permits a company to change its charter to provide for a foreign
seat for the company upon approval of a majority of the share-
holders. But while under the terms of this statute the company
would be assured of continued recognition of its legal personality in
Italy, its legal status in the country to which it has transferred its
seat is as much in doubt as ever. In addition, neither the French
nor the Italian solution is of help to a prospering company which
has moved its seat to another country over a period of time without
knowing at what point in time the transfer occurred, indeed with-
out realizing that a seat transfer was taking place. It is this phe-
nomenon of the transfer resulting from profitable business expan-
sion, undoubtedly to be encountered with increasing frequency
as Common Market economic development progresses, which makes
suggestions for unilateral legislation"" somewhat less than practical.

3. Mergers

The difficulties inherent in the theory, recognized universally
in Common Market countries, that a company must be created by
the State in which it has its seat makes the merger of companies
formed in different countries legally impossible without dissolu-
tion of both and "re-creation" in one country. Yet, again, the avail-
ability of legal techniques to accomplish such mergers more easily
is an essential ingredient of Common Market development.

Apart from "seat" problems, other difficulties in substantive
law are encountered which need to be eliminated by harmonization.

73. Leleux, supra note 30, at 33. Ordinance No. 591-123, 1959 JOURNAL
OFFCIEL 640.

74. Civil Code art. 2437.
75. Markert & Wirner, supra note 19, at 629.
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One of the most basic of these problems involves divergences in
present tax consequences of mergers. Thus, accumulated reserves
become subject to income tax liability upon a merger of companies
in Germany, while no such consequences result in other Common
Market countries. The divergent tax laws in general would have
to be harmonized to prevent the creation of a "tax haven" in one
country to which merging companies would be attracted.7 6

A resolution of a fundamental split in the area of commercial
law would also be necessary. In France and Belgium, the merged
company retains a legal existence within the framework of the ac-
quiring company and remains liable for its debts until the final li-
quidation which occurs only upon fulfillment of all of its obligations.
The other Common Market countries regard a merger as a complete
fusion of legal personalities, resulting in the liability of the acquir-
ing company for all debts of the acquired company.7 7

C. GENERAL HARMONIZATION UNDER ARTICLE 100 OF THE ROME TREATY

In addition to the provisions calling for harmonization of
specific areas of company law the Treaty also contains general ap-
proximation provisions. The most important of these is Article
100:

The Council shall, by a unanimous decision, on a proposal
of the Commission, issue directives for the approximation
of such legislative and administrative provisions of Mem-
ber States as directly affect the establishment or operation
of the Common Market.
The Assembly and the Economic and Social Committee shall
be consulted in the case of directives the implementation
of which would involve amending legislation in one or more
Member States.
The degree to which harmonization can be attempted has al-

ready been discussed. Article 100, implementing the policy ex-
pressed in Article 3 (h) 7 must also be regarded as a limitation on
harmonization activities to the extent that it does not permit har-
monization of domestic provisions which do not "directly affect the
establishment or operation of the Common Market."79 Apart from

76. Beitzke, Fusion von Gesellschaften iiber die Grenze? 1961 AuSSEN-
WIRTSCHAFTSDIENST DES BETRIEB-BERATERS 288.

77. Id. at 289.
78. EEC Treaty, Art. 3(h): "[T]he activities of the Community shall

include . . . the approximation of their respective national laws to the ex-
tent required for the Common Market to function in an orderly man-
ner . ..."

79. This does not prevent harmonization or unification of rules having
no such direct incidence, of course; Article 100 only prevents Community
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this reference to functional harmonization, however, this Treaty
article raises the interesting point already mentioned of whether
Community institutions have competence to initiate harmonizing
proposals in areas subject to the specific harmonization provisions
of the Treaty. What little consideration has been given to the prob-
lem has for the most part concluded that Community action under
the general approximation provisions may be permissible under
these circumstances.80 These discussions, however, have failed to
differentiate between two possible factual settings which could lead
to different conclusions. Areas of law which are subject to specific
approximation provisions giving exclusive jurisdiction over such
approximation to Community institutions, for example Article 54
(3) (g), may very well be harmonized by invoking Article 100. No
greater scope of harmonization is thereby achieved, no power not
already given to the Community is exercised. The only practical
difference would be that the preamble of the directive refers to Ar-
ticle 100 instead of another treaty article.81

But where the Common Market Treaty ascribes initiative for
harmonization to the Member States, as Article 220 does, a more
serious issue of conflicting spheres of jurisdiction is encountered.
Action by the Community under Article 100 would semmingly im-
pinge directly on an area of activity arguably reserved to the Mem-
ber States. It is suggested, however, that where "establishment or

institutions from initiating it. Traditional international procedures, such as
multilateral conventions, can be utilized by Member States to achieve har-
monization of such bodies of law. This has been done in the area of
patent law, for example. See Convention for a European System for the
Grant of Patents, 2 C.C.H. COMM. MKT. RPT. §§ 5503-5636. In addition,
the Common Market Commission has appointed a working party which has
prepared a Draft Convention Relating to a European Patent for the Com-
mon Market. 2 C.C.H. MKT. RPT. §§ 5751-5870.

80. Grisoli, The Impact of the European Economic Community on the
Movement for the Unification of Law, 26 LAw & CONTEMP. PRoB. 418, 420
(1961) [hereinafter cited as Grisoli]; Stein, supra note 14, at 6. For a con-

trary conclusion, see E. Wohlfarth et al., supra note 13, Art. 100 Anm. 2.
The authors here conclude that those specific harmonization provisions
which refer to substantive areas for which the Treaty envisions the formu-
lation of a common policy (transportation, agriculture, foreign trade) pre-
clude recourse to Article 100. They except, however, those provisions
which call for a general rather than specific coordination, such as Article
105. They would permit harmonization under Article 100 of areas subject
to specific harmonization provisions, such as Article 54(3) (g), where the
Treaty provision selects only a very limited substantive area for harmoniza-
tion. As previously mentioned, however, Article 54(3) (g) is capable of
extremely broad interpretation and may cover most of the field of com-
pany law.

81. EEC Article 190: The regulations, directives and decisions of the
Council and of the Commission shall be fully reasoned and shall refer to
any proposals or opinions which this Treaty requires to be obtained.
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operation" of the Common Market is directly affected by the exist-
ence of divergent national laws, Community harmonization efforts
under Article 100, in conjunction with Article 3(h), are permissible
in the absence of action by the Member States. Such direct action
is preferable to the time-consuming alternative of instituting proce-
dures against Member States under Article 169 for failure to fulfill
Treaty obligations. A procedural safeguard is provided by the re-
quirement of consultation with both the Assembly and the Eco-
nomic and Social Council where amendment of legislative provisions
would be necessary in any of the Member States. It is strongly sug-
gested that the achievement of goals set by the Common Market
Treaty should not be thwarted by a restrictive interpretation of
jurisdictional principles. Once it has been established that a lack
of negotiations among the Member States has in fact created a situ-
ation which adversely affects the functioning of the Common Mar-
ket, the essential jurisdictional basis under Article 100 would
seemingly exist.

The activities of the Community to date in implementing
Article 100 would seem to indicate a trend toward a rather liberal
interpretation of the scope of that article. The greatest number of
directives under this Article actually in force are in the area of
public health.8 2 A number of directives relating to standards of
purity and marketing of seeds and vegetable products have also been
adopted. The expanding scope of harmonization efforts under Arti-
cle 100 is illustrated by the fact that a number of technical provi-
sions have been dealt with by the Community on the theory that
they constitute obstacles to trade and thus impede the creation of
a common market. Most of these technical requirements relate to
motor vehicles, although a variety of miscellaneous products have
also been considered candidates for Community harmonization,
such as measuring instruments, electrical equipment, pipelines,
glass, textiles and wood. In addition, the Common Market Com-
mission has prepared and submitted to the Council a proposed
directive dealing with the tax treatment of mergers, split-ups, and
transfers of assets,8 3 and a proposed directive dealing with a com-
mon tax system for parent companies and subsidiaries of different

82. The directives to date limit coloring materials in foodstuffs for
human consumption, harmonize laws governing preservatives that may
be used in foodstuffs for human consumption, establish criteria for purity
of preservatives added to foodstuffs for human consumption, and deal with
proprietary drugs, livestock and fresh meats.

83. Proposed Council Directive on the Common Tax System for
Mergers, Split-ups and Transfers of Assets Involving Companies of Dif-
ferent Member States, 1 C.C.H. COMM. MKT. RPT. § 3314.
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member countries.8 4 These latter projects, while not involving any
conflict of jurisdiction over harmonization,85 do indicate the broad
substantive applicability assigned to Article 100 by the Community
institutions. An early analysis of the scope of this Treaty Article,
has now been substantiated by current developments. According to
this analysis:

The sphere of legal and administrative provisions which
have a direct incidence on the establishment and function-
ing of the Common Market will have to be limited narrowly
during the first stage of the transitional period, but will be
extended during the subsequent development of the Com-
mon Market especially after the termination of the transi-
tional period. It is therefore conceivable that the proce-
dures provided by Art. 100 will lead in time to an approxi-
mation of legal provisions in the area of private law, espe-
cially in the area of trade and economics.86

It is therefore arguable that domestic laws affecting companies,
and thus having a direct incidence on Common Market development,
could be harmonized in the future under the provisions of Article
100.

D. HARMONIZATION OF DISTORTIONS OF CONDITIONS AFFECTING
COMPETrrION-ARTICLES 101 AND 102 OF THE ROME TREATY

Of special concern to the framers of the Common Market was
the maintenance of competition in a market which would tend to
encourage the growth of individual enterprises and lead to mergers
resulting in dominance of the market. Articles 85 and 86, imple-
mented by Council Regulation No. 17, S7 provide the substantive an-
titrust law in force in the Community and its Member States.88

Articles 10189 and 10290 provide for the harmonization of legislative

84. Proposed Council Directive on the Common Tax System for Par-
ent Companies and Subsidiaries of Different Member States, 1 C.C.H.
COMM. MKT. RPT. § 3316.

85. EEC Article 99 provides for approximation measures by the
Commission and Council only with respect to indirect taxation, such as
turnover taxes and excise duties.

86. Groeben & Boeckh, Kommentar zum Europiiischen Wirtschaftsge-
meinschaftsvertrag, Art. 100 Ani. 3a (1959).

87. 1962 J.O. 204. 1 C.C.H. COMM. MKT. RPT. §§ 2401-2632.
88. EEC Treaty Art. 189: "Regulations shall have general applica-

tion. They shall be binding in every respect and directly applicable in
each Member State." Prior to the promulgation of Regulation No. 17, Arti-
cle 85 was "self-eexcuting" and directly applicable in each country. Kle-
dingverkoopbedrijf de Geus en Uitdenbogerd c. Robert Bosch GmbH, 8
C.J.C.E. 97 (1962).

89. EEC Art. 101:
Where the Commission finds that a discrepancy exists between the
legislative or administrative provisions of Member States and is
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and administrative provisions which distort or threaten to distort
the conditions of competition in the Common Market.

Most of the discussions about the applicability of these two
Treaty articles has centered around the meaning of the term "dis-
tortion," which "has no distinct, judicial meaning," 91 is not de-
fined in the Treaty, and "in its natural sense . . . has implications
so wide that it clearly cannot coincide with the concept of distortion
in Article 101. ' '92 A general definition is, however, possible on
the basis of the travaux pr6paratoires, principally the so-called
"Spaak Report."'93 Here, the thrust of Article 101 is explained as be-
ing directed at "specific distortions,"94 that is, distortions arising
from governmental legislation or regulation rather than from in-
herent conditions of the national economy. Thus, the impact of
different systems of social security may affect conditions of com-
petition since in some countries appropriations from public funds
support such a program while in others it is financed by employers'
and employees' contributions. Other possible specific distortions
may arise from differences in tax laws and regulation of working
conditions and hours. To be contrasted are the basic conditions of
inequality, such as divergencies in natural resources and levels of
productivity.9

It cannot be doubted that domestic legislation affecting com-
panies engaged in a specific kind of economic activity9 6 can cause
specific distortions. Practically all regulation of companies, such as

interfering with competition within the Common Market and con-
sequently producing distortions which need to be eliminated, it
shall consult the Member States concerned.
If such consultation does not result in an agreement eliminating
the distortion in question, the Council shall issue the necessary di-
rectives for this purpose ....
90. EEC Treaty Art. 102:
Where there is reason to fear that the introduction or amendment
of a legislative or administrative provision may cause distor-
tion .... the Member State desiring to proceed therewith shall
consult the Commission. After consulting the Member States the
Commission shall recommend to the States concerned such meas-
ures as may be appropriate to void the distortion in question....
91. Grisoli, supra note 80, at 421-22.
92. Id.
93. Comi6 Inter-Gouvernemental de Messine, Rapports des Chefs de

D6lgation aux Ministres des Affairs Etrang~res (1956).
94. Id. at tit. 2, ch. 2. See also Grisoli, supra note 80, at 422 and

Markert & Wirner, supra note 19, at 629.
95. See Stein, supra note 14, at 6.
96. In determining the existence of a "specific distortion," comparison

is made of a specific economic activity in one country with the correspond-
ing activity in the other countries to determine whether their burdens un-
der domestic law affect their ability to compete. See Hallstein, supra
note 4, at 211, and Stein, supra note 14, at 6.

1971]



CREIGHTON LAW REVIEW

requirements of publicity and liability for acts of agents, may affect
ability to compete. So could the conclusion of a bilateral treaty
between France and one of the other Member States by which such
Member State would obligate itself to recognize the legal person-
ality of a company incorporated in France which moves its seat from
France to that country in accordance with the French statute dis-
cussed earlier.9 7

Because of the imprecision of the definition of "distortion" no
action has been taken by the Community so far under Article 101.
If that difficulty is ever overcome, the substantive scope of the pro-
vision may be expected to be interpreted broadly. The possibility
of a dispute over the feasibility of harmonization under Article 101
of areas covered by one of the specific harmonization provisions
arises again. With respect to those areas for which harmonization
initiative is given to the Member States (e.g. Article 220), it is again
suggested that Community action is justifiable if the divergencies
in the national laws of the Member States interfere with competition
in the Common Market.

Article 102 is designed to prevent the enactment of new legis-
lative or administrative provisions which would cause distortions of
conditions of competition by providing for consultation with the
Commission. Consultation is a legal obligation under the Treaty,
even for "proposed legislation [which] might create even a minor
risk of possible distortion," but failure to consult does not give a
legal cause of action to any individual. 98 The Commission must pro-
ceed against the offending State and can issue a directive to
eliminate the distortion, except where only the offending country
is adversely affected.

IV. THE "EUROPEAN COMPANY"

In recent years, European writers9 9 have given increasing at-
tention to the possibility of developing a new form of business as-

97. This statement is based on the assumption that such a treaty
would come within the terminology of Article 101 referring to "legisla-
tive" provisions.

98. Flaminio Costa c. Ente nazionale Energia elettrica impresa gid
della Edison Volta (E.N.E.L.), 10 C.J.C.E. 1141 (1964). (C.C.H. translation
§ 8023).

99. WANG, DIE EUROPAIScHE AKTIENGESELLSCHAFT IN DFE EWG (1964).
Birmann, Einheitliche Gesellschaftsform fiur die Europliische Wirtschafts-
gemeinschaft, 160 ARCmV FiUR DIE CIrMISTISCHE PaAXIS 97 (1961); Duden,
Internationale Aktiengesselschaften, 27 RABELS ZEITSCHRiFT 89 (1962);
Sanders, Auf dem Wege zu einer Europidischen Aktiengesellschaft? 1960
AUSSENWIRTSCHAFTSDIENST DES BEmIEBS-BERATERS 1 [hereinafter cited as
Sanders].
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sociation-the European Company. The interest in this area is
based on the opinion that harmonization efforts require too much
time to be of substantial benefit in the near future, and that some
means should be found to allow companies interested in Commu-
nity-wide activities to operate without the hindrance of divergent
national laws.

The "international corporation" is not an entirely new pheno-
menon. Several have been formed in the past to fill specific needs.
They include Eurofima, a corporation whose shareholders are the
national railroads, formed to purchase rolling stock at advantageous
prices, and the Societ6 Internationale de la Moselle, a limited lia-
bility company engaged in the construction of the Moselle Canal
between Thionville and Koblenz, formed by Germany, France and
Luxembourg. Created by treaty between the countries involved,
the company's charter is annexed to the treaty and is primarily de-
terminative of the company's legal status and obligations. The na-
tional law of the country where the seat of the company is located
is only secondarily applicable.

Based on the advantages seen in these companies, a proposal for
the creation of a European Company form of business association
voiced in 1959100 led to an inquiry to the Commission of the Euro-
pean Economic Community'0 1 for its views. Its answer, favorable
though noncommittal, was as follows: 10 2

The Commission welcomes the beginning of discussions
about the possibility of creating a form for a universal Eur-
opean business association . . . . The Commission will sup-
port such initiatives as its powers permit. It will check how
such plans can be put into reality through work with the
Member States.
The original proposal for the creation of a "European Com-

pany" involved the conclusion of a convention containing a model
charter for companies having a minimum capital which would
leave out smaller companies not involved in transnational activities.
This charter, integrated into the domestic law of the signatories,
would be taken by a company as its charter. Upon completion of
the necessary procedures specified in the convention, the company
would be formed, and from then on be subject to the provisions of
the convention and the charter. This form of business association
would exist in addition to the present forms available under the
domestic laws of the Common Market countries. To discuss the

100. Sanders, supra note 99.
101. 1959 J.O. 1272.
102. Id. (trans.).
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details of such a convention, an international congress was sum-
moned in June 1960 by the Ordre des Avocats & la Cour de Paris.10 3

Since everyone except the French delegates voiced opposition to
the idea of instituting such a business association, no progress was
made at this meeting.

The opposition rested on several factors. One was that the crea-
tion of a new type of company, to exist side by side with existing
national forms, would further complicate substantive company law
rather than lead to simplification. Another objection was that
the idea of giving enterprises a choice of national or international
formation is incompatible with the nature of the corporation, a form
of business association which, because it solicits capital from
the public, has special legal restrictions imposed upon it. Thus, it
was argued, either the international company is subjected to the
same duties, in which case potential users will be repelled, or it
is freed from such obligations, in which case it will be used to es-
cape the regulation of national law. Such an argument, of course,
overlooks the fact that the imposition of regulations for protection
of shareholders and third parties can be accompanied by conces-
sions in other aspects of company law which would attract com-
panies engaged in international trade. The elimination of "seat"
and merger problems, for instance, would be valuable compensating
factors.

During the last decade the Commission of the European Eco-
nomic Community has actively pursued the eventual realization of
a "European Company" form of business association. In 1966 it com-
missioned Dr. Pieter Sanders, Dean of the Law Faculty of the Uni-
versity of Rotterdam, to prepare a draft statute for an "European
Company." Published in 1967, his text of a draft statute with an
extensive commentary10 4 has since become the object of extensive
analysis and discussion in the Common Market countries. The cli-
mate for the realization of such a project has drastically changed.
The reasons for such change are expressed in the Commission's Pref-
ace to Dr. Sanders' work: 105

As the Common Market approaches realization and
competition on all markets increases, the need for such a
"European company" becomes more pressing every year.
Enterprises in the Common Market must be offered a form
of organization that will enable them to choose their loca-

103. The protocol of the meeting is published in 1960 REVuE DU MARCHE
COMMUN, Suppl. au no. 27.

104. P. Sanders, EUROPEAN STOCK CORPORATION-TEXT OF DRAFT STATUTE
WITH COMMENTARY (1969).

105. Id.
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tion within the Community on the basis of purely economic
reasons and aside from legal considerations. In addition,
this form should help enterprises to make structural adjust-
ments to new conditions, as well as to improve and ration-
alize their production and distribution.

The best way to achieve these objectives would seem
to be a company form, uniform throughout the Community,
that would, because of the financial needs of the enterprises,
have to be that of a stock corporation. This new form of
stock corporation would permit an enterprise to transfer
its domicile from one country to another without diffi-
culty. It would make it possible or easier for enterprises
from different Member States to merge and to form subsidi-
aries. Finally, it would promote the integration of produc-
tion factors from all parts of the Common Market, en-
courage joint projects, and facilitate access to the European
capital market.

V. CONCLUSION

The permanent success of the Common Market will depend in
large measure on the extent to which companies are allowed to de-
velop their activities freely. Such necessity of freedom does not
refer to letting them operate without restraint. Control and reg-
ulation are necessary to protect investors and third parties deal-
ing with them as well as to channel their activities in accordance
with overall Treaty objectives. Rather, the freedom referred to is
freedom from the obstacles to business activity and expansion cre-
ated by the differences in the laws and regulations applied to com-
panies in the individual Common Market countries.

The practical difficulties of eliminating such differences are
great. Apart from the fact that until now no central institution
has existed to supervise legislative unification efforts, other obsta-
cles are presented by the enormous scope and quantitative content
of company law, by the impact of company law in the general area
of economic and social policy over which Member States would like
to retain some measure of control, and by the differences among
these countries in some of the basic theoretical approaches to com-
pany law which reflect national influences of culture and depar-
ture from the common historical background.

Against this background the Common Market Treaty provi-
sions stand out as a workable, though not perfect, method of achiev-
ing substantial similarity of national company laws. The efforts to
implement these provisions are increasing both in number and
speed as experience becomes a basis for confidence and more ambi-
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tious projects. Additional assistance in the harmonization process
may be expected from the substantive body of Community law de-
veloped by the Court of Justice of the European Communities. 10 6

106. Ebb, The Grundig-Consten Case Revisited: Judicial Harmoniza-
tion of National Law and Treaty Law in the Common Market, 115 U. PA

L. Rzv. 855 (1967).
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