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This part of the program is entitled "New Legislation In The
1971 Nebraska Legislative Session." The Legislature, as you know,
is still in session. There are about 15 days left in this present ses-
ion. Some legislative bills concerning workman's compensation
have already been passed and others are pending on the general
file which the Legislature may or may not reach in the remainder
of the session. It is my understanding that those bills which are
not reached in the present legislative session will be carried over
into the 1972 legislative session. In other words, those bills which
are not acted upon in the present session, will not automatically be
killed, but will retain the same status quo for the 1972 legislative
session. For that reason, I am going to tell you about all legislative
bills which are being considered in the present session, even though
they may not be reached.

First, I will cover those which have been passed. I will
begin with LB 251. This bill provides that in workmen's com-
pensation cases, the record of the proceedings shall be taken by
a shorthand court reporter, but if a shorthand court reporter is not
available, the proceedings can be transcribed on a tape recording.
It is not our intent to use a tape recorder in any of the proceedings
before the Nebraska Workmen's Compensation Court; but this
method is available and could possibly be put to use if a court re-
porter is not available. It is really a very simple change which we
hope will not have to be used in the compensation courts.

LB 252 should be of some interest to attorneys and court re-
porters because it changes the appeal procedure and provides for
an extension of time for filing the bill of exceptions. Previously,
the law provided that within 14 days after the final order on re-
hearing was issued either side could appeal the order of the com-
pensation court to the district court and that within 30 days of the
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date of the order, the bill of exceptions had to be filed in the dis-
trict court.' There was no provision at all for any extension of
time. Presumably, if the bill of exceptions was not filed in the
district court within the 30 day period the appeal was not per-
fected. Since this was a jurisdictional defect, the case abruptly
ceased. However, LB 252 provides that if any party refuses to ac-
cept final orders on rehearing, they must file a notice of intention
to appeal with the Nebraska Workmen's Compensation Court with-
in 14 days. Then, within 21 days of the day of the order, they must
file with the district court a verified petition setting forth the con-
tentions upon which they rely for reversal and modification to-
gether with a transcript of the pleadings before the compensation
court. Here is where the change comes into the picture. Instead
of being allowed only a 14 day period in which to file the transcript
of the pleadings in a verified petition with the district court, there
is now a 21 day period. Thus, the compensation court will not
have 7 days to prepare the transcript of the pleadings. Many times
in the past, we would get the notice of the intentions of appeal on
the 14th day and on that same day the transcript was also required
to be filed in the district court. Now there are seven extra days.
Thus, instead of only having 3 days to file the bill of exceptions,
there are now allowed 45 days from the date of the final order in
the Workmen's Compensation Court.

This bill also sets forth the procedure for the preparation, settle-
ment, signature, allowance, certification, filing and amendment of
the bill of exceptions to be regulated and governed by rules of prac-
tice prescribed by the supreme court, except as otherwise pro-
vided in this bill. As you know, a procedure for bills of exception
from the minor courts to the district courts is provided for in the
supreme court rules of practice.

LB 252 also goes on to state that when the bill of exceptions
has been ordered and the court reporter fails to prepare and file the
bill within 40 days, the district court may grant additional time
for the preparation and filing of the bill of exceptions. I want to
make this distinction clear. The bill of exceptions must be fied in
the district court within 45 days, but it must also be filed in the
compensation court within 40 days. This is necessary so that the
Workmen's Compensation Court has 5 days to settle that bill of
exceptions.

In summary under the old law there were 30 days to file in the

1. Neb. Laws 1935, c. 57, § 13, 15, pp. 184, 195; C.S. Supp., 1941,
§ 48-174; R.S. 1943, § 48-182; Laws 1967, c. 294 § 2, p. 801.
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district court. Usually the compensation court would get the bill on
the 30th day and the party would want it settled and approved so
they could file it the same day in the district court. Now, the com-
pensation court has a 5 day leeway. There is also a provision that if
the bill of exceptions is not filed with the compensation court within
40 days, the district court on motion of any party accompanied by a
proper showing, may grant additional time for the preparation and
filing of the bill of exceptions under such conditions as the court
may require. The application for such an extension must be made
within one month after the expiration of the previous extension of
time or within such additional time as the district court in its dis-
cretion upon proper showing may allow. A copy of the order of the
district court granting the extension of time is to be filed with the
Nebraska Workmen's Compensation Court by the party requesting
such extension within 5 days after the date of the order of the dis-
trict court.

The next bill which I would like to discuss is LB 390. This bill
provides a uniform procedure for bringing workmen's compensation
claims against the state. In effect, LB 390 sets up an agency which
is already in existence. Two years ago a bill was passed which put
aside the sovereign immunity of the state and its political subdivi-
sions. In this earlier bill a State Claims Board was created to
handle whatever tort claims might be raised against the state.2

This was a required step before a claimant could resort to the
civil courts. This same State Claims Board is the agency involved
in LB 390.

The claim of the state employee must be made to the State
Claims Board. The State Claims Board will then consider the
claim and either allow it or disallow it. If they allow it, they will
have the vouchers prepared, make out the necessary papers and
file the necessary reports with the Workmen's Compensation Court
and the compensation will be paid out of a special fund. Up until
now, each agency handled their own workmen's compensation cases
which arose from their particular employees. This created some
problems. First, if the particular agency was small, they could not
properly allocate funds in their budget for compensation claims,
the result being that in some cases a state employee would have a
valid claim which nobody had any argument with and yet, there
would be insufficient funds in the budget of the agency to pay the
claim. Hence, that individual would have to wait until the next leg-
islative session for a sufficient appropriation in order to receive com-

2. NEB. REV. STAT. § 81-82,209 et seq. (Supp. 1969).
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pensation. This lapse of time could range from one to three years.
Evidently, it was decided that there was no reason why a state
employee should have to wait this long for workmen's compensa-
tion benefits. Secondly, some state agencies had so few workmen's
compensation cases that they simply did not know how to handle
them, and, as a result, they weren't handled properly.

Under the procedure set up by this bill, there will be one cen-
tral agency that presumably will have the expertise to handle the
compensation claims in an expeditious manner and to see that the
employee will receive compensation benefits promptly. No rights
are taken from the state employee. The employee may still file
a petition in the Workmen's Compensation Court for compensation
benefits. The procedure is the same as that for any other claim
which would be filed against an employer, only the employer in this
case is the State of Nebraska. The claims will be handled by the
Claims Board, and if the court, after hearing the merits of the
claim, orders compensation to be paid, upon that order becoming
final, the money will be paid out of a special fund which is set up
by this bill. There is one aspect that I should bring to the attention
of attorneys who will be handling this type of claim. If you do
represent a state employee, your fee will be set by the Workmen's
Compensation Court and will be taken from the proceeds of any
award. In other words, no matter what arrangement you have
with the client, the fee will be determined by that court.

The next bill that I will discuss is LB 499. Under the present
Workmen's Compensation Act in Nebraska, where there is a com-
pensable death, workmen's compensation benefits are paid for a
period not to exceed 325 weeks and this includes benefits to the
widow or widower or any other dependents who can establish their
right to compensation.3  Under LB 499, this period has been
changed for a dependent who is a widow so that compensation will
be paid for the remainder of her life or until she remarries in which
event the benefits will cease. One other change concerns benefits
paid to a widower. If the dependent is a widower, the benefits
will still be paid for only 325 weeks; however, if he remarries be-
fore the end of 325 weeks, the benefits will stop. I should point out
that there is no change for any other dependants such as children.
In summary, death benefits will be paid to a widow until death
or remarriage. In the case of widower, benefits will be paid
for 325 weeks or until he remarries, if that occurs before the end of
325 weeks.

3. NEB. REV. STAT. § 48-122 (Reissue 1968).
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These four bills have been passed and signed into law by the
Governor. They will become effective 90 days after the Legisla-
ture adjourns. I want to make it very clear that these bills are not
retroactive. They will only apply to accidents which occur on or
after the effective dates of the respective acts. This is very im-
portant because the compensation court is always deluged with
questions as to retroactivity of laws when benefits are increased.
I do not know what the effective date of the different acts will be.
I believe that the target date for adjournment of the Legislature is
shortly before Memorial Day.

There are two bills that were killed in the Legislature which I
want to discuss because I think it might be of some interest to you
to know that they were introduced. One bill provided that farm
and ranch laborers would be covered under the Workmen's Com-
pensation Act. That bill never made it out of committee. The
other bill would have reduced the waiting period for compensation
benefits to 3 days and would have made benefits retroactive after
two weeks. Presently the waiting period is 7 days and retro-
activity does not occur until 6 weeks have passed. That bill was
voted out of the labor committee to the Legislature and was on the
general file. It was killed by the full Legislature.

Finally, there are some bills which are still pending. As I said
previously I don't know whether or not this session of the Legis-
lature will act upon these bills. But there is the possibility that
they will reach some of them, so I think it would be wise to discuss
them.

The first one is LB 320. This bill provides for increases in the
maximum and minimum amount of compensation. Briefly, LB 320,
if enacted, would raise the maximum for temporary total, perma-
nent partial and death cases from $55 a week to $62 a week. Also,
it would raise the minimum to $40 a week and after the first 300
weeks of temporary total, the maximum would go to $47 a week
and the minimum to $36 a week. So, the minimum for temporary
total, permanent partial and death would go to $40 from the present
$35. After 300 weeks, the benefits would go to $47 from the present
$41 for the maximum and the minimum would rise to $36 from $31.
The bill originally provided for a different maximum for temporary
total or total disability than it did for the other disabilities. The
bill, as it was originally introduced called for $77 a week for tem-
porary total and $53 for death and permanent partial disability
benefits. However, the committee amended the bill so that it would
provide $62 straight across the board for the maximum. If the bill
is reached in this session of the Legislature, the chances are good
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that it will pass. There does not seem to be any great undercurrent
to either kill it or to bring it to a vote. So the chances are that if
it is reached, it will pass.

The next bill which I will cover that is still pending and on
general file is LB 505. LB 505 provides for a broad second injury
fund. Nebraska at the present time has a second injury fund
which is often characterized as a narrow type of second injury
fund.4 I think most of you may know the difference, but for those
of you who don't let me briefly explain. Under the present law, if
an employee had a previous disability, other than one caused by
disease, and is injured in a compensable accident which combines
with the previous disability to cause total and permanent disability,
the employer or his carrier pays compensation only for the disabil-
ity caused by the second injury. After this is paid by the employer,
the employee receives compensation for life from the second injury
fund. A very simple example would be a man who had lost one
arm in a previous accident and is hired by a subsequent employer.
If this man would lose his other arm in a compensable accident, the
employer or his carrier would pay compensation for the one arm
in a compensable accident. After this has been paid, the second in-
jury fund would pay compensation for the rest of this man's life
since he is totally and permanently disabled by the loss of both
arms.

The underlying reason for the broadened second injury fund is
to promote the hiring of the physically handicapped and to prevent
discrimination in their hiring. Now, although the second injury
fund which Nebraska presently has helps in this respect, it does not
do an adequate job. Since the two injuries must result in total per-
manent disability there are still many employers who do not want
to take a chance on hiring a handicapped person because, if the two
injuries combined produce a high degree of disability but one
which is still less than total permanent, the second employer or
carrier may be liable for the whole disability. Also, since the first
disability must be one "other than one caused by disease", it does
not cover the person who may have epilepsy or someone who is
born with a disability or someone who has a disability caused by a
disease. An example of this would be a person who is a diabetic or
one who has a cardiac disease. The present law does not cover the
situation where the two injuries combined result in death.

LB 505 widens the second injury fund by providing first that
the prior disability may be one caused by a compensable injury or

4. NEB. REv. STAT. § 48-128 (Reissue 1968).
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otherwise. This would include any prior permanent partial disa-
bility even if it is a congential condition or one caused by disease.
However, the bill states that it must be such that it is or will
be likely to be a hindrance or obstacle to obtaining employment.
The bill further defines prior disability as one which afforded a
rating of 25% permanent partial disability of the body, or if tem-
porary, for which compensation was payable for 90 weeks. The
bill also requires that if the employer is to take advantage of the
second injury fund, he must establish, by written records, knowl-
edge of the disability at the time the employee was hired. Thus,
since the purpose of a second injury fund is to prevent discrimina-
tion in the hiring of a handicapped worker, the prior disability
must be one that would be a hindrance to the obtaining of employ-
ment and the employer must know of the prior disability. If the
prior disability doesn't meet these requirements, then the problem
of hiring discrimination against handicapped workers does not arise,
and the provisions of the second injury fund would not be appli-
cable.

Under LB 505, the second injury fund is also broadened by pro-
viding that if the prior disability combines with a subsequent com-
pensable injury which results in disability that is substantially
greater than the injury the employee would otherwise have had,
the employer would pay compensation only for the disability
caused by the last accident and the second injury fund pays for the
additional disability. For example, if a man with 25% permanent
partial disability caused by a back injury is hired, and thereafter
he receives an injury which results in 30% disability but would have
only resulted in 5% disability absent the prior disability, the em-
ployer would pay compensation for the 5% disability and the second
injury fund would pay compensation for the additional 25% disabil-
ity. If the two injuries result in death, the employer would pay
compensation for 325 weeks which he would have had to pay under
the present law anyway. Thereafter, the second injury fund would
pay for any further compensation.

You will recall that I discussed the extension of widow's death
benefits by LB 499. If these two injuries resulted in death, the em-
ployer would pay benefits for 325 weeks. But the widow under LB
499 is entitled to compensation for the rest of her life. In that case,
after 325 weeks, the added compensation is payable out of the sec-
ond injury fund if these other conditions are met. In other words,
the combined disabilities only have to produce a substantially
greater disability or death to be covered by the second injury fund.

At present the second injury fund is funded by the payment of
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$1,000 for each death case which would be compensable were it
not for the fact that no dependents were left by the deceased. This
brings about $15,000 or $16,000 a year into the fund. Since the
broad second injury fund would require a more considerable
amount of money, the method of financing the fund would be
changed by the bill to eliminate the $1,000 payment in each death
case and provide that 1% of all workmen's compensation premiums
that are carried annually will be paid into the fund by all insurance
companies and by all self insurers. When the fund reaches $400,000
there would be no further payment into the fund until the fund
drops to $200,000. The rationale behind this is to keep the fund
solvent while preventing it from running up too high and also to
spread the payment fairly and uniformly. The 1% figure would
bring into the fund approximately $158,000 a year which would in-
itially require the levy for about 3 years. Depending upon how
much was paid out, there would be a sufficient amount of money
in the fund after three years so that it would not be necessary to
impose a levy thereafter. There is also one additional feature and
that is the provision that where the Attorney General represents the
fund and incurs court costs, these costs may be paid out of the fund.
However, the bill also provides that if the second injury fund pre-
vails, the costs could be recovered from the losing party.

I will now discuss LB 571 and 572, which are really companion
bills. LB 572 is a bill to provide for mandatory coverage of all em-
ployers who are covered by the Act. Now let me make one thing
very clear. It will not cover farm or ranch labor or employers of
household domestic servants or any of the other exceptions. But,
for all covered employees the bill requires that every employer who
comes under the Act must either carry insurance or qualify as a
self-insurer and that neither the employer nor the employee may
reject coverage. Sections 1 through 9 of this bill amends the present
law to carry out this intent.

Section 9 of the bill also clarifies the present law to provide
that bankruptcy or insolvency of the employer does not absolve the
carrier of liability. I don't think there is really any question in this
respect. Section 10 makes it clear that an employer may not re-
quire an employee to pay any part of the workmen's compensation
premium. Again, I don't think there is really any doubt that this
is the law at the present time. But this is not specifically stated in
the present law. This bill would accomplish that objective.

Sections 11, 12, 13 and 14 write into law what is already required
by rule of court in the area of reports and provide for penalties for
failure to comply. To date there have been no provisions for penal-
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ties for failure to submit required reports in Nebraska. Only six
other states, other than Nebraska, do not provide for a penalty.
However, this bill would now provide a penalty.

Since insurance coverage will now be mandatory, there must
be some method for making certain that all employers who must
carry insurance can obtain it. Section 15 accomplishes this by pro-
viding for a statutory assigned risk plan. As all of you in the insur-
ance industry know, you already have a voluntary assigned risk
plan. The present bill merely writes into law the current practice.
This, of course, would be administered by the Department of
Insurance. Section 16 sets up a prdcedure whereby if an insurer re-
peatedly fails to comply with its obligations, the court would have
the authority to ask the Department of Insurance to suspend the
company. Under this section the Department of Insurance is not
required to suspend the insurance carrier. If the Department of
Insurance believes the complaint is valid, there would first be a
hearing. After the hearing, if the Department finds merit in the
claim, they may suspend the insurance carrier. Again, they al-
ready have this authority, so there is really no substantive change.
But this bill would write that practice into the compensation law.

Section 17 provides a method for an employee to receive his
compensation if a dispute arises concerning which employer or car-
rier is liable and no dispute exists as to the employee's right to re-'
ceive compensation from someone. Section 17 would remedy this
situation by providing that the employer or carrier who pays the
compensation, if later found to be not liable, is to be reimbursed
by the other employer or the carrier who is liable. Section 18
provides that a penalty will be imposed for a willful refusal to
pay compensation benefits when the question of liability is clear.

Sections 22 to 32 set up an uninsured employers fund. Briefly,
the system and method for setting up the fund is the same as that
utilized in setting up the fund for the broad second injury fund.
A 1% levy on all insurance premiums carried annually would be
paid by the insurance companies until the fund reaches $200,000.
At that point the levy would cease until the fund drops to $100,000.
At that time the levy would again be imposed until the fund reaches
$200,000. In the case of insolvency of an employer or self insurer,
the benefits would be paid to the employee out of the uninsured
employee's fund.

Another bill, LB 722, would also create an insolvency fund for
insurance carriers. Entitled the Nebraska Insurance Guarantee
Act, this bill provides for adoption of the Nebraska Insurance Guar-
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antee Association. According to its provisions a method would be
set up for the payment of certain claims against insolvent insurers
by providing for a post-assessment insolvency fund. In other words,
if a compensation carrier becomes insolvent this bill sets up a
method for an assessment against all other compensation insurance
carriers in order to obtain funds to pay off outstanding workmen's
compensation claims which are outstanding after insolvency.

Both of these bills are now on general file and I do not know
whether either of them will be passed or if possibly one will
be passed and the other not make it through. However, this is the
strategy which is being used. If LB 572, which is the Workmen's
Compensation Mandatory Act, passes first, the intent is to secure
its passage without change to the fund provision. Then, if LB 722
passes, it can carry an amendment to strike from LB 572 those sec-
tions setting up the fund-the point being that both funds are not
necessary. However, if LB 722 passes first, when LB 572 comes
along, the amendment will be offered at that time before it is
voted upon. Thus, if they both pass, the fund provision will be
striken from LB 572. But if LB 572 is passed and LB 722 does not
pass, then there will be the fund provision as I have described it
to you.

As I mentioned previously, LB 571 was a companion bill to LB
572. If you will recall my discussion of LB 572, I stated that it
would require every insurance carrier who writes a workmen's
compensation insurance policy to report this fact to the Workmen's
Compensation Court. The compensation court presently has a rule
of court which requires such reports, but LB 572 would require
this by law. Enforcement will be accomplished by the following
method. According to LB 571, the Department of Revenue must
provide the compensation court with the names and addresses and
identification numbers of all employers in the State of Nebraska.
Thus, whenever an insurance carrier reports that a policy of work-
men's compensation insurance has been written on a company, an
IBM card will be punched using the same identification number.
Then, any numbers which do not match up will be printed out and
these will disclose either the employers in the State of Nebraska
who do not carry insurance or an insurance carrier who has not
reported to us that they have written a policy. LB 572 gives the
compensation court the authority to request certain information
from any employer in order to effectively enforce the provisions of
this Act. Thus, the court would contact these employers asking
them to identify their compensation carrier. If the employer then
identifies his compensation carrier, and if that carrier had neg-

[Vol. 4



1971] WORKMENS' COMPENSATION SYMPOSIUM 245

lected to report to the court, the penalty provision would be in-
voked. However, if the employer does not carry insurance, then
the court will inform him that he is required to carry insurance by
this Act. Any willful failure to obtain insurance thereafter would
subject the employer to a penalty. Since LB 572 empowers the
court to obtain certain information from the Department of Rev-
enue, there has been some fear expressed that confidential infor-
mation that is gathered by the Department of Revenue will be re-
leased. I want to make it very clear that the compensation court
is not interested in knowing how many employees a company has,
or how much income is made, or any other confidential business
information. The compensation court wants to know the em-
ployee's name, address and identification number so that LB 572
could be enforced.

These are all of the bills concerning workmen's compensation
which have been passed, killed or are still pending in the current
legislative session. Hopefully, this brief summary will disclose the
trends which Nebraska law is pursuing in this area.


