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There were nine cases decided in the Nebraska Supreme Court
since last year's seminar dealing with workman's compensation.
Three of these cases are of some importance, but I will review all
nine of the cases.

The first case I will discuss is Halbert v. United States Fidelity
and Guarantee.1 This was a case where an employee was using
some sort of an electrical appliance which malfunctioned causing
him to fall a distance of 12 feet to a concrete floor and land on both
heels. In the original award, the employee was found to have re-
ceived 15% permanent partial disability to the left leg. However,
the compensation court and the district court disallowed some med-
ical expenses for additional surgery on the left leg. The Nebraska
Supreme Court was faced with construction of section 48-120 RRS
which deals with the reasonableness of medical and hospital ex-
penses. 2 The rule that had been enunciated by our supreme court
in the past was that where the evidence disclosed that further med-
ical, hospital and surgical services would not definitely improve
the condition of an injured employee or where such improvement
would be conjectural only, the employers liability to furnish rea-
sonable and medical hospital services as needed would cease.3 And
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1. 185 Neb. 775, 178 N.W.2d 781 (1970), rehearing 186 Neb. 23, 180
N.W.2d 879 (1970).

2. NEB. REV. STAT. § 48-120 (Reissue 1968) provides: The employer
shall be liable for reasonable medical and hospital services and medicines
as and when needed, and in addition to devices necessary for treatment,
the first prosthetic devices, subject to the approval of the compensation
court, not, however, to exceed the regular charge made for such service in
similar cases; Provided, the employer shall not be liable for such medical
and hospital services and medicines if the employee refuses to allow them
to be furnished by the employer. In cases of injury requiring dismember-
ment, or injuries involving major surgical operation, the employee may
designate to his employer, the physician or surgeon to perform the opera-
tion. If the injured employee refuses or neglects to avail himself of
medical or surgical treatment furnished by the employer, except as herein
and otherwise provided, the employer shall not be liable for an aggravation
of such injury due to each refusal and neglect.

3. See Peek v. Ayres Auto Supply, 155 Neb. 233, 51 N.W.2d 387
(1952); Paulson v. Martin-Nebraska Co., 147 Neb. 1012, 26 N.W.2d 11,
(1947); Wilson v. Brown-McDonald Co., 134 Neb. 211, 278 N.W. 254, 116
A.L.R. 702 (1938).
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the question, of course, in this case was whether further medical
services or surgery would improve the condition of the plaintiff,
or whether such improvement would only be conjectural. One
physician testified that surgery on the foot would relieve pain and
suffering to a considerable extent while another physician appar-
ently believed that surgery would not help in any way. And, as a
matter of fact, after the surgery was performed, it did appear that
the operation had not helped to any great extent. In fact, the plain-
tiff was approximately in the same condition as he was in before the
surgery. So the evidence which was adduced would have sup-
ported a finding in favor of the defendant in disallowing the medi-
cal expenses.

The court, however, thought that penalizing the plaintiff for
following the advice of his treating physician would be too harsh.
A strict application of the rule was thought to be undesirable in
such an instance, and it appears that the rule was slightly modi-
fied. Thus, in a case such as this where the plaintiff undergoes the
treatment suggested by his physician, even though it proves to be
unnecessary or unwarranted, the expenses will be allowed.

Another issue raised in this case was whether the accident
caused a two member disability which would have enabled the
plaintiff to receive permanent partial disability for two members of
the body. In question was the evidence tending to show a 5% dis-
ability to one foot. The expert testimony that was proffered to
prove the disability was not given much weight because the injury
was posited as a possibility only. In fact, this witness later found
that the foot had healed completely, so the court had no trouble in
denying the claim for a two-member disability.

A case similar to Helbert is Wiekhorst v. Rural Electric Co.4

The issue in this case was also whether or not there was a two
member disability. In this case, the plaintiff had received an
electric shock while acting as a telephone lineman. He was work-
ing up on a telephone pole when he came into contact with a high
tension wire and received a shock which rendered him unconscious.
However, his safety strap prevented him from falling. As a result
of the shock, the plaintiff received severe burns on the inner as-
pect of the leg below the knee on one side and had deep burns ex-
tending into the subcutaneous tissue which could have possibly af-
fected the muscle according to the medical report. One hand was
so severely burned that an amputation was necessary. The ques-
tion raised was whether the injury to the leg created a two member

4. 186 Neb. 445, 183 N.W.2d 747 (1971).
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disability which would have resulted in a lifetime award for the
plaintiff.

The testimony of the expert witnesses differed as to whether
there was a permanent disability to the leg. The estimates of the
physicians varied from 2% to 15% permanent partial disability of
the leg. However, one well-qualified specialist testified that there
was no significant, measurable objective functional loss in the leg or
knee. The plaintiff complained that he still had considerable pain
and chafing in that leg, particularly when he attempted to climb
poles. Climbing involved contact with the inner aspect of the leg
and every time he climbed a pole, he experienced difficulty with
that leg. One of the other physicians agreed that there was no
functional loss, and that the plaintiff still had the use of his leg.
Thus, it became a question of whether or not this type of disability
could be included in a two-member award. The one physician
who had said there was no objective functional loss in the right
knee, stated that there was nothing to prevent the plaintiff from
carrying out his normal functions and duties. The plaintiff could
climb telephone poles while engaging in his work if the scarred
areas were properly padded.

The compensation court determined that this situation created
a disability. In other words, if it was necessary to pad the leg
while engaging in his work, there was a disability. The supreme
court agreed and said the test, which the physician was proposing,
is subject to the interpretation that a disability exists even if it is
believed that the disability is not of industrial significance. The
supreme court held that a preponderance of the evidence in this
case proved that there was some disability sustained in the leg,
even though it be only 2%, and that 2% was sufficient along with
the amputation of the hand to create a two-member disability.

The next case was Thelen v. J. C. Penney. Co. 5 This was
merely an incident where the plaintiff complained that a chair col-
lapsed under her while she was working in the defendant's store
resulting in a back injury. Her complaints were completely sub-
jective. There were no symptoms of injury except her complaints
of pain. Several physicians examined her and could find no objec-
tive proof of injury. One physician, among the several, maintained
that there was a herniated disc, but later qualified the statement
and admitted that there was a possibility that other problems were
causing the pain. The plaintiff had undergone operations previ-
ously for various types of difficulties. The supreme court dis-

5. 186 Neb. 53, 180 N.W.2d 693 (1970).
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missed the action and affirmed the district court's ruling that the
plaintiff had failed to sustain her burden of proof.

In Pignotti v. Coffee Time, Inc.,6 a lady truck driver was in-
volved in an accident while delivering some sort of merchandise in
the course of her employment. The original award found 10% total
temporary disability and 10% partial permanent disability to the
body as a whole. The issue, as it was received in the supreme
court, was the percentage of the permanent partial disability. She
had suffered a sprain in the cervical spine, but there was evidence
that the plaintiff was advised by her treating physician to return
to work. The physician testified that she attempted to find work
and could not or did not. The supreme court held that although
the plaintiff's orthopedic expert based his opinion as to disability
on her efforts to return to work, her inability to lift was in the
realm of conjecture. Also, the court considered the fact that the
trial court observed the demeanor of the witnesses and considered
the testimony of the medical witnesses. Thus, the court could not
say that the conclusion reached was not a just one, and accordingly,
the judgment of the lower court was affirmed.

One case that is rather important is Hannon v. J.L. Brandies &
Sons, Inc. 7 This case involved an unexplained death. An elderly
employee who had been working for the defendant for a consider-
able number of years was employed generally in a building that
contained the engineering equipment and the heating plant and
things of that nature and was separate from the main building of
the defendant. The decedent's work did not require him to be in
the defendant's building.

The decedent had reached advanced age and had contracted a
debilitating physical condition known as Huntington's chorea, a ner-
vous condition which manifests itself by chronic involuntary jerky
movements. The employer felt that the decedent should have been
pensioned off because of this condition and summoned him to the
employment offices in the main building. The building in which
the decedent worked was connected to the employees main build-
ing by a ramp. Apparently, the decedent was able to discern
what the meeting was about and was taken by surprise. Even
though he was to receive a pension, the decedent became quite
agitated by the thought of losing his job. While sitting in his em-
ployer's office awaiting formal word of his dismissal, he was
heard to say, "What am I going to do! Everything that has hap-

6. 186 Neb. 57, 180 N.W.2d 677 (1970).
7. 186 Neb. 122, 181 N.W.2d 253 (1970).
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pened is bad! I don't know what I'm going to do!" Shortly there-
after he disappeared without getting formal word of his dismissal.
His movements after that were somewhat sketchy, but a witness
testified that he saw the decedent's body fall from the ramp con-
necting the main building and the auxiliary building.

The one man court, the three man court, and the district court
applied the presumption against suicide and found that the death
was compensable under the workmen's compensation laws. How-
ever, the supreme court reversed the finding. The supreme court
acknowledged the presumption against suicide as explained in Lar-
son's Treatise on Workmen's Compensation-a work which the com-
pensation court heavily relied upon. But, the court held that the
burden of proof was on the plaintiff and found that an unexpected,
unforeseeable injury occurred does not raise the presumption
that the injury was caused by employment. Furthermore, the
court held that the presumption against suicide is one of law
and not fact, and such a presumption disappears when evidence
is adduced tending to show death resulting from suicide. Accord-
ingly, the lower court committed a reversible error by considering
the presumption. It should be noted that there were three dissent-
ing justices who strongly insisted that it was incumbent on the em-
ployer to prove suicide rather than making the employee prove
negligence.

In the case of Parrish v. Karl Kehm & Sons Contractors,9 an
employee was injured when struck by a falling object. There was
no dispute that the accident occurred, but the extent of the injury
and degree of disability were put into issue. The single man com-
pensation court found that the employee was totally disabled as a
result of the accident and held in favor of the plaintiff. On appeal
to the district court, the following evidence was adduced: (1) the
only physician who testified stated that he found no permanent
disability and thought the plaintiff simply lacked the motivation to
work; and (2) two other reports from doctors were entered into
evidence-one physician found no evidence of disability, the other
reported some evidence of permanent disability. However, the de-
fendant retained a private detective agency which secured movies
of the plaintiff engaging in physical activity which would have
been impossible for him to perform had his claims been valid.

Accordingly, the district court reversed the compensation
courts decision and the supreme court affirmed. The supreme

8. 1 LARSON, WORKuMEN'S COMPENSATION LAW, § 10.32, p. 108.
9. 186 Neb. 252, 182 N.W.2d 422 (1970).
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court felt that the physician's report favorable to the plaintiff was
based solely on his self-serving claims and obviously great weight
was given to the motion pictures. Finally, the court reiterated the
rule that in cases of conflicting testimony the judgment of the trial
court will be reviewed in light of that court's opportunity to view
the witnesses.

In the case of Satterfield v. Nagel,10 a nurses aide together with
several other persons moved a patient at a rest home onto a hospital
bed. A draw sheet was being used to accomplish this task. When
one of the other persons assisting in this job dropped one side of
the draw sheet, the plaintiff felt her back snap. The other people
who were present when the fall occurred, could not recall the plain-
tiff complaining of any pain at that time.

The plaintiff had a prior history of back trouble and had been
hospitalized for 24 days for such trouble within two years of the
occurrence. The plaintiff contended that the incident aggravated a
pre-existing condition causing hysteria neurosis and disability. The
supreme court found, in affirming the district court's decision,
that the plaintiff had failed to show by a preponderance of the
evidence that the occurrence was the cause of her disability.

One rather important decision in the supreme court was Nee-
man v. Otoe County." There was no dispute in this case as to the
right to or amount of compensation due the plaintiffs. The dispute
arose between two different insurance companies concerning the
amount which each insurance company should pay. Insurance
company "A" was the carrier for Otoe County from the period of
April 30, 1967 to April 30, 1968. Otoe County had negotiated with
Insurance Company "B" to accept workmen's compensation cover-
age for the new year to begin on April 15, 1968. Insurance Com-
pany "A" was informed that its coverage would end on April 15,
1968, and adjusted its premium charge accordingly. The evidence
that was elicited proved that dual coverage by both insurance com-
panies was not intended. Insurance Company "B" filed its certifi-
cate of compensation insurance with the Nebraska Workmen's
Compensation Court, certifying that it would be the workmen's
compensation insurer for Otoe County from April 15, 1968 to April
15, 1969.

Rule XI of the Nebraska Workmen's Compensation Court re-
quires that a notice of cancellation be filed with the court within
10 days after the cancellation of a policy. In this instance, insur-
ance company "A" was required to file a notice of cancellation

10. 186 Neb. 332, 183 N.W.2d 237 (1971).
11. 186 Neb. 370, 183 N.W.2d 269 (1971).
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within 10 days or by April 25, 1968. The accident out of which the
plaintiff's claims arose occurred on April 24, 1968, but the notice of
cancellation was not filed by Insurance Company "A" until April
29, 1968 or 4 days too late.

This tardiness in filing a notice of cancellation led insurance
company "B" to argue that coverage of insurance company "A"
was still in effect and that each carrier should pay one-half of the
claims. The Nebraska Supreme Court did not agree with the rea-
soning. The court held that Rule XI does not nullify the cancel-
lation of a policy by an insurance carrier. Rather, the court held
that Rule XI is for the protection of claimants and that a new in-
surance carrier has no standing to complain of a delay by the for-
mer carrier to comply with Rule XI. The court felt that the
claimants should not suffer because of a dispute between two in-
surance companies and held that the new carrier is solely respon-
sible for payment of the claims. If the new insurance carrier
thought that it had a claim against the old carrier, the court
thought that ample remedies were available in the civil courts
without delaying the benefits due the claimants. In reinforcing
this rationale, the court let stand the 50 per cent statutory penalty
for delinquent payments against Insurance Company "B". 1 2

This decision seems very important to me as the Workmen's
Compensation Court has to deal with the problem frequently.
Workmen's compensation, is after all, a substitute for wages, of an
injury to the employee and so many times it seems to me that in-
surance companies could make payment in part where they know
that there is a liability rather than holding back just because there
is some dispute as to who should pay. Where it is recognized that
the injury is compensable, it would seem to me that the insurance
carriers would be wiser to make the payments and avoid the im-
position of penalties as happened in this case. In fact, it seems to
me that the compensation court will have to give much more
thought to imposing penalties to avoid this situation.

The next case I will discuss is Henning v. City of Hebron.13 In
this case, the police chief of the city of Hebron was assisting the
sheriff of Thayer County in the arrest of two fleeing robbers. The
sheriff of Thayer County ran the robbers down south of Hebron
and called for general assistance, generally over his radio. The
police chief of Hebron responded to this call, and in the process of
apprehending the robbers, was shot and injured. The issue, of

12. NEB. REV. STAT. § 48-125 (Reissue 1968).
13. 186 Neb. 381, 183 N.W.2d 756 (1971).
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course, was if the police chief was an employee of Thayer County
or the city of Hebron, or the employee of both. The supreme court
held that the situation was not comparable to one where private
citizens are assisting law enforcement officers. The policeman was
acting within the command of the statutes and the city ordinance.
He had the same duties as the sheriff to arrest and take into cus-
tody according to state statute and city ordinance. The supreme
court therefore held that the joint employee provision of section
48-12914 was not applicable, and that the police chief was an em-
ployee of the city of Hebron during this activity.

Finally, there is one case which, while not occurring in a
workmen's compensation setting, will have some effect in this
area. It has always been the rule up to now that counsel cannot
impeach his own witness. In State v. Fronning,15 a criminal case,
the supreme court changed this rule but did not restrict future
application to criminal cases only. So I would think, presumably,
that it applies to any type of trial. Evidently, the State hpd called
certain witnesses who were friends of the defendant to testify. As
it turned out, their stories on the witness stand were completely
different from the previous statements they had given. At that
time, the State referred to previous introductory statements which
in turn brought strenuous objections from defense counsel. The
supreme court stated that the old rule was that subject to certain
exceptions such as surprise and past recollection recorded, counsel
could not test the credibility of his own witness. Using this as a
spring board, the court felt that this rule was untenable and hence
abandoned it. While this situation would no doubt arise more fre-
quently in a criminal case, no such restriction was placed upon the
rule formulated by the court. So I feel that it would be applicable
even in a workmen's compensation setting.

14. NEB. REV. STAT. § 48-129 (Reissue 1968) provides: In case any
employee for whose injury or death compensation is payable under this
act, shall, at the time of the injury, be employed and paid jointly by two
or more employers, as defined in section 48-114, such employers shall con-
tribute to the payment of such compensation in proportion to their several
wage liabilities to such employee. If one or more, but not all of such
employers should be subject to the provisions of sections 48-109 to 48-147,
then the liability of such of them as are so subject shall be to pay that
proportion of the entire compensation which their proportionate wage
liability bears to the entire wages of the employee; Provided, however,
nothing in this section shall prevent employers from making any arrange-
ment between themselves for a different distribution of the ultimate burden
of compensation.

15. 186 Neb. 463, 183 N.W.2d 920 (1971).
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