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CAN DUE PROCESS BE SATISFIED BY
DISCRETIONARY NOTICE IN FEDERAL

CLASS ACTIONS?

I. INTRODUCTION

The Fifth Amendment to the United States Constitution guar-
antees to all persons that they shall be accorded "due process" of
law in the court systems of the national government.1 In order to
aid the proceedings within the federal courts, the Supreme Court
of the United States has promulgated certain rules of procedure
which govern the forms of litigation in these forums. 28 U.S.C.
2072 which enables this rule making function has guaranteed that
the Federal Rules will not infringe upon the substantive rights of
the parties. 2

In 1966, the federal rule which governs the bringing of class
suits in the federal courts was revised to provide that members of
all classes, except one, will be notified of the institution of such
suits only if the discretion of the trial judge deems such notice "ap-
propriate. '3 This article will explore the question of whether the
fundamentals of "due process" can be satisfied when absent class
members have not been notified of a pending suit which is binding
upon them, or whether the new rule's provision of discretionary no-
tice actually infringes upon this most basic right of all litigants.

II. THE CLASS ACTION RULE-YESTERDAY AND TODAY

A. COMPARISON OF PRESENT RULE 23 TO THE FORMER RULE

Class action litigation in the federal courts today is not a new
concept in the law. As far back as a quarter century prior to the
1938 adoption of Rule 23 of the Federal Rules of Civil Procedure,

1. U.S. CONST. amend. V: "No person shall be .. .deprived of life,
liberty, or property, without due process of law ......

2. Rules Enabling Act, 28 U.S.C. 2072 (1966): "The Supreme Court
shall have the power to prescribe, by general rules, the forms of process,
writs, pleadings, and motions, and the practice and procedure of the district
courts and courts of appeals of the United States in civil actions ....

Such rules shall not abridge, enlarge or modify any substantive
right . ..."

3. RULE 23 (d) of the FEDERAL RULES OF CIVIL PROCEDUR.
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Equity Rule 38 provided a well traveled avenue for the protection
of common or general rights. 4 That Rule provided:

When the question is one of common or general interest to
many persons constituting a class so numerous as to make it
impracticable to bring them all before the court, one or
more may sue or defend for the whole.

When the initial compilation of the Federal Rules was developed
in 1938, rule 23 (a) was drafted as "a substantial restatement of for-
mer Equity Rule 38 [Representatives of Class] as that rule [had]
been construed."5  That subsection defined representation in this
manner:

(a) Representation:
If persons constituting a class are so numerous as to

make it impracticable to bring them all before the court,
such of them, one or more, as will fairly insure the ade-
quate representation of all may, on behalf of all, sue or be
sued, when the character of the right sought to be enforced
for or against the class is

(1) joint, or common, or secondary in the sense that
the owner of a primary right refuses to enforce that right
and a member of the class thereby becomes entitled to en-
force it;

(2) several, and the object of the action is the adjudi-
cation of claims which do or may affect specific property
involved in the action; or

(3) several, and there is a common question of law or
fact affecting the several rights and a common relief is
sought.6

The close similarity between the opening few lines of rule 23(a)
and Equity Rule 38 is evident, but 23(a) went further by detailing
the precise categories of rights that were enforceable via the class
action route. These categories, set forth in subsections (a) (1), (a)
(2), and (a) (3), were labeled by Professor Moore as representing
"true", "hybrid", and "spurious" class actions.7  These categoriza-

4. CHAFFEE, Representative Suits-2, with Special Reference to Federal
Rule 23, in SOME PROBLEMS or EQUITY 243, 244 (1950).

5. Notes of Advisory Committee on Rules, reprinted at 28 U.S.C. at p.
6102 (1964).

6. FED. R. Civ. P. 23(a) (1938).
7. Moore, Federal Rules of Civil Procedure: Some Problems Raised

by the Preliminary Draft, 25 GEO. L.J. 551, 570-576 (1937). In this article
Moore proposed his tentative draft for a separate rule covering class suits.
The draft included subdivisions regarding the effect of the judgment and
requisites of jurisdiction, both of which were absent in the final draft of
rule 23. See also Moore and Cohn, Federal Class Actions-Jurisdiction and
Effect of Judgment, 32 ILL. L. REv. 555, 556, 563 (1938).
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tions, as will be explained below, became very important in deter-
mining the res judicata effect of the action.8

By 1966 it was evident that a new rule governing class actions
was needed. Thus, in that year a revised form of the rule was
adopted in an effort to abolish the limitations of the former rule.
Subsection (a) of the new rule defined more explicitly the elements
of representation:

(a) Prerequisites to a Class Action. One or more members
of a class may sue or be sued as representative parties on
behalf of all only if (1) the class is so numerous that joinder
of all members is impracticable, (2) there are questions of
law or fact common to the class, (3) the claims or defenses
of the representative parties are typical of the claims or
defenses of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class.9

And, new subsection (b) sets forth three newly conceived categories
of class actions:

(b) Class Actions Maintainable. An action may be main-
tained as a class action if the prerequisites of subdivision
(a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class which would establish
incompatible standards of conduct for the party opposing
the class, or

(B) adjudications with respect to individual members
of the class which would as a practical matter be disposi-
tive of the interests of the other members not parties to
the adjudications or substantially impair or impede their
ability to protect their interests; or

(2) the party opposing the class has acted or refused to
act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or correspond-
ing declaratory relief with respect to the class as a whole;
or

(3) the court finds that the questions of law or fact
common to the members of the class predominate over any
questions affecting only individual members, and that a
class action is superior to other available methods for the
fair and efficient adjudication of the controversy. The
matters pertinent to the findings include: (A) the interest
of members of the class in individually controlling the
prosecution or defense of separate actions; (B) the extent
and nature of any litigation concerning the controversy

8. See text at notes 23 to 25 infra.
9. FED. R. Civ. P. 23(a).
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already commenced by or against members of the class;
(C) the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; (D) the dif-
ficulties likely to be encountered in the management of a
class action.10

A judicial determination of the propriety of the alleged class was
also provided for, and, more importantly, the subjects of notice and
binding effects of the judgment were specifically dealt with:

(c) Determination by Order Whether Class Action to be
Maintained; Notice; Judgment; Actions Conducted Par-
tially as Class Actions.

(1) As soon as practicable after the commencement of
an action brought as a class action, the court shall deter-
mine by order whether it is to be so maintained. An order
under this subdivision may be conditional, and may be al-
tered or amended before the decision on the merits.

(2) In any class action maintained under subdivision
(b) (3), the court shall direct to the members of the class
the best notice practicable under the circumstances, includ-
ing individual notice to all members who can be identified
through reasonable effort. The notice shall advise each
member that (A) the court will exclude him from the class
if he so requests by a specified date; (B) the judgment,
whether favorable or not, will include all members who do
not request exclusion; and (C) any member who does not
request exclusion, may if he desires, enter an appearance
through his counsel.

(3) The judgment in an action maintained as a class
action under subdivision (b) (1) or (b) (2), whether or not
favorable to the class, shall include and describe those
whom the court finds to be members of the class. The
judgment in an action maintained as a class action under
subdivision (b) (3), whether or not favorable to the class,
shall include and specify or describe those to whom the
notice provided in subdivision (c) (2) was directed, and who
have not requested exclusion, and whom the court finds to
be members of the class.

(4) When appropriate (A) an action may be brought
or maintained as a class action with respect to particular
issues, or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this
rule shall then be construed and applied accordingly."

The discretionary powers of the judiciary to shape the course of
the litigation were also given express recognition in subsections (d):

(d) Orders in Conduct of Actions. In the conduct of ac-

10. FED. R. Crv. P. 23(b).
11. FED. R. Civ. P. 23(c).
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tions to which this rule applies, the court may make ap-
propriate orders: (1) determining the course of proceedings
or prescribing measures to prevent undue repetition or
complication in the presentation of evidence or argument;
(2) requiring, for the protection of the members of the
class or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to
some or all of the members of any step in the action, or of
the proposed extent of the judgment, or of the opportunity
of members to signify whether they consider the represen-
tation fair and adequate, to intervene and present claims
or defenses, or otherwise to come into the action; (3) im-
posing conditions on the representative parties or on inter-
venors; (4) requiring that the pleadings be amended to elim-
inate therefrom allegations as to representation of absent
persons, and that the action proceed accordingly; (5) deal-
ing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered
or amended as may be desirable from time to time.12

And finally, notice was mandated when dismissal of a class suit or-
dered:

(e) Dismissal or Compromise. A class action shall not be
dismissed or compromised without the approval of the
court, and notice of the proposed dismissal or compromise
shall be given to all members of the class in such manner
as the court directs.13

A brief comparison of prior rule 23(a) with present rule 23
discloses the following similarities and dissimilarities: (1) Revised
subsection (a), like its counterpart original subdivision (a), pre-
scribes certain prerequisites for the class action, and represents no
material departure from the prior rule-in substance, 23(a) (1) and
(a) (4) find express reference in the prior rule, while 23(a) (2) and
(a) (3) are impliedly found there; 14 (2) as with its counterpart, sub-
division (b) provides for three types of class suits, but differs in its
approach to the classification; (3) new subsection (c) has no counter-
part in the prior rule, and its provisions for a determination of the
maintainability of the action, notice to members of (b) (3) classes
of a judicial determination of the extent of the class, and subdivi-
sion ,of the class, represent expanded procedural safeguards un-
available under the former rule; (4) subdivision (d) is concerned
with the fair and efficient conduct of the action, and lists various
orders, including whatever notice the judge may deem appropriate;

12. FED. R. Civ. P. 23(d).
13. FED. R. CIv. P. 23(e).
14. See 3 MOORE, FEDERAL PRACTICE 23.02-3 (2d ed. 1969) (hereinafter

cited as Moore).
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and (5) subsection (e) is similar to prior rule 23 (c) I, with the excep-
tion that while notice of dismissal or compromise under the prior
rule was mandatory only in a "true" type action, such notice under
the new rule is always mandatory.

The present rule was adopted to alleviate three basic difficul-
ties that had arisen over the years under the 1938 rule. First, and
this is perhaps the most important reason for the new rule, there
was a desire to rid the litigation of what had become an unwork-
able system of conceptually defined categories. 16 The "true", "hy-
brid", and "spurious" categories, based on such legal concepts as
"joint", "common" and "several" rights, became "obscure and un-
certain,"' 7 and hence were replaced in the revised rule by three
noncorresponding subsections: b(l), b(2) and b(3). The former
"true" category had been defined as involving "joint, common, or
secondary rights,""' the "hybrid" as involving "'several' rights re-
lated to 'specific property,' "9 and the "spurious" as involving
"'several' rights affected by a common question and related to a
common relief. '20 By contrast, b(l) involves instances where pro-
tection of the opposing party or absent members of the class is re-
quired, b(2) speaks of situations where a party opposing the class
has acted or refused to act on grounds generally applicable to the
class as a whole, and b (3) deals with cases which involve individual
rights but also concern common questions of law and fact to such an
extent that the interests of the class predominate over the inter-
ests of the individual.2' Thus, like the prior rule, the new rule does
set out specific categories appropriate for class treatment with
different procedural consequences attendant to each,2 2 but the dis-

15. "A class action shall not be dismissed or compromised without the
approval of the court. If the right sought to be enforced is one defined in
paragraph (1) of subdivision (a) of this rule notice of the proposed dis-
missal or compromise shall be given to all members of the class in such
manner as the court directs. If the right is one defined in paragraphs (2)
or (3) of subdivision (a) notice shall be given only if the court requires it."
Fed. R. Civ. P. 23(c) (1938).

16. See Notes of the Advisory Committee, 39 F.R.D. 98 (1966) (here-
inafter cited as Notes); Wright, Class Actions, 47 F.R.D. 169, 177 (1970).

17. Notes, supra note 16, at 98.
18. Id.
19. Id.
20. Id.
21. See 2 BARRON & HOLTZOFF, FEDERAL PRACTCE AND PROCEDURE § 562

(Wright ed., Supp. 1968).
22. For example, in the prior rule a classification in the "true" category

would entitle the members of the class to mandatory notice upon voluntary
dismissal or compromise under 23(c), and the classification would have a
profound effect on the res judicata application of the judgment. See Moore,
supra note 14, 23.02-1, at 23-121, 122. In the new rule, a classification in
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tinction can be found in the new method of categorization: "the
new categories are described functionally rather than conceptu-
ally. 28

Second, the former rule did not provide an adequate guide
to the proper extent of a judgment in class actions. Courts became
prone to either classifying actions as "true" or intimating that the
judgment would be decisive for the class when in fact the rights in-
volved were "several"; similarly the label "spurious" was some-
times used in cases where the judgment, in a realistic view, should
more fittingly have been extended to the whole class. 24 The new
rule provides in (c) (3) for a specific determination and description
of who shall be included in the class subject to the judgment with-
out regard to whether the judgment will be favorable to the class
or not. While it is still true that a court cannot determine the res
judicata effect of its own judgments, 25 the Advisory Committee felt
that "in framing the judgment in any suit brought as a class action,
[the court] must decide what its extent or coverage shall be, and
if the matter is carefully considered, questions of res judicata are
less likely to be raised at a later time and if raised will be more
satisfactorily answered. '26

Third, the prior rule "did not squarely address itself to the
question of the measures that might be taken during the course of
the action to assure procedural fairness, particularly giving notice
to members of the class, which may in turn be related in some in-
stances to the extension of the judgment to the class. ' 27 To allevi-
ate this problem, the new rule provides for two judicial determina-
tions early in the suit: (1) the determination, as soon as practicable,
under (c) (1) of the propriety of the class suit,28 and (2) the issuance
of one or both of two types of notice as set forth in subdivisions (c)
(2) and (d) (2). Under (c) (2) notice must be given in any (b) (3)
class action:

[T]he court shall direct to the members of the class the
best notice practicable under the circumstances, including

the b (3) category entitles a class member to mandatory notice of the insti-
tution of the suit under (c) (3), and enables a class member to exclude him-
self from the judgment under (c) (3).

23. Wright, Class Actions, 47 F.R.D. 169, 177 (1970) (emphasis added).
24. See, Notes, supra note 16, at 99, and cases cited therein.
25. See, Notes, supra note 16, at 106.
26. Notes, supra note 16, at 106.
27. Id. at 99.
28. Note that this determination may be altered or amended at any

time before a final determination on the merits. FED. R. Civ. P. 23(c) (1).
See Johnson v. City of Baton Rouge, Louisiana, 50 F.R.D. 295, 301-02 (E.D.
La., 1970).
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individual notice to all members who can be identified
through reasonable effort.29

The reason for the mandatory notice provision in a (b) (3) setting is
clear, since

the interests of the individuals in pursuing their own liti-
gations may be so strong here as to warrant denial of a
class action altogether. Even when a class action is main-
tained under subdivisions (b) (3), this individual interest
is respected [through the requirement of notice] .0

The second type of notice provided for in (d) (2) is not mandatory,
since the rule states the court "may" make appropriate orders

requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that notice
be given in such manner as the court may direct to some
or all of the members of any step in the action, or of the
proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representa-
tion fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action .... 31

According to the Advisory Committee, d(2) "does not require notice
at any stage, but rather calls attention to its availability and in-
vokes the court's discretion. '32 In summary, two types of notice are
provided for on the face of rule 23: Mandatory when the action is
brought under (b) (3) and discretionary in all other situations.
According to the Advisory Committee, due process should be satis-
fied by these provisions:

This mandatory notice pursuant to subdivision (c) (2), to-
gether with any discretionary notice which the court may
find it advisable to give under subdivision (d) (2), is de-
signed to fulfill requirements of due process to which the
class action procedure is of course subject.3

B. CURRENT LITIGATION OF THE DISCRIMINATORY NOTICE PROVISIONS
OF 23 (d) (2)

Since notice is mandatory only in (b) (3) actions, the nature of
(b) (1) and (b) (2) actions was apparently determined to be such
that due process requirements could be met without giving notice
to absentee members, so long as, in the discretion of the court, ade-
quate safeguards were provided to insure fundamental fairness. The
rule's grant of discretion to the court implies the power to abstain

29. FED. R. Crv. P. 23 (c) (2) (emphasis added).
30. Notes, supra note 16, at 104-05.
31. FED. R. Civ. P. 23(d)(2).
32. Notes, supra note 16, at 106 (emphasis added).
33. Id. at 107.
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from any notice whatsoever, if discretion is not abused in reaching
that decision. Thus, by a literal reading of the rule itself, notice
can be totally dispensed with in certain instances.

At the present time, a controversy has arisen in the courts as to
the necessity of notice in a (b) (1) or (b) (2) action. Whether or not
the fundamentals of due process can be met in the absence of notice,
as the rule seems to indicate, is the focal point of this conflict.

A quick survey of a recent class action suit in Michigan 4 and
the resultant offspring of cases brought by class members in Ne-
braska,85 Louisiana,86 District of Columbia,8 7 and Wisconsin,88 con-
cerning the availability of III-A 9 deferments to certain Selective
Service registrants, will highlight the precise problem existing in
the b(1) and b(2) notice procedures of rule 23.

Gregory v. Hershey,40 an action in the Eastern District of Michi-
gan, was a suit for preinduction review brought by four named
plaintiffs on behalf of themselves and other Selective Service regis-
trants throughout the United States who were similarly situated,
against the National Director of Selective Service and his various
State Directors and local boards. The action sought an order com-
pelling the defendants to grant the named plaintiffs and all other
members of the class, III-A classifications. The Selective Service
had previously refused such a classification on the grounds that
the plaintiffs had been classified II-S after June 30, 1967, the effec-
tive date of the Military Selective Service Act of 196741 and hence
were barred from the III-A deferment. 42 The court, by a pre-trial

34. Gregory v. Hershey, 311 F. Supp. 1 (E.D. Mich. 1969), rev'd sub
nom. Gregory v. Tarr, 436 F.2d 513 (6th Cir. 1971), cert. denied, 39
U.S.L.W. 3549 (June 15, 1971).

35. Whitmore v. Tarr, 318 F. Supp. 1279 (D. Neb. 1970), rev'd, Civ.
No. 20715 (8th Cir. 1971), cert. denied, 39 U.S.L.W. 3549 (June 15, 1971).

36. Pasquier v. Tarr, 318 F. Supp. 1350 (E.D. La. 1970).
37. Germonprez v. Director of Selective Service, 318 F. Supp. 829

(D. D.C. 1970).
38. Schrader v. Selective Service, Civ. Act. No. 70-C-345 (W.D. Wis.

1970); McCarthy v. Director of Selective Service, Civ. Act. No. 70-C-592
(E.D. Wis. 1970).

39. The III-A deferment, popularly known as the fatherhood defer-
ment, was provided for by 32 C.F.R. § 1622.30 (a). It has been: suspended by
Executive Order No. 11,527 subsequent to the filing of the Gregory case,
but the order provides that those entitled to the deferment who requested
it prior to the date of the Executive Order shall still be entitled to it there-
after. Exec. Order No. 11,527. 3 C.F.R. 127 (April 23, 1970).

40. 311 F. Supp. 1 (E.D. Mich. 1969), rev'd sub nom. Gregory v. Tarr,
436 F.2d 513 (6th Cir. 1971), cert. denied, 39 U.S.L.W. 3549 (June 15, 1971).

41. 50 U.S.C.A. App. §§ 451-73.
42. 32 C.F.R. § 1622-30(a), passed pursuant to the Military Selective

Service Act of 1967, provided that "a registrant who is classified in class
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order pursuant to rule 23(c) (1), determined the class to be com-
prised of "all Selective Service registrants who have a child or chil-
dren with whom they maintain a bona fide family relationship in
their homes, who are not physicians, dentists or veterinarians or
in an allied specialist category . . . and who have not received an
undergraduate II-S deferment. . .. -43 In the same order, the court
determined the action to be of the 23(b) (1) and (b) (2) category,44

and in reliance upon the discretionary aspects of 23 (d) (2), ordered
that:

Notification of members of the class is impracticable be-
cause of the number of members and the absence of any
reasonable way of identifying them . . .4

Therefore, no notice was issued.46  The decision of the District
Court being favorable to the plaintiffs, several actions were there-
after initiated by members of the class in other jurisdictions to ob-
tain the benefits of the Michigan decision. 47

Whitmore v. Tarr4
8 was an action by a Nebraska member of

the class seeking the relief supposedly afforded him in the Gregory
decision, in the form of a permanent injunction compelling his local
draft board to grant him a III-A deferment. The District Court of
the State of Nebraska afforded the relief requested, on the grounds
that Gregory was res judicata as to the parties.49 The court refused
to review the elements of the Gregory action, stating that the de-
termination of the Michigan court as to the propriety of the class ac-
tion was a subject for inquiry at the inception of the class action,

II-S after the date of enactment of the Military Selective Service Act of
1967 shall not be eligible for classification in Class III-A under the provi-
sions of this paragraph." The plaintiffs argued that this regulation, if read
literally (and as attempted to be applied by the Selective Service), was
erroneous in its application of the Act, for section 6(h) (1) of the Act, 50
U.S.C.A. App. § 456(h) (1), which denied III-A deferments to those who
had received II-S deferments, whereas the Regulation as interpreted by
the Selective Service applied to all II-S deferments, graduate or under-
graduate. See Gregory v. Hershey, 311 F. Supp. 1, at 2-5.

43. Gregory v. Hershey, 51 F.R.D. 188, 189 (E.D. Mich. 1970) (Order
Determining the Validity of Class Action).

44. Id.
45. Id.
46. See Gregory v. Tarr, 436 F.2d 513, n.2 (6th Cir. 1971).
47. Whitmore v. Tarr, 318 F. Supp. 1279 (D. Neb. 1970), rev'd, Civ. No.

20715 (8th Cir. 1971), cert. denied, 39 U.S.L.W. 3549 (June 15, 1971); Pas-
quier v. Tarr, 318 F. Supp. 1350 (E.D. La. 1970); Germonprez v. Director of
Selective Service, 318 F. Supp. 829 (D. D.C. 1970); Schrader v. Selective
Service, Civ. Act. No. 70-C-345 (W.D. Wis. 1970); McCarthy v. Director of
Selective Service, Civ. Act. No. 70-C-592 (E.D. Wis. 1970).

48. Whitmore v. Tarr, 318 F. Supp. 1279 (D. Neb. 1970), rev'd, Civ.
No. 20715 (8th Cir. 1971), cert. denied, 39 U.S.L.W. 3549 (June 15, 1971).

49. Id. at 1280.
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and that that court "was a body uniquely in the position to weigh
the relevant facts and circumstances requisite to a Rule 23 action."
Finding the facts needed for a rule 23 determination "not before
[the] court . . . no judgment as to the validity of the Gregory ac-
tion as a class action [will be made]."5O The court continued that
it would, therefore, "consider [Gregory's] findings conclusive and
assume that Gregory was a class action." 51 The issue of notice was
mentioned only in the court's quotation of the portions of the pre-
trial order of Gregory which dealt with notice, and the court found
these facts "admitted to as true by the defendants in their an-
swer. '52 Thus, it appears that the matter of notice was "waived"
by the defendant, or at least overlooked, and as a result was not
reviewed by the Nebraska court in its decision. Appeal of the Dis-
trict Court's findings resulted in summary reversal without a dis-
cussion of the notice issue.53

Germonprez v. Director of Selective Service,54 was another off-
shoot of the Gregory litigation in which the District Court for the
District of Columbia, in reliance upon Gregory, granted a prelimi-
nary injunction to the plaintiff, a member of the Gregory class. The
court took specific note of the lack of notice to the plaintiff, but did
not consider it as a limitation on the effect of the Gregory decision,
at least at this early stage of the litigation.5 5

In Pasquier v. Tarr,50 however, the absence of notice in Greg-
ory was brought to light by the Government, as a ground for show-
ing that the Gregory decision lacked the binding aspect of a class
judgment. The District Court for the Eastern District of Louisiana
found that "notice was not given to the members of the Gregory
class and that such failure to notify constitutes a violation of due
process.15 7  While noting that whether or not notice should issue
under rule 23(d) (2) was a "close question,"58 the court was swayed
by the reasoning of Eisen v. Carlisle & Jacquelin,59 a 1968 case in the
United States Court of Appeals for the Second Circuit, which held
that although the language of (d) (3) was discretionary, due process

50. Id.
51. Id.
52. Id.
53. Whitmore v. Tarr, Civ. No. 20715 (8th Cir. 1971).
54. 318 F. Supp. 829 (D. D.C. 1970).
55. "The plaintiff herein is a member of the class determined in the

Gregory case, but is not a named party therein, nor was he notified of the
Gregory action prior to judgment therein." Id. at 830.

56. 318 F. Supp. 1350 (E.D. La. 1970).
57. Id. at 1352.
58. Id. at 1353.
59. 391 F.2d 555 (2nd Cir. 1968).
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required a mandatory application. ° The Pasquier court found
that "the method of notice in a (b) (1) class action is discretionary
with the court, subject to constitutional requirements of due proc-
ess,"61 one of which was notice. The argument that plaintiff's fail-
ure to object to the non-receipt of notice from the Gregory court
constituted a waiver of objection to any outcome of the suit favor-
able or unfavorable, was found not to be determinative of the effect
of that decision. As the court stated:

We believe, however, that the matter should be viewed
from both sides, not just from the point of view of the plain-
tiff. Had the court in the Gregory case ruled the other way
on the merits of that suit, . . . the plaintiff could have
challenged the binding effect of the Gregory decision on
the due process ground of inadequacy of representation.
For,. . . [the] authorities consider due process satisfied, not
when there has been some type of notice, but when the
absent members of the class have been adequately rep-
resented by the named parties. This rule, so it seems to
us, is lacking in fundamental fairness in that it gives absent
members of the class two bites of the apple at the expense
of the defendant. For if a court rules on the merits in fa-
vor of the class, the absent members can reap the benefits
of such a decision. But if the court should rule against
the class on the merits, then . . . they can argue that they
were not adequately represented. This leaves defendant to
a Rule 23(b) (1) or 23(b) (2) class action in a most pre-
carious position, and we simply cannot subscribe to a rule
of law with such unfair consequences.6 2

60. Id. at 564. See text at notes 73 to 94 infra.
61. 318 F. Supp. 1350, 1354 (E.D. La. 1970). The Pasquier court took

the quote from Berman v. Narragansett Racing Association, 48 F.R.D. 333,
338 (D. R.I. 1969).

62. Id. at 1353-54. The court's determination that the "adequacy of
representation" test gives absent members of the class "two bites of the
apple" and the implied determination that the "notice" test does not, is per-
haps questionable. Under the old "spurious" type of class action, prior to
the revised rule 23, courts became prone to allow absent members of the
class "one-way intervention," i.e., to opt into the litigation after a favorable
judgment, and to remain out of the litigation, and not become bound by it,
after an unfavorable judgment. See Notes, supra note 16, at 105, and cases
cited therein. It is questionable if a challenge to the adequacy of represen-
tation, such as was successful in the landmark case of Hansbery v. Lee, 311
U.S. 32 (1940), can be considered a true "second bite" at the apple. Ade-
quate representation is a prerequisite to the bringing of a class action (rule
23 (a) (4) ) and the challenging class member carries the burden of proving
the representation inadequate by way of collateral attack. Collateral at-
tack because of inherent inadequacies in the initial action is hardly a tra-
ditional "second bite of the apple." The court's implied assertion that ap-
pilcation of the "notice" test will not afford this same "second bite" must
rest on the supposition that if no notice is given, the initial action lacks ele-
ments of due process necessary to have any class effect, whereas if notice is
given, the judgment is good against all members, regardless of the ade-
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Due to the failure of due process in Gregory, the Pasquier court
held it was not bound by Gregory under the doctrine of res judi-
cata, 63 and decided that pre-induction judicial review of the plain-
tiff's Selective Service status was barred at that time.64

In Schrader v. Selective Service,65 the District Court for the
Eastern District of Wisconsin granted a temporary restraining order
prohibiting plaintiff's induction into the Armed Services on the ba-
sis of Gregory. In a subsequent hearing to determine whether the
temporary restraining order should be vacated and set aside, the
court stated the Government's position to be: "[I]f the Gregory
judgment had been adverse to the class of plaintiffs, the due process
clause would not permit the government to enforce that judgment
upon a member of the class who lacked notice, and that therefore it
is unfair to bind the government when the plaintiff's class is suc-
cessful."66 The court, however, found that an absent class member's
argument that he lacked notice and was not adequately represented
in the initial class action, is based on the rationale that "every man
must be guaranteed his day in court. '67 The court continued:

This rationale has no application to the converse situation
in which defendants have had the opportunity fully to
litigate the issues in a previous case. The very purpose of
Rule 23 was to reduce multiple litigation of the same issues.
I see no good reason why the government should be per-
mitted continual religitation of an issue already judicially
determined.

6
8

quacy of representation. In other words, upon the giving of notice, all class
members become estopped to challenge the adequacy of representation at a
later time by way of collateral attack. Although perhaps this is in the in-
terest of efficient judicial administration and the finality of judgment, in
view of the fact that in a (b) (1) or (b) (2) action the class member is not
given an opportunity to opt out, estopping him from a later collateral at-
tack upon the adequacy of representation might work a harsh result. See
Brief for Appellant, at 17-18, Pasquier v. Tarr (5th Cir. 1971). As to
opportunity to opt out, see Van Gemert v. Boeing Co., 259 F. Supp. 125
(S.D.N.Y. 1966).

63. 318 F. Supp. 1350, 1354 (E.D. La. 1970).
64. Id. at 1361. This decision was based on the court's view that the

III-A classification was discretionary, not mandatory, and therefore plain-
tiff's case involved a question of abuse of discretion. Section 10 (b) (3) of
the Military Selective Service Act barred judicial determination of the va-
lidity of the contentions by the court prior to induction. Id. at 1354-61.
See section 10(b) (3) of the Military Selective Service Act of 1967, 50
U.S.C. § 460 (b) (3).

65. Civ. Act. No. 70-C-345 (W.D. Wis. Jan. 12, 1971).
66. Opinion and Order, Civ. Act. No. 70-C-345 (W.D. Wis. Jan. 12,

1971), at p. 2.
67. Id.
68. Id. at 2-3. Judge Doyle did not find, as Pasquier did, that lack of

notice automatically destroys any effect of the class action, but hinges its
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The temporary restraining order remained in effect.69

Ultimately, Gregory was appealed, and the United States Court
of Appeals for the Sixth Circuit reversed the lower courts determi-
nation, holding as Pasquier did, that Section 10(b) (3) of the Mili-
tary Selective Service Act prohibited pre-induction judicial review.7°

No express mention was made of the failure to give notice. How-
ever, in a footnote, the court did discuss the fact that the defend-
ants had not questioned the validity of the class action, "[a] lthough
no notice to the members of the class was given as provided by
Rule 23. . .. ,,71 The court spoke concerning the far reaching and
disruptive effect a class action in the nature of Gregory could have,
and raised the query:

Suppose that the District Court in the present case had
ruled that the plaintiffs and others similarly situated were
not entitled to III-A classifications. Would such a decision
be binding on a registrant from another state who had no
notice of the action nor opportunity to defend against it?72

The query was left unanswered.

III. THREE APPROACHES TO PROVIDING NOTICE
UNDER RULE 23(d) (2)

The recent cases involving a determination of the notice re-
quirements in a (b) (1) and a (b) (2) action, and those cases refer-
ring to the due process aspects of such notice can be placed in three
general classes: (1) those cases determining that due process requires
notice in all types of class actions; (2) those cases literally applying
the rule as a discretionary matter with little attention directed to
the underlying concept of due process; and (3) those cases which
use the adequacy of representation as the sole determinant of satis-
fying due process requirements. A brief survey of these three cat-
egories follows.

A. MANDATORY NOTICE

Eisen v. Carlisle & Jacquelin,7 3 an oft-cited and important case

res judicata effect upon adequacy of representation, which he believes open
to collateral attack by members of the class against whom res judicata is as-
serted. He apparently considers this limited "two bites of the apple" appli-
cation to be necessary to afford a party his day in court.

69. Opinion and Order, Civ. Act. No. 70-C-345 (W. D. Wis. Jan. 12,
1971).

70. 436 F.2d 513 (6th Cir. 1971), cert. denied, 39 U.S.L.W. 3549 (June
15, 1971).

71. Id. at n.2.
72. Id.
73. 391 F.2d 555 (2d Cir. 1968).
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in the area of class actions, was a (b) (3) class action brought against
two brokerage firms by one "odd-lot" investor on behalf of him-
self as a party plaintiff and all other buyers and sellers of odd-
lots of the New York Stock Exchange. Plaintiff alleged that the
brokers had combined and conspired to monopolize the odd-lot
trading, and fix the differential (cost to seller per share for broker's
services) at an excessive amount in violation of the Sherman Act.
The complaint also joined the New York Stock Exchange as a de-
fendant for failure to adopt rules protecting odd-lot investors.74 Fol-
lowing a motion by the defendants for a determination of the pro-
priety of the alleged class pursuant to rule 23 (c) (1), the district
court held that the suit was not maintainable as a class action.75

Judge Tyler found that the plaintiff failed to demonstrate that he
would be able to fairly and adequately protect the interests of the
class as required by rule 23 (a) (4), that notice required by rule 23 (c)
(2) could not be given, and that the action did not meet 23(b) (3)
requirements.7 6 On review, the court of appeals reversed and re-
manded the case to the district court, finding (1) the representation
was adequate, (2) at least at that stage of the proceeding, 23 (b) (3)
requirements appeared to have been met, and (3) a further consid-
eration of the aspect of notice should be taken up by the district
court.

77

The plaintiff had sought in Eisen to have the action classified
under either 23(b) (1) (A) or (b) (2), induced by what the court re-
ferred to as "his erroneous theory that notice is not 'mandatory'
under [those] sections. s7 8 The court, in language which was "ren-
dered gratutiously, ' '79 stated:

This theory is based on the assumption that 23(c) (2) pro-
vides the only "mandatory" notice required by the new
rule. Since this particular section refers exclusively to ac-
tions brought under 23 (b) (3), other suits cognizable under
either 23(b) (1) or 23(b) (2) would only be subject to "dis-
cretionary" notice under 23(d) (2). Nevertheless, we hold
that notice is required as a matter of due process in all
representative actions, and 23(c) (2) merely requires a par-
ticularized form of notice in 23(b) (3) actions. Mullane V.
Central Hanover Bank and Trust Co., 339 U.S. 306, 70 S.
Ct. 652 (1950). Advisory Committee's Note at 107.80

74. Id. at 559.
75. Eisen v. Carlisle and Jacquelin, 41 F.R.D. 147 (S.D.N.Y. 1966).
76. Id. at 150-52.
77. Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 562-70 (2d Cir. 1969).
78. Id. at 564.
79. Brief for Appellant at 16, Pasquier v. Tarr (5th Cir. 1971).
80. 391 F.2d at 564-65 (emphasis added).
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The citation to Mullane v. Central Hanover Bank and Trust Co."'
apparently refers to the following statement in that opinion:

Many controversies have raged about the cryptic and ab-
stract words of the Due Process Clause but there can be
no doubt that at a minimum they require that deprivation of
life, liberty or property by adjudication be preceded by
notice and opportunity for hearing appropriate to the na-
ture of the case.8 2

Although the Eisen statement was clearly dicta, it was seized
upon by several courts in subsequent litigation as being dispositive
of the issue. In Cranston v. Freeman83 the United States District
Court for the Northern District of New York directed that all
members of the plaintiff's and defendant intervenors' classes receive
formal notice of the pendency of the action "[i] n view of the recent
decision of the United States Court of Appeals for this Circuit in
Eisen v. Carlisle and Jacquelin .... *"4 Prior to the order for notice
(which was issued on April 22, 1968), the court, finding that the
plaintiffs and defendant-intervenors constituted appropriate 23 (b)
(1) (B) classes, entered an order on October 20, 1967, pursuant to
rule 23 (c) (1) allowing both the plaintiffs and defendant-intervenors
to maintain their actions as class actions.8 5 Thus, the order for no-
tice was not immediately given after the order concerning maintain-
ability of the class action, but rather came a full six months later.
However, the notice order was within a month-and-a-half of the
Eisen decision, which apparently had a marked effect on the Cran-
ston court.86

Another recent case, Moss v. Lane Company,87 involving an
employment discrimination claim on behalf of Black employees, re-
iterated the Eisen doctrine. The Moss court noted that although
affidavits, signed by all of the defendant's Black employees dis-
claiming any authority of the party plaintiff to bring the action on
their behalf, were insufficient to destroy the representation re-
quirement of rule 23(a), these disclaimers satisfied the notice re-
quired to be given to those non-party members,8 8 The court stated:

Because this class action was commenced under Rule
23 (b) (2) notice to other members of the class is not manda-
tory. It has been held, however, that due process requires

81. 339 U.S. 306 (1950).
82. Id. at 313.
83. 290 F. Supp. 785 (N.D. N.Y. 1968).
84. Id. at 787.
85. Id.
86. Eisen was decided on March 8, 1968.
87. 50 F.R.D. 122 (W.D. Va. 1970).
88. Id. at 125-26.
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notice to other members of the class in these suits. For this
reason alone the affidavits filed by the defendant are not
useless-they constitute notice to the other members of
the class that this suit is pending.89

The court here dichotomizes notice into two aspects: that required
by the federal rule which it construed by a literal reading to be
"not mandatory" and that demanded by the due process clause
which, of course, was found to be "required."9 0

Pasquier v. Tarr,9 1 the Selective Service litigation discussed
earlier,92 also contained a discussion of the theories pertaining to
the requirement of notice, and concluded "that the Eisen decision
reaches the correct result."9 3

As the above cases demonstrate the Eisen doctrine holds an
established position in many courts today, and is definitely worthy
of close consideration.

94

B. DISCRETIONARY NOTICE

Several courts have apparently gone no further than the lan-
guage of the rule, and thus have tactily accepted the rule's crea-
tion of a discretionary notice requirement in reliance upon the lan-
guage that the court "may" make appropriate orders requiring
notice in such manner as the court may direct. In these instances,
the court has exercised its "discretion" to refrain from sending any
type of notice whatsoever. Gregory v. Hershey95 could be ranked
among these cases since in neither the Order Determining the Va-
lidity of Class Action,96 nor in the district court's opinion itself,97

is there any consideration of the notice requirement beyond the

89. Id. at 126 (emphasis added) (citations omitted).
90. See 28 U.S.C. 2072 (1966) (Rules Enabling Act); Sibbach v. Wilson

& Co., 312 U.S. 1, 9 (1940) stating: "Congress has undoubted power to reg-
ulate the practice and procedure of federal courts, and may exercise that
power by delegating to ... federal courts authority to make rules not
inconsistent with the statutes or Constitution of the United States ......

91. 318 F. Supp. 1350 (E.D. La. 1970).
92. See text at notes 55 to 64 supra.
93. Id. at 1353.
94. For additional references to Eisen, see Clark v. American Marine

Corporation, 297 F. Supp. 1305 (E.D. La. 1969), a 23(b) (2) discrimination
case where notice was found to be necessary. See also Shulman v. Ritzen-
berg, 47 F.R.D. 202, n.10 (D. D.C. 1969); Berman v. Narragansett Racing
Association, 48 F.R.D. 333, 338 (D. R.I. 1969); Shane v. Northwest Indus-
tries Inc., 49 F.R.D. 46, 47 (N.D. Ill. 1970).

95. 311 F. Supp. 1 (E.D. Mich. 1969), rev'd sub nom. Gregory v. Tarr,
436 F.2d 513 (6th Cir. 1971), cert. denied, 39 U.S.L.W. 3549 (June 15, 1971).

96. 51 F.R.D. 188 (E.D. Mich. 1970).
97. 311 F. Supp. 1 (E,D. Mich. 1969).
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basic language of the rule. As was explained earlier, 98 this ab-
sence of notice was not raised in Whitmore v. Tarr, 919 where the trial
court refused to even look into the Gregory court's determination
of the right to maintain a class action.10 0

Two other recent cases, Johnson v. City of Baton Rouge, Lou-
isiana'0 1 and Mungin v. Florida East Coast Railway Company,'0 2

express the literal construction of 23(d) (2). Johnson was a class
action brought by four named plaintiffs, all Black residents of East
Baton Rouge Parish, Louisiana, who represented all other Black
residents of the Parish. The plaintiffs sought injunctive relief
against the city and several of its officials from the recurrence of
certain enumerated incidents which they characterized as exem-
plary of discriminatory police treatment.10 3 The court, having
reached a determination that the suit could only be maintained as a
23 (b) (2) action, 0 4 concluded that "notice, by publication or other-
wise, to all prospective members of the plaintiff class, a group which,
in this case, may well total more than ninety thousand persons, is
neither mandated by Rule 23 (c) (2) nor . . . called for in the exer-
cise of the sound judicial discretion permitted under Rule 23(d)
(2)."105 Although the court felt that the (b) (2) action would have
"res judicata effect to the entire class,"' 0 6 it determined that:

[T]he rule couldn't be plainer, it mandates 23 (c) (2) notice
in 23(b) (3) class actions, not in 23(b) (1) or 23(b) (2) class
actions.
Even though notice under Rule 23 (d) (2) is not required
in a 23 (b) (2) class action, the court still retains dis-
cretionary power under Rule 23(d) (2) to order publi-
cation of notice to absent class members. In the exercise
of that discretion, we decline, in this case, to order such
publication of notice. 1'0 7

98. See text at notes 51 to 53 supra.
99. 318 F. Supp. 1279 (D. Neb. 1970), rev'd Civ. No. 20715 (8th Cir.

1971), cert. denied, 39 U.S.L.W. 3549 (June 15, 1971).
100. Id. at 1281.
101. 50 F.R.D. 295 (E.D. La. 1970).
102. 318 F. Supp. 720 (M.D. Fla. 1970).
103. Johnson v. City of Baton Rouge, Louisiana, 50 F.R.D. 295, 297

(E.D. La. 1970). The court took the liberty to "charitably" describe the
particulars as "grossly imaginative." Id.

104. Id. at 300.
105. Id. at 299.
106. Id. at 300.
107. Id. at 301 (citations omitted). The court preceded the final deter-

mination with a discussion of Eisen: "We are not unaware that the Court
of Appeals for the Second Circuit has held that notice to absent members
of a class is required as a matter of due process in all representative ac-
tions, regardless of whether they are brought under 23 (b) (1), (2), or (3).
... This Court, after carefully studying Preofssor Moore's persuasive
commentary, thinks that the Eisen position is unsound." Id.
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The court felt that to order the publication of the notices requested
by the plaintiffs would only pose an unnecessary risk of further
"disturbing interracial relations in the community while adding
nothing to the lawsuit."'08

Mungin involved an action by several locomotive firemen for
relief from an earlier judgment which was entered in accordance
with a settlement. The earlier action was a class action to recover
from the Florida East Coast Railway Company for alleged viola-
tions of the Railway Labor Act, and for abrogation of collective
bargaining agreements. 09 The class action suit was settled, judg-
ment entered accordingly, and part of the proceeds distributed to
the members of the class. All members of the class received notice
of the settlement proceedings as required by rule 23 (e). 0

The plaintiffs in Mungin were members of the class who had
received notice of the settlement, and who had acquiesed in it until
their motion for relief from the judgment nearly two months
after the distribution of proceeds."' The court held that the mo-
tion was not timely," 2 and in regard to the allegations of the
movants that they were entitled to notice of an option to either
withdraw"8 or intervene,"4 the court remarked:

108. Id. at 302. The court used questionable logic in determining that
notice need not issue in the case before it. The court found that if the four
Blacks who brought the action were unsuccessful, then "quite obviously it
will be concluded that the class action on behalf of all Negroes in the
Parish was, indeed, the proper means for redressing a deprivation of their
constitutional right to be free from discrimination." Id. at 301.

Yet, if the court concluded that the rights were not being deprived, then
it "may be concluded that a class action on behalf of all Negroes was not
the proper vehicle to redress real or imagined grievances of a particular
Negro or group of Negroes .... Such a result would follow logically from
the absence of a common question of law or fact as required by Rule 23
(a) (2)." Id. at 301. The court continued to intimate that the procedure
would be to merely alter its determination that the suit was a proper class
action under 23 (c) (1) prior to the final decision on the merits, but after a
trial on the merits.

First of all, an adverse judgment in the present case, even if as to the
class, would hardly preclude a later suit by Black members of the class to
seek relief from subsequent, different acts of discrimination, as there would
be no identity of facts. See 7 Moore, supra note 14, at 0.405-0.405(3).
Secondly, the procedure of reversing a prior (c) (1) determination as to
the validity of a class action after a trial on the merits could be subject to
great abuse, and lead to a situation similar to the discredited "one-way" in-
terventions in (b) (3) type actions. See Notes, supra note 16, at 105-06.

109. See Mungin v. Florida East Coast Railway Co., 318 F. Supp. 720,
724 (M.D. Fla. 1970).

110. Id. at 726-27.
111. Id. at 727. The checks were mailed on March 31, 1970, and the

motion filed on May 29, 1970.
112. Id. at 738-39.
113. The opportunity to withdraw, commonly called "opting out", is
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This Court having determined that this case was properly
maintainable as a class action under Rule 23(b) (1) and (b)
(2) of the Federal Rules of Civil Procedure, the only notice
to the class thereafter required was one of any proposed
dismissal or compromise. . . . Other notices are in the dis-
cretion of the Court under Rule 23(d).115

Thus, while notice of the settlement in this case was recognized as
mandatory pursuant to 23 (e), a literal interpretation of 23 (d) (2) led
to the conclusion that notice of the suit, itself, was purely a matter
of discretion. No mention was made anywhere in the opinion of
any due process requirements.11 0

C. ADEQUACY OF REPRESENTATION

The last two cases under consideration utilize language from
Hansberry v. Lee 1 7 to reach the conclusion that the adequacy of
representation, and not the giving of notice, is at the heart of due
process in a class action. Hansberry involved a suit brought by
certain property owners to enjoin a breach of a racially restrictive
housing agreement alleged to have been entered into by some five
hundred landowners in a certain area of Chicago. The agreement
stipulated that for a certain period of time no person of a colored
race should be sold, leased, or permitted to occupy the property in
question, and it further provided that it would be effective when
signed by "owners of 95 per cent of the frontage" within the de-
scribed area.1i8 The plaintiff-landowners alleged that the agree-
ment controlled since owners of 95 per cent of the frontage had

available only to members of a (b) (3) class (see FED. R. Civ. P. 23 (c) (2)),
and as Mungin was a (b) (1) and (b) (2) action, the right was not
present. See Mungin v. Florida East Coast Railway Co., 318 F. Supp. 720,
732 (M.D. Fla. 1970). For a discussion of "opting out", see text at note 175
infra.

114. See FED. R. Civ. P. 24.
115. Mungin v. Florida East Coast Railway Co., 318 F. Supp. 720, 732

(M.D. Fla. 1970) (emphasis added).
116. For a further discussion of strict statutory interpretation, see

Hayes v. Seaboard Coast Line Railroad Company, 46 F.R.D. 49, 55-56 (S.D.
Ga. 1969); Wilzynski v. Harder, 323 F. Supp. 509, n.3 (D. Conn. 1971). See
also McGriff v. A. 0. Smith Corporation, 51 F.R.D. 479, 486 (D. S.C. 1971),
where the court, although finding it "usual ... to authorize some form of
notice to possible claimants in a class action," determined that if the class
action was maintainable, that it was "under 23 (a) and possibly 23 (b) (2)"
and therefore "no notice to possible claimants of their right to assert their
claims herein would be required since any judgment entered herein would
bind only those who are parties to this action."

117. 311 U.S. 32 (1940). The two cases are Dolgow v. Anderson, 43
F.R.D. 472 (E.D. N.Y. 1968), and Northern Natural Gas Co. v. Grounds, 292
F. Supp. 619 (D. Kan. 1968).

118. 311 U.S. at 38.

1971]



CREIGHTON LAW REVIEW

signed it, while the defense asserted that the agreement had never
become effective because the required number of signatures had not
been obtained. To that defense, respondents pleaded that the issue
had become res judicata by the decree of an earlier suit, Burke v.
Kleiman.119 This earlier action was brought as a class suit by one
landowner on behalf of all other landowners to enforce the agree-
ment.120 The present defendants, Blacks whose predecessors in
title had signed the agreement, replied that they were not parties
to the Burke suit and that to bind them would be denial of due
process. Ultimately, the Hansberry court determined that to recog-
nize the issue as barred by res judicata would indeed be violative
of the due process clause and turned its decision upon the inade-
quacy of representation of the class in the Burke suit.' 2 1 When set-
ting the foundation for its reasoning, the court stated:

[T] his Court is justified in saying that there has been a fail-
ure of due process only in those cases where it cannot be
said that the procedure adopted, fairly insures the protec-
tion of the interests of absent parties who are to be bound
by it.

1
22

After reviewing various forms of representative actions, the Court
determined that at least for "present purposes" such actions would
satisfy the requirements of due process:

It is familiar doctrine of the federal courts that mem-
bers of a class not present as parties to the litigation may
be bound by the judgment where they are in fact adequately
represented by parties who are present, or where they ac-
tually participate in the conduct of the litigation in which
members of the class are present as parties . . . or where
the interests of the members of the class, some of whom
are present as parties, is joint, or where for any other rea-
son the relationship between the parties present and those
who are absent is such as legally to entitle the former to
stand in judgment for the latter.

In all such cases, so far as it can be said that the mem-
bers of the class who are present are, by generally recog-
nized rules of law, entitled to stand in judgment for those
who are not, we may assume for present purposes that such
procedure affords a protection to the parties who are rep-
resented, though absent, which would satisfy the require-
ments of due process and full faith and credit.128

Utilizing the above language as an overall test of the propriety

119. 355 Ill. 390, 189 N.E. 372 (1934).
120. Id.
121. 311 U.S. at 44.
122. Id. at 42.
123. Id. at 42-43 (empasis added).
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of a class suit, two cases of more recent vintage have turned the due
process issue on "adequacy of representation." Dolgow v. Ander-
son12 4 involved a class action for damages and other appropriate re-
lief against a corporation and its officers and directors, for alleged
manipulation of stock prices by the method of misleading investors.
Cross motions were made by the corporate defendant and the
plaintiffs to determine whether or not the litigation should be
maintained as a class action.' 2 5 The court, while discussing the type
of notice necessary in this, a (b) (3) action, cited Hansberry for the
proposition that "adequacy of representation, not form of notice,
is the crucial consideration."'

26

A second case, Northern Natural Gas Company v. Grounds, 27

is somewhat stronger in its adoption of the adequacy of representa-
tion reasoning. Northern was a class action to determine the title
to helium sold by helium excavation companies. Pursuant to rule
23(c) (1) the court found the action to be of the (b) (1) category, and
did not order notice at the preliminary stage of the proceeding, but
chose to wait until the issue of liability was determined.' 28

Absent requirement of notice in class proceedings under
Rule 23(b) (1) and (2), we regard notice as mandatory only
for class proceedings under 23 (b) (3).129

After citing the Eisen dicta to the effect that notice must be given
to satisfy due process, 1

3
0 the court stated:

We think that the essential requisite of due process as to
absent members of the class is not notice, but the adequacy
of representation of their interests by named parties."'

Yet, the court, apparently unsure of its position in this matter,
did provide that "the best notice practicable under the circum-
stances"'182 be given to all members of the class prior to judgment.
This would allow them the opportunity to challenge the represen-
tation or intervene and also serve to make the extent of the judg-
ment "as broad as constitutionally permissible."'1 3

The adequacy of representation as a protection of due process

124. 43 F.R.D. 472 (E.D. N.Y. 1968).
125. Id. at 4380-81.
126. Id. at 500.
127. 292 F. Supp. 619 (D. Kan. 1968).
128. Id. at 636.
129 Id.
130. Eisen v. Carlisle and Jacquelin, 391 F.2d 555, 564-65 (2nd Cir.

1968).
131. 292 F. Supp. 619, 636 (D. Kan. 1968). See also Pasquier v. Tarr,

318 F. Supp. 1350 (E.D. La. 1970).
132. 292 F. Supp. 619, 636 (D. Kan. 1968).
133. Id.
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which eliminates the requirement of notice has also been proposed
by Professor Moore:

Although the Rule does not command the giving of any
notice to members of (b) (1) and (b) (2) types of class ac-
tions, while it mandates notice in a (b) (3) type of class suit,
the Second Circuit in Eisen v. Carlisle and Jacquelin stated
that notice is required as a matter of due process in all
representative actions. Judge Brown, however, held contra
in Northern Natural Gas Co. v. Grounds. We believe he is
right, and with deference, the Eisen position is not
sound.1

3 4

IV. NOTICE AND THE OPPORTUNITY TO BE HEARD

Many controversies have raged about the cryptic and ab-
stract words of the Due Process Clause but there can be
no doubt that at a minimum they require that deprivation
of life, liberty or property by adjudication be preceded by
notice and opportunity for hearing appropriate to the na-
ture of the case. 85

A. THE PLAINTIFF'S OPPORTUNITY TO BE HEARD

There can be but little argument that opportunity to be heard
is at the heart of our judicial system and at the heart of due proc-
ess. 3 6 The intricate jurisdictional and notice requirements are di-
rected toward bringing about that very opportunity. 37 Although
the right of being afforded the opportunity to be heard is most fre-
quently spoken of in connection with defendants, it is applicable
also to plaintiffs. 138 Unless there is an opportunity to be heard, a

134. Moore, supra note 14, at f 23.55. For other articles on this topic
see Comment, Revised Federal Rule 23, Class Actions, 52 MXNN. L. REV.
509, 521-24 (1967); Comment, Proposed Rule 23: Class Actions Reclassi-
fied, 51 VA. L. REV. 629, 638-40 (1965).

135. Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306, 313
(1950).

136. "The opportunity to be heard is an essential requisite of due
process of law in judicial proceedings." Postal Telegraph Cable Co. v. New-
port, 247 U.S. 464, 476 (1918). See Dohany v. Rogers, 281 U.S. 362, 369
(1930), where the Court when speaking of the Fourteenth Amendment due
process protection stated: "Its requirements are satisfied if [a party to be
bound thereby] has reasonable notice and reasonable opportunity to be
heard and to present his claim or defense, due regard being had to the na-
ture of the proceeding and the character of the rights which may be af-
fected by it." See also Anderson Nat. Bank v. Luckett, 321 U.S. 233 (1944);
Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306 (1950).

137. For a general discussion of jurisdictional requirements and their
purposes, see Cooper v. Reynolds, 10 Wall. 308 (1870); Pennoyer v. Neff, 95
U.S. 714 (1877); Old Wayne Life Ass'n. v. McDonough, 204 U.S. 8 (1907);
Scott v. McNeal, 154 U.S. 34 (1894); Postal Telegraph Cable Co. v. Newport,
247 U.S. 464 (1918).

138. See 29 MD. L. REv. 139, n.10 (1969).
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deprivation of a chose in action and its attendant rights thereby
results. This consequence operates as harshly upon plaintiffs as
upon defendants.

1 39

Of course, in the ordinary lawsuit the problem does not arise.
The plaintiff is the initiator of the lawsuit and the defendant is
guaranteed notice through the normal jurisdictional safeguard of
service of process. Indeed, both plaintiff and defendant are further
protected through the "identity of parties" requirement of res judi-
cata which allows a binding effect only upon parties to the action.140

The problem becomes acute, however, in a representative suit
such as a 23(b) (1) or (b) (2) action, as by its very nature all mem-
bers of a class are not parties to the suit, nor need they be to be
bound thereby241 If res judicata effect is to be given to a class
action judgment (clearly the intent of the Advisory Committee1 42

and an accepted doctrine without which the action would be fu-
tile143), the non-party plaintiffs, or defendants, must be protected.
It is clear that the fundamentals of constitutional due process can
never be subordinated on purely administrative or procedural
grounds, thus the question arises: Can notice, the last traditional
means of initiating and securing the opportunity to be heard, be
made discretionary in certain types of class actions, and adequacy
of representation be made to serve as the sole guarantee of due
process?

Before proceeding to at least attempting an answer to the
above question, it is perhaps best to explain why notice is referred
to as "the last traditional means of initiating and securing the op-
portunity to be heard." A brief discussion of the dilution of juris-
dictional requirements in class actions should suffice.

B. TRADITIONAL CONCEPTS OF JURISDICTION AND THE CLASS AcTioN

The historic safeguard of the opportunity to be heard has long

139. For support of the theory that a chose in action is itself property
within the meaning of the due process clause, see Chemical Foundation v.
E. I. DuPont De Nemours and Co., 29 F.2d 597 (D. Del. 1928), aff'd sub
nom. Farbwerke Meister Lucius and Bruning v. Chemical Foundation, 39
F.2d 366 (3rd Cir 1930), aff'd, 283 U.S. 152 (1931); Martinez v. Fox Valley
Bus Lines, 17 F. Supp. 576 (D. Ill. 1937).

140. For a brief discussion of the meaning of "identity of parties" for
res judicata purposes, see Sunshine Coal Co. v. Adkins, 310 U.S. 381, 402-03.
See also RESTATEMENT OF JUDGMENTS, § 79 and comments thereunder.

141. See Hansberry v. Lee, 311 U.S. 32, 41 (1940), and cases cited
therein.

142. See Notes, supra note 16, at 106.
143. See Eisen v. Carlisle and Jacquelin, 391 F.2d 555 (2nd Cir. 1968);

Philadelphia Electric Co. v. Anaconda American Brass Co., 43 F.R.D. 452,
458-59 (E.D. Pa. 1968).
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been the requirement that before proceeding the court must have
jurisdiction over the parties who will be bound. Pennoyer v.
Neff, 4 4 a case admittedly diluted over the years as to its statement
of law, raised the jurisdictional requirement of service of process
within the state to a constitutional level. Although the Court found
that a proper attachment of property could bind an absent defend-
ant's rights in such property, a judgment which would be person-
ally binding on the defendant required that he be notified by service
of process:

[P]roceedings in a court of justice to determine the per-
sonal rights and obligations of parties over whom the
court has no jurisdiction do not constitute due process of
law ....

As stated by Cooley in his Treatise on Constitu-
tional Limitations, 405, for any other purpose than to sub-
ject the property of a non-resident to valid claims against
him in the State, "due process of law would require appear-
ance or personal service before the defendant could be per-
sonally bound by any judgment rendered."'145

In Postal Telegraph Cable Co. v. Newport,14 the Supreme
Court found the jurisdictional prerequisites to be supportive of the
opportunity to be heard requirement. Thus, just as a state could
not enforce a judgment against a party without the opportunity to
be heard, it could not "give a conclusive effect to a prior judgment
against one who is neither a party nor in privity with a party [with-
out] disregarding the requirement of due process.' 1 47

Yet, despite the deep-rootedness of the requirement of personal
service for jurisdiction, and the recognized inability of a court to
bind non-parties, the Court in Hansberry v. Lee 48 found a class
action to be an exception to the "general rule":

To these general rules [requirements of personal juris-
diction and inability of a court to enforce a verdict against
a non-party] there is a recognized exception that to an ex-
tent not precisely defined by judicial opinion, the judg-
ment in a "class" or "representative" suit, to which some
members of the class are parties, may bind members of
the class or those represented who were not made parties
to it.149

144. 95 U.S. 714 (1877).
145. Id. at 733-34.
146. 247 U.S. 464 (1918). See Old Wayne Life Ass'n. v. McDonough, 204

U.S. 8 (1907). See also Scott v. McNeal, 154 U.S. 34, 46 (1894): "No judg-
ment of a court is due process of law, if rendered without jurisdiction in the
court, or without notice to the party."

147. 247 U.S. at 476.
148. 311 U.S. 32 (1940).
149, Ia/. at 41,
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As the Court explained, the extent of the binding power is not
precisely defined, and some doubt could be raised to the authority
for a court's power to bind non-party defendants who are outside
of the territorial jurisdiction of the court (or for that matter even
plaintiffs in a 23(b) (1) or (b) (2) action who, even if given notice,
cannot opt out).150 However, for purposes of this discussion,
the generally expressed rule that a class action is binding to all
members of the class, both parties and non-parties, regardless of
their location will be accepted; but it will be accepted only in such
circumstances as the opportunity to be heard is guaranteed.

The potentiial infringement of constitutional rights in a class
action situation is now perfectly clear: Due Process demands an
opportunity to be heard, which opportunity had traditionally been
afforded by the jurisdictional requirement of service of process that
serves both to notify a party and to bring him into the action.
This jurisdictional prerequisite became diluted in a class action,
and only what can be phrased as "raw notice" remained.15 1 Now

150. See Keeffe, Levy, and Donovan, Lee Defeats Ben Hur, 33 CoRN.
L. Q. 327, 344-45 (1948), for a brief discussion of the problem. It is impor-
tant to note that the cases cited by the Hansberry court at page 41,-
Smith v. Swormstedt, 16 How. 288 (1853) (distribution of funds to members
of "splinter" church, funds within the state of adjudication); Royal Ar-
cunum v. Green, 237 U.S. 531 (1915) (fraternal-order corporation being
sued by a "certificate holder"); Hartford Life Ins. Co. v. Ibs, 237 U.S. 662
(1915) (right to funds held by an insurance company within the juris-
diction of the court: "[W]hen such common interest in fact did exist, it was
proper that a class suit should be brought in a court of the state where the
company was chartered and where the [fund] was kept." Id. at 672.);
Hartford Life Ins. Co. v. Barber, 245 U.S. 146 (1917); Supreme Tribe of Ben
Hur v. Cuble, 255 U.S. 356 (1921) (involving changes of class of stock and
the handling of funds within the jurisdiction of the court); Christopher v.
Brusselback, 302 U.S. 500 (1937) (shareholders of bank subject to liability)-
involved either the distribution of funds within the jurisdiction of the court,
in which funds the parties and class claimed an interest (a type of quasi-
in-rem jurisdiction), or a corporation-stockholder type of suit where binding
representation has long been an established exception to the rule, based on
implied consent. None of the suits involved the adjudication of abstract
rights, where the! basis for jurisdiction is usually personal service of the
party. See Moore, supra note 14, at 23.11 [5], where Professor Moore
states: "The fact that members of the class are beyond the territorial lim-
its of the class suit is immaterial as to the binding effect of the class suit
judgment." See also 67 HARV. L. REv. 1059, 1066 (1954): "There is a serious
question as to whether the decree in a class action can bind members out-
side the jurisdiction of the adjudicating court. There appears to be no con-
stitutional objection where the original action is brought in a federal court
since Congress could provide for nationwide service of process. An attempt
by a state court without control over any res to bind the members of a class
outside its jurisdiction may conflict with the doctrine of Pennoyer v. Neff"
(footnotes ommitted).

151. "Raw notice" is a term employed to connote notice in the absence
of any service of process requirements.
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rule 23, as revised, provides for an abandonment of even "raw no-
tice" in certain instances, and the question is again raised: Assum-
ing the two traditional safeguards of due process are removed, the
jurisdictional limitation of binding only present parties and the pro-
vision for notice, can the opportunity to be heard still be ade-
quately provided?

C. THE MEAN G OF HANSBERRY V. LEE

Hansberry v. Lee' 52 has often been cited for the proposition
that adequacy of representation, and not notice, is at the heart of
due process in a class action. While it is true that the decision ex-
plored the realities of the alleged "class" and the adequacy of the
representation of the present plaintiffs in the prior "class suit," it
must be remembered that the petitioners argued that the prior suit
could not be res judicata against them because they had been "de-
prived . . . of the benefit of notice and a real opportunity to de-
fend."15 3 And, indeed, the Supreme Court found its duty to be
"to ascertain whether the litigant whose rights have thus been ad-
judicated has been afforded such notice and opportunity to be
heard as are requisite to the due process which the Constitution pre-
scribes."' 54 And the Court further found it was "justified in saying
there has been a failure of due process only in those cases where it
cannot be said that the procedure adopted, fairly insures the pro-
tection of the interests of absent parties who are to be bound by
it.' 55 It was the defendants who argued that the plaintiffs had
been adequately represented in the prior suit and thus were bound
by its judgment. 56 In testing this defense the Supreme Court hy-
pothecated "we may assume for present purposes that such proce-
dure (whereby some of the members of the class could stand in
judgment for all) affords a protection to the parties who are repre-
sented, though absent, which would satisfy the requirements of due
process and full faith and credit."' 57 Utilizing this assumption
which the defendants so strongly relied upon, the Court went on to
find that the conflicting interests of the putative parties to the
agreement could not create a true "class." Thus the representation
of the plaintiffs in the previous suit was not "adequate." It is clear
that this decision did not say that notice as a requisite of due proc-

152. 311 U.S. 32 (1940).
153. Id. at 33.
154. Id. at 40.
155. Id. at 42.
156. Id. at 36.
157. Id. at 43 (emphasis added).
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ess can be dispensed with in favor of adequacy of representation.
The test of adequacy of representation was here applied merely to
dispose of the sole support for defendant's argument. The assump-
tion was made "for present purposes."168

One well known law review article 59 has actually argued that,
"though imperfectly expressed," lack of notice to all members of
the class in Burke v. Kleiman'60 was the "fundamental reason" why
Hansberry precluded that judgment from binding absent class mem-
bers. 6 1 In support of this theory the commentators cite the Hans-
berry Court's statement that state courts or legislatures can adopt
any procedure as to the binding effect of judgments so long as such
procedure complies with due process. Thus had notice been given,
the Burke decree would no doubt have been binding.

A second theory as to the meaning of Hansberry would declare
that lack of notice in the earlier suit was immaterial to the decision
of the case. Proponents of this theory state that adequacy of rep-
resentation is the major test which the Court found must be met
to satisfy due process in a class action. In support of this position,
the proponents point to the Hansberry Court's statement that:

It is a familiar doctrine of the federal courts that members
of a class not present as parties to the litigation may be
bound by the judgment where they are in fact adequately
represented, by parties who are present .... 162

At first blush this statement would appear to support this ar-
gument. However, it is significant that this statement does not
speak of substituting adequate representation for notice. Thus,
adequacy of representation while an important ingredient has not
been treated as the sole ingredient of due process by the above
statement. Further, it should be noted that the cases which the
court cites as support for this proposition were cases where notice
was given and the parties present in the litigation were much
"closer" to the conflict than is true in the usual class action suit.1 63

158. Id.
159. Keeffe, Levy, and Donovan, Lee Defeats Ben Hur, 33 CoRN. L. Q.

327 (1948).
160. 355 Ill. 390, 189 N.W. 372 (1934).
161. Lee Defeats Ben Hur, supra note 159, at 338-39.
162. 311 U.S. at 42-43.
163. Plumb v. Goodnow's Administrator, 123 U.S. 560 (1887) (trustee

was nominal party, held to bind the beneficiary); Confectioners' Machinery
Co. v. Racine Engine and Machinery Co., 163 F. 914 (E.D. Wis. 1908), aff'd
170 F. 1021 (7th Cir. 1909) (privity between manufacturers and one who ac-
tually brought the suit); Bryant Electric Co. v. Marshall, 169 F. 426 (D.
Mass. 1909) (although not a nominal party, in patent litigation, the manu-
facturer of alleged. patent infringement items who directed and paid for the
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What is forgotten by proponents of the second theory is that
Hansberry's treatment of adequacy of representation was based on
an "assumption" made for the "present purpose" of testing the de-
fendants' argument.

In short, adequacy of representation alone, without notice re-
quirements, was the farthest point which the Court was willing to
consider as minimal means of meeting the due process requirement
of insuring an opportunity to be heard. And the Hansberry class
failed even in this farthest extension of the doctrine. The Court
did not even need to reach the issue of notice because it found the
representation to be inadequate-a requirement firmly entrenched
in both the former and present rule 23.164 It is more than likely
that had the Court considered the representation to be adequate, the
assumption would never have been made.165 Those courts which
use the statement as a basis for the representative theory are ig-
noring the intent of the Hansberry Court to restrict its presump-
tion to the case before it. The ability to dispose of notice was not
decided by Hansberry. It didn't have to be. Thus courts who uti-
lize Hansberry to find that "the essential requisite of due process
as to absent members of the class is not notice but the adequacy
of representation,"'1 66 are substantially misconstruing the thrust of
the decision.

The ambiguous language in Hansberry should be read in the
light of a more recent Supreme Court decision, Mullane v. Central
Hanover Bank and Trust Co.,1 67 which, although admittedly not
involving class action litigation, is a landmark decision in its discus-
sion of notice as an integral and necessary element of due process:

An elementary and fundamental requirement of due
process in any proceeding which is to be accorded finality is
notice reasonably calculated, under all the circumstances, to
apprise interested parties of the pendency of the action and
afford them an opportunity to present their objections.' 68

The Mullane Court, stressing heavily the value of notice and its
necessity, continued on with its oft-quoted phrase:

defense, and was stipulated as a defendant, held to be a defendant for res
judicata purposes).

164. See Moore, supra note 14, at 23.07 [1].
165. In addition, the cases cited in support of the quoted section would

tend to limit its application-they were all corporation-stockholder-assess-
ment cases. Bernheimer v. Converse, 206 U.S. 516 (1907); Marin v. Auge-
dahl, 247 U.S. 142 (1918); Chandler v. Peketz, 297 U.S. 609 (1936).

166. Northern Natural Gas Co. v. Grounds, 292 F. Supp. 619 (D. Kan.
1968). See text at notes 117 to 133 supra.

167. 339 U.S. 306 (1950).
168. Id. at 314 (emphasis added).
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But when notice is a person's due, process which is a
mere gesture is not due process. The means employed must
be such as one desirous of actually informing the absentee
might reasonably adopt to accomplish it.8 9

In summary, "opportunity to be heard" is the most fundamental
requisite of due process which has historically been achieved by
such procedural requirements as service of process and notice. Theo-
retically, as long as this due process minimum is met, the methods
for achieving it can vary. As the Supreme Court stated in Hannah
v. Larche:170

"Due process" is an elusive concept. Its exact bounda-
ries are undefinable and its content varies according to spe-
cific factual contexts .... Therefore, as a generalization,
it can be said that due process embodies the differing rules
of fair play-, which through the years, have become associ-
ated with differing types of proceedings.' 17

Thus, as earlier pointed out in the discussion of Pennoyer v.
Neff, 72 the doctrine of binding only persons who are properly
served was established only to be diluted "to an extent not precisely
defined" in class action litigation.1 7 The Supreme Court has spoken
sparingly in the past 50 years concerning the problem of notice,
and while it can safely be said that it has not substituted the notice
requirement for one consisting solely of adequacy of representation,
to what extent it has retained notice in class actions, or will retain
it in the future, is anything but clear. Considering the open invita-
tion of rule 23(d) (2) together with the statement in Hannah, it
might easily be concluded that so long as some adequate substitute
for notice is available so as to completely protect the opportunity to
be heard, notice might become expendable in the interest of proce-
dural or administrative economy. 17 4

169. Id. at 315. Note that it is the reasonableness of the device em-
ployed, and not the actual reception of notice which determines the consti-
tutionality of the purported litigation.

170. 363 U.S. 420 (1960).
171. Id. at 442-43.
172. 95 U.S. '714 (1877).
173. See text at notes 144 to 150 infra.
174. Two other Supreme Court decisions worthy of special note are Su-

preme Tribe of Ben Hur v. Cauble, 255 U.S. 356 (1921), and Sam Fox Pub-
lishing Co. v. United States, 366 U.S. 683 (1961). In Ben Hur, a fraternal
benefit association organized under the laws of Indiana was intially sued in
the United States District Court for Indiana in a class suit by "Class A"
benefit certificate holders. All of the parties-plaintiff in the initial action
were citizens of states other that Indiana, and the action involved a reor-
ganization and the control and distribution of the association's funds. Sub-
sequent to the initial suit, and after the entry of a final decree therein,
Indiana "Class A"' members sued the association in State court, on the same
issues. The principal case involved a suit by the association to restrain
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Opportunity to be heard, a constitutionally protected right, is
never expendable. Thus it is necessary to ask: What does notice
provide toward that opportunity that adequacy of representation
cannot? Is there any valid reason to retain notice? What are the
practicalities involved?

D. THE VALUE OF NOTICE

At first glance, it is apparent that in several areas notice in a
(b) (1) or (b) (2) action accomplishes little toward the protection of
absent class members: (1) Since there is no opportunity to opt out
in a 23 (b) (1) or (b) (2) action (unlike in a (b) (3) where (c) (2)
provides for a method of opting out), notice does not serve to enable
one to remove himself from the class; 175 (2) Opposition to the
bringing of a class action will not serve generally to destroy the
class (absent almost total opposition in which event notice would
obviously serve a useful purpose), thus notice serves no useful pur-

prosecution of the suit in the state court, basing its action on the proposi-
tion that the issues were adjudicated as to the plaintiff class in the earlier
action. The trial court dismissed, and the Supreme Court reversed:

If the federal courts are to have the jurisdiction in class suits
to which they are obviously entitled, the decree when rendered
must bind all of the class properly represented. The parties and the
subject-matter are within the court's jurisdiction. It is impossible
to name all of the class as parties, where, as here, its membership is
too numerous to bring into court. The subject-matter included the
control and disposition of the funds of a beneficial organization and
was properly cognizable in a court of equity. The parties bring-
ing the suit truly represented the interested class. If the decree is
to be effective and conflicting judgments are to be avoided all of
the class must be concluded by the decree.

255 U.S. at 367.
From the record it appears that there was no notice of any sort imple-

mented in Ben Hur, and that fact, although not mentioned by the court, has
caused more than slight concern for several commentators. See e.g., Keeffe,
Levy, and Donovan, Lee Defeats Ben Hur, 33 CORN. L. Q. 327, 337-39 (1948);
CHAFFEE, Representative Suits-2, With Special Reference to Federal Rule
23, in SOME PROBLEMS OF EQUITY 243, 254 (1950).

Sam Fox Publishing Co. is the most recent case to reach the Supreme
Court in which an analysis of the binding effect of a judgment in a class ac-
tion was called for. Justice Harlan, for a unanimous Court, in discussing the
limitations on intervention as of right, stated:

[T]he judgment in a class action will bind only those members of
the class whose interests have been adequately represented by
existing parties to the litigation.

366 U.S. at 691.
Of course, this does not stand for the proposition that adequacy of repre-
sentation is the sole necessity for a binding judgment.

175. See Van Gemert v. Boeing Co., 259 F. Supp. 125 (S.D. N.Y. 1966):
"No such option [to exclude one's self from the class so as not to be bound]
exists to members of a class in an action maintained under Rule 23(b) (1)
or (2)." Id. at 130; Moore, supra note 14, at 23.60.
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pose in that avenue of attack; 1 76 (3) Closely related to the preceding
is the fact that a judgment, once rendered, is good even against
those who object to the bringing of a class action;1 77 and (4) Al-
though notice might serve to enable a non-party class member to
challenge the representation as inadequate,178 it must be recognized
that that right is available at a later time, for a class action adju-
dicated without adequate representation is a denial of due process
and subject to collateral attack.179 However, notice would serve to
improve the procedural position of the absent class member by
enabling him to mount a pre-judgment attack on adequacy without
the heavy burden attendant upon a collateral attack. Collateral at-
tacks arise after the merits have already been decided and courts
are generally less prone to overturn a trial court's determination
that the representation was adequate.

Yet, for all that it does not accomplish, notice still gives the
class member the opportunity to intervene, an opportunity which
will rarely, if ever, be denied. It is interesting to note that concur-
rent with the 1966 revision of rule 23, there occurred a revision of
rule 24 (a). Prior to 1966, rule 24 (a) (2) permitted intervention as
of right only when "the representation of the applicant's interest
by existing parties is or may be inadequate and the applicant is or
may be bound by a judgment in the action."' 80 As the Advisory
Committee commented:

If the "bound" language was read literally in the sense of
res judicata, it could defeat intervention in some meritor-
ious cases. A member of a class to whom a judgment in a
class action extended by its terms . . .might be entitled
to show in a later action, when the judgment in the class
action was claimed to operate as res judicata against him,
that the "representative" in the class action had not in fact
adequately represented him. If he could make this show-
ing, the class action judgment might be held not to bind
him. If a class member sought to intervene in the class
action proper, while it was still pending, on ground of in-
adequacy of representation, he could be met with the argu-
ment: if the representation was in fact inadequate, he
would not be "bound" by the judgment when it was sub-
sequently asserted against him as res judicata, hence he

176. See Sullivan v. Houston Indep. School Dist., 307 F. Supp. 1328
(S.D. Tex. 1969); Wright, Class Actions, 47 F.R.D. 169 (1970). Bonner v.
Texas City, 305 F. Supp. 600 (S.D. Tex. 1969).

177. See Snith v. Alleghany Corp., 394 F.2d 381 (2d Cir. 1968); Re-
search Corp. v. Asgrow Seed Co., 425 F.2d 1059 (7th Cir. 1970).

178. FED. R. Civ. P. 23(d) (2).
179. See Hansberry v. Lee, 311 U.S. 32 (1940).
180. FED. R. Civ. P. 24(a) (2) (1948).
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was not entitled to intervene; if the representation was
in fact adequate, there was no occasion or ground for inter-
vention.i18

The rule was accordingly amended to provide for intervention as
of right in certain instances, "unless the applicant's interest is ade-
quately represented by existing parties."'18 2 As the trial court un-
der present rule 23(a) (4) is required to find adequacy of represen-
tation prior to the maintainability of a class suit, the change ap-
pears to be one of form, and not substance; but the Advisory Com-
mittee evidenced a desire for a liberal application of the rule:

A class member who claims that his "representative" does
not adequately represent him, and is able to establish that
proposition with sufficient probability, should not be put to
the risk of having a judgment entered in the action which
by its terms extends to him, and be later obliged to test
the validity of the judgment as applied to his interests by
later collateral attack. Rather he should, as a general rule,
be entitled to intervene in the action.88

Of course, even if intervention as of right is not deemed possible,
intervention under 24(b) at the discretion of the court remains. 8 4

The important point is that the Committee stressed the incon-
venience and hardship that is worked by collateral attack and the
importance of intervention. Only notice can alleviate the former
and make possible the latter.

The effect of notice and intervention is obvious: Once a party,
the class member can at best bring to light aspects of the case not
heretofore considered, even by a competent representative, and at a
minimum broaden the representative base. The individual inter-
vening class member may even employ his own counsel, who may
be far more competent than presently employed counsel and who
might raise possible issues which could change the entire complex-
ion of the action. Should any less opportunity be granted to
one whose rights are about to be adjudicated? As Mullane has
stated:

This right to be heard has little reality or worth unless
one is informed that the matter is pending and can choose

181. Notes, supra note 16, at 110.
182. FED. R. Civ. P. 24(a) (2).
183. Notes, supra note 16, at 110 (emphasis added).
184. "Upon timely application anyone may be permitted to intervene in

an action: .. .(2) when the applicant's claim or defense and the main ac-
tion have a question of law or fact in common . . . . In exercising its
discretion the court shall consider whether the intervention will unduly
delay or prejudice the adjudication of the rights of the original parties."
FED. R. Civ. P. 24 (b).
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for himself whether to appear or default, acquiesce or con-
test.1

8 5

Notice and a protection of the opportunity to be heard is, as
has been explained, deeply embedded in the nature of our judicial
system. If opportunity to be heard means anything, it means just
that: an opportunity. Not a "representative opportunity" to have
one's rights adjudicated by a "similar" party. Although notice can
oftentimes be expensive and cumbersome, the balance that must be
struck between substantive and procedural niceties cannot infringe
on basic constitutional protections. As a somewhat reluctant con-
clusion, it is obvious that the proponents of the representative the-
ory have failed to "overcome the inertia" or meet the "heavy bur-
den" of adequately protecting the opportunity to be heard in rely-
ing solely on "adequate representation" without the use of notice
procedures of any kind.

Two additional arguments in support of notice in a 23(b) (1)
or (b) (2) action should be stressed prior to conclusion: First, the
(c) (2) mandatory notice provided for in a (b) (3) class action "is
designated to fulfill requirements of due process to which the class
action procedure is of course subject."'18 6 It is felt that because of
the "several" nature of (b) (3) claims that mandatory notice is re-
quired to protect the due process opportunity to be heard. A (b) (3)
class member also is afforded the opportunity to "opt out", and if
he chooses not to do so is effectively granted intervention as of
right.187 Notice, opting out, and intervention of right are all denied
to a (b) (1) or (b) (2) class member, on the other hand, because of
the lack of separable interests, or, as Moore explains it, of the
"jural relationship" between the class members. 1 88  Perhaps the
nature of the relationship of the parties in a (b) (1) or (b) (2) action
does call for some relaxing of procedural requirements, but it seems
more than enough to eliminate the right to opt out, or intervene,
without also eliminating notice. The adequacy of representation
argument holds that since there is no right to opt out in a (b) (1)
or (b) (2) action, notice is not necessary.' 8 9 However, that very ab-
sence of a right to opt out, should make notice even more necessary.

Second, proponents of the representative position have pointed
to what they consider the general scheme of the rule, that is, the

185. Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306, 314
(1950).

186. Notes, supra note 16, at 107.
187. FED. R. Civ. P. 23(c) (2) (c) provides for entrance on appearance

through counsel should the class member chose not to exclude himself.
188. Moore, supra note 14, at 1J 23.55.
189. See Brief for Appellant at 16-17, Pasquier v. Tarr (5th Cir. 1971).
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providing by rule 23 of different devices for the satisfying of the
requirement of due process depending on the nature of the class
action involved.190 It is apparent that the Advisory Committee, in
providing for both mandatory and discretionary notice "designed
to fulfill requirements of due process to which the class action pro-
cedure is of course subject" 191 and its subsequent citation of both
Hansberry and Mullane was seemingly in understandable confusion
as to what due process indeed required. This is somewhat borne
out by its revision of rule 24(a) to allow intervention more easily in
(b) (1) or (b) (2) class actions at the same time as it placed the
sending of notice, a necessary prerequisite to intervention in most
instances, on a discretionary basis.

As to any procedural difficulties inherent in the sending of no-
tice, there is no reason why more stringent requirements than were
laid out in Mullane would be necessary. To repeat what the court
in Mullane so aptly stated:

[W] hen notice is a person's due, process which is a mere
gesture is not due process. 1 92

V. CONCLUSION

In view of the apparent demise in class actions of such proce-
dural protections of the opportunity to be heard as jurisdictional
service of process requirements, and a binding of only parties to
the suit, notice, as the last traditional vestige of protection, cannot
be done away with without assurances that its replacement will be
"every bit as good." Adequacy of representation as the "sole pro-
tector" does not meet the burden, and consequently rule 23 provid-
ing for discretionary notice, is violative of the Fifth Amendment
due process clause when utilized to deny notice entirely.

The rule should be changed to provide for mandatory notice
in all types of class actions-or it should be interpreted to mean
discretionary as to the type of notice to be given, not the require-
ment of notice. One possible method, and one which would
restrict collateral attack on judgments and thus strike a balance
against the increased procedural load of granting notice, would be
to: (a) provide for notice in all types of class actions; (b) clarify
intervention to the extent that it is of right in all situations; and
(c) hold that the trial court's determination as to the adequacy of
representation is not subject to collateral attack. Although measure

190. Id. at 13.
191. Notes, supra note 16, at 107.
192. 339 U.S. at 315.
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(c) will sometimes work a harsh result, it would lessen the overload
in the courts, encourage intervention and allow a complete adjudi-
cation of the issue in one trial-the ultimate purpose of class ac-
tions, and, as stated, strike a constitutional procedural balance
against the increased burden of notice. Of course, the matter of
adequacy of the type of notice given would still be open to collat-
eral attack; however, courts will generally have little difficulty in
determining how best to reach the members of a class. Hence, such
attacks should occur less often. Thus, while a party may be bur-
dened by the cost of granting notice, he would be assured that upon
so doing, the issue of representation would not be open to collateral
attack whenever he chose to enforce a judgment in his favor.

Walter J. Smith-'72


