
I RECENT CASEI

BANKRUPTCY-DISCHARGE OF TAXES-No DISCHARGE OF "STALE"

TAXEs IN BANKRUPTCY WHEN TAXPAYER HAS CONSENTED TO Ex-

TENSION OF STATUTE OF LIMITATIONS ON ASSESSMENT AND IN-

TERNAL REVENUE SERVICE HAS NOT ISSUED A STATUTORY NOTICE

OF DEFICIENCY-In re Indian Lake Estates, 428 F.2d 319 (5th
Cir.), cert. denied sub nom. Stewart v. United States, 400 U.S.
964 (1970).

The legal and financial affairs of the Indian Lake Estates Cor-
portion have commanded much judicial attention in recent years.1

But no decision involving this corporation's affairs will have a more
far reaching effect than that of the United States Court of Appeals
for the Fifth Circuit in In re Indian Lake Estates.2

The 1966 amendments to the Bankruptcy Act provided that
taxes which are legally due and owing for more than three years
will be discharged in bankruptcy unless the tax liability falls
within one of five exceptions.3 The Fifth Circuit, in Indian Lake
Estates, faced the question of whether taxes which are legally due
and owing for more than eight years fall within one of these excep-
tion when the taxpayer has given written consent to the exten-
sion of the three year period for assessment. By its affirmative de-
termination the Fifth Circuit has adopted an interpretation which
in the view of one commentator will "vitiate the Amendment en-
tirely."

'4

Although the tax issues and legal problems of this taxpayer/
bankrupt are complex and involved, the factual situation of the
instant case can be simply stated. Sometime in 1959 or 1960 the
Internal Revenue Service initiated an audit of the 1957, 1958 and
1959 income tax returns of Indian Lake Estates, Inc. The examina-
tion disclosed the existence of several disputed questions as to the

1. See Indian Lake Estates v. Ten Individual Defendants, 350 F.2d 435
(D.C. Cir. 1965); Indian Lake Estates, Inc. v. Lichtman, 311 F.2d 776 (D.C.
Cir. 1962); Indian Lake Estates, Inc. v. Special Investments, Inc., 154 So.2d
883 (Fla. Dist. Ct. App. 1963).

2. 428 F.2d 319 (5th Cir.), cert. denied sub nom. Stewart v. United
States, 400 U.S. 964 (1970).

3. Section 17a of the Bankruptcy Act, Pub. L. 89-496, § 2, 80 Stat.
270 (1966), amending 30 Stat. 550 (1898) as amended.

4. Lurvey, Tax discharge in bankruptcy: how the new rules work;
difficulty in planning, 28 J. or TAx. 242 (Ap. 1968) [hereinafter cited as
Lurvey].
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propriety of certain deductions and the treatment of certain income
items. "Routine administrative adjustment procedures within the
Internal Revenue Service were commenced."5  Due to the compli-
cated nature of these matters, the Government solicited and re-
ceived fifteen separate written agreements from the taxpayer con-
senting to a fixed extension of the normal three year statute of
limitations on assessment for each taxable year involved. 6 As a
result when bankruptcy occurred on April 16, 1965, the unassessed
tax on these returns was more than eight years old and totaled over
one million dollars without addition of the interest which had ac-
cumulated during these years.7 Upon receiving notice of the bank-
ruptcy, the Internal Revenue Service issued the Form 7900, which
is the counterpart of the 90-day letter,8 notifying the trustee of
the proposed deficiencies. Thereafter assessment of the tax was
made on December 1, 1965. 9 Proof of claim was then filed by the
Government for these and other taxes which had arisen in later
years.'0

The trustee conceded that the Government had a provable claim
since the statutory bar to assessment had been voluntarily ex-
tended; however the trustee claimed that the taxes were discharge-
able under section 17a of the Bankruptcy Act and therefore were
not entitled to priority under section 64. The Government con-
tested this claim by asserting that the taxes in question fell within
the exception to discharge set out in subsection (c) of section 17a(l)
which provides as follows:

A discharge in bankruptcy shall release a bankrupt

5. 428 F.2d at 320.
6. 428 F.2d at 321.
7. In re Indian Lake Estates, Inc., 24 AFTR2d 69-5605 (M.D. Fla.

1968).
8. INT. REv. CODE of 1954, § 6036 requires that the trustee, receiver or

debtor in possession must give the Treasury written notice of the ajudi-
ciation or the appointment of a receiver within ten days of the qualifi-
cation. The Clerk of the Bankruptcy Court is also required by section 58 (e)
of the Bankruptcy Act (11 U.S.C. 94(a) ) to mail to the Commissioner a
certified copy of all orders of adjudiciation in bankruptcy and notice of the
first meeting of creditors to the Treasury and District Director.

9. INT. REv. CODE of 1954, § 6871 (a) allows immediate assessment of
all taxes not previously assessed upon adjudication or approval of a tax-
payer's petition in bankruptcy. This assessment is made whether or not a
deficiency notice has issued in compliance with section 6213 (a) I.R.C.

Once bankruptcy ensues the taxpayer loses his right to the deficiency
notice (known as the 90-day letter) and immediate assessment procedures

apply. See Kornberg v. Tomlinson, 225 F. Supp. 70, aff'd 341 F.2d 300 (5th
Cir. 1965). See also, Kingsmill, When and how is a bankrupt discharged
from Federal tax debt? 31 J. OF TAX. 180 (Sept. 1969).

10, 428 F.2d at 321.
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from all of his provable debts, whether allowable in full
or in part, except such as (1) are taxes which became legally
due and owing by the bankrupt to the United States or
to any State or any subdivision thereof within three years
preceding bankruptcy: Provided, however, That a dis-
charge in bankruptcy shall not release a bankrupt from
any taxes . .. (c) which were not reported on the return
made by the bankrupt and which were not assessed prior
to bankruptcy by reason of a prohibition on assessment
pending the exhaustion of administrative or judicial reme-
dies available to the bankrupt .... 

And, as non-dischargeable debts the Government further claimed
fourth priority status for this liability under section 64 of the Bank-
ruptcy Act which provides:

The debts to have priority, in advance of the payment
of dividends to creditors, and to be paid in full out of bank-
rupt estates, and the order of payment shall be ...
(4) taxes which became legally due and owing by the
bankrupt to the United States or to any State or any
subdivision thereof which are not released by discharge in
bankruptcy: Provided, however, That no priority over
general insecured claims shall pertain to taxes not included
in the foregoing priority .... 12
The resolution of this controversy in favor of the Government

required a finding both of taxes "not reported" on the return and
a "prohibition" against assessment of such taxes. As Referee Paskay
noted: "[S] ince these factors are stated in the adjunctive it is clear
that both must be found to be present before the savings proviso
becomes operative.' 1 3 Both the lower court 14 and the court of ap-
peals, however, had difficulty in discovering any legislative history
or authoritative decisions which would provide a ready guide to the
interpretation of these two factors. As the Fifth Circuit remarked:

This mortal court must attempt to divine the intent
of Congress in a situation where that intent may well be
known only to the Divine. We must say what Congress
meant by two brief phrases in a technical proviso passage
of an amendment to the dischargeable debt provisions of
the bankruptcy laws when an exhaustive examination by
counsel for both parties and this Court of the history of
the legislative processes leading to this enactment fails to
disclose that the meaning or the significance of the lan-
guage critical to our decision, was even really considered.15

After a review of the testimony, committee reports and debates,

11. 11 U.S.C.A. § 35; 80 Stat. 271(1966).
12. 11 U.S.C.A. § 104; 80 Stat. 2701 (1966).
13. 24 AFTR2d at 69-5607.
14. Id.
15. 428 F.2d at 320.
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the circuit court finally concluded that "the specific provision
which controls the case at bar just never received direct public con-
gressional attention or explication."' 6

The referee in the lower court, however, did not find the leg-
islative history so devoid of assistance. Instead, the Committee
Report of the House of Representatives, No. 687, was seen by the
lower court to clearly indicate that

the three year time limitation proposed was appropriate
under the circumstances because it was the Committee's
belief that such period would not impose an unrealistic or
unfair burden upon taxing authorities and it is ample time
to audit returns and assess deficiencies (emphasis sup-
plied).17

Thus, the referee found that the legislative intent was to recognize
that the three year period for assessment is "sufficient to make
deficiency determinations,' 8 and the exception to discharge provi-
sions were enacted solely "for the purpose of assuring that the
three-year cut-off period is inapplicable in cases where the taxpayer,
because of an affirmative action or because of his failure to comply
with the law regarding filing of returns prevented the Government
either to determine the correct amount of taxes or to make an as-
sessment."' 9

The affirmative act of consenting to an extension of the period
for assessment, however, was not viewed by the referee as one
which created a prohibition on assessment during the extended pe-
riod since "the Government was certainly not bound by such an
agreement and the fact of the matter is that it could have, if it so
desired, send [sic] the 90-day letter the very day such an agree-
ment was executed. ' 20 Thus, the fact that section 6213(a) of the
Internal Revenue Code of 1954 prohibits an assessment until a stat-
utory notice (90-day letter) is sent to the taxpayer does not create
the type of prohibition envisioned by the statute.

[W] hat the government fails to point out is that there was
no regulation or statute which prohibited the Government
to send the 90-day letter and by doing so put the burden
on the taxpayer to challenge the deficiency determination

21

16. Id. at 323.
17. 24 AFTR2d at 69-5608.
18. Id.
19. Id. It should be noted that the other exceptions to the discharge

of tax liabilities deal with failure to file returns, filing of fraudulent or
false returns and failure to pay over trust fund taxes. See section 17a(1)
(a), (b), (d), and (e) of the Bankruptcy Act.

20. 24 AFTR2d at 69-5607.
21. Id.
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As a result the lower court held that the taxes were discharge-
able and found that "it would completely nullify the clear and ex-
press intent of Congress to hold that the execution of an agree-
ment to extend the period of limitation saves the Government from
the requirement to make a deficiency determination within the
three years provided by the amendment. '22

The Fifth Circuit thought otherwise and in reversing the deci-
sion of the district court, the circuit court has raised the question
of whether the Congressional intent in enacting this amendment
has been promoted or vitiated through the interpretation formu-
lated in Indian Lake Estates.

A. DISCHARGEABILITY OF TAXES-HISTORY

Prior to 1966, a bankrupt's tax liabilities were left unaffected
by his discharge under section 17a(1) of the Bankruptcy Act. This
section formerly provided in part:

A discharge in bankruptcy shall release a bankrupt from
all of his provable debts, whether allowable in full or in
part, except such as (1) are due as a tax levied by the
United States, or any State, county, district or municipal-
ity; .... 23

The favored position which this provision accorded to the Gov-
ernment has been under continual attack since 1937. In that year,
the House proposed to delete the provision in its entirety in its ver-
sion of the Chandler Bill;2 4 however, the Senate left the exception
intact 25 as an obvious response to strong Treasury objections that
such a deletion would evoke widespread tax avoidance. 26  Such
objections were repeatedly raised by the Treasury to all sub-
sequent proposals which would allow a discharge of tax claims.27

In 1948, a renewed attempt to alter this provision occurred
when the National Bankruptcy Conference proposed a tax bill
which would allow unsecured tax claims which have been due and
owing for more than one year prior to bankruptcy to be treated as
general unsecured debts and discharged along with other claims. 28

22. Id. at 69-5608.
23. Section 17a of the Bankruptcy Act, 30 Stat. 550 (1898), as

amended.
24. H.R. REP. No. 1409, 75th Cong., 1st Sess. 27, 67 (1937).
25. 83 CONG. REc. 8684 (1938).
26. 83 CONG. REC. 9106 (1938).
27. See Olive, Taxes in Bankruptcy Proceedings, 25 TAxEs 5, 8 (1947)

[hereinafter cited as Olive].
28. H. R. 5829, 80th Cong., 2d Sess. (1948), introduced by Congress-

man Reed on March 11, 1948. For a detailed discussion of this and other
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The proponents of the bill argued that the carryover of the tax
burdens after bankruptcy prevented the bankrupt from obtaining a
fresh start and thus defeated the purposes of the Bankruptcy Act.29

The Treasury again opposed the measure as one which would hand-
icap effective tax administration and result in a loss of revenue.30

These objections obviously had some merit since the proposal
would afford the Government only nine and one-half months after
the due date of the return within which to ascertain and assess the
correct tax due. As was recognized by some commentators this
amount of time was totally unrealistic in those cases where the
Internal Revenue Service initiated an audit of a large or complex
business enterprise:

Even if such speed were possible, the Government would
as a practical matter be able to protect itself only as to
deficiencies which the taxpayer did not choose to dispute.
In determining the tax liability of any sizeable business
enterprise disagreements between the taxpayer and the
Collector are inevitable. A taxpayer's exhaustion of the
intra-departmental remedies for adjustment of differences
would usually leave the Government, although successful,
with a claim due and owing for more than one year, and a
taxpayer's election to litigate in the Tax Court would
invariably have the same result. Such tax claims would
be entitled to no priority and would be dischargeable. 31

The lack of administrative feasibility of the short one-year pe-
riod, however, was not viewed by such commentators as an absolute
deterrent to modifying changes which would limit the Government's
preferred status. Instead, these writers proposed "different time
limitations for different kinds of taxes '3 2 based upon the complex-
ity of the tax and administrative problems involved. As stated by
these authors:

For more complex taxes, such as the federal income tax,
the period should be longer, and probably suspended dur-
ing the time the taxpayer is making use of administrative
or judicial machinery to dispute the assessment.33

proposals of the Conference see Moore and Tone, Proposed Bankruptcy
Amendments: Improvement or Retrogression? 57 YALE L. J. 681 (1948)
[hereinafter cited as Moore and Tone].

29. See Olive, supra note 27, at 8.
30. Id. at 6-8.
31. Moore and Tone, supra note 28, at 702-03 (footnotes omitted).

These commentators, however, do remark that the proposed one-year period"may well be a workable improvement on the present law" with regard to
such taxes as employment and social security tax which are more simple in
their operation. Id. at 703.

32. Id. at 705.
33. Id.
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Thus, the underlying purposes of the proposed amendment to (1)
prevent large accumulations of old taxes which consume the estate
and leave nothing for general creditors, and (2) to force tax officials
to collect their claims promptly thus revealing to other creditors
the existence of the debtor's tax delinquency were found to be
highly desirable even by those commentators who did not agree
with the proposed methods of achieving these goals.34

Ultimately, after more than twenty years of effort,3 5 section 17
was amended to effectuate the desired changes. The final draft,
however, contained numerous exceptions which were intended to
protect the Government against the avoidance of taxation through
abuse of the bankruptcy process. Subsection (a) (1) of the enacted
section reads:

A discharge in bankruptcy shall release a bankrupt from
all of his provable debts, whether allowable in full or
in part, except such as (1) are taxes which became legally
due and owing by the bankrupt to the United States or to
any State or any subdivision thereof within three years
preceding bankruptcy: Provided, however, That a discharge
in bankruptcy shall not release a bankrupt from any taxes
(a) which were not assessed in any case in which the bank-
rupt failed to make a return required by law, (b) which
were assessed within one year preceding bankruptcy in any
case in which the bankrupt failed to make a return re-
quired by law, (c) which were not reported on a return
made by the bankrupt and which were not assessed prior
to bankruptcy by reason of a prohibition on assessment
pending the exhaustion of administrative or judicial reme-
dies available to the bankrupt, (d) with respect to which the
bankrupt made a false or fraudulent return, or willfully
attempted in any manner to evade or defeat, or (e) which
the bankrupt has collected or withheld from others as re-
quired by the laws of the United States or any State or
political subdivision thereof, but has not paid over; ...
And provided further, That a discharge in bankruptcy shall
not release or affect any tax lien ....

As will be noted, the originally suggested one-year limitation
period was increased to three years since the Treasury insisted that
its administrative procedures for handling tax disputes made the
one year period totally impractical. As explained by Secretary of
the Treasury, Henry H. Fowler, in a letter to the Chairman of the
Senate Committee on Finance:

34. Id. at 704.
35. See Kennedy, The Bankruptcy Amendments of 1966, 1 GA. L.

REv. 149 (1967) for a detailed analysis of these amendments and a summary
of their history [hereinafter cited as Kennedy].
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[T] he effect of these bills on the present handling of tax
disputes, which effect was probably unintended, has not
been widely recognized. The Treasury Department
strongly feels that under these bills the great body of
taxpayers will be substantially disadvantaged in the settle-
ment of their tax disputes with the Internal Revenue Serv-
ice (which will be unable to avoid taking precipitous action
to prevent the loss of valuable rights in the event of tax-
payers' bankruptcy).

...Moreover, unless unsecured tax claims maintain their
priority position for at least 3 years after assessment,
it is clear that present administrative procedures for set-
tling tax disputes cannot be continued. Finally, [the Com-
missioner feels that] to provide for discharge rather than
limited collection [limited to a percentage of aftertax earn-
ings] would invite abuses by taxpayers who could utilize
bankruptcy as a means of avoiding their tax obligations.3 6

As noted by Professor Kennedy the substitution of the three year
period, "cut down significantly on the relief to be afforded bank-
rupt tax delinquents. But the bill as finally enacted is a step in
the right direction, and the vigor with which the Treasury Depart-
ment opposed it suggests that it may have a more potential impact
than is readily apparent. '3 7

One such impact has already been revealed by the United States
District Court for the Western District of Pennsylvania when it
decided that the three-year statute of limitations for nondischarge-
able tax liabilities in the Bankruptcy Act and the three-year statute
of limitations on assessments in the Internal Revenue Code 38 are in
pari materia and their meaning should be given a uniform construc-
tion.3 ' Thus, as this court reasoned, when full disclosure of the
facts upon which liability is predicated is made on the face of the
tax return, the taxes due are "reported on the return." Such taxes
were, therefore, considered dischargeable despite the prohibition on
assessment which occurred when the taxpayer petitioned the Tax
Court.40 The court reached this result by utilizing the tests devel-
oped under section 6501 of the Internal Revenue Code in order. to
resolve the question of when taxes are "reported" for purposes of

36. U. S. CODE CONG. & ADMIN. NEWS, 89th Cong. 2d Sess, 53 (1966).
37. Kennedy, supra note 35, at 172.
38. INT. REV. CODE of 1954, § 6501(a).
39. In re Michaud, 317 F. Supp. 1002 (W.D. Pa. 1970). See text at

notes 89 to 97 infra for a further discussion of this opinion.
40. 317 F. Supp. at 1003. INT. REV. CODE of 1954, § 6213 prohibits

assessment of delinquent taxes when a petition is pending before the Tax
Court.
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section 17a(1) (e) of the Bankruptcy Act. Since section 6501
deals with the effect of omission of gross income on the statute of
limitations41 and since the three year statutory period in both the
tax code and the Bankruptcy Act are in pari materia, the court
felt the judicial construction of the one statute equally applicable
to the other.

Another impact recently surfaced when the Fifth Circuit deter-
mined in In re Able Roofing & Sheet Metal Company4 2 that the
three year period is not reinstated when the Government errone-
ously refunds back taxes from closed years in response to a claim
for quick refund based on the carryback of a net operating loss or
investment credit under section 6411 of the Internal Revenue
Code.43 This was true even though the Internal Revenue Code al-
lows the Government three years from the due date of the return
for the year in which the loss or credit arose to recoup the errone-
ously refunded taxes. 44

The problems involved in interpreting new section 17 have not
as yet been fully disclosed, but, it is evident from the few cases
which have already been decided that the language of this section
raises real questions of interpretation. 45  Lurvey attributes this
inartful draftsmanship to a lack of understanding of the tax law
by saying

[I]n attempting to effect the long-overdue reform, draft-
ers of the Amendment apparently were unaware of certain
nuances of Internal Revenue Code phrasing and proce-
dures, and thereby may have created frightful pitfalls.46

William Plumb, while rejecting certain of Lurvey's interpreta-
tions of the Amendment which are premised on the above conclu-
sion, has also concluded that "the language of the amendment is
not well integrated with tax procedures, and it may take years to

41. INT. REv. CODE of 1954, § 6501(e) provides for a six year statute
of limitations on assessment of taxes whenever income has been omitted
which exceeds 25% of reported gross income. See Colony, Inc. v. Com-
missioner, 357 U.S. 28 (1958); Davis v. Hightower, 230 F.2d 549 (5th Cir.
1956); Deakman-Wells Co. v. Commissioner, 213 F.2d 894 (3rd Cir. 1954);
and Uptegrove Lumber Co. v. Commissioner, 204 F.2d 570 (3rd Cir. 1953)
for interpretations of this section.

42. 425 F.2d 699 (5th Cir. 1970).
43. For a further discussion of this case see text at notes 73 to 77 infra.
44. INT. REV. CODE of 1954, § 6501(h), (j) and (m).
45. See In re Able Roofing & Sheet Metal, 425 F.2d 699 (5th Cir.

1970); In re Indian Lake Estates, 428 F.2d 319 (5th Cir. 1970); In re Michaud,
317 F. Supp. 1002 (W.D. Penn. 1970); In re Kopf, 299 F. Supp. 182 (E.D.N.Y.
1969); In re Braund, 289 F. Supp. 604 (C.D. Cal. 1968); and In re Cohen, 21
AFTR 2d 992 (N.D. Ga. 1967).

46. Lurvey, supra note 4, at 242.
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resolve its ambiguities. '47 In his view, the new provisions of this
section "are fascinating not so much for what they accomplish,
which may be very little, as for the complexities and incongruities
they introduce into the law of discharges and priorities in bank-
ruptcy."4"

Most troublesome of the phrases which are utilized in this
amendment are

(a) taxes "legally due and owing,"4 9

(b) taxes "not reported on a return,"50

(c) taxes "not assessed prior to bankruptcy by reason of a
prohibition on assessment,"5 1 and

(d) "discharge in bankruptcy shall not release or affect any
tax lien. '5 2

It is notable that three out of the four above ambiguities arise
in the application of section 17a(l) (c). Yet, while this section has
been termed "[p]robably the most significant exception"5 to dis-
chargeability, the legislative history of this provision is practically
non-existent. Indeed, the Fifth Circuit has concluded that the en-
tire provision "never received direct public Congressional attention
or explication. ' 54 Hence, the judicial attention currently being ac-
corded this provision and the analyses of authorities in the fields of
taxation and bankruptcy provide the sole guides to the application
of this subsection.

47. Plumb, Federal Tax Liens and Priorities in Bankruptcy-Recent
Developments, 74 COMM. L.J. 225, 232 (1969) [hereinafter cited as Plumb].

48. Id.
49. Section 17a (1), Bankruptcy Act, first proviso.
50. Section 17a(1) (c), Bankruptcy Act.
51. Id.
52. Section 17a (1), Bankruptcy Act, second proviso. Although this

section will not be analyzed in the present article, it is obvious that if the
terminology used extends to the unfiled secret tax lien which arises at the
moment of assessment under section 6321 of the Internal Revenue Code, the
provisions of section 17 would be rendered null and void. See Lurvey, supra
note 4, at 244; 1 COLLIER, BANKRUPTCY 17.14, 1617 (14th ed.); Plumb,
supra note 47, at 234; and Plumb, Federal Liens and Priorities-Agenda for
the Next decade, 77 YALE L. J. 228, 269-71 (1967). See also In re Braund,
289 F. Supp. 604 (C.D. Cal. 1968) for a limiting interpretation of the effect
of such liens. The court in In re Braund comments on the language of the
amendments as follows:

Unfortunately the changes which were ... made were accom-
plished by imprecise and unclear statutory language, some of which
even seems contradictory at first reading. Excerpts may be ex-
tracted from the Legislative history which appear to support both
sides in the present controversy.

289 F. Supp. at 606.
53. Plumb, supra note 47 at 233.
54. 428 F.2d at 323.
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B. TAXES "LEGALLY DUE AND OWING"

If taxes become legally due and owing within three years of
bankruptcy, they are not dischargeable. However, when taxes be-
come "legally due and owing within the meaning of the Bankruptcy
Act is a question which cannot be readily answered by the lan-
guage of the Internal Revenue Code since the Code uses no such
phraseology. As pointed out in Senate Report No. 999, "the concept
of 'legally due and owing' has no established meaning in Federal
tax law and also is not likely to be interpreted as providing a con-
cise and consistent date which will be applicable to the many and
varied taxes and factual situations which will arise. '55

The 1948 Conference Bill56 utilized the phrase "legally due
and owing" and provided that taxes upon or measured by net in-
come shall be deemed

"due and owing ... at the time when the amount of such
net income ... is ascertainable, whether or not it has been
ascertained"; and that tax deficiencies are deemed due and
payable "as of the last day of the tax period to which they
relate regardless of the date of assessment." By this def-
inition income taxes are due and owing on the last day of
the calendar or fiscal year, as the case may be, although
returns for that year are not due until two and one-half
months later.57

This interpretation was not adopted by the Senate Finance
Committee which, instead, felt that the "date of assessment" would
best serve as the benchmark for the three year period.58 This date
was considered to be most suitable since it is a concept that is well
established in tax law and it would solve the problem of how to
save taxes which are excepted from discharge from becoming dis-
chargeable once the exception terminates. The Committee points
out, for example, that taxes which are not dischargeable because
assessment is prohibited pending exhaustion of administrative or
judicial remedies are usually not immediately assessed the moment
such remedies are exhausted. If the taxes become dischargeable
between the time the remedies are exhausted and assessment oc-
curs, a taxpayer could file bankruptcy during this interim period
and thereby escape his liability.59 Utilization of "date of assess-

55. S. REP. No. 999 on H.R. 136, 89th Cong., 2d Sess. U. S. CODE CONG.
& ADmIN. NEws, 2448, 2449 (1966).

56. See text at notes 28 to 34 supra.
57. See Moore and Tone, supra note 28, at 702.
58. S. REP. No. 999 on H. R. 136, 89th Cong. 2d Sess. U. S. CODE CONG.

& ADMiN. NEws, 2008, 2015 (1966).
59. Id. Compare Plumb, supra note 47, who states at 233:
The moment the restrictions on assessment are removed (by the
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ment" in lieu of the date taxes become "legally due and owing"
would, in the opinion of this body, resolve this problem and prevent
tax avoidance. The Finance Committee's views, however, were not
adopted by the Senate and the language remained unchanged.

Collier reports that the Government will treat the due date of
the return as the date taxes become "legally due and owing".60

This date has the advantage of certainty and in many instances may
work to the Government's disadvantage if a later assessment is
made. It is Collier's hope that "the court will follow the Govern-
ment's lead and use as the key date, the date when a return must
be timely filed."61

Two recent decisions have supported Collier in his hope. In
In re Kopf6 2 bankruptcy occurred more than three years after the
close of the tax year for which taxes were due but within three
years of the due date of the return for that year. The Govern-
ment claimed that the taxes were not dischargeable since they be-
came legally due and owing on the due date of the return which fell
within three years of bankruptcy. The referee did not sustain this
contention and instead held that the taxes became "legally due
and owing" on the last day of the taxable year although not payable
until the due date.

On appeal to the district court, the referee's order was re-
versed. As was recognized by the district judge, there is authority
for determining that taxes become "legally due and owing" as prov-
able claims in bankruptcy at the time the obligations accrue or be-
come absolute although such liability does not ripen into an obliga-
tion to pay until a later date.63 However, the interpretation of the
phrase "legally due and owing" as it applies to provability of prior-
ity tax claims was viewed as one fashioned to justly achieve a "bal-
ance between the payment of priority tax claims of the State and
Federal governments and the claims of the general creditors in
bankruptcy. '6 4  As such "there is no reason to perpetuate this

taxpayer's execution of a waiver thereof, by his failure to file a
timely petition to the Tax Court with respect to a deficiency notice,
or by a Tax Court decision), the exception is no longer applicable
.... [I]f bankruptcy occurs [after that moment], although before
there is time to assess the tax, make initial collection efforts, and
decide that it is necessary to protect the lien by filing, the tax (if
over three years old) will be discharged and the priority lost, un-
less one of the other exceptions applies (footnotes omitted).
60. 1 COLLIER, BANKRUPTCY 17.14.
61. Id. at 1615.
62. 299 F. Supp. 182 (E.D. N.Y. 1969).
63. Id. at 184.
64; Id. at 187.
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unique definition in determining the exemption from dischargeabil-
ity of prior.tax claims under Section 17(a) (1), as amended." 65

rn the view of the district court, the correct method of inter-
pretation is one which will "harmonize the wording of Section 17 (a)
(1) with the wording of the Federal income tax statute."66 Turning
to the statutory provisions dealing with return filing dates,67 place
and due date for payment of tax,68 time periods for assessment, 69

and period for the running of interest, 70 the court concluded:
In the view of the statutory limitation upon the Gov-

ernment to assess delinquent income taxes "within 3 years
after the return was filed" and in the light of the statutory
provision that interest begins to run upon delinquent taxes
only from the last date prescribed for payment of the tax,
i.e., April 15th, it would seem incongruous to hold that the
income tax became "legally due and owing" on December
31st instead of April 15th of the subsequent year. 71

Thus the "crucial date under Section 17(a) (1) becomes of necessity,
the date payment of the income tax is due and not the date when
such tax might become owing before it becomes due. '72

A second consideration of the "legally due and owing" require-
ment was given by the United States Court of Appeals for the
Fifth Circuit in In re Able Roofing & Sheet Metal Company.73 In
this case the taxpayers incurred a large net operating loss in the
taxable year of 1963 and through utilization of the carryback proce-
dure of section 172 of the Internal Revenue Code and the quick
refund procedure of section 6411 they claimed and received refunds
of taxes paid on their 1960 and 1961 returns. Subsequently the
Internal Revenue Service commenced an audit of the 1963 return
and disallowed a substantial portion of the claimed loss. Reassess-

65. Id.
66. Id. at 185.
67. INT. REV. CODE of 1954, § 6072 (a).
68. INT. REV. CODE of 1954, § 6151(a), (c).
69. INT. REV. CODE of 1954, § 6501.
70. INT. REV. CODE of 1954, § 6601.
71. 299 F. Supp. 182, 185. The court found further support in a state-

ment made by Senator Ervin in sponsoring the 1966 Amendments that:
Almost 190 million Americans know that taxes are legally due

and owing on the 15th of April. The definition of "legally due and
owing" is certainly clear to the most taxpayers, and it should be
clear to the Internal Revenue Service and the Finance Committee.

289 F. Supp. at 186 citing 112 CONG. REc., Part 10, p. 13814.
72. Id. at 187.
73. 425 F.2d 699 (5th Cir. 1970). In Indian Lake Estates the Govern-

ment conceded for the purposes of that action that the taxes were legally
due and owing more than three years prior to bankruptcy thus avoiding a
question which the Fifth Circuit acknowledged "could be fraught with dif-
ficulty." 428 F.2d at 322.
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ments of the refunded back taxes were made and before the Gov-
ernment could collect these amounts the taxpayers filed bank-
ruptcy. The Government then filed its proof of claims and asserted
the taxes were not dischargeable since no liability arose until such
time as the erroneous refund was made which occurred within
three years of bankruptcy. Thus the question was presented:

Do the refunds and their disallowance and the reassess-
ments alter the times when the taxes . . . became due and
owing? 74

The referee, district court and circuit court of appeals all an-
swered in the negative. In the view of the district court, the car-
ryback refund request merely resulted in a recomputation of taxes
that became legally due and owing on April 15, 1961 and April 15,
1962. The fact that payment or repayment was to occur on a later
date was not treated as relevant in determining the dischargeability
of such amounts.75 And as the circuit court pointed out, if the debt
is not treated as resulting from reassessment of the 1960 and 1961
taxes, then the amount due cannot be considered as a "tax claim"
and would not be exempt from discharge. 76

The importance of this decision has not yet been revealed; how-
ever, the escape route which it provides by allowing taxpayers to
obtain a quick refund of back taxes on the strength of an inflated
operating loss and then avoiding repayment through filing bank-
ruptcy may cause the Internal Revenue Service to disallow more
quick refund claims77 and may ultimately require a change in tax
procedures for handling such claims.

On the basis of the above two cases, it seems that the courts
will treat the due date of the return as the date when taxes will
become "legally due and owing." Similarly the Government also
appears willing to utilize such date except in those instances where
refund of back taxes is made as a result of carryback losses or
credits. The utilization of the date when the liability becomes
fixed (the last day of the taxable year) appears to now be relegated
to the interpretation of when taxes become legally due and owing
solely for purpose of provability.

74. 23 AFTR 2d 69-1044, -1046 (M.D. Ala. 1969).
75. Id.at 69-1047.
76. 425 F.2d at 701-02.
77. See 6 CCH Stand. Fed. Tax Rep. at 5435.10 (1971) which states:

Disallowance of application.-The Commissioner may disallow
an application for the reason, among others, that he find it to contain
material omissions or errors of computation. However, if he deems
that any error of computation can be corrected by him within the
90-day period allowed for action on the application, he may correct
the error and allow the application in whole or in part. Determina-
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C. TAXES "NOT REPORTED ON THE RETuRN"

Before the exception to discharge provided in section 17a(1)
(c) becomes operative, the taxes involved must be ones which are
not "reported" on the taxpayer's return.78 Determining when
taxes are so "reported" is a question which has also troubled the
courts.

According to Collier, "This language should mean where the
tax liability was not reported as distinguished from the information
giving rise to the liability. ' 79 Collier, however, offers no authority
to support this conclusion and gives no further development of this
point. Two of the three courts which have considered this phrase
have adopted Collier's interpretation."0 However, the third court
has distinguished both of these decisions and applied the latter
meaning to this terminology.8'

The first court to interpret this phrase was the United States
District Court for the Northern District of Georgia. In In re
Cohen82 that court disposed of the question in one brief paragraph
of its decision by stating:

Bankrupt's contention that he reported his income to
his tax advisor and attorney, and therefore reported all
his income, while appearing from the record untenable, is
considered immaterial in the light of the statutory require-
ment, which speaks not in terms of income but in terms of
the tax liability. The Tax Court has adjudicated this ques-
tion.8

3

No citation to Tax Court authority is given to support the last
statement and it appears the court may have been relying upon ju-
dicial construction of the word "taxes" as used in the Internal Rev-
enue Code for a key to the interpretation of this word in the Bank-
ruptcy Act.

tion as to whether he can correct any error of computation within
the 90-day period, as well as his action in disallowing an applica-
tion in whole or in part, is conclusive. The taxpayer's remedy is to
file a regular claim for credit or refund.

See also Treas. Reg. § 1.6411-1(b) (2).
78. See text of section 17a(1) (c) in text at note 11, supra.
79. 1 COLLIER, BANKRUPTCY, 17.14, at 1620 (emphasis added). Plumb

has also noted:
It is immaterial that full disclosure of relevant information is made
in the return, if the amount of tax liability is understated.

Plumb, Federal Tax Liens and Priorities in Bankruptcy-Recent Develop-
ments, 43 J. OF NAT. CONF. OF REF. IN BANK., No. 2, 44, n.110 (1969).

80. In re Cohen, 21 AFTR2d 992 (N.D. Ga. 1967) and In re Indian Lake
Estates, 428 F.2d 319 (5th Cir. 1970).

81. In re Michaud, 317 F. Supp. 1002 (W.D. Pa. 1970).
82. In re Cohen, 21 AFTR 2d 992 (N.D. Ga. 1967).
83. Id. at 996.
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The Fifth Circuit relied on both Cohen and Collier to reach a
similar conclusion in In re Indian Lake Estates.8 4 Since, as already
noted, neither of these authorities cites any support for its interpre-
tation, this reliance must be grounded mainly upon the reputation
of these sources. However, in its opinion, the Fifth Circuit also
cites the definition of a "deficiency" as set forth in section 6211 of
the Internal Revenue Code to explain the meaning of unreported
taxes.85 It was "obvious" to the court "that the assessment was for
the difference between the amount shown by the taxpayer on its
return and the amount calculated as correct by the Director."86

Thus it became "equally transparent that it was therefore an as-
sessment for an amount of taxes not reported,187 on the bankrupt's
return.

This equation of the tax code's meaning of a "deficiency" and
the Bankruptcy Act's meaning of "taxes not reported on a return"
was strongly argued for by the Government. In its brief, the Gov-
ernment pointed out that the whole section of 17a (1) (c) deals with
taxes which are not assessed and therefore are the subject of judi-
cial and administrative remedies. Such disputed taxes are always
"deficiencies" within the meaning of section 6211. Remedies are
accorded for purposes of settling the question of whether the pro-
posed deficiency has been properly determined. Hence, the terms
used in section 17a (1) (c) would be "meaningless" unless they
"concern a tax deficiency as defined by the Internal Revenue
Code." 8

In the opinion of the referee in bankruptcy for the Western Dis-
trict of Pennsylvania as set forth in In re Michaud, however, the
Bankruptcy Act cannot be subjected to such an interpretation. Re-
jecting the contention that "taxes" mean "tax liability" the referee
remarks,

84. 428 F.2d 319 (5th Cir.), cert denied sub nom. Stewart v. United
States, 400 U.S. 964 (1970).

85. INT. REV. CODE of 1954, § 6211 defines a deficiency as follows:
For purposes of this title in the case of income, estate, and gift
taxes, . . .the term "deficiency" means the amount by which the
tax imposed ... exceeds the excess of-
(1) the sum of

(A) the amount shown as the tax by the taxpayer upon his re-
turn, if a return was made by the taxpayer and an amount was
shown as the tax by the taxpayer thereon, plus

(B) the amounts previously assessed (or collected without as-
sessment) as a deficiency, over-
(2) the amount of rebates, as defined in subsection (b) (2), made.
86. 428 F.2d at 324.
87. Id.
88. See Brief for Appellant at 8 (5th Cir. 1970).
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[I] t would seem that if Congress had intended the provi-
sion to be effective only in cases where the liabilities were
legally and mathematically correct as computed in the tax-
payer's return it would have used said term "tax liabilities"
rather than "taxes. '8 9

Reasoning that it would be "unjust and discriminatory" to make
the dischargeability of taxes depend upon "the irrelevant circum-
stance of whether the taxpayer computed his liabilities in conform-
ity with ultimately approved interpretations of the Internal Reve-
nue authorities in his return when his receipts of income and bona
fide deductions are fully disclosed therein,"90 the referee found that
the key to interpreting the troublesome phrase lay in the close anal-
ogy of the three year pre-bankruptcy period and the three year
statute of limitations on assessment set out in the Internal Revenue
Code.9 1 Since an exception to the three year period for assessment
exists whenever there is a substantial omission of gross income
unless "such amount is disclosed in the return, or in a statement
attached to the return, in a manner adequate to apprise the Secre-
tary or his delegate of the nature and amount of such item," - the
Referee concluded that this disclosure requirement provided the
meaning of the term "reported." Thus, by this view, if the tax-
payer had placed sufficient information on his return to give notice
to the Government of the facts upon which he has computed his tax
liability, his taxes have been "reported" notwithstanding the fact
that the liability may not be correctly computed. Consequently,
section 17a (1) (c) will not except such taxes from discharge even
though assessment has been prohibited pending judicial and ad-
ministrative remedies instituted to correct such computation. Such
an interpretation was deemed necessary in order to promote the
manifest purpose of the Bankruptcy Act which was to remedy the
situation under prior law of "an honest but financially unfortunate
debtor (being prevented from making a fresh start unburdened by
what may be an overwhelming liability for accumulated taxes, and
the inequity resulting to other creditors from the uniform priority
granted all tax claims, no matter how delinquent or stale .... "

This determination was upheld upon appeal to the district
court9 4 and both Cohen and Indian Lake were distinguished from
the present case.

89. 24 AFTR2d 69-5978, 69-5983 (W.D. Penn. 1961).
90. Id. at 69-5985.
91. INT. REv. CODE of 1954, § 6501(a).
92. INT. REv. CODE of 1954, § 6501(e) (1) (A) (ii).
93. 24 AFTR2d at 69-5982 citing S. REP. No. 1158.
94. In re Michaud, 317 F. Supp. 1002 (W.D. Penn. 1970).
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Cohen was described by the district court as a case "different
on its facts and represent(ing) a peculiar situation.95 After noting
that that case involved only one creditor, the United States, and
that the Tax Court had determined the issue of liability in favor
of the Government pursuant to a stipulation in which the taxpayer
conceded the full amount of the proposed deficiency, the court em-
phasized that large amounts of gross income were in fact not re-
ported on the return in Cohen.96 Thus, in the opinion of the
Michaud court, the criteria for the exception to the section 6501
three-year period was present in Cohen and non-dischargeability
was correctly determined. In fact, the district court points out that
because of such a substantial omission

there is a suggestion from the entire record of the case as
recited by the referee that if the issue were pressed by
the government, tax liability might not be dischargeable
under Sec. 17a (1) (d), as a willful attempt to evade.97

Indian Lake Estates was characterized as a case which did not
present a "fundamental conflict with the paramount policy of the
Bankruptcy Act, the effective rehabilitation of the bankrupt and
the equitable distribution of the assets."98 This was so since the
bankrupt in Indian Lake Estates was a corporate debtor whose re-
habilitation was not foremost in the mind of the court when shap-
ing its opinion. Hence, the ready reliance placed upon Cohen by
the Fifth Circuit in deciding Indian Lake could provide no prece-
dent for the Michaud court. This latter court saw its mission as
one which would promote the remedial purposes of the new bank-
ruptcy amendments and achieve the goals of the Act. Turning,
then, to the tax returns of the individual taxpayer in this case, the
district court found that the "bankrupt had filed a tax return in
which all of his gross income was disclosed and the nature and
amount of his claimed deductions were specified."9 9 Hence, "[t] he
denial of a discharge to the bankrupt in this case is contrary to the
fundamental purposes of the Bankruptcy Act and contrary to the
legislative intent of the remedial provisions limiting tax liabil-
ity., 100

The conflict presented between the above two views reflects
the basic struggle which exists in every instance of interpreting the
new amendments-should the language of the Bankruptcy Act take

95. Id. at 1005.
96. Id.
97. Id.
98. Id. at 1006.
99. Id. at 1008.
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on the meaning accorded to seemingly corresponding sections of
the Internal Revenue Code or should the new amendments be given
a literal and independent meaning guided solely by the purposes
stated as the reason for their creation? The resolution of this
problem will be long and difficult since it affects not only the re-
habilitation of the debtor but also the effective administration of
the tax laws.

D. TAXES "NOT ASSESSED BY REASON OF A PROHIBITION ON ASSESS-

MENT PENDING EXHAUSTION OF ADMINISTRATIVE OR JUDICIAL

REMEDIES"

This last phrase presents, perhaps, the most important and the
least understood condition to the exception to discharge embodied
in section 17a (1) (c). According to Lurvey,

Analyzed in detail, Section 17a (1) (c) appears to leave
dangerously in doubt the point along the spectrum of tax
collection proceedings at which a taxpayer could declare
bankruptcy and still gain discharge of past tax debts. The
confusion stems from 17a (1) (c) leaving unanswered ex-
actly when the Amendment considers tax assessment to
be "prohibited."' 01

Section 6213 of the Internal Revenue Code clearly states that,
except in cases of jeopardy assessments, 0 2 no assessment of a defi-
ciency in respect to income tax' 0 3 may be made until a 90-day letter
giving notice of the deficiency has been mailed, nor until the 90-
day period has expired, 0 4 nor, if a petition is filed with the Tax
Court until the decision of the Tax Court has become final. As
pointed out by the referee in bankruptcy in In re Indian Lake Es-
tates, nothing in this section prohibits sending the 90-day notice of
deficiency. However, it must be noted that this notice is generally
not issued while the internal administrative appeals of District Con-
ference and Appellate Hearings are being invoked. Issuance would
only serve to impose a time limit on these procedures and hamper
their effectiveness.

The interpretation of the amendment's language "pending the

101. Lurvey, supra note 4, at 243.
102. INT. REV. CODE of 1954, § 6861 provides that, notwithstanding sec-

tion 6213 (a), an assessment may be made at any time if the Commissioner
believes that delay will jeopardize assessment or collection of a deficiency.

103. Section 6213 has no application to employment taxes since these are
assessed under subtitle C of the Internal Revenue Code.

104. If the notice of deficiency is directed to a person outside of the
United States, this section provides for a 150 day period in lieu of the 90
days.
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exhaustion of administrative ... remedies," however, is susceptible
of a much broader interpretation than just that of aiding the com-
pletion of already instituted appeals within an agency. As one
commentator has pointed out, the amendment speaks not of "pend-
ing administrative remedies," rather it says "pending the exhaus-
tion of administrative remedies."' 0 5 According to this writer

These remedies are as available to a taxpayer who has
merely signed a waiver permitting later audit and determi-
nation of a deficiency as to one who has received a thirty-
day letter. And IRC section 6213 equally prohibits assess-
ment at any time prior to the issuance of the ninety-day
letter, as well as thereafter while further remedies are be-
ing pursued. Furthermore, this interpretation would sug-
gest that income tax claims for periods eight, nine or ten
years in the past would still be entitled to priority if the
thirty-day letter or the ninety-day letter had gone out the
day before the filing of the petition in bankruptcy; but a
claim for the same years would be denied priority if the
audit had been completed and informal conferences held,
but the thirty-day letter (or the ninety-day letter) did not
issue until the day after the bankruptcy petition was
filed.' 06

According to this view there is no need to select which point along
the spectrum is the point at which administrative "remedies" ensue.
Since section 6213 prohibits assessment without regard to the pre-
liminary administrative steps which have been taken, proviso (c) is
interpreted to except from discharge any tax deficiency which has
not been assessed so long as it is still assessable.

As Lurvey has pointed out:
The difficulty with this interpretation is that it would

leave all back taxes non-dischargeable and, in fact, vitiate
the entire Amendment, since no discharge ever could be
had prior to assessment. Assessment always would be pro-
hibited until exhaustion of the 90-day statutory notice pe-
riod, and the Amendment appears to refuse discharge after
assessment. 07

It is Lurvey's contention that the most reasonable interpretation
of the reference to exhaustion of remedies is to limit its operation
to only the 90-day notice period and procedures invoked thereafter
by the taxpayer. Since administrative procedures preceding this

105. Marsh, Triumph or Tragedy? The Bankruptcy Act Amendments
of 1966, 42 WASH. L. REV. 681, 692-93 (1967).

106. Id. (footnotes omitted).
107. Lurvey, supra note 4, at 243. The writer refers to the fact that un-

der section 6322 assessment creates a lien and the second proviso of the
amendment excepts liens from discharge without limiting such exception to
recorded liens.
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notice establish no mandatory waiting period, the Government is
free to issue the 90-day letter at any point. Hence, no real prohibi-
tion exists during that stage of the proceeding.

Lurvey admits, however, that such an interpretation could lead
taxpayers who are being audited to seek discharge relief before the
90-day letter has been issued. Similarly it may cause the Gov-
ernment to forego preliminary negotiation procedures and send im-
mediate notices of deficiency at the completion of the audit.

To overcome these drawbacks Lurvey suggests a subjective
approach which would attempt to determine whether the taxpayer
had a "good faith" motive for declaring bankruptcy or merely
seeks discharge as a tax evasion device. He describes such an inter-
pretation as one, "which, rather than just looking to the 90-day
letters as a prima facie 'prohibition,' consider (s) discharge barred
from whenever back tax liability [has] so 'crystallized' against the
taxpayer that it [can] reasonably be presumed his declaration of
bankruptcy [is] motivated by taxes."' 08

Plumb rejects the above interpretation of Lurvey as one which
"rests on the view that the draftsmen really did not understand
tax law so should not be deemed to have meant what they said.' 10 9

Instead, Plumb adheres to the more expansive interpretation that
all unassessed taxes are non-dischargeable.

From the very inception of the tax liability, assessment of
additional tax is prohibited unless the full procedure is fol-
lowed. I believe, therefore, that any unassessed federal
income, estate or gift tax deficiency, no matter how old
the liability may be, cannot be discharged or denied pri-
ority, whether the matter at the time of bankruptcy had
reached the Tax Court, was actively subject to adminis-
trative negotiations, or was simply held in an inactive file
under extentions of the statute of limitations." 0
In proposing a new draft of section 17a (1) (c) Plumb indicates

he would drop the phrase that failure to assess must be "by reason
of a prohibition on assessment pending the exhaustion of adminis-
trative or judicial remedies available to the bankrupt." He would
except from discharge all unassessed taxes and he states, "If such
an unassessed liability remains open beyond three years, it is be-
cause the taxpayer consented to an extention of the statute of limi-
tations in order to induce more prolonged consideration of his tax
liability." ''1

108. Id. at 244.
109. Plumb, supra note 47, at 233.
110. Id.
111. Id. at n.140.
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But, it is not true that unassessed taxes which are still capable
of assessment always result from the taxpayer's express consent
to an extension of the time for assessment. Section 6501(e) provides
a six year statutory period for assessment when there has been an
omission of a substantial amount of gross income. Returns filed
without the proper signature of the taxpayers are not considered
"returns" and, therefore, are not subject to the statute of limita-
tions. 1 2 Returns filed claiming non-recognition of a gain realized
on the sale of a personal residence or on an involuntary conversion
remain open for assessment for 3 years from the date the IRS is
notified by the taxpayer of the cost of replacement or his intent
not to replace or his failure to make a timely replacement. 113 Fraud,
of course, suspends the statutory assessment period indefinitely,11 4

however, section 17a (1) (d) deals specifically with such cases. And,
a return which is filed after the due date will be subject to an as-
sessment period running from the date of filing and not the due
date." 5 These examples all indicate that it is not necessary for the
taxpayer to consent to extend the statutory assessment period in
order for unassessed taxes to remain assessable.

The Fifth Circuit, in In re Indian Lake Estates,"6 was thus
confronted with these conflicting interpretations of the commenta-
tors. Yet, the "plain meaning". 17 of the statute was found to con-
trol.

Thus if it is assumed that the draftsmen of the 1966
amendments understood tax law and are deemed to have
meant what they plainly said, an unassessed federal tax
liability is prohibited and therefore not discharged if the
"90-day letter" has not been sent out, regardless of how
old the subject tax liability may be.118

Such an interpretation, of course, enables the tax collector to
recover deficiencies which have accumulated over the years with-
out danger of loss through bankruptcy discharge. As an even
greater advantage to the collector, the holding also affords the Treas-
ury far more time than the three year period which Secretary of
the Treasury Fowler felt was so necessary for the settlement of tax
disputes.1 9

112. INT. REV. CODE of 1954, §§ 6061-6065.
113. INT. REV. CODE of 1954, § 1034(j).
114. INT. REV. CODE of 1954, § 6501(c).
115. INT. REV. CODE of 1954, § 6501(a).
116. 428 F.2d 319 (5th Cir.), cert. denied sub nom. Stewart v. United

States, 400 U.S. 964 (1970).
117. Id. at 320 and 323.
118. Id. at 324.
119. See text at note 36 supra.
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Moreover, the decision flies in the face of the stated purpose
for the 1966 bankruptcy amendments. As the Fifth Circuit ac-
knowledged,

Congress, in the course of debates and reports, frequently
said it intended for the 1966 amendments to press taxing
authorities to act more expediently in dealing with tax
claims, both so they would not cumulate to ruinous pro-
portions and so that their existence could be more promptly
known to general creditors.1 20

The million dollar deficiencies of this taxpayer which accumu-
lated during the confidential negotiations concerning settlement
could only work to the disadvantage of creditors who had no means
of knowing that the credit which they extended during this eight
year period could only be recouped in bankruptcy after satisfaction
of the Government's priority claims. The unfairness of this situa-
tion was obviously intended to be remedied by the three-year pe-
riod of section 17a (1) (c).

While the Fifth Circuit's determination works to the conveni-
ence of the Internal Revenue Service by saving it from interrupting
audit and conference procedures to make an assessment, the result
also works to the detriment of the bankrupt, himself. The goal of
rehabilitation of the debtor which the amendments were intended to
promote were not foremost in the mind of the court in Indian Lake
Estates since the debtor here was a corporation. But, the decision,
if applied to an individual will leave the bankrupt faced with the
same heavy tax debts after bankruptcy as encumbered him before.
Rehabilitation in such instances will be difficult, if not impossible.

CONCLUSION

The dilemma created in trying to accommodate taxing proce-
dures to bankruptcy goals is highlighted in the Indian Lake deci-
sion. Whether a bankrupt can be given a fresh start and still re-
main subject to unassessed taxes, and whether a general creditor
can be accorded a fairer claim to the bankrupt's assets and yet be
relegated to share only in those assets which remain after the satis-
faction of secret tax debts are questions which call for a negative
answer. And yet, the problems of effective tax administration and
prevention of tax evasion through misuse of bankruptcy also per-
vade these issues. Only legislation drafted with careful thought
and precision can bring the tax code and the Bankruptcy Act into
effective agreement. In the meantime the struggle to achieve the

120. 428 F.2d at 323.
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goals of both statutes will continue and taxpayers throughout the
nation will be unsure of how the processes of bankruptcy will af-
fect the debts which they may, without knowledge, be accumulating
on the books of the Treasury.

Harvey Jackson-'72


