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I. INTRODUCTION

Upon the law, and hence upon lawyers, falls the task of maintain-
ing that degree of stability, predictability, and understanding of
competing values which prevents the hasty implementation of the
unleashed vicissitudes of temporal political opinion. Through the
development of legal principles, not only in the legislative process,
but also in the slower but perhaps even more pervasive process of
the case-by-case honing of the common law, lawyers provide the
jurisprudential understanding by which legal progress must be
measured.

The vicissitudes of temporal political opinion have recently been
greatly concerned with reform of the existing traditional system of
automobile accident reparations, and the delicate and vitally im-
portant jurisprudential questions, so often lost in the cacophony of
political controversy, can be salvaged for examination and necessary
consideration only through the concentrated efforts of lawyers.
Neither the traditional system of reparations nor any reform pro-
posal can be justified without a detailed and perceptive under-
standing of its jurisprudential base; yet the political controversy has
evolved into a legal controversy with little of this requisite under-
standing evidenced in the debate.

Even though all the countries of the western world share to some
degree a common cultural heritage, it is somewhat surprising, given
the diversity of life style and governmental apparatus among those
nations, that all of those countries generally share an automobile
accident reparations system not greatly dissimilar from that of the
United States. Yet, that is the case.

Of course, certain collateral aspects of the legal systems in these
other countries, having an effect upon their automobile insurance
reparation system even though not necessarily a direct part of that
system, have developed with the purpose of serving the peculiar
social values deemed important in those countries, just as certain
details of American law have been developed in order to serve the
social values in our country. The traditions of social conformity,
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individual dependence and reliance upon the central state, and a
higher tolerance of governmental interference in the ordinary day-
to-day affairs of men than would be characteristic of the traditional
American ideal, have all served to somewhat simplify the automo-
bile accident reparation problem in these other countries. Without
the necessity of placing great value upon individual freedom of ac-
tion in the allocation of personal resources, complex compulsory
governmental schemes have readily been implemented in an at-
tack upon tangible social ills, with much less thought than would
traditionally be required in America given to the sacrifice of the in-
tangibles of individual liberty involved in the process.'

These other Western countries have generally implemented a
program of forced governmental social health, hospitalization, and
accident insurance. Inasmuch as individuals under such a system
may not allocate their resources in any way not in accordance with
such a governmental program, there is no difficulty that they might
place themselves in such a position where they expect to avoid such
injuries except as may be caused by a tort-feasor, and to recover
their cost in that event from the tort-feasor. Generally speaking,
liability insurance is compulsory in these countries, regardless of
driving record, past history, or other relevant data, and thus there
is little chance that a suing victim would be financially unable to
recover damages." Government sponsored pools have been formed
to fill such slight gaps as do in fact exist.:,

Still obviously grounded in the degree to which individual
rights are subordinated to the governmental interpretation of the
general welfare, another significant difference between our coun-
try and these other Western countries is that their legal systems
are much less effectively designed to promote the awarding of ap-
propriate damages to accident victims than is the system in our
country. Most often, neither trial by jury nor retention of an at-
torney on the basis of a contingent fee is allowed.

Given these differences, it is not only somewhat surprising that
the automobile accident reparation systems in these Western
countries are based upon the same principles of tort liability that
form the foundation of the American system, but it is also a good
deal easier to understand how those systems might function con-
siderably "smoother" than the same type- of system in the United
States., There is danger, however, in equating "smoothness of op-

1. R. KEETON & J. O'CONNELL, BASIC PROTECTION FOR THE TRAFFIC VICTIM: A BLUE-
PRINT FOR REFORMING AUTOMOBILE INSURANCE 189-217 (1965) (hereinafter cited as Keeton
& O'Connell).

2. Id.
3. Id.
4. See generally Keeton & O'Connell, supra note 1, at 13-15; JONES, THE COURT,
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eration" with "efficiency". In diversity there is strength, as has
been demonstrated through the operation of the American con-
stitutional system of individual rights, but in diversity there is also
conflict and complication. It is the freedom of the individual to
allocate his private resources in such a way as to create a demand
for financial responsibility upon the part of potential tort-feasors
that creates the need for an effectively operating automobile in-
surance reparations system which functions to allocate the costs
of automobile accidents in a morally and rationally appropriate
fashion. It is obvious that to eliminate the individual citizen's op-
tion is to force elimination of the need, but in social terms such a
solution can hardly be deemed efficient. Treating responsible
drivers and irresponsible drivers alike, to the extent that all drivers
are forced to purchase insurance, obviously effectively eliminates
problems generated by irresponsible drivers who fail to meet their
social obligation, but the elimination of that problem occurs only
as a result of the deprivation of the individual freedom of irrespon-
sible and responsible motorists alike.'

Lastly, the operation of legal systems designed to discourage the
presentation of claims will greatly alleviate the burden upon the
reparations system by "sweeping the problem under the rug," but
only at the expense of the individualized personally-tailored dam-
age award that Americans, with their more personalized standard
of justice, have come to expect.

II. THE DEVELOPING PROPOSALS

A. COLUMBIA REPORT

Generally speaking, compensation systems for automobile ac-
cidents were established in other western countries some time be-
fore the problem came to the active attention of American scholars,
and such systems thus serve as the forerunners to the automobile
insurance reform movement in the United States. The first really
important manifestation of the automobile insurance reform move-
ment in the United States was the Columbia Report of 1932.6 The

THE PUBLIC AND THE LAW (1965); RESEARCH INSTITUTE OF LAW, DOLLARS, DELAY AND THE
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can Bar Association in St. Louis, Mo., August 10, 1970.

5. See C. BRAINARD, AUTOMOBILE INSURANCE 201-03 (1961) (hereinafter cited as
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Columbia Report regretably failed to acknowledge the just-men-
tioned distinction on which the American system of automobile
accident reparations was based, and which added to the complica-
tions inherent in the operation of our system. Consequently, the
Report failed to differentiate between the value choices inherent
in the existing system, a political question, and practical problems
created by the malfunctioning under certain circumstances of the
existing system, a legitimate object of "reform". Perhaps these
oversights can be forgiven in view of the desperate temper of the
times during which the Columbia Report was issued. At any rate,
although the Columbia Report was never seriously considered for
legislative adoption except in four states,7 it was undoubtedly the
object of widespread and intense interest, discussion, and con-
troversy. It was at that time, and remained till 1965, the most im-
portant American manifestation of the automobile insurance reform
movement.

The most primary and fundamental change advocated in the
Columbia Report was the replacement of the various financial
responsibility laws in the United States (designed to distinguish as
best as possible between an irresponsible and responsible motorist,
with the requirement that the irresponsible motorist be allowed to
drive only upon presentation of evidence of the financial respon-
sibility necessary to meet, at least to some degree, potential claims
from tort suits resulting from his negligent driving)8 with a system
of universally compulsory automobile insurance. That is, all motor-
ists, demonstrably responsible and irresponsible alike, would be re-
quired by the government to purchase automobile insurance or be
denied the right to drive. This feature of the plan was, as we have
seen, an American adaptation of the principle already previously
well established in some other Western countries, abrogating in-
dividual freedom and responsibility in favor of collective social
legislation.

The second significant characteristic of the Columbia Report was
that the insurance was not liability insurance, based upon proof of
negligence, but rather a form of direct insurance, purchased by the
registrant of a motor vehicle for the benefit of any individual suf-
fering personal injuries or death, without regard to fault, caused by
the operation of the motor vehicle. This was achieved by the com-
bination of so-called "liability insurance" with "strict liability,"
or liability created by law solely by the existence of personal in-
juries or death, rather than by any manifestation of negligence or
fault.

7. Connecticut, New York, Virginia, and Wisconsin.
8. See Brainard, supra note 5.
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The actual payment scheme under the Columbia Report was
patterned rather closely after workmen's compensation legislation.
Individually tailored compensation for the victim was abolished in
favor of a schedule of benefits for particular types of injuries, and
all compensation for pain and suffering was eliminated.

Despite the interest and controversy it aroused, due to several
glaring weaknesses, the Columbia Report resulted in almost no
immediate change in the traditional system of automobile insurance
reparations anywhere in the United States. First, the system of
scheduled benefits, unacceptable in principle even in the form of
workmen's compensation insurance, albeit tolerable as a matter of
political and economic reality in the process of compromising in-
dividual victims' rights to recovery with the overall governmental
policies of promoting our country's economic development, was
even more unacceptable in the case of automobile victims, a group
characterized by diversity to a much greater extent than industrial
workers, and with none of the same overpowering national econom-
ic implications. Second, the cost of implementing the Columbia Re-
port proposal was undetermined and the subject of a great deal of
controversy.' Third, the issuers of the Columbia Report itself suf-
fered from doubts concerning the constitutionality of the combina-
tion of the two bases of the proposal. The use of the combination of
"strict liability" with "liability insurance" in place of the more sim-
ple and obvious "direct insurance" was based, at least in part, upon
fears that to force a man to insure himself against his own injuries
would be constitutionally objectionable."' Unfortunately, although
the two aforementioned weaknesses have been acknowledged and
overcome in the presentation of subsequent automobile insurance
reform plans, this third problem has been grievously overlooked.
The idea of requiring compulsory direct insurance has been falsely
analogized not only to compulsory liability insurance and to work-
men's compensation laws, but also to social security legislation.
Elementary research elucidates the fact that none of these analogies
are able to withstand critical analysis," but the constitutional dif-
ficulties of such a plan have been "assumed away" to such a degree
by subsequent legal scholars' that these difficulties, although very
real and of tremendous force and impact upon the entire life style

9. See, e.g., Sherman, Grounds for Opposing the Automobile Accident Compen-
sation Plan, 3 LAW & CONTEMPORARY PROBLEMS 598 (1936).

10. Columbia Report, supra note 6, at 140.
11. Helvering v. Davis, 301 U.S. 619 (1937); Steward Machine Co. v. Davis, 301

U.S. 548 (1937); Carmichael v. Southern Coal & Coke Co., 301 U.S. 495 (1937): and New
York Central R. R. Co. v. White, 243 U.S. 188 (1917); Hawkins v. Bleakly, 243 U.S. 210
(1917); Mountain Timber Co. v. Washington, 243 U.S. 219 (1917).

12. See Keeton & O'Connell, supra note 1, at 135, as well as J. KEETON, COMPEN-
SATION SYSTEMS, THE SEARCH FOR A VIABLE ALTERNATIVE TO NEGLIGENCE LAW 79 (1971).
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of the American citizenry, may have lost much of their force by
default. The constitutional issues involved will be discussed at some
length infra.

B. SASKATCHEWAN ACT

As the furor created by the Columbia Report diminished some-
what in the United States, in 1946 a plan of compulsory compensa-
tion insurance, much like the Columbia Plan, was enacted in the
Canadian province of Saskatchewan.':, The Saskatchewan Act is
long and complex, and has been repeatedly amended since its first
passage, but in general it requires that the motorist obtain com-
pensation insurance for both personal injury and property, as well
as $35,000 of tort liability insurance, as a condition of automobile
registration. Tort liability continues to exist, but only over and above
such damages as are payable out of the compensation insurance.
The compensation insurance limits are based upon a schedule of
benefits patterned after workmen's compensation benefits, as
recommended in the Columbia Plan, and are extremely low. It is
clear, therefore, that the Saskatchewan Plan is not primarily de-
signed with reduction of the amount of court litigation in mind (no
particular extraordinary processes for handling claims is provided;
in the event that a claim cannot be satisfactorily resolved in negotia-
tions between the claimant and the insurer, the case proceeds
through the normal court processes), but is merely designed to pro-
vide a system of some very minimum compensation for those persons
injured in automobile accidents under circumstances where they
would not be able to obtain any recovery at all on the basis of tort
liability.

The Saskatchewan Plan provides for the writing of insurance
by a governmental insurance organization called the Saskatchewan
Government Insurance Office, or SGIO. Thus, the private automo-
bile insurance industry has been largely eliminated in Saskatche-
wan.

The implementation and operation of the Saskatchewan Plan
has few, if any, implications with regard to the automobile insurance
reform movement in the United States. It has "worked" to the extent
that it has functioned smoothly, minimum "workmen's compensa-
tion" type payments have been made to all victims, and no over-
indulgence in automobile accident litigation has occurred. It has
certainly not worked at all in regard to other factors: it has not pro-
vided any options whatever to motorists in the allocation of their

13. The Automobile Accident Insurance Act, 1963, 12 Eliz. II, ch. 38 (Saskatch-
ewan), as amended, 12 Eliz. I, ch. 51 (Saskatchewan, 1964).

(Vol. 5



AUTOMOBILE INSURANCE REFORM

personal resources; it does not distinguish, in its compulsory fea-
tures, between the responsible and irresponsible motorist, either
in regard to driving characteristics or financial ability to meet po-
tential losses; it has provided no methods of encouraging safer
highway design, automobile design, or automobile operation; and
it contains no features designed to further the goals of individually
tailored full compensation for automobile accident victims injured
as the result of the culpable behavior of another.

C. EHRENZWEIG PROPOSAL

Again in the 1950's, a period which saw the stirrings of a great
many governmental and other reform groups in the United States,
the American branch of the automobile insurance reform move-
ment sprang back to life. In 1954 Professor Albert A. Ehrenzweig
of the University of California Law School published a book pro-
posing a system of automobile accident compensation insurance
patterned closely, once again, after the system initially presented in
the Columbia Report.4 Professor Ehrenzweig's compensation sys-
tem revolved around the creation of a new type of automobile in-
surance called "full aid insurance," under which benefits would be
provided for automobile insurance victims without regard to the
principles of negligence and tort liability, under a schedule of pay-
ments similar to that found in workmen's compensation insurance,
much like the Columbia Plan. Motorists obtaining this "full aid in-
surance" would be exempted from tort liability at least to the extent
of the insurance benefits payable under the full aid insurance policy,
so that their victims would look to the insurance policy for compen-
sation. The benefits were not, of course, individually tailored to the
victim, nor was any compensation for general damages provided,
but presumably these additional damages could be compensated
under the traditional tort law system.

Perhaps the outstanding feature of Professor Ehrenzweig's pro-
posal was that it recognized the importance of continuing to provide
a degree of individual freedom and responsibility for American
motorists; the insurance included in the proposal was voluntary
rather than compulsory. A great many inducements to purchase the
insurance were included in the proposal, however, including the
exemption from common law liability under the insurance cover-
ages, the expected lower premiums resulting from the elimination
of some of the costs of adjusting claims, and adoption of the prin-
ciples incorporated in traditional financial responsibility legisla-

14. A. EHIRENZWEIG, "FULL AID" INSURANCE FOR THE TRAFFIC VICTIM: A VOLUNTARY

COMPENSATION PLAN (1954).
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tion. Recognizing the problem of the uninsured motorist under such
financial responsibility legislation as a social problem, Ehrenzweig
proposed an "uncompensated-injury fund" to provide full aid in-
surance benefits to those victims without such a policy to which to
turn. This fund was to be built up and repleted from the proceeds
from common law rights of action against third persons not having
the "full aid insurance" exempting them from tort liability, from the
proceeds of certain fines to be levied against those motorists found
guilty of criminal negligence (called "tort fines"), and from general
tax revenues.

Several deficiencies in Professor Ehrenzweig's proposal are
obvious, perhaps the most important shortcoming being his pre-
sentation of the plan as an idea rather than as a polished and com-
pleted legislative proposal. The plan stimulated great interest, how-
ever, and probably as a result of its realistic assessment of the im-
portance of traditional political and economic freedoms to the
American citizenry, the plan served to provide an additional base
of consideration upon which all future proposals should be built.

D. GREEN PROPOSAL

In 1958 Professor Leon Green of the University of Texas pub-
lished a book proposing another system of reform.' Professor
Green's proposal, apparently in recognition of the importance of
individually tailored damages in the American jurisprudential
scheme, avoided the "workmen compensation" type of benefit
schedule which had served as a basis of recovery under the Co-
lumbia Plan, the Saskatchewan Plan, and Professor Ehrenzweig's
proposal. Damages would be determined under the ordinary laws
of damages, in ordinary court trials if necessary.

Compared with his traditional rights under tort liability, the vic-
tim still stood to lose under Green's proposal. Only "out-of-pocket"
losses would be covered, with absolutely no provision for general
damages, and all of the innocent victim's ordinary tort law remedies
would be abrogated. The tort law system of negligence liability was
entirely eliminated under this proposal, and any victim was left
only with the rights under the insurance policies, and no others.

In addition, the Green proposal called for universally compelled
insurance coverage. Every motorist, regardless of individual char-
acteristics or circumstances, would be required to show evidence
of insurance coverage as a requisite of registering an automobile,
with the concomitant misallocation of the cost of automobile ac-
cidents.

15. L. GREEN, TRAFFIC VICTIMS: TORT LAW AND INSURANCE (1958).
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Green's proposal met with wide acceptance, but like most of the
other preceding proposals was never seriously considered for
adoption as law. Despite the merit of Green's general approach to
the damages problem, not only did his plan suffer the difficulties
of any proposal including compulsory loss insurance, the elimina-
tion of all general damages, and the complete exclusion of tort law
from the American jurisprudential scene, but once again it was
presented in a very sketchy form, more as an idea than as a con-
crete legislative proposal.

E. MORRIS-PAUL PROPOSAL

The realization that the measure of the victims' damages was of
vital importance was also obvious in the proposal of another new
plan" by Professors Clarence Morris and James Paul, of the Univer-
sity of Pennsylvania Law School, in their article in a 1962 edition
of the Pennsylvania Law Review." Professors Morris and Paul ac-
curately pinpointed and emphasized the fact that under the tradi-
tional system of automobile accident reparations, small and middle-
sized cases, in terms of damages, were for the most part fully com-
pensated (including general damages), while very large cases tended
to be frequently and grieviously under-compensated. Drawing the
line with respect to these very large cases at $800 of uncompensated
medical expenses and earning losses, the professors proposed the
creation of a fund for reimbursement of expenses incurred over
that limit. The fund would not provide full, individually tailored
compensation, as did the traditional system, but it would provide
substantial compensation (85%, with certain other limits) of certain
out-of-pocket (actual medical expenses and earnings loss) damages.
Half a loaf, they reasoned, in these cases was better than none.

The exact nature of this fund was not precisely described in the
article, but the authors suggested that the fund might be either gov-
ernmental, supported by some form of tax on motoring, or private,
based upon a surcharge included in all automobile insurance pre-
miums.

In recognition of the fact that establishment of such a fund would
create additional financial burdens upon motorists, the authors
seized upon the general damages awarded in the smaller cases, often
viewed as overcompensation, as the source of monies to finance the
proposal. General damages in these smaller cases, because of the
less disastrous overall economic consequences of the out-of-pocket
losses incurred in such cases, have generally been viewed by

16. Morris and Paul, The Financial Impact of Automobile Accidents, 110 U. PA.
L. REV.913 (1962).
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automobile insurance reformers as overly generous, and such small
claims have come to be recognized as "nuisance claims." In order
to reduce the value of such nuisance claims, thereby foregoing full
compensation in the small claims in order to achieve the greater
social good of providing some minimum out-of-pocket compensation
for the larger claims, Professors Morris and Paul proposed (1) that
all general damages should be barred in cases in which the out-of-
pocket expenses total less than $800, (2) that no damages in any cases
be payable to the extent that compensation might be available from
some collateral source, and (3) that the system of attorneys fees for
such claims be changed.

The proposal of Professors Morris and Paul is outstanding in
several regards. Not only does it provide for individually tailored
damages, and not only is it based upon a system of voluntary in-
surance with certain inducements to participate, both vital recogni-
tions of the importance of traditional American individual liberties,
but also it is designed specifically to deal with what is probably the
most serious failing in the traditional reparations system, i.e., the
fact that victims with large catastrophic losses frequently go largely
uncompensated. Furthermore, within limits, their proposal seems
designed to provide a reasonable allocation of the costs of automo-
bile activity.

Bearing in mind the above outstanding characteristics of their
proposal, particularly the fact that it is addressed directly to the
most serious of the difficulties with the traditional system, it is per-
haps surprising that the proposal did not have a more pervasive ef-
fect upon the automobile insurance reform movement. Like some of
the earlier proposals, this one was presented in very brief form, not
fleshed out with the details which are necessary for legislative im-
plementation, and this sketchiness undoubtedly was a limiting in-
fluence on its pervasiveness. Probably more important, however,
is the very reasonableness of the plan itself. In recognizing the im-
portance of traditional American freedom, and thereby retaining a
system of voluntary insurance while at the same time calling for
certain changes which would create an additional burden upon
some of the vested interests existing in the present system, Pro-
fessors Morris and Paul fashioned a plan which was doubtless
limited by its own reasonableness. Representatives of vested inter-
ests, confident at the time that any change at all could be avoided,
obviously had no reason to rush to the support of this proposal.
Neither, on the other hand, did the bulk of automobile insurance
"reformers" who were dogmatically committed to the principle of
universal compulsion as a political principle. It seems likely that
the Morris and Paul proposal, if it were being presented today, would
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probably be widely accepted by many parties on the automobile in-
surance reform scene, excepting the hidebound characteristic
"reformer." Indeed, some of the most widely accepted and reason-
able of the more modern proposals are based upon principles not
greatly unlike those espoused in the Morris and Paul proposal of
ten years ago.

F. CALIFORNIA BAR PROPOSAL

Early in 1965 the State Bar of California, through a "Special
Committee on Personal Injury Claims," published a proposal once
again calling for universally compelled purchase of automobile
accident compensation insurance.'7 The proposal, in addition, pro-
vided for purchase (also universally compelled) of traditional
liability insurance and automobile medical payments insurance.
With these exceptions, the existing reparations system was to re-
main intact. The proposal was subject to a great many questions and
reservations, even among its own committee membership, and like
the earlier proposals discussed, was presented in very general
form. Because of the stir which it created, however, focusing the
automobile insurance reform movement once again upon universal
compulsion, the California proposal served to abrogate the effect
of the vestiges of influence of the Morris and Paul approach.

G. KEETON-O'CONNELL PLAN

Later in 1965 a book was published which was destined to be-
come the most important contribution to the automobile insurance
reform movement since the Columbia Report. The book, Basic
Protection for the Traffic Victim, by Professors Robert E. Keeton
of Harvard University Law School and Jeffrey O'Connell of the
Law School of the University of Illinois, was in general a restate-
ment and re-embodiment of the principles common to most of the
earlier reform efforts, denying full compensation to those victims
injured as a result of the negligence of others in favor of partial
compensation, not only to innocent victims but to guilty victims as
well, through the medium of universally compelled compensation
insurance. The first part of the book consisted of an examination
of the traditional system of automobile accident reparations, the
problems therewith, and previous proposals for reform, some of
which have been discussed herein. The book is admittedly oriented
toward presentation of a particular point of view, with little attempt
at objectivity. Nonetheless, within those limitations (inherent not

17. CALIFORNIA STATE BAR, REPORT OF COMMITTEE ON PERSONAL INJURY CLAIMS, 40

J.S.B. CAL. 148 (1965).
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in the abilities of the authors but in the purpose of the book and the
political motivations behind its publication) the survey in the book
represents an outstandingly comprehensive and academically
excellent scholastic effort.

The second half of the book presented the authors' proposal,
destined to become nationally known as the "Keeton-O'Connell
Plan," consisting, as has been mentioned, of universally compelled
automobile compensation insurance. Any motorists holding an in-
surance policy under this plan (i.e., all motorists, if the plan works
as intended) would be released from responsibility under the tradi-
tional principles of negligence for any injuries inflicted by him re-
sulting in out-of-pocket loss up to $10,000, and for pain and suffering
up to $5,000. The victim would recover certain elements of his dam-
age without regard to traditional principles of fault or liability
from an insurance company, and would forego other elements of
his damages entirely. Above the $10,000 limit, the traditional rep-
arations system would continue to operate as it had in the past.

The outstanding characteristics of this proposal are not, of
course, its elements as outlined above, for these are not only neither
new nor original, but in fact represent what would seem to be the
worst tendencies in the previous automobile insurance reform
proposals. The outstanding characteristic of the Keeton-O'Connell
proposal was that it was not only based upon the aforementioned
scholarship in the first half of the book, but was presented in great
detail, including proposed implementing legislation, with com-
mentary. In the process of fleshing out the proposal, Professors
Keeton and O'Connell met and dealt with a great many of the tech-
nical but important problems arising in the implementation of any
system of comprehensive automobile insurance reform. The plan
also incorporated, through its very comprehensiveness, a great
many of the technical reforms urged by earlier writers (periodic
payment of damages, e.g.) not comprehensively worked into previous
reform proposals but meeting with almost universal acceptance.

The Keeton-O'Connell Plan, possibly because of the atmos-
phere and history of the automobile insurance movement in which
it was generated and of which it was the combination, or possibly
because of the excellent selling job in the book itself, had a great
immediate and far reaching effect upon the automobile insurance
reform movement. The plan was almost immediately introduced into
the Massachusetts legislature, and was considered as potential
legislation all across the country. Initial debates concerning the
plan consisted of little discussion concerning the jurisprudential
and philosophical bases of the plan or of the effect which its im-
plementation would have upon the lives and rights of American
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citizens, but rather centered upon its costs. The Keeton-O'Connell
Plan, in its initial presentation, was supported with some rather
sweeping generalizations regarding the costs of implementing the
proposal, with the prediction that the average motorist automobile
insurance premiums would be greatly reduced as a result thereof.
The reduction was expected to result partly from the fact that full
compensation was to be denied victims with out-of-pocket losses
less than $10,000 or general damages of $5,000, therefore reducing
insurance company payout for this class of claims, and partly from
an expected reduction in litigation. The expected reduction in
litigation would not have any direct effect upon payout, of course,
but the assumption was that victims would be satisfied with lower
payments for their losses because they would not have to pay any
legal fees.

The battle over the Keeton-O'Connell Plan, limited primarily to
its cost aspects, raged for sometime. As a result, it failed to pass in
the Massachusetts legislature. In the months that followed, the
Keeton-O'Connell automobile insurance reform proposal was per-
haps the single most popular subject of articles, editorials, and dis-
cussion in business, insurance, and legal journals across the coun-
try, as well as in conventions, seminars, and private conversations
concerned with this area of American life. Untold numbers of pro-
posals and counter-proposals sprang to life as the discussion broad-
ened from the mere cost aspect of the proposal to its technical im-
plementation and feasibility, and finally including its philosophical
and jurisprudential bases.'"

At present, a good deal (but certainly not all) of the furor gen-
erated by the Keeton-O'Connell Plan has died down, partly be-
cause the entire issue has become almost hopelessly buried under
the mass of discussion and literature generated by the controversy.
Well over 100 proposals and counter-proposals, compatible and in-
compatible with the Keeton-O'Connell Plan, have been presented.
Many of these proposals are relatively complete (though very few
of them are as complete as the Keeton-O'Connell Plan) and many
of them consist of only a single thrust in the attack upon alleged
deficiencies in the present system, with others filling in the entire
range in between. One entire publication is devoted to nothing
more than the enumeration and outlining of the various proposals.' 9

The Keeton-O'Connell Plan, reintroduced into the Massachusetts
legislature on occasion, in various forms, was finally enacted in that
state in 1970 in a greatly modified form. The philosophical and
jurisprudential difficulties with the plan were of little moment in

18. See W. ROKES, No FAULT INSURANCE (1971).
19. id.
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Massachusetts, where universal compulsion in this area of the law
has existed since 1927, and the proposal which became law in that
state differs from its progenitor in certain technical details and in
the limits of the insurance coverage and tort liability exemption
provided; not, however, in its basic approach to the problem.

The automobile reform act implemented in Massachusetts-"" pro-
vides that compensation insurance in the amount of at least $2,000
is compulsory upon all motorists wishing to register motor vehicles.
The compensation insurance policy for the particular registered
automobile provides coverage for any person injured while riding in
that automobile, or any person injured as a result of that automo-
bile's operation (in the event that such a victim is not covered by
another policy insuring him). The insurance benefits consist of
payment of medical expenses, a portion of lost wages not otherwise
compensated, and actual payments for certain non-income produc-
ing services performed by others on behalf of the injured person.
(Property damage losses, it might be emphasized, are not included
at all under the plan, so they are not paid under the insurance
scheme but may still be recovered through the traditional tort
liability machinery.) No other damages resulting from personal in-
juries may be recovered, either under the insurance policy or, as
a result of the exemption from tort liability, through the traditional
principles of reparations. Such damages must be absorbed by the
victim.

The limit of benefits payable is $2,000. Damages in excess of this
figure may be recovered through optional insurance, if purchased,
just as under the traditional reparations system, or through the
traditional system of tort liability. As to the event that reasonable
and necessary medical expenses exceed $500, general damages,
even though not recoverable under the insurance benefits, may be
sought through the traditional tort liability system.

The authors of the Keeton-O'Connell Plan have claimed that
the compulsory compensation insurance scheme adopted in Massa-
chusetts represents a great deviation from their original proposals,
and it would seem that inasmuch as the philosophical base of uni-
versal compulsion in Massachusetts predates the introduction of
their plan, and in view of the vast technical differences between
the plan as implemented and their original proposal, there is merit
in that position. Nonetheless, the adoption of the compensation
insurance plan in Massachusetts must stand as the high water mark
of the Keeton-O'Connell proposal. In subsequent legislative con-
sideration across the country, the Keeton-O'Connell proposal seems
to have been replaced by a new and more moderate approach.

20. Mass. Gen. Laws ch. 670, §10 and 11 (1970).
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That new approach, however, has not deterred the forces of those
reformers in favor of various forms of universally compulsory com-
pensation insurance. Throughout 1970, the United States Department
of Transportation was engaged in a massive study of the automobile
accident reparations system, and a number of volumes were pub-
lished containing the findings and reports generated by that study.
Not surprisingly, bearing in mind that the entire study was the re-
sult of the reform movement, the outcome of the D. 0. T. study ap-
pears to be an over-all adoption of the principle of universally
compulsory compensation insurance. Such a plan, in appropriate
legislative detail, is being prepared for the D. 0. T. by a committee
of the National Council of Commissioners on Uniform State Laws
(NCCUSA), to be ready in December 1971. Professor Keeton is a
consulting member of that committee.

The usual function of that group (NCCUSA) is the promulgation
of legislation appropriate for implementation in all states, with the
announced goal of attaining uniformity in state laws. Undoubtedly
completion of the drafting of the bill for the D. 0. T. by the committee
will be followed by the drafting of a bill for consideration for such
promulgation. Such a promulgation would be of great importance,
perhaps of the same note as the Columbia Report and Basic Protec-
tion for the Traffic Victim, and would hopefully reflect considera-
tion of the more reasonable and moderate approach, based upon
specific solutions to specific problems, evident in some of the more
recent legislative and other proposals.

The years following the publication of Keeton and O'Connell's
Basic Protection for the Traffic Victim have seen the decline (per-
haps "decline" is an improper term in this regard - certainly this
period has not been evidenced by any lessening of interest in
Keeton-O'Connell type no-fault automobile insurance plans, but
rather by an increasingly complicated debate concerning the issues
involved in such plans; it is not that the movement has declined,
but rather that the acceleration of the movement has declined) of
the importance of the movement towards compulsory compensa-
tion insurance, with all of its ramifications, and the birth and growth
of a new automobile insurance reform movement, evidenced by
various types of proposals characterized by provisions selectively
and specifically designed to achieve a constructive attack upon the
weaknesses of the traditional reparations system within the frame-
work of as little substantive change from that system as possible. In
March 1969, for example, Preferred Risk Mutual Automobile In-
surance Company of Des Moines, Iowa, introduced, without a great
deal of national fanfare, the first active no-fault automobile insur-
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ance program in the nation.-" The policy issued contained, as an
integral part removable from the automobile liability policy only at
the express request of the policyholder, language providing for
immediate payment of medical expenses and lost wages, payable
without regard to fault, for all parties normally eligible for tradi-
tional "medical payments" insurance. The program was designed to
eliminate the problems of delay in payment, as well as to provide
some measure of recovery concerning loss of earnings, previously
unavailable, for victims unable to recover under the traditional
principles of tort liability. All indications based upon early experi-
ence with this plan indicate that it has been and will continue to be
quite successful, both for the policyholders and for the issuing
company."

H. ILLINOIS PLAN

In March 1971 a proposal typifying the approach of this "new
wave" in the automobile insurance reform movement, in complete
form for legislative enactment (as opposed to the insurance com-
pany unilateral action in the previous case), was put forth by the
Illinois Department of Insurance, under Governor Richard B. Ogil-
vie. This proposal, known as the Illinois Plan, would require that
every automobile liability policy issued within the state contain
language providing certain compensation insurance benefits, in-
cluding medical, hospital and funeral benefits, income continua-
tion benefits, and loss of services benefits. These benefits would be
available to the same parties who would be eligible for traditional
medical payments coverage, as well as to pedestrians, as under the
Keeton-O'Connell Plan. These benefits were to be payable without
regard to fault, promptly, and on a periodic basis where -losses
could be reasonably expected to extend beyond a 30-day period.

In addition to these basic provisions, the policyholder would
optionally have available to him additional no-fault coverage which
would greatly expand the extent of the benefits. In order to preserve
the allocation of costs, shifting the burden to those drivers respon-
sible for the accident, subrogation of claims was expressly continued,
with the potentiality of excess litigation reduced by compulsory
arbitration in the case of subrogation claims.

Governor Ogilvie's proposal also provided for court supervised
mandatory arbitration in the case of all automobile injury cases,
with rights to a trial de novo upon the motion of either party. Gen-
eral damages were continued, but limited to 50% of the first $500
of medical expenses and 100% of the excess over $500.

21. Des Moines Register, Mar. 22, 1969, p. 1. Also see editorial in that issue.
22. The National Underwriter, Sept. 4, 1970, p. 1.
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Certain similarities and dissimilarities can instantly be seen to
exist between the automobile insurance reform movement as typi-
fied by the Columbia Report and the Keeton-O'Connell Plan,
and as more recently presented in Governor Ogilvie's "Illinois
Plan." All of the proposals have recognized the seriousness of un-
compensated victims with losses of catastrophic proportions, and
have recognized that it should be possible to meet certain basic
economic needs on a compensatory basis, without regard to fault.
In both cases, the possibility of effecting savings in insurance
premiums through the reasonable limitations of right to recover
general damages in less serious cases is recognized. All such pro-
posals have recognized the importance of implementing a system
of prompt periodic payment of losses and administrative systems
capable of providing adjudication of automobile accident claims in
those jurisdictions where court congestion and delay is a serious
problem.

It is precisely in regard to such problems as these that the neces-
sity for the distinction between the types of problems being attacked
by automobile insurance reforms becomes vitally important. These
problems are administrative in nature, resulting from certain defi-
ciencies in the operation of the traditional system, and are therefore
properly subject to "reform". The difficulty with the Keeton-O'Con-
nell Plan and its similar predecessors and followers is that these
proposals do not limit themselves to such reforms, but rather con-
stitute a concerted attack upon the very basis of American justice as
incorporated in the traditional system of automobile reparations.
Such an approach is avoided in such legislation as the Illinois Plan
(even though that plan, too, has its deficiencies, in that it does not
represent a wholly comprehensive attack upon both the causes and
the results of difficulties with the traditional approach).

III. VALUE ANALYSIS

A. IN GENERAL

Certain other values, issues and goals, more narrow than the
question of compulsory insurance, have been widely discussed in
regard to the automobile insurance controversy,"' and those con-

23. There are few completely comprehensive discussions of criteria and priori-
ties in automobile accident reparation. Some helpful and thoughtful discussions are:
Conard, The Economic Treatment of Automobile Injuries, 63 MICH. L. REV. 279, 326
(1964); Marryott, The Tort System and Automobile Claims: Evaluating the Keeton-
O'Connell Proposal, 52 A.B.A.J. 639, 640 (1966) (hereinafter cited as Marryott); R.
KEETON, VENTURING TO DO JUSTICE, chs. 8 and 9, especially at 136-43 [1969) (hereinafter
cited as Venturing Justice); Kimball, Automobile Accident Compensation Systems -
Objectives and Perspectives, 1967 U. ILL. L.F. 370 (1967): STEWART, AUTOMOBILE INSUR-
ANCE. . . FOR WHOSE BENEFIT? A REPORT TO Gov. N. A. ROCKEFELLER 62 (1970) (herein-
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siderations must therefore provide a starting point in an analysis
of the specific goals with which the scholars and others who are
currently involved in this area of business and law are concerned.
Indeed, some of these "values" may be of doubtful validity, but to
the extent that such values have been discussed or supported by
others, they are included for discussion here. It has apparently
proven to be deceptively easy to enumerate, spurred on by sim-
plistic - rather than meaningful - idealism, an impressive list of
goals or characteristics which should form the criteria for a good
automobile accident reparation system. Such a utopian exposition
can result almost accidentally from an uncritical examination of
needs of society on any level. Examples of such criteria which have
been suggested for an automobile insurance system are: "it should
compensate all victims," "it should pay high benefits," "it should
have low premiums," "it should be reliable," and "it should be
stable." Other suggestions in this same vein might be: "it should be
in the best of American tradition," "it should meet the public needs,"
or "it should be good."

Such a listing makes good copy, but is unfortunately not very
helpful in any realistic way in trying to construct, analyze, or evalu-
ate an automobile insurance system. There can be no doubt that
what we want is a "good" system, but only the grossest naivete can
explain the height of presumption behind any attempt to express
with any confidence what is objectively "good." Subjective notions
of the "public good" have time and again throughout history proven
inimitable to American principles of self-determination.

Some of the supposed criteria are meaningless. To say that a
system should be "good", that it should be "stable", that it should
be "efficient" or that it should be "fair", is misleading and self-
serving, inasmuch as these are emotionally laden, subjective, and
imprecise terms. Such adjectives as these are not values to be
served, but comparative evaluations based upon subjective opinion.

The unfaced fact in the dialogue concerning the automobile in-
surance system is that for every value included, in the final anal-
ysis, opposing values must be foregone. Even such innocent values
as "efficiency" and "fairness" are meaningless until effectuated
by specific implementations, and the details of the implementations
will result in the same conflicts as might be more obvious in the
case of more realistically worded values. The hard choices between
conflicting values cannot be so easily avoided.

If, for instance, we are to say that a system should pay all victims,
and that it should pay high benefits, and that it should have low

after cited as Stewart).
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premiums, we have in the entirety said nothing capable of realistic
implementation. The concept of paying all victims, with high bene-
fits, while charging low premiums, is so internally conflicting that
it obviously cannot be put into practice in any absolute sense. To the
contrary, a realistic approach must be founded upon an examina-
tion of the continuum on the scale from low premiums and low bene-
fits to high premiums and high benefits, with a view towards de-
termining where the line should be drawn. High benefits and low
premiums may only appear to be compatible as the result of a col-
lateral confusing of the issues, and ultimately they are directly op-
posed to one another and cannot be both fully served as a value in
the same system. Rather, they must be "accommodated".

Other standards which might be listed as criteria of a good sys-
tem, while not so directly opposed as "high benefits and low pre-
miums," are nonetheless indirectly opposed, in that full implemen-
tation of these criteria in coordination is impossible. It is likely that
any two criteria which could be conceived would conflict if pushed
to the ultimate. What needs to be undertaken, therefore, when at-
tempting to construct the criteria of a good system, is an objective
analysis of all the possible criteria, with an understanding and full
realization of the conflicts involved between and among the various
possibilities.

B. PRINCIPAL PRIORITIES

All that can be done, then, is to list the issues involved, as com-
prehensively as possible, and choose priorities. The resultant list
of priorities must include recognition of the conflicts and must be
based upon a realistic choice among all the values involved. It must
allocate priorities to conflicting values only in realistic proportions,
and it must ultimately bear the test of rational inquiry. Only by such
consideration of the criteria applicable to the automobile insurance
system, and their relative priorities, can the degree to which and
the direction in which reform should proceed be determined. None
of the following values can be followed absolutely; the conflicts
between the various goals cannot be avoided.
1. Promote Individual Freedom of Thought and Action 4

Our present system, as developed, promotes individual freedom
of choice and action. Deviations from this principle have been gen-
erally as slight as possible, as in the case of the financial respon-
sibility laws. Thus the individual's freedom of choice and action
is protection until such time as the individual has demonstrated
something akin to "a clear and present danger."

24. "From the point of view of the consumer, the automobile insurance system
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2. Provide Universal Compensation for all Victims-'

This criteria represents a need for some improvement upon the
present system. The existing system operates in such a manner that
nearly all victims (eighty to ninety percent) " receive some form of
compensation, but universal compensation would require some sort
of change.

3. Provide Full Individually-Tailored Compensation Wherever
Possible

Full individually-tailored compensation is specifically provided
in the present system, though limited to those individuals who have
valid tort claims. Thus this criteria would require a change in the
system only if it were separately determined that all automobile
accident victims should receive equal benefits.

4. Provide Prompt Compensation-7

The present system may be, under some circumstances, some-
what deficient in the area of providing prompt compensation. Com-
pensation should be prompt. One clear change which might be in-
dicated in this regard would be some alteration of the rule providing
for the admissability of advance payments as evidence tending to
prove liability in a subjective tort suit.

5. Provide Periodic Compensation"'

Optimally, payments should be periodic as well as prompt. In
the case of wage loss, for example, the wages lost were likely to
have been periodically paid, and replacement of this loss with a
lump-sum judgment, while in the best traditions of American juris-
prudence, places an undue burden upon the recipient of the award.
The victim may need his medical expenses and wage losses to be
compensated as accrued.

should afford him the widest possible free choice in the kinds and amounts of insur-
ance he can buy .... A wide range of consumer choice, effective consumers influence
over quality and minimum compulsion on consumers - all are qualities of a system
in which decisions are made by the people most effected by them." Stewart, supra
note 23, at 73-74. Although there is some authority to the contrary, the cases have gen-
erally held or recognized as inadmissible evidence of payments or offer or promise
of payment, of medical, hospital, and similar expenses of an injured party by the op-
posing party, at least for the purpose of establishing negligence an the part of the
party making the payment or offer, and in the absence of other circumstances indicat-
ing that the payment or offer amounted to an admission of negligence. See Annot., 20
ALR 2d 291, 293 (1951).

25. Stewart, supra note 23, at 62-63; Keeton & O'Connell, supra note 1, at 5.
26. DEFENSE RESEARCH INSTITUTE, RESPONSIBLE REFORM, A PROGRAM TO IMPROVE THE

LIABILITY REPARATION SYSTEM 11 (1969).

27. Conard & Jacobs, New Hope for Consensus in the Automobile Injury Impasse,
52 A.B.A.J. 533 (1966); Keeton & O'Connell, supra note 1, 351-56; Stewart, supro note
23, at 68.

28. Stewart, supra note 23, at 69.
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6. Morally Appropriate Allocation of Costs.

The practical allocation of costs as under the present system is
morally acceptable to the American public. The tort system is based
upon fault, and there is no evidence that the American public has
lost faith in this system as a morally appropriate basis for the alloca-
tion of cost.,, Even to the extent that this particular allocation of
costs is defeated by the liability insurance system, the classification
plans inherent in that system serve to reestablish the morality of
the cost as allocated, inasmuch as high risk drivers will pay high
premiums and low risk drivers will pay low premiums.

7. Rational Allocation of Cost'
Morally appropriate cost allocations are rationally appropriate,

but socially rational allocation of cost also has greater ramifica-
tions. The severe limitations upon the classification plan mitigate
against the completely effective allocation of costs on a rational
basis. Furthermore, classification plans as applied through the
first-party insurance mechanism are even less effective than those
applied through the liability insurance mechanism. Rational alloca-
tion of costs would require that cost be placed proportionately with
the degree of risk, whether the risk is a liability or a direct insurance
risk. In order to achieve this goal, the present system need not be
changed, but it must be improved.

8. Improved Safety by Inducing Safe Driving:,'

It has been previously demonstrated that the present system
serves as a complement to the criminal law system. As designed, the
system through the operation of deterrents tends to discourage
negligent driving. There can be little doubt that the classification
plan and its attendant threat of increase in insurance rates and
possible suspension of coverage operates as a strong deterrent to
negligent driving."

29. Venturing Justice, supra note 23, at 132-35.
30. Opinion polls showing either public approval or disapproval can be found.

See J.O'CoNNELL & W. WILSON, CAR INSURANCE AND CONSUMER DESIRES 9 [1969) (showing
public approval); Hearings on Insurance Before the Subcomm. on Antitrust and
Monopoly of the Senate Comm. on the Judiciary, 91st Con., 1st Sess. (1969), for a pres-
entation of the State Farm Mutual Automobile Insurance Company's survey (show-
ing public disapproval).

31. See Venturing Justice, supra note 23, at 132-35.
32. G. CALABRESI, THE COSTS OF ACCIDENTS 68-77, 144-50, 244-53 (1970).
33. See generally Calabresi, Some Thoughts on Risk Distribution and the Law

of Torts, 70YALE L. J.499 (1961); Calabresi, The Decision for Accidents; An Approach
to Nonfault Allocation of Costs, 78 HARV. L. REV. 713 (1965); Calabresi, Fault, Acci-
dents and the Wonderful World of Blum and Kalven, 75YALE L. J. 216 (1965). See also
Blum & Kalven, The Empty Cabinet of Dr. Calabresi: Auto Accidents and General
Deterrence, 34 U. CHI. L. REV. 239 (1966); Kimball, Automobile Accident Compensa-
tion Systems - Objectives and Perspectives, 1967U. ILL. L. F.370, 373-74 (1967). How-
ever it should be noted that the theory in no way implies that it is a central safety con-
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9. Encourage Private Enterprise and American Traditions:"

No change in the system is needed in order to achieve this goal,
and radical change might work to the opposite effect.
10. Lower the Cost of the System Through Efficiency :

The cost of the present system is not unreasonable when the
treble nature and function (tort claim protection, deterrence of
negligent behavior, and first-party coverage) of the present system
are considered. At the same time, the high cost of automobile in-
surance has created some dissatisfaction among the American pub-
lic. To remove the dissatisfaction, costs attributable to inefficiency
in the system need to be eliminated. The lowest possible premium
commensurate with the more important goals listed above should be
achieved to whatever degree possible. Clearly some mechanisms
designed to encourage efficiency, and therefore lower costs, should
be incorporated into the present system.

11. Provide Evolutionary Reform :"
Improvements in the present system, as indicated by the priori-

ties above, are required. These changes should be provided for in
such a manner that the reform in the system is evolutionary in na-
ture. Unreasoned and unnecessary changes in any system serve to
generate crosscurrents of purpose. Change creates problems which
are frequently unmeasurable, unrecognizable, and not prospective-
ly anticipated or solved. Change should be gradual. Adjustments
generated by the change must be capable of being measured and
evaluated at each level prior to additional steps in the change proc-
ess.
12. Protect Against Social and Economic Upheaval :

Any system sanctioned by society generates those individuals
or groups who develop a great dependence upon the system. These
individuals or groups therefore develop a vested interest in the
continuation of the system, and their own personal welfare depends
upon the system's continued existence. Such vested interests create
two entirely opposite considerations when change is considered.
First, it must be realized that these vested interests exist, and that

cept, as its adversaries imply. It is merely one of many means necessary to lower the
automobile accident rate.

34. See Stewart, supra note 23, at 77-78, and Marryott, supra note 23.
35. "How low premiums can be will also depend on how much can be saved by

improving efficiency .... Stewart, supra note 23, at 65.
36. "The changes should be evolutionary. The automobile claims system is huge,

complex and, on the whole, does the job it undertakes to do with tolerable efficiency.
Many highly trained people are involved in its operation. Changes should, and as a
practical matter must, be gradual and should involve a high degree of continuity with
the past." Marryott, supra note 23, at 640.

37. Id.
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certain objections to change may be generated simply as a result
of that vested interest. Such objections to change need to be scrutin-
ized, so that the status quo is not preserved simply as a servant to
the vested interest, when change would better serve the needs of
Society. On the other hand, these vested interests often represent
a friendly force in our society. The entire stability of society depends
upon protecting individuals in their valid vested interests, so that
they may order their lives and plan accordingly. Violent social
upheaval may result, unnecessarily, if vested interests are elim-
inated wholesale, without allowance for the lives, investments, and
plans of the individuals involved. Such social upheaval can be
softened if change is gradual.
13. Spur Improvement in Automobile, Highway, and Related De-

sign
:1A

The present system has partially failed in spurring improve-
ment in automobile", and highway design., The present system
has begun to supply some impetus in this direction through the
classification ration plan of liability insurance policies whereby
certain automobiles may be rated higher than others,' but such a
classification plan is in its infancy.2 It is obvious that the allocation
of costs under the system needs to be improved. The extra risk pre-
sented by poorly designed automobiles and highways must be taken
into account. In reference to highways, this variable is considered
somewhat in the geographical classifications under rating system,"
but once again the operation of the system in this regard is some-
what imprecise and unreliable at this time.
14. Encourage Social Change,'

The insurance industry's obligation to encourage social change
must not be allowed to become distorted as a result of semantics.
Any force in our society has an obligation to perform its functions
in the most satisfactory manner possible, and the improvements
which become necessary and possible as the results of technical

38. See, e.g., O'Connell, Taming the Automobile, 58 Nw. U. L. REV. 299, 331-34
(1963).

39. Id.
40. See generally Bennet& Sather, State Tort Liability - The Design, Construction

and Maintenance of Public Highways - Vehicular Accidents, 19 DRAKE L. REV. 33
(1969).

41. How Auto Repairs Inflate Your Insurance Bill, 1969 J. AMER. INS. 15-17 (1969):
"Today many insurance companies are classifying all cars with a ratio of 10 1/2 to
one (weight to horsepower) as 'muscle' cars and automatically demand a 50 per cent
premium increase." Gordon Gammack, Des Moines Tribune, June 29, 1970, p. 1.

42. BUSINESS WEEK, May 9, 1970, at 44.
43. REPORT OF THE DIVISION OF INDUSTRY ANALYSIS' BUREAU OF ECONOMICS, FEDERAL

TRADE COMM.,TO THE DEPARTMENT OF TRANS., INSURANCE ACCESSIBILITY FORHARD-TO-PLACE

DRIVER 40-42 (1970).
44. Stewart, supra note 23, at 74.
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or sociological progress may result in some incidental social change.
This obligation of improved performance, however, should be lim-
ited in operation to that social change which is necessary to further
and improve the operation of the system, not social change which
might be considered by some to be independently desirable.
15. Provide Objective Equality in Rates"5

There is obviously some merit in the provision of objective
equality. A great deal of the apparent merit of such a proposal,
however, results merely from the simplistic view inherent in the
thought itself, rather than from an evaluation of the actual opera-
tion of such a system. Equality of rates, on an objective scale, is
actually a manifestation of inequality of the individual's risk-
premium ratio. There is no equality in charging a high-risk driver the
same insurance premium as a low-risk driver.

16. Provide Objective Equality in Benefits"
The same objections bear upon objective equality of benefits as

upon objective equality in rates. There is no equality in providing
the same benefit for the loss of the right arm of a baseball pitcher
as for the right arm of some other, possibly quite differently situated
and oriented, victim. In either case, equal rates or equal benefits
may or may not be appropriate, but "equality" is an elusive and
simplistic concept.

17. Follow the Lead of Other Nations or Improve Their Systems17

It has been widely suggested that other nations, particularly other
Western nations, have insurance systems after which we could well
pattern our American law. Undoubtedly the operation of these sys-
tems can serve as valuable sociological input in any consideration
of how our system should change. At the same time, we must not
lose sight of the fact that the ordering of priorities in these other
nations may differ greatly from the ordering of priorities traditional
in America. These other nations do not always have a tradition of
individual freedom of choice and action such as ours, and they may
place no great emphasis upon such freedom. Therefore, it is clear
that to the extent to which an individual subjectively accepts an-
other nation'a different ordering of priorities he may approve of the
automobile insurance system as it has evolved in these other coun-
tries. This does not mean, of course, that such systems would be ap-
plicable in the United States except to the extent that the American
public would be willing to accept the re-ordering of priorities which
forms the background for the system.

45. Venturing Justice, supra note 23, at 136-39.
46. Id.
47. Keeton & O'Connell, supra note 1, at ch. 4E.
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18. Encourage the Growth and Function of Government"

In recent years there has been a considerable trend towards en-
couraging the growth and function of government, supposedly upon
the basis that government is more pure in its motives than are the
instrumentalities of private enterprise. This trend has been evident
in a number of automobile insurance porposals.11 However, this
particular trend is directly at odds with the earlier principle of en-
couraging private enterprise and promoting American tradition,
and so should not be served by the automobile accident reparations
systems to the extent of the conflict.

19. Provide for Adherence to Individual Notions of Good",

This is a "value" which in its ramifications has been put forth
extensively in supporting various proposals in the automobile in-
surance area. It would clearly appear to be a value which should be
positively avoided.

It is intended that.other goals frequently mentioned but not in-
dividually listed are meant to be included within the various head-
ings above. It is hoped that the above listing, construed broadly,
fairly well represents the issues which have been widely discussed
as possible criteria for a new insurance law system. Obviously, such
meaningless criteria as "good", "reliable",51 and similar subjective
terms of praise have been omitted.

The above goals have been listed in the order of priority which
seems to the writer to be most reasonable as criteria which should
be met by an automobile insurance system. That this ranking of
priorities is subjective cannot be denied, and reasonable men may
differ in ranking priorities. This is, however, the result of one
evaluation of American jurisprudence, American tradition, and the
specific automobile accident needs which must be met. In place of
"provide forced adherence to individual notions of public good,"
the criteria which is - whether or not admittedly - frequently
given top priority in analyzing such systems, the above order of
priorities addresses itself, hopefully objectively, to the individual
weaknesses and problems in the present automobile reparation sys-
tem, in an attempt to recognize the needs presented by those prob-
lems. Under this ranking of priorities, if our entire present system

48. Any number of sources involving history and political science support this
point.

49, A. EHRENZWEIC, "FuLL-AID" INSURANCE FOR THE TRAFFIC VICTIM 3-5 (1964): L.
GREEN, TRAFFIC VICTIMS: TORT LAW AND INSURANCE 59 (1958): Marx, Compensation In-
surance for Automobile Accident Victims: The Case for Compulsory Automobile
Compensation Insurance, 15 0111O ST. L. J. 134, 138 (1954).

50. See generally Kemper, Automobile Insurance: The Criteria for Survival, 1968
INS. L. J.264, 265 (1968).

51. Stewart, supra note 23, at 69-70.
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needs to be scrapped in order to serve the needs, so be it. But the
system should not be scrapped as a goal in itself, independently of
the needs of the public.

C. INSURANCE INDUSTRY'S SOCIETAL FUNCTION

In this regard, it is necessary that we take a good hard look at the
function of the insurance industry and modern American society.5 2
Probably no other instrumentality in our country, short of the gov-
ernment itself, is in a position to have a greater impact as a social
motivating force upon our American traditions and our American
way of life than the insurance industry. The influence of this in-
dustry is not only economically powerful, but socially pervasive.

Because of this vast power, it must be the function ot the insur-
ance industry to serve the needs of the American society. The in-
dustry must move quickly and responsively, much more so than in
the past, to meet the needs of insurers, and to adjust the systems
with which it works in order to achieve those appropriate goals. Con-
currently, also because of its vast power, the industry must balk at
being used as a tool by social planners or others who would use the
power of the industry to force their particular individual notions
of "the public good" upon the American society. The problems of
our society cry out for solution; but the individuals in our society do
not cry out for control, or for being told how to live or how to allocate
their resources.

It should be the mission of the insurance industry, through the
judicious application of the power at its disposal, to move into the
problem areas in society and address itself to the needs in those
areas, approaching those needs definitively rather than with the
"big guns." Because of the influence of the insurance industry,
massive unfounded changes may bring about such great and un-
anticipated changes in our American way of life that time-honored
traditions may be swept aside thoughtlessly in the rush to cure
problems which, when compared with the havoc weaked by the
misguided efforts to effect their cure, may ultimately have not been
so great after all.

The mission of the insurance industry in the automobile repara-
tions system is to address itself to meeting the needs which exist,
and to apply all of its resources to whatever extent necessary to
meet those needs. No less will suffice to solve the problems, and
no more can be tolerated. The mission of the law, and hence of

52. Murrin, Insurance in a Changing Society, 31 J. OF INSURANCE INFORMATION 2
(March-April 1970). Mr. Murrin, vice-president and actuary of American Insurance
Group, states that insurance is "a vital, indispensable, inherently good part of our
social, economic and political system."
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lawyers, is the development of a jurisprudential base upon which
this goal can be accomplished with a minimum of destructive in-
terference with competing values. Only the jurisprudential aware-
ness and skilled analytical techniques of lawyers can provide so-
ciety, both in legislation and the even more pervasive influence of
continually developing case law, with that necessary base.

IV. DESIRABILITY OF COMPULSORY INSURANCE

Whether or not automobile insurance should be made compul-
sory has been, perhaps, the most controversial issue in the entire
discussion concerning the possibilities of reform of the automobile
insurance industry."' Three of our states, New York, Massachusetts,
and North Carolina, have made liability insurance compulsory,
Massachusetts in 1927 and the other two states more recently;"4

throughout these years, the other states have resisted compulsory
insurance. 5 The controversy rages today perhaps more strongly
than ever before, as academicians continue to put forth insurance
proposals calling for compulsory insurance. Occasionally a legisla-
ture considers such a proposal, but usually the insurance industry
and the public are in opposition.

53. RESEARCH INSTITUTEOF LAW, DOLLARS, DELAY AND THE AUTOMOBILE VICTIM 317-19,
356-58 (1968); Plummer, The Uncompensated Automobile Victim, 1956 INS. L. J. 459
(1956).

54. Insurance companies are now required by legislation to offer uninsured mo-
torists coverage in some form or another in 46 states: ALA. CODE tit. 36, §74(62a) (Cum.
Supp. 1969]; ALASKA STAT. § 28.20.440(b)(3) (1962); ARI. REV. STAT. ANN. § 20-259.01
(1956);ARK. STAT. ANN. §§ 66-4003 through 66-4006 (1966); CAL. INS. CODE §§ 11580.1 - .5
(West 1955); COLO. REV. STAT. ANN. § 72-13-19 (Supp. 1965); CONN. GEN. STAT. REV. §
38-175(c) (1958); DEL. CODE ANN. tit. 18, § 3902 (Spec. Insurance Pamphlet 1970); FLA.
STAT. § 627.0851 (1969);. GA. CODE ANN. § 56-3407(a) (1971); HAWAII REV. STAT. § 431-448
(1968); IDAHO CODE §§41-2502 through 41-2505 (1961); ILL. REV. STAT. ch. 73, §755(a)
(1969); IND. ANN. STAT. §39-4310 (1965); IOWA CODE ANN. §516A.1 - A4 (1949); KAN.
STAT. ANN. §40-284 (1968 Supp.]; Ky. REV. STAT. ANN. §304.682 (1969); LA. REV. STAT. §
22 (Supp. 1969]; MD. ANN. CODE art. 66 1/2, §§ 7-601 to 7.634 (1970): MASS. ANN. LAWSch.
175, §113L (1970]; ME. REV. STAT. ANN. tit. 24A, §2902 (1965]; MICH. STAT.ANN. §24.13010
(1957); MINN. STAT. §72A, 149 (1969); Miss. CODE ANN. .88285-51 through 8285-57 (1957);
Mo. REV. STAT. § 379.203 (Supp. 1967); MONT. REV. CODES ANN. §40-4403 (1961); NEB.
REV. STAT. § 60-509.01 (Reissue 1968); NEv. REV. STAT. § 693.115 (1967); N. H. REV. STAT.
ANN. § 268:15(a) (1966);N. J. REV.STAT. §§39:6-61 to 6-91 (Supp. 1961], as amended, N. J.
REV. STAT. §39:6-61 to 6-87 (Supp. 1968); N. M. STAT. ANN. § 64-24-105 (1960); N. Y. INS.
LAW §§ 600-626 (1966); No. C. GEN. STAT. § 20-279.21(3) (1965); N. DAK. CENT. CODE. §
26-02-42 (1970); OHIo REV. CODE ANN. § 3937.18 (Baldwin 1971); OK A. STAT. ANN. tit.
36, § 3636 (1958]; ORE. REV. STAT. § 743.792 (1969); PA. STAT. ANN. tit. 40, § 2000 (1971);
R. I. GEN. LAWS ANN. § 27-7-2-1 (1968); S. C. CODE ANN. §§ 46-750.31 et seq. (1962); S. D.
COMPILED LAWS ANN. § 58-11-9 (1967); TENN. CODE ANN. §§ 56-1148 to 56-1149 (1968):
TEX. INS. CODE art. 5.06-1 (1952]; UTAH CODE ANN. §41-21-21.1 (1970); VT. STAT. ANN. tit.
23, 4 941 (1967]; VA. CODE ANN. § 38.1-379.1 to 38.1-379.3 and 38.1-381 (1970); WASH. REV.
CODE ANN. § §48.22.030 through 48.22.040 (1961); W. VA. CoDE: ANN. § 33-6-31 (1966); Wis.
STAT. § 204.30(5) (1969).

55. For the legislative history, see 1963 BROOKLYN L. REV. 286, 287 (1963).
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The rationale for compulsory insurance could not be simpler. In
the search for financial responsibility on the part of motorists -

realizing that financial responsibility can nearly always be equated
with automobile liability insurance - any procedure which prom-
ises to guarantee a more widespread coverage of motorists by that
liability insurance is said to be a "good" thing.

The assumption, however, that compulsory insurance results in
a higher percentage of motorists being insured, has not gone un-
challenged. Indeed, research reveals that the three states of our
country which have enacted compulsory insurance laws, although
amongst those states with the highest percentage of insurance cover-
age, do not "lead the field" in that regard.5" As a matter of fact, other
states without compulsory insurance have achieved higher per-
centages of insured motorists without legislatively compelling all
motorists by law to buy these policies."s It is clear, at least, that com-
pulsory insurance requirements have failed in their attempt to force
all motorists to buy liability insurance; not all motorists do so, even
when the law provides penalties for the failure to comply.

All of the other states in our country have enacted financial
responsibility laws which operate in such a manner as to make
purchase of automobile liability insurance (or an appropriate cash
bond) compulsory on the part of those individuals who present
demonstratively higher risks in regard to their driving of a motor
vehicle. This type of compulsion has been termed "selective com-
pulsion," as compared with the "universal compulsion" of the other
procedure.58 The standards for so classifying such motorists differ
from state to state, but generally involve a failure to satisfy a tort
judgment resulting from a previous automobile accident.19

The moral and political principle of financial responsibility
laws is that compulsion, as such, is basically opposed to our tradi-
tional American way of life and should be imposed only when and
as absolutely necessary. Generally speaking, their proponents
reason, an individual in America should be allowed to allocate his
private resources according to his own decisions, and the allocation
of those resources should not be forced upon him by legislative fiat.
To the extent to which governmental bodies have been empowered
to undertake certain activities for the public good they may, of
course, finance these activities through the power of taxation, but

56. C. KULP & J. HALL, CASUALTY INSURANCE 484-85 (1968).
57. Arizona, Iowa, New Hampshire, Minnesota, and Oregon.
58. See generally C. BRAINARD, AUTOMOBILE INSURANCE 201-03 (1961) (hereinafter

cited as Brainard).
59. See James, An Evaluation of the Fault Concept, 32 TENN. L. REV. 394, 402 (1965),

for some of the social costs of motoring.
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the taxation power cannot be compared to compelling the purchase
of compulsory liability insurance.

It is clear that financial responsibility laws represent an im-
plementation of the "first bite rule" in the automobile accident
context. This rule is so titled because it has been extended from the
ancient and continuing doctrine that an individual who harbors a
dog without knowledge that the dog has a tendency to be vicious
cannot be held liable if the dog bites someone in a fit of aberrational
behavior. After the "first bite," however, the keeper of the dog is
deemed to be on notice of the dog's tendency toward viciousness,
and can be held liable for any future vicious behavior of the an-
imal.10 The application of this principle in our financial respon-
sibility legislation is clear.6 Those individuals who have not been
involved in an accident which was their fault, and afterwards
failed to satisfy a judgment against them, have not demonstrated
any behavior which would indicate that they should have their tradi-
tional American right of private determination of allocation of re-
sources taken from them, and are therefore not required to provide
evidence of financial responsibility. Only after such an occurrence
can these individuals be clearly labeled as presenting a risk of fi-
nancial irresponsibility, and, to the extent to which they wish to
continue operating on the highways, be required to give evidence
that they will be financially responsible in the event of future acci-
dents resulting from their negligence.

Because there are individuals who will exercise their right to
allocation of resources in such a manner as to in fact remain finan-
cially insolvent and uninsured, and at the same time operate their
vehicles in such a manner that they may cause an accident and be
found to be at fault, it is possible that some victims of automobile
accidents may have enforceable tort claims and receive judgments,
only to find that these judgments are unenforceable against the
defendant. This will occur if defendant is both judgment-proof and
without liability insurance coverage.

Financial responsibility laws are designed to prevent a second
example of such a circumstance being precipitated by an individual
who, by failing to satisfy a tort judgment resulting from a previous
automobile accident, has shown that he cannot be trusted in that

60. W. PROSSER, THE LAW OF TORTS 501 (4th ed. 1964). The statement may perhaps be
traced to "the dog has the privilege of one worry" in Burton v. Moorhead, 8 Sess. Cas.,
4th Ser., 892 (1881].

61. This situation is "reminiscent of the old common-law rule applied to the ca-
nine species of tort-feasor: one 'free bite' is allowed. The procedure looks to the sec-
ond accident, not the first, and requires proof of only future financial responsibility."
Notman, A Decennial Study of the Uninsured Motorist Endorsement, 43NoTRE DAME

LAWYER 5, 6(1967).
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regard. But the "first bite" will result in the initial judgment against
such motorists being unenforceable.

Clearly, individual freedom has its costs. In the case of financial
responsibility laws the cost of continuing the freedom of individuals
to determine how they will allocate their resources may result in
uncompensated victims with unsatisfied judgments, unless some
other machinery or instrumentality is instituted in order to solve
this problem.

One such instrumentality is uninsured motorist protection. Any
individual, unless unable to obtain such interest on the voluntary
market because of his own driving characteristics, may obtain un-
insured motorist protection at a nominal fee, as an adjunct portion
of his automobile insurance package. For those individuals who de-
cline (or are unable) to purchase uninsured motorist protection,
the problem of unsatisfied judgments has been solved in some jur-
isdictions by the creation of an unsatisfied judgment fund.62 An As-
signed Liability Claims Plan, included in several reform proposals,
served this same function without the creation of the fund and its
attendant bureaucracy.

In addition, there are constitutional limitations involved in com-
pulsory insurance legislation. Of course, these constitutional limita-
tions have been overcome in three states in which compulsory in-
surance legislation has been enacted, but it is notable that in all
three of those states only liability insurance is compulsory. The
rationale behind such a requirement is clear, inasmuch as the
driver on the highway represents, regardless of how careful he may
drive, some degree of risk to other drivers on the highway. None
of us, admittedly, can drive so safely that we are absolutely never
negligent. Therefore, the constitutional limitations upon compulsory
liability insurance may be overcome, but it is just as easy to solve
the problem without such legislation through the use of unsatisfied
judgment funds or assigned claim plans.

Inasmuch as both systems will work, it is a matter of comparing
the efficiencies of the two. Compulsory insurance will provide fi-
nancial responsibility on the part of most drivers, but there will still
be those drivers from whom a judgment will be uncollectable. The
unsatisfied judgment fund or assigned claims plan, on the other
hand, will provide for collection of judgments against any driver
and therefore operates in a manner superior to compulsory auto-
mobile insurance. Indeed, the assigned claims plan could be ex-
tended to cover claims against unidentifiable individuals, such as
hit-and-run drivers, which again would represent a coverage not

62. See note 54 supro.
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provided by compulsory insurance. 3

Not only does such a plan operate more efficiently than com-
pulsory insurance, but it also comports more nearly with the Ameri-
can notion of freedom of action. This freedom of action could, it
has been argued, be ignored in order to achieve some social good.
How far this notion can be expanded is questionable, but it is fairly
clear that this freedom should not be abrogated in circumstances
where there are other methods which work better to solve the prob-
lem, and which allow freedom of action to continue. In any event,
the primary concern is proper allocation of costs.

However, the question persists as to whether compulsory primary
insurance should be required. The precedent for such action is
generally thought to be the enactment of workmen's compensation
insurance and Social Security-" Ordinary legal research, however,
indicates that both of those social schemes were upheld on bases
which are entirely inapplicable to the automobile insurance situa-
tion.

In the case of workmen's compensation insurance, the employees
were deemed in some cases (contrary to general opinion, all work-
men's compensation laws are not mandatory, and in some states -
such as Iowa - the manufacturer may or may not participate in a
workmen's compensation program as he sees fit) to be subject to
mandatory workmen's compensation insurance." The rationale for
this holding in the United States Supreme Court, however, was that
the manufacturer was not being forced to allocate his own resources
for this purpose, but rather was an instrumentality which could be
utilized to pass the cost of compensating the workers to the public as
a part of the price of its product.-6

Similarly, the Social Security constitutional arguments are not
applicable to the automobile insurance situation. Indeed, in the
Supreme Court cases regarding the constitutionality of the Social
Security laws, the contention revolved around the nature of the
"tax" which was used to support the system. Clearly this "taxation"
argument is not applicable to the automobile insurance situation,
as automobile insurance premiums are certainly not "taxes" payable
to a government body, but are payable to companies in private in-
dustry.7

As a result, the constitutional objections to compulsory first-

63. Brainard, supra note 58, at 431.
64. Keeton & O'Connell, supro note 1, at ch. 9.
65. See note 27 supro.
66. Id.
67. Steward Machine Co. v. Davis, 301 U.S. 548 (1937); Carmichael v. Southern

Coal & Coke Co., 301 U.S. 495 (1937).
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party insurance remain. Questions of equal protection, due process,
and the taking of private property are difficult and remain unan-
swered.18 It has been suggested that any comprehensive plan de-
signed in our time for the furtherance of the public good would be
declared constitutional despite its infringement on individual per-
sonal liberties. There may be merit in this contention, but to the ex-
tent that it is correct it would appear that this tendency should be
avoided rather than lauded.

V. CONCLUSION

An automobile insurance system may be designed to function
without legislatively forcing the public to purchase the product.
Market availability may be assured so that all individuals who can
be determined to represent a high risk will be required to obtain
insurance as a necessary part of being a high-risk driver. Other
methods are available to assure that all individuals with a proper
tort claim will be able to collect that claim. The subrogation prin-
ciple, under that plan, will assure that individuals will have the
cost shifted back to them if they are negligently responsible for in-
juries.

All of the individuals who obtain insurance for these reasons
may, of course, be induced to obtain first-party coverages as a con-
comitant of acquiring the desired liability coverages. As a result,
it might be expected that very few individuals will not be covered
by both liability coverage and direct insurance coverage.

Some individuals might decline to purchase any of the first-party
insurance coverages available to them, and subsequently suffer in-
juries in an accident which do not result from the provable negli-
gence of another party. Even though statistics reveal that these in-
dividuals, unless they differ materially from accident victims in
general, will be able to recover some 80-90% of the time from some
other insurance source, there will inevitably be those few who have
totally failed to provide, in any way at all, for their needs.

It is at this point that a value judgment must be made. To what
extent will individuals, who despite all economic and social mo-
tivations decline to purchase insurance, represent a serious social
problem? To what extent will these individuals, not being able to
collect under their own direct insurance, also be unable to collect
a tort judgment because they were at fault (or partly at fault, or at
least unable to prove fault) in an accident? To what extent will
these people who do not recover because they refuse to buy in-
surance, and are not able to recover in tort because they cannot

68. Keeton & O'Connell, supra note 1, ch. 9.
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prove fault, be also unable to recover from other private insurance
or governmental sources because they are in the 10% minority of
persons who do not have such coverage? To what extent will these
people be those individuals who are unable, as a result of family
ties, their own personal savings, charitable contributions, or other
sources, to provide for their own needs, so that they represent a bur-
den upon society? Even to the extent that the probabilities are
warped by the argument that the very same individuals are likely
to fit into all these categories, must not the probabilities yet be very
small?

Is it a wise or socially rational decision to require compulsory in-
surance, of a first-party nature, for these individuals, in the face of
the sociological, public opinion, and constitutional difficulties, in
order to solve the minute problem which they represent? It would
appear that to the extent to which individuals meet all of these
criteria and thus become a burden upon society, they are clearly a
social problem rather than an automobile insurance problem.


