
DURATIONAL RESIDENCY REQUIREMENTS
FOR STATE BAR APPLICANTS AS A

DENIAL OF EQUAL PROTECTION

The same law will run for the native and for the stranger resident
among you.'

I. INTRODUCTION

James Keenan, a graduate of the Duke University Law School,
became a resident of North Carolina on June 10, 1970. He, like
others in our mobile society, had prior transitory links with other
sections of the country. He was, indeed, a native of Illinois and had
been previously admitted to practice before the courts of Texas
and Louisiana; but he now declared a present intention to perma-
nently reside in North Carolina. However, the North Carolina
Board of Law Examiners, in common with those of at least two other
states,:' required a residency period of one year4 before allowing
bar applicants to take the annual bar examination in August of
1970.,, Because of Keenan's failure to meet the residency require-
ments, he and two other plaintiffs on behalf of all others similarly
situated brought a class action before the United States District
Court for the Eastern District of North Carolina, seeking a prelimi-
nary injunction allowing them to take the bar examination as if they.
had met the residency requirement. A preliminary injunction was
issued,' pursuant to which two of the plaintiffs took the examina-
tion, which they passed. But for the residency requirement they

1. Exodus 12:49 (Jerusalem). See also Exodus 12:49 (King lames): "One law
shall be to him that is homeborn, and unto the stranger that soujournth among you.-

2. The Board was established pursuant to N. C. GEN. STAT. § 84-24 [1965) "(flor
the purpose of examining applicants and providing rules and regulations for admis-
sion to the bar including the issuance of license therefore ...."

3. HAWAII SUP. CT. R. 15(c); MISS. CODE ANN § 8654 (1942]; W. VA. CODE ANN.
§ 30-2-1 (1971).

4. Rule VI(6] of the Rules Governing Admission to the Practice of Law in the
State of North Carolina provided:

(Biefore being certified (licensed] by the Board to practice law in the State of
North Carolina, a general applicant shall: . .. (6] Be and continuously have
been a bona fide citizen and resident of the State of North Carolina for a period
of at least twelve (12) months prior to the date of his bar examination ....

Rule VI(6) was adopted by the Board under authority given by § 84-24 of the North
Carolina General Statutes to "alter and amend such rules and regulations for ad-
mission to the Bar as in their judgment shall promote the welfare of the State and
the profession ......

5. North Carolina Board of Law Examiners Rule Xl, § 2 states that the examina-
tion is to be given annually on the first Tuesday of August.

6. Loren Mitchell, one of the named plaintiffs, failed to make a timely applica-
tion to take the examination and was therefore denied the preliminary injunction.
317 F. Supp. at 1352.
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would have been entitled to be licensed to practice law, and they
subsequently pressed their claims that the residency requirement
was unconstitutional, and that a permanent injunction should is-
sue: Keenan v. Board of Low Examiners of the State of North Car-
olina.7

Other prospective examinees have taken to the federal courts to
challenge a Mississippi statutory requirement that an applicant be
a resident of the state for one year prior to application:' Lipman v.
Van Zant.. A similar Georgia residency requirement of one year
prior to admission to the practice of law, but which provides for
examination prior to meeting that requirement, was challenged in
the United States District Court for the Northern District of
Georgia: Webster v. Wofford.1' In all three recent cases the dura-
tional residency requirements were declared unconstitutional by the
United States district courts deciding them.

II. JURISDICTION OF FEDERAL COURTS

The apparent existence of statutory jurisdiction of a three judge
panel appeared a simple one to all of the courts,'" under authority
of the Civil Rights Act' and 28 U.S.C. §1343(3)." Harder questions

7. 317 F. Supp. 1350 (E.D.N.C. 1970).
8. MIss. CODE ANN. § 8654 (1956), provides in part:

The applicant for admission to the bar, in order to be eligible for the ex-
amination for admission, shall be a citizen of the United States and an actual
bona fide resident of this state for a period of one (1) year preceding the date
of such application ....

9. 329 F. Supp. 391 (N.D. Miss. 1971). Here the necessity for a temporary re-
straining order to allow Lipman and an intervenor, Maureen Malone, to take the
examination pending the result of the immediate action was obviated after an
agreement was reached allowing them to take the examination. Id. at 394.

10. GA. CODE ANN. §9-103(e) (1936) has a proviso that:
(N)o such applicant shall be admitted to the practice of law until such applicant
shall have been a bona fide resident of the State of Georgia for a period of
twelve (12) consecutive months immediately preceding the date of such admis-
sion, even though such applicant shall have successfully passed such examina-
tion. (emphasis added).
11. 321 F. Supp. 1259 (N.D. Ga. 1970). Fellow plaintiffs were the Atlanta Legal

Aid Society, Webster's employer, and Therion Cobbs, who as a potential client of
Webster claimed his rights to freedom of expression were violated by the statute.
Id. at 1260.

12. 317 F. Supp. at 1353; 321 F. Supp. at 1259; 329 F. Supp. at 394.
13. 42 U.S.C. § 1983 (1964) states:

Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory, subjects, or causes to be subjected, any citizen
of the United States or other person within the jurisdiction thereof to the dep-
rivation of any rights, privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress.
14. 28 U.S.C. § 1343 (1964) provides:

The district courts shall have original jurisdiction of any civil action author-
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were raised by the respective defendants concerning the existence
of subject matter jurisdiction over the matter in controversy.

In Keenan it was argued, based upon the so-called "Theard doc-
trine," that the federal district courts lacked subject matter jurisdic-
tion "over matters of admission to State bars or the suspension or
disbarment from State bars.', The Lipman defendants raised the
similar argument that "Mississippi had exclusive jurisdiction over
the admission of attorneys to the practice of law within its bound-
aries," except when claims of deprivation of federal constitutional
rights are raised, in which event the only remedy is by writ of cer-
tiorari to the United States Supreme Court.'"

Although somewhat similar in their ultimate effect, these two
statements in fact represent two distinct facets of the subject matter
jurisdiction issue: (1) As laid out most clearly in Keenan, what are
the limits on any court's review of state disbarment proceedings
and, (2) what are the peculiar limits of a federal district court's
jurisdiction over such matters? The clarity of the various discus-
sions concerning subject matter jurisdiction is clouded somewhat
by a tendency of the courts to crowd both distinct issues under the
control of the Theard doctrine, whose applicability to the second
facet is less than lucid.

Only the Keenan court gave what can be considered a separate
treatment of the first aspect. In Selling v. Radford7 the United
States Supreme Court stated, in dicta, that it was "patent" that it
had

no authority to re-examine or reverse as a reviewing court
the action of the Supreme Court of Michigan in disbarring a
member of the Bar of the courts of that State for personal and
professional misconduct.,,
This flat pronouncement of lack of jurisdiction in the Supreme

Court was somewhat moderated by a statement in Theard v. United
States,"9 a disbarment (federal) proceeding initiated before a United
States district court, appealed to the fifth circuit court of appeals,

ized by law to be commenced by any person:

(3) To redress the deprivation, under color of any State law, statute, ordi-
nance, regulation, custom or usage, of any right, privilege or immunity secured
by the Constitution of the United States or by any Act of Congress providing
for equal rights of citizens or of all persons within the jurisdiction of the United
States ....
15. 317 F. Supp. at 1353.
16. 329 F. Supp. at 395.
17. 243 U.S. 46 (1917).
18. Id. at 50 (emphasis added). The Court stated, however, that the fact of dis-

barment by the state, and the reasons therefore, would not. be accepted in all cir-
cumstances by the Supreme Court in these separate proceedings to disbar Radford
from practice before it.

19. 354 U.S. 278 (1957).

1971)
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and finally argued before the United States Supreme Court, that:
It is not for this Court, except within the narrow limits for
review open to this Court, as recently canvassed in Konigs-
berg v. California, 353 U.S. 252, and Schware v. Board of Bar
Examiners, 353 U.S. 232, to sit in judgment on Louisiana dis-
barments ...-
The sole question before the Theard Court was the res judicata

effect to be given a Louisiana order of disbarment in subsequent
federal disbarment proceedings. Fourteenth amendment claims of
an unsuccessful California bar applicant, who had been denied
certification to practice law by an order of the California supreme
court, were upheld in Konigsberg. Konigsberg reached the Supreme
Court on a writ of certiorari, as did Schware, which similarly de-
termined that the fourteenth amendment rights of an Arizona bar
applicant had been violated by an order of the New Mexico supreme
court.

Keenan approached the challenge of the Theard case by noting
that, as stated in the Theard quotation above, certain federal con-
stitutional questions were excepted from the denial of jurisdic-
tion; that is, that "Schware ... specifically left room for federal
constitutional questions" to be considered by the Supreme Court.-"
The Keenan court therefore found:

(S)tate control of the practice of law is not plenary but is, at
the very least, subject to restraints that may be imposed by the
Fourteenth Amendment."

It was only after reaching this conclusion, clearly mandated by the
Theard decision, that the Court was faced with the second facet of
the subject matter jurisdiction issue:

The Board insists, however, that if this be so (the possibility
of review to the extent of fourteenth amendment violations),
nevertheless, the inferior federal courts lack subject matter
jurisdiction, and that the only remedy for violation of federal
constitutional rights in this area is in the state court system
with, of course, the ultimate possibility of review in the United
States Supreme Court.":,
As was stated earlier, both the Webster and Lipman courts

treated the two facets of subject matter jurisdiction as if they were
one, with the Webster court doing little more than deferring to the
Keenan court's viewpoint.

20. Id. at 281 (emphasis added). The Court went on to note that they were not
sitting in review of the Louisiana judgment of disbarment, but rather were reviewing
only the action of the federal district court in giving effect to that judgment in unre-
lated federal disbarment proceedings.

21. 317 F. Supp. at 1353.
22. Id.
23. Id.
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As there existed numerous lower court decisions which had
refused to recognize subject matter jurisdiction over claims in what
the present defendants urged were similar proceedings before state
courts, when attorneys had either been disciplined or disbarred,
extensive analysis of the problem was provided by both the Keenan
and Lipman courts. 4

Keenan found that various lower federal courts had in fact held
that an order of a state court disciplining a member of its own bar
could be reviewed only by the Supreme Court of the United States
on a writ of certiorari. While refering to this lack of jurisdiction as
the Theard doctrine, the Keenan court refrained from extending
the decisions beyond their narrow factual situations, i.e., the court
refused to extend to the administrative agency the deference shown
to state courts by prior decisions, and refused to extend the "hands
off" approach to rules of admission as well as disciplinary actions."
Keenan took note of the fact that up to the time of its decision "the
Supreme Court has had no occasion to decide the scope of inferior
federal court jurisdiction in such cases." '  (Schware, et al, had
reached the Supreme Court through, or after, the exercise of juris-
diction by the state courts.)27 This lack of guidance, coupled with
the exercise of jurisdiction by three lower federal courts, all of
which had dismissed the constitutional claims of miffed bar ap-
plicants after a decision on the merits, convinced the Keenan court
that:

(TJhe "hands off" no subject matter jurisdiction rule is inap-
plicable to Fourteenth Amendment claims with respect to ad-
mission to practice, and that state court preemption is probably
limited to disciplinary proceedings not involving constitu-
tional questions. 8

24. Keenan cited, at 1353, Jones v. Hulse, 391 F. 2d 198 (8th Cir. 1968) (which
involved a state court order of suspension for three years); Ginger v. Circuit Court,
372 F.2d 621 (6th Cir. 1967) (which involved a disbarment order of a state court);
Clark v. Washington, 366 F.2d 678 (9th Cir. 1966) (court order of disbarment); Mackay
v. Nesbett, 285 F. Supp. 498 (D. Alaska 1968) (court order of one year suspension).
Webster footnoted, 321 F. Supp. at 1260, Ginger and Clark, supra. Lipman cited, 329
F. Supp. at 395, Mackay, Jones, Ginger, Clark, and Gately, supro, and Lenske v.
Sercombe, 266 F. Supp. 609 (D. Ore. 1967) (a court order of disbarment), aff'd, 401
F.2d 520 (9th Cir. 1968), and In re MacNeil, 266 F.2d 167 (1st Cir. 1959) (a court order of
disbarment).

25. 317 F. Supp. at 1353-56.
26. Id. at 1354.
27. See 353 U.S. at 238; 353 U.S. at 254; 354 U.S. at 279-80.
28. 317 F. Supp. at 1354. In Keeley v. Evans, 271 F. 520 (D. Ore. 1921), the court

acknowledged the fact that federal courts normally lacked jurisdiction to review the
denial of a license to practice law. Thus, in the normal case, petitioner's claim would
be dismissed in a pedestrian manner on the authority of Selling v. Radford, 243
U.S. 46 (1917), cited in Keeley at 522. However, Keeley noted that the petitioner had
raised uniquely constitutional questions under section 2, article 4 (the privilege
and immunities clause), the fifth amendment, and the fourteenth amendment of the

1971)
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Keenan was also influenced by the language of Judge Friendly
in the federal district court decision of Law Students Civil Rights
Research Council, Inc. v. Wadmond,2 in a fact situation somewhat
analogous to that before the Keenan court, that the

grant of injunctive relief in a case like this would not have
the in terrorem effect on state judges that the threat of a sub-
sequent damage action would have; rather, it would furnish a
definitive ruling on a point of federal law for their future
guidance .... 11"

Keenan found the Theard doctrine to be a judicial expression of
the congressional belief that there are areas of state government that
ought to be left alone by the inferior federal courts - among these
the state judicial power to police the practice of law. However, the
court also pointed out that here the plaintiffs "do not question the

Federal Constitution. But, to no avail for the petitioner, the court proceeded to decide
the case on its merits against him, holding that the practice of law is not such a
privilege encompassed by article 4. 271 F. at 523. In addition, Keeley concluded that
the petitioner had been given the opportunity to present his case, since he had ap-
peared before the Board of Bar Examiners and the Oregon Supreme Court. Id. at 521.
Finally, it concluded that the petitioner had not been denied due process of law. Id.
at 525.

In the case of Chaney v. State Bar, 386 F.2d 962 (9th Cir. 1967), the petitioner's
constitutional claims were again dismissed on their merits. In that case, the federal
circuit court held that examinations requiring essay answers, owing to the fact that
they elicited a demonstrated capacity of the applicant to analyze legal problems and
the ensuing ability to apply legal principles, bear a rational connection to a legitimate
state end. Thus, the public policy of safeguarding the quality of the legal practi-
tioners of the state would meet the stringent criterion of the "due process test." Id.
at 964-65. The Chaney court noted that within the context of the case's specific fact
situation, the Committee's recommendation that a license be denied a twice-failing
bar exam candidate had not been acted upon by the Supreme Court of California
which had jurisdiction to review a denial of certification under § 6046 of the Cal.
Bus. and Prof. Code. Therefore, the Civil Rights Act granted no jurisdiction for there
had been no "deprivation" of a right or immunity. This obviated the necessity for the
court to discuss "whether improper denial of admission to the bar ... is at all (even
injunctively only) subject to remedy under the Civil Rights Act or whether it is
reachable solely through petition for certiorari to the United States Supreme Court
from the state court order .. " Id. at 967.

The third federal decision cited in Keenan to set forth graphically conditions con-
doning jurisdictional retention of review powers over the alleged denial of constitu-
tional rights in admission procedures was the case of Hackin v. Lockwood, 361 F.2d
499 (9th Cir. 1966). Therein the court did not discuss the question of the existence of
jurisdiction in a federal district court to determine the claim; rather, the court held
that the requirement, under Rule IV of the Rules Pertaining to Admission to Appli-
cants to the State Bar of Arizona (that an applicant for the Arizona Bar Examination
be a graduate of a school of law "provisionally or fully approved by the American Bar
Association at the time of his graduation") was not arbitrary, capricious or unreason-
able. Id. at 504. The dismissal by the district court was correspondingly affirmed.

29. 299 F. Supp. 117 (S.D.N.Y. 1969). This three judge district court opinion was,
at the time Keenan was decided, as yet not buttressed by the United States Supreme
Court's affirmance in Law Students Civil Rights Research Council, Inc. v. Wadmond,
401 U.S. 154 (1971).

30. 299 F. Supp. at 123.
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Board's performance of its judicial duties but challenge an exercise
of its legislative, rule-making power."' Thus, the court was not will-
ing to expand the "hands off" treatment beyond disciplinary ac-
tions involving state judicial action, as it concluded:

To extend the Theard rule to insulate from examination in the
inferior federal courts bar examiners admission requirements
with respect to constitutionality would go too far and would
ignore our own legitimate interest in the practice of law in fed-
eral courts. We think both federalism and the Theard doctrine
are both sufficiently served by continuing adherence in this
area, as in others, to the familiar rule that a final judgment
properly rendered by a state court in any proceeding is re-
viewable only by state appellate courts and the United States
Supreme Court, not by federal courts of original jurisdiction'

The Lipman court had a considerable advantage over Keenan in
its analysis of the subject matter jurisdiction issue, as Law Students
had already progressed to the Supreme Court, and jurisdiction was
accepted therein with little more than a footnote concerning the
subject matter jurisdiction of the federal district court. In fact, it
appears that the defendants in Law Students raised only the issue
of statutory compliance with 28 U.S.C. § 1983.:'" The Lipman court
noted that in Law Students

the Court did not hesitate to weigh the First Amendment
rights asserted by bar applicants in a §1983 action, and judge
the case, on direct appeal from a three-judge district court, in
accordance with Konigsberg and Schware standards .... Nec-
essarily, the Court didnot regard as a problem subject-matter
jurisdiction because the dispute related to the bar admission
requirements of the State of New York."

Then, citing and following the reasoning of the Keenan court, Lip-
man stated:

No order of a state court being involved, the (Keenan) court
declined to give deference to a determination made by ad-
ministrative officials, especially since the case did not con-
cern relief to be granted to an individual person but a general
requirement affecting alike a class of applicants. Keenan's
reasoning is persuasive here since we do not find present any
policy reasons requiring the deference which should be ac-

31. 317 F. Supp. at 1355.
32. Id. at 1356.
33. 401 U.S. 154, n. 9 (1971). Justice Stewart reported that the appellees' sole

argument against jurisdiction was that they and the state courts were not "persons"
within the meaning of 42 U.S.C. §1983. The district court had rejected this argument,
reasoning that the courts and the justices were acting in an administrative capacity
and that an injunction here could have no inhibiting effect on the proper performance
of judicial duties.

34. 329 F. Supp. at 396.

1971)
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corded the judgment of a state court.:
Thus, all three courts, Lipman, Keenan, and Webster, found the

requisite subject-matter jurisdiction, and determined that review
was possible at least within the limits of Konigsberg and Schware
on the district court level. The courts refused to extend beyond those
disciplinary proceedings involving state judicial action the "hands
off" doctrine previously expounded by several lower federal courts.

It is the lack of clarity with which the courts attacked the problem
that is to be lamented. The question was whether conduct of a state
bar could be reviewed collaterally by means of an original action
in the federal district court. The courts looked for the answer in
Schware, Konigsberg, and Theard. The defect in this approach is that
the facts of Schware, Konigsberg and Theard make the trilogy of
cases distinguishable from the cases at hand.:," It is precisely that
fact what prompted the Board in Keenan to press that regardless of
the fourteenth amendment review granted to the Supreme Court,
the lower federal district courts were still lacking in jurisdiction.:
The Lipman court found the "many lower federal court decisions
holding that a district court is without jurisdiction, despite the fed-
eral claim, to review an order or judgment of the state court dis-
barring or disciplining an attorney" to be "bottomed upon a trilogy
of well-known decisions in bar admission and disbarment disputes
handed down in 1957 by the Supreme Court (i.e., Schware, Konigs-
berg, and Theard).' '  This similar belief on the part of the Keenan
court apparently accounts for its continued reference to the limited
district court jurisdiction as the Theard doctrine. In fact, a close read-
ing of the trilogy and the lower court decisions reveals that the lim-
ited district court jurisdiction is not in fact based thereon, but rather
basically upon a recognition of the non-appellate jurisdiction of the
federal district courts " (as was recognized in decisions such as the

35. Id. at 397.
36. Schware and Konigsberg involved the issuance of a writ of certiorari to the

state supreme courts of New Mexico and California, respectively. The appeal was
directly to the Supreme Court and federal district court jurisdiction was not in issue.
Theard is distinguishable because the question there was a narrow one: Does the fact
that an attorney has been removed from a state bar require that the federal district
court automatically refuse to permit him to practice before the federal bar? The
problem in Theard did not, therefore, involve the question of when a federal district
court could take jurisdiction over a case involved solely with the right to practice be-
fore a state bar.

37. 317 F. Supp. at 1353.
38. 329 F. Supp. at 395.
39. Konigsberg and Schware stand for the proposition that there can be review of

a state decision by the United States Supreme Court on a writ of certiorari. An exam-
ination of the cases cited in note 24 supra reveal a recurring theory that the existence
of this appeal to the Supreme Court creates an implication that there is no appeal
to the lower federal courts. Ginger went so far as to assert that it needed no support:
"It requires no citation of authority to concede that this (lower federal) court is with-

(Vol. 5
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1923 Supreme Court case of Rooker v. Fidelity Trust Co.4

In short, the trilogy further explained the scope of review of
state disciplinary proceedings originally established in cases such
as Selling v. Radford,' but had no effect upon the basis for the re-
stricted federal district court jurisdiction in state disciplinary pro-
ceedings involving judicial action. As the Court of Appeals for the
Eighth Circuit stated (after a thorough analysis of Theard and
Rooker) in Jones v. Hulse:'-'

(S)tate disbarment or suspension proceedings under excep-
tional circumstances may be reviewed by the Supreme Court
of the United States on petition for certiorari .. . .We have
found no authority authorizing a federal court to entertain an
original proceeding designed to set aside and vacate a disci-
plinary judgment of a state court .. ..:'

III. ABSTENTION

All three courts considered at various lengths, and rejected, the
abstention arguments interposed by the defendants.

Only two of the various reasons for the abstention doctrine were
apt in these particular fact situations.- Keenan listed them as serv-
ing the functions of "(1) the avoidance of an unnecessary decision

out any appellate powers so far as the decisions of the Supreme Court of the State of
Michigan ... are concerned." 372 F.2d at 624. It is submitted that, if there is no lower
federal court review, the authority is not Konigsberg and Schware but, rather, as was
stated in Hulse, Rookerv. Fidelity Trust Co., 263 U.S. 413 (1923).

Another reason, suggested by Keenan, is the deference to be given to state action
by the lower federal courts. Keenan felt that the Theard case was "a judicial expres-
sion of the congressional belief that there are areas of state government that ought to
be left alone by the inferior federal courts. One of these is the exercise of state judicial
power to police the practice of law. 317 F.2d at 1356.

40. 263 U.S. 413 (1923). Rooker involved an attempt to set aside a judgment of a
state supreme court, in an action in the federal district court. The grounds for re-
versing were various constitutional infirmities. The district court dismissed for want
of jurisdiction. The Supreme Court affirmed. "If the constitutional questions stated
in the bill actually arose in the cause, it was the province and duty of the state courts
to decide them; and their decision, whether right or wrong, was an exercise of juris-
diction. If the decision was wrong, that did not make the judgment void, but merely
left it open to reversal or modification in an appropriate and timely appellate pro-
ceeding .... Under the legislation of Congress, no court of the United States other
than this court could entertain a proceeding to reverse or modify the judgment for
errors of that character .... To do so would be an exercise of appellate jurisdiction.
The jurisdiction possessed by the District Courts is strictly original." Id. at 415-16.

41. 243 U.S. 46 (1917).
42. 391 F.2d 198 (8th Cir. 1968).
43, Id. at 202.
44. WRIGc1T, FEDERAL COt RTS § 52 (2d ed. 1970) lists these four reasons for the rule:
(1) To avoid decision of a federal constitutional question where the case may be

disposed of on questions of state law.
(2) To avoid needless conflict with the administration by a state of its own affairs.
(3) To leave to the states the resolution of unsettled questions of state law.
(4) To ease the congestion of the federal court docket.
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of a serious federal question, or (2) the avoidance of unnecessary
friction in the federal-state relationship. "1 5

A. AVOIDING UNNECESSARY DECISION

Keenan experienced more difficulty in answering the argued ex-
istence of the first "friction" than did the other courts. First, the
Board argued that there were state grounds not raised by petitioners
that could well be dispositive of the case, had they first been raised
in state courts. However, the Keenan court noted that the forerunner
of Rule VI(6 )4 - the rule at issue - had been previously considered
and declared by the North Carolina supreme court not to be in
violation of any of the bar applicant's rights as guaranteed under the
North Carolina Constitution."7 Thus, any challenge of the successor
rule by the present petitioners on the same discredited state grounds
would most likely have proven futile. Secondly, the Board also
claimed that the rule could conceivably be deemed in violation of
certain state statutes. However, the statutes also provided for re-
view by the Chief Justice prior to promulgation to determine if the
rules were in compliance with the appropriate statutes - as the
Chief Justice had "painstakingly reviewed" the rules and approved
their adoption, the court found it "highly improbable" that the case
would be invalidated on state law grounds.41

Webster was as taciturn in its discussion of abstention as in its
analysis of jurisdiction. In rejecting the argument in a paragraph
and footnote to the opinion, Webster's decision was somewhat
simplified by two facts peculiar to it. First, the constitutionality of
Go. Code Ann. §9-103(e)(1936)" was questioned, and its validity
upheld, in a lower state court opiniony5 Secondly, the statute was
so clear and unambiguous that the defendant could suggest no con-

45. 317 F. Supp. at 1356.
46. Part of the superseded Rule 5 of the North Carolina Rules Governing Ad-

mission to Practice Law provided:
Each applicant at the time of filing his application ... must have been, for the
twelve months next preceding the filing of his application, a citizen and resident
of North Carolina.
47. Baker v. Varser, 240 N.C. 260, 82 S.E.2d 90 (1954).
48. See that section of N.C. GEN. STAT. §84-24 (1965) excerpted in note 2 supra. In

addition, N.C. GEN. STAT. §84-24 (1965) provides that "(a)ll such rules and regula-
tions . . . shall be recorded and promulgated as provided in § 84-21. N..C.GEN.
STAT. §84-21 (1965) provides, inter olia:

Copies of all such rules and regulations adopted ... shall be certified to the
Chief Justice of the Supreme Court of North Carolina ... : Provided, that the
court may decline to have so entered upon the minutes of the council any such
rules (and) regulations ... which in the opinion of the Chief Justice are incon-
sistent with this article.
49. See note 10 supra.
50. See In re Harrison and Jacobson (Fulton County Superior Court, May 21,

1970).
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struction of the section resolving the problem other than by a deter-
mination of its constitutionality.'

Lipman approached the problem from a more difficult position,
there being no prior determination by a state court of the constitu-
tionality of Miss. Code Ann. § 8654 (1956)," as there had been of the
respective provisions in Keenan and Lipman. Until so decided by
Mississippi courts, the defendants argued that the proper course
to follow was that of judicial abstention,:' first enumerated in 1941
in Railroad Commission v. Pullman Co.- However, as the federal
right was not so "entangled in a skein of state law that must be un-
tangled before the federal case (could) proceed ' ' - indeed the
residency requirement was attacked solely on Federal equal protec-
tion arguments - the general principle enumerated in Pullman did
not apply.

Not only did the circumstances in Lipman remove it from the
penumbra of Pullman, thereby intimating abstention was not nec-
essary, but they were such that Lipman felt required to exercise
jurisdiction over the claim.' To sustain this position, Lipman re-
ferred to Zwickler v. Koota, ; wherein the Supreme Court reversed

51. 321 F. Supp. at 1261. According to one line of reasoning, a federal district
court has a duty to provide a remedy for a plaintiff who has alleged jurisdiction under
the Civil Rights Act and proven the violation, by the proper parties, of civil rights
secured by the Federal Constitution. Harrison v. NAACP, 360 U.S. 167. 181 (1959).
This was rejected by the majority in Harrison.

Nevertheless, refusal to give abstention any application in the limited facts of
this case might follow from Dombroski v. Pfister, 380 U.S. 479 (1965). There the Court
held that "the abstention doctrine is inappropriate for cases such as the present one
where ... statutes are justifiably attacked on their face as abridging free expression.
or as applied for the purpose of discouraging protected activities." Id. at 489-490.
In Webster it was alleged that a potential client (co-plaintiff) was denied his right
to free expression and, if in fact this was so, abstention could have been denied effect
on that ground. 321 F. Supp. at 1261.

See also A.L.I., Study of the Division of Jurisdiction Between State and Federal
Courts (1969), whose revision of Title 28 of the U.S. Code would contain a new §1371(g)
excepting certain civil rights actions from the abstention authorization, which would
be provided for by that section of the statute rather than by "judge-made" law.

52. See note 8 supra.
53. 329 F. Supp. at 397.
54. 312 U.S. 496 (1941). The United States Supreme Court deemed it error that a

three judge district court had ordered an injunction against the enforcement of an
order of the commission before there had been an opportunity for the Texas courts
to pass on the same order. Besides federal constitutional questions raised by the
appellees, there also existed the strictly local question of whether or not the commis-
sion had statutory authority to formulate and enforce the order in question. Cf. Zwick-
ler v. Koota, 389 U.S. 241 11967).

55. McNeese v. Bd. of Educ., 373 U.S. 668, 674 (1963).
56. 329 F. Supp. at 398: "(O)ur clear duty is not to abstain ... but to consider the

case on its merits." (emphasis added).
57. 389 U.S. 241 (1967). This might well be the proper place to note that Zwickler

cited Schware for support for the position that legitimate, constitutional control by the
state of some area within its sphere of authority cannot constitutionally "sweep un-
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the action of a three judge district court which had dismissed ap-
pellant's claims on the grounds of abstention. Zwickler stated:

Though never interpreted by a state court, if a state statute
is not fairly subject to an interpretation which will avoid or
modify the federal constitutional question, it is the duty of a
federal court to decide the federal question when presented
to it. Any other course would impose expense and long delay
upon the litigants without hope of its bearing fruit5

Lipman found it "manifestly clear" that there were no state grounds
that might be dispositive, but that there was in fact only "the validity
of a clear and unambigous statute under (the requirements of) the
federal Constitution.""

B. AvOIDANCE OF UNNECESSARY FRICTION

As regards the second function of abstention, Keenan developed
the best reasoned analysis. The Board argued that needless friction
in the federal-state relationship would be provoked by a decision
on a matter primarily of local concern. The Keenan court responded
that although recognition of the respective competence of the state
and federal court systems is the reason for the doctrine of absten-
tion, "(ilts recognition of the rule of state courts as the final ex-
positors of state law implies no disregard for the primacy of the fed-
eral judiciary in deciding questions of federal law.""- Thus, con-
trary to the Board's position, the objections raised by the petitioner
rested upon federal grounds properly raised in a federal court.

Keenan further confirmed its rationale by citing England v.
Louisiana State Board of Medical Examiners.' The Keenan court
found this decision "to be dispositive of (the) contention" that the
immediate judicial consideration of the case would promulgate
needless federal-state friction. The court approvingly quoted from
England while it proclaimed its opposition to the view that

a litigant who has properly invoked the jurisdiction of a Fed-
eral District Court to consider federal constitutional claims
can be compelled, without his consent and through no fault
of his own, to accept instead a state court's determination of
those claims."'

necessarily broadly and thereby invade the area of protected freedoms." Id. at 250,
quoting NAACP v. Alabama, 377 U.S. 288, 307 (19641 with approval.

58. Id. at 251 (emphasis added), quoting with approval United States v. Living-
ston, 179 F. Supp. 9, 12-13 [1959), off'd, Livingston v. United States, 364 U.S. 281 (1960).

59. 329 F. Supp. at 398.
60. 317 F. Supp. at 1358, quoting from England v. Louisiana State Bd. of Medical

Examiners, 375 U.S. 411, 415-16 (1964). See Willcox v. Consolidated Gas Co., 212
U.S. 19 (1909).

61. 375 U.S. 411 [1964).
62. Id. at 415. See 317 F. Supp. at 1357.
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Indeed, the court found the federal-state friction argument to be
particularly weak in a case such as was before it, the implication of
which did "not (involve) the possibility of unwarranted disruption
of a state administrative process."" Thus, Keenan, employing the
criterion first espoused in England, found no such "unwarranted
disruption." The court maintained that there was no attack upon the
"methods of administration, quality of questioning, duration, or
even timing of the examination."',

Lipman answered this phase of the question in one paragraph,
wherein it cited Keenan concluding that the holding did "not em-
broil us in the administrative processes of bar admissions which
properly belong to the defendant Board and Secretary.'" 5 Webster
did not touch on this phase of the abstention question. Any "disrup-
tion" in federal-state harmony should play no part when federal
constitutional rights have been determined to be violated. When
the constitutional question is burning - and here fourteenth amend-
ment guarantees were alleged to have been violated in all three
cases - then a determination should follow of the action's alleged
unconstitutionality.

IV. THE CONSTITUTIONAL ISSUES

In the interpretation of the equal protection clause, two differing
tests have been applied by the Supreme Court to situations before
it.""

A. THE TRADITIONAL TEST

Sustaining the legislative classification has traditionally required
two elements: (1) There must be shown a legitimate governmental
objective or purpose; and, (2) there must be a rational relation be-
tween that purpose and the designated classification."

In its attempt to attribute a purpose to the legislative classifica-
tion, the Supreme Court has exhibited a great degree of latitude in
engaging a presumption of constitutionally permissable purposes,
especially in litigation involving fiscal and regulatory matters."

63. Id. at 415. See 317 F. Supp. at 1358.
64. 317 F. Supp. at 1358.
65. 329 F. Supp. at 398-99.
66. This introduction is meant to be only a cursory examination of the problem

and some of the solutions applied to it in the past. For a more comprehensive ex-
amination see, e.g., 1. Harlan's dissenting opinion in Shapiro v. Thompson, 394 U.S.
618, 655 (1969); Tussman and tenBrock, The Equal Protection of the Laws, 37 CAL. L.
REV. 341 (1949); Comment, Developments in the Law: Equal Protection, 82 HARV. L.
REV. 1065 (1969).

67. See J. Harlan, dissenting, Shapiro v. Thompson, 394 U.S. 618, 655 [1969).
68. See McDonald v. Election Comm'rs, 394 U.S. 802, 809 (1969):
Legislatures are presumed to have acted constitutionally even if source ma-
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Indeed, it has been suggested:
Instead of asking, "What purpose or purposes does this statute
and other relevant materials in fact reflect?" the court may
ask, "What constitutionally permissible objective might this
statute and other relevant materials plausibly be construed to
reflect?"1"

In areas other than fiscal and regulatory matters, when the legisla-
tive purpose behind the challenged classification is not clear, the
most probable legislative purpose is attributed.' This, for all prac-
tical purposes, has the necessary effect of ignoring some purposes
which were present in the legislators' minds:'

The first part of the courts' determination under the "tradi-
tional" test - the finding of a constitutionally permissible purpose -
had already been simplified by a prior statement of the Supreme
Court of Schware. There the Court recognized but two constitutional-
ly valid state objectives in licensing an attorney: his present7

fitness and capability to practice law.7' Because of this judicial re-
striction on the legislative discretion previously accorded to proper

terials normally resorted to for ascertaining their grounds for action are other-
wise silent ....

See also Williamson v. Lee Optical Co., 348 U.S. 483 (1955); Railway Express Agency,
Inc. v. New York, 336 U.S. 106 (1949); Kotch v. Bd. of River Port Pilot Comm'rs, 330
U.S. 552 (1947); cf. Morey v. Doud, 354 U.S. 457 (1957), which can perhaps be dif-
ferentiated because the exceptions to the regulatory statute were specifically named,
company by company. Labine v. Vincent, 401 U.S. 532 (1971), dissenting opinion of
Justice Brennan:

(Elven in cases of economic regulation, this Court will inquire, under the Equal
Protection Clause of the Fourteenth Amendment, whether there is some "rea-
sonable basis" for a discrimination in a state statute, or whether the discrimina-
tion is invidious. Id. at 547-48.
69. Comment, Developments in the Law: Equal Protection, 82 HARv. L. REV. 1065,

1078 (1969).
70. See, e.g., Labine v. Vincent, 401 U.S. 532, 536 (1971), where the most probable

legislative purpose involved in a classification based on illegitimacy was said to be
to strengthen and preserve family ties; cf. Goesaert v. Cleary, 335 U.S. 464 (1948),
in which the Court declined to question the "evident belief" of Michigan legislators
that the presence of a woman-barmaid would be less socially hazardous if the owner
were her husband or father, while the likeliest motive of the legislature was to grant
bartending licenses only to men.

71. Compare the dissent's view in Labine that the only legislative purpose ap-
parent in the statute is the constitutionally inpermissible one of punishing innocent
children for the transgressions of their parents. 401 U.S. at 557.

72. In Schware the fact that the petitioner some fifteen or more years in the post
had been a member of the Communist Party, had used certain aliases (albeit not to
cheat or defraud another), and had been arrested, once on "suspicion" of criminal
syndicalism (arising out of his participation in a labor dispute), and at another time
for violation of the Neutrality Act (for recruiting persons to aid the Loyalists in the
Spanish Civil War), could not "be said to raise substantial doubts about his present
good moral character." 353 U.S. at 246 (emphasis added).

73. "A state can require high standards of qualification, such as good moral char-
acter or proficiency in its law ... but any qualification must have a rational connection
with the applicant's fitness or capacity to practice law." Id. at 239 (emphasis added).
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regulatory (here, licefising) objectives," the courts were compelled
to compare the state imposed restrictions with these permissible
purposes.

Keenan and Lipman both specifically recognized the place of
Schware in dictating the only legitimate purposes of the state when
determining qualifications for the bar.15 Webster neither specifically
recognized Schware nor the two tests of fitness and capacity to
practice law. The court there did recognize the existence of a legiti-
mate state interest in delving into the applicant's background, moral
character and qualifications. This statement, however, was subse-
quent to its reasoning and conclusion."

The courts recognized the existence of classes of bar applicants.
The membership of each class was determined by the requirements
of the rule or statutes in question. In Keenan, the court recognized
the class of "(1) those who had resided in North Carolina for twelve
months prior to the bar examination they seek to take, and (2) those
who have not been residents in the state for the requisite period."77

Webster's classes were similar, differing only in that the residency
was prior to admission.,, Lipman dealt with two groups of plaintiffs,
both of whom attacked the one year residency requirement for ad-
mission. One was composed of residents at the desired time of ad-
mission, and one of non-residents at that time.', And, because an
original intervenor in Lipman had been a non-resident at the time
her complaint in intervention was filed on behalf of all similarly
situated bar applicants, Lipman was faced with the issue of the
constitutionality of any durational residency requirement."

The various defendants answered with what they insisted were
numerous legitimate state interests that were furthered by the re-
quirements. Some were rejected out of hand without being re-
ported.,' Others deserving particular mention are: (1) An applicant
absorbs a certain amount of knowledge of the local legal practices,"

74. See, e.g., Goesaert v. Cleary, 335 U.S. 464 (1948); Kotch v. Bd. of River Port
Pilot Comm'rs, 330 U.S. 552 (1947); cf. Morey v. Doud, 354 U.S. 457 (1957).

75. See 317 F. Supp. at 1359 and 329 F. Supp. at 399.
76. 321 F. Supp. at 1262.
77. 317 F. Supp. at 1358.
78. 321 F. Supp. at 1261.
79. 329 F. Supp. at 399.
80. Id. at 401. This determination proceeded despite the fact that Maureen Malone

- the intervenor - had moved to Mississippi subsequent to the filing of her petition,
thereby becoming a member of the same class as Lipman and eliminating the issue
presented in the complaint in intervention.

81. Lipman reported only what it felt were the "more substantial arguments"
among the "various contentions" raised by the defense. Id. at 400.

82. 321 F. Supp. at 1261.
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structure of government,"' and customs " during the one year
residency period; (2) he will be more likely to have a stake in the
community and its advancement if a year long resident;' (3) the ful-
fillment of the requirement evidences an intent to remain;" and
(4) the moral character of the applicant can be more easily judged
if the applicant is physically present for that period of time."7

Keenan gave perhaps the most reasoned answer to these as-
serted legitimate interests. It first denied that knowledge of the
"local custom" has any bearing at all on the applicant's capacity or
fitness,"" then it denied the existence of a rational nexus between
any legitimate state interest and the purposes of the statute. First,
as evidenced by those "lifelong residents of a community (who)
have no knowledge of even the basic rudiments of the governmental
units closest at hand,""' a lengthy residence without more does not
assure the attainment of any state interest. Nor could the residence
requirement evidence a bona fide intent to remain permanently,
as the epitome of our mobile society is the indistinguishableness of
those short time (for example, one year) residents who may be firmly
rooted and those who are ready to move on. Thirdly, Keenan quoted
Dean Claud Horack's statement:

A mere year of residence does not go far to establish a man's
character and only careful investigation at the applicant's
former place of residence is apt to disclose those habits or
qualities which would make him an undesirable member of the
local bar.'

Keenan proceeded to note that the National Conference of Bar
Examiners provide an investigatory service that can readily be used
to carry out Horack's suggestion, and that its reasonable costs could
well be passed on to the applicant."

While the residency requirement may have served to deny li-
censes to those incompetent or unfit applicants, it also excluded
those innocent of such disqualification. Its constitutional infirmity
therefore was "over-inclusiveness," for applicants whose attributes
did not require their classification were denied the benefits of li-

83. 317 F. Supp. at 1359, and 329 F. Supp. at 400.
84. 317 F. Supp. at 1359.
85. 321 F. Supp. at 1261, and 329 F. Supp. at 400.
86. 317 F. Supp. at 1359.
87. Id., and 329 F. Supp. at 400.
88. Id.
89. id.
90. Horack, "Trade Barriers" to Bar Admissions, 28 J. AM. Jun. Soc'y, 102, 103

11944). The conclusion of the author was that pre-admission residency requirements
serve but two purposes: "to protect the local lawyer and the local student from out-
side competition ... " 317 F. Supp. at 1360, n. 12.

91. 317F. Supp. at 1360.
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censing.' Keenan, having found no exigent circumstances that
could justify that infirmity, struck down the rule.-

Webster dismissed the asserted state interests in a residency
requirement in a few sentences. Its conclusion that delay was the
only purpose for the rule rested largely on the fact that residence
was not synonymous with physical presence." The successful
examinee could well wait out the year in a "self-induced coma" or
on an odyssey out of state, after first establishing his residence in
Georgia. Delay was too "slender and evanescent a thread" on which
to support such obvious discrimination and unequal treatment."-

Lipman discussed the asserted interests and concluded that de-
lay was the only discernable reason for the requirement. Without
means to support himself the applicant would be in a poor position
to obtain "a stake in the community." The court noted that by mere
proximity little knowledge of the local legal practice and custom is
absorbed. While it granted that a reasonable durational residency re-
quirement could be justified in order to better judge the applicant's
moral character, a period of one year prior to application for ad-
mission was arbitrary and unreasonable. Lipman declared the one-
year requirement violative of the equal protection clause."

Several comments, in furtherance of the court's analysis, are
called for. First, in response to the argument that the requirement

92. Over-inclusion exists in the situation where the classification applies to more
people than is necessary to fulfill the purpose of the statute. Over-inclusion would
seemingly be more onerous than under-inclusion, which at least is composed en-
tirely of those sought to be affected, "while over-inclusive classifications reach out
to the innocent bystander, the hapless victim of circumstance or association." Tuss-
man and tenBrock, The Equal Protection of the Laws, 37 CAL. L. REV. 341, 351 [1949).

There are also classifications which are both under- and over-inclusive at the
same time. For instance, the forced restriction, registration, movement, re-settlement,
and internment of Japanese living in certain areas of the West Coast of the United
States during World War 1I, because of the dangers of sabotage or espionage, was
under-inclusive - many more persons than Japanese were likely to be engaged in
these acts - and over-inclusive for the great majority of those Japanese affected were
not in fact dangerous. Korematsu v. United States, 323 US. 214 (1944).

93. 317 F. Supp. at 1361. Such a burden has been justified, for instance, by a war-
time emergency, when the danger to the country outweighed this burden on both the
potentially dangerous person and the hapless individual, whose only "fault" was
the possession of a characteristic, lineage, possessed by the group posing the danger
to the country. Korematsu v. United States, 323 U.S. 214 (1944); Hirabayashi v. United
States, 320 U.S. 81 (1943).

It might be noted that the classification discussed above - lineage - is one of the
'suspect criteria," which like the case where "fundamental freedoms" are restricted,
demands a showing of a "compelling governmental interest" before the legislation
will be approved.

94. 321 F. Supp. at 1262. While granting that delay was the only immediate pur-
pose for the statute, Lipman specifically refrained from stating that the underlying
purpose of the provision was to favor the "homeborn" at the expense of newcomers.
329 F. Supp. at 401.

95. 321 F. Supp. at 1262.
96. 329 F. Supp. at 401.
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facilitates a determination of the applicant's good moral character,
an additional answer can be found in the rejection of a similar
argument in Shapiro v. Thompson.9 In Shapiro the Supreme Court
rejected an argument that meeting a one-year residency requirement
served as an objective test of a welfare applicant's residency: "The
residence requirement and the one-year waiting-period require-
ment . . . (were) directly examined by the welfare authorities."8
That is, an independent investigation was made of the circum-
stances appendant to each applicant with a view to determining his
residence from these facts, not from the one-year residence above.
Similarly, here, all three states are able to, and do in other situa-
tions, use alternative methods of determining the moral character of
applicants. North Carolina has a rule,"" and Georgia'""' and Missis-
sippi,"' have statutory provisions for admission of non-resident
attorneys to practice on motion. Why couldn't the same investiga-
tion process used to determine these applicants' backgrounds be
used for the investigation of the backgrounds of the present plain-
tiffs and persons in their respective classes? Although the costs of
an out-of-state investigation might well be greater than one in-state,
provisions for passing on its reasonable expense to the applicant
could certainly be made., ' Secondly, if knowledge of the local cus-
toms and governmental structure are accepted as legitimate state in-
terests in a capable or fit attorney, it would appear that such desired
knowledge would be more quickly attained by the practice of law
for a limited time, rather than by spending a year (or more) doing
research or pursuing an occupation completely separate from the
legal profession. Actually, the proper place to test for the presence
or absence of such knowledge would be the bar examination itself,
where its extent could be measured, rather than hoped for by merely
being physically present.

Finally, it is questionable whether permanency or "a stake in
the community" universally exists or is even necessary in these
times of wide ranging interests and federal practice. "(T)he growth
of highly specialized fields of law like antitrust and federal taxa-
tion has created the expert whose services may be needed in dif-

97. 394 U.S. 618 (1969).
98. Id. at 636.
99. No. Car. Board of Law Examiners Rule VIII, § 1(5)(a).

100. GA. CODE ANN. §§ 9-201 through 9-205 (1960). Section 9-204(3) specifically
provides that the State Bar of Georgia shall, on motion, make use of the investigative
service of the National Conference of State Bar Examiners to investigate an ap-
plicant.

101. Miss. CODE ANN. §8649 (1957).
102, For example, Miss. CODE ANN. §8649 (1957) provides for an application fee of

one hundred fifty dollars ($150) from a non-resident attorney seeking to practice in
the state, while the sum resident bar examinees are required to pay is one hundred
dollars ($100) per §8662. See 317 F. Supp. at 1360-61.
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ferent jurisdictions; as economic activity becomes increasingly
national in scale, more cases have interstate and multistate aspects;
and the increased mobility of the populace has made more frequent
the local practitioner's encounter with a client who has interests in
different jurisdictions."':' If the demands of society are towards a
more "liberated" practice, there almost assuredly is no legitimate
need that an attorney have a "stake in the community."

It is significant to note at this point the limited scope of the
Lipman decision. On the basis of a finding that the statute expressly
provided for severability'.. and principles of construction con-
tained in constitutional law,'11 the court held that the phrase "for
a period of one year preceding the date of such application" had to
be excized, and no more. The requirement of residency at the time of
application remained.

In Lipman the statutory scheme was worded in such a way as to
require a 90 day residence prior to the examination,"'" and residence
on the date of application.' 17 The court was in effect determining the
reasonableness of a three-month residency requirement prior to
examination. Because this time was necessary to provide for "a fair
opportunity for personal interviews with the applicant and on-the-
ground investigation," Lipman found such a requirement reason-
able. I 8

B. THE NEw EQUAL PROTECTION CLAUSE

Had Schware not limited the qualifications which the state could
permissably require of a bar applicant to those of capacity or fit-
ness to practice law, or had the various courts found a rational rela-
tionship between the classification created by the rule or statutes
and permissible state objectives, the classification would never-
theless have had to withstand challenges from relatively new con-
stitutional requirements under the equal protection clause.

103. Note, Attorneys: Interstate and Federal Practice, 80 HARV. L. REV.1711 (1967)
urges the adoption of national bar examinations that would adjust to the new, wider-
ranging attorney.

104. MIss. CooE ANN. § 8662.7 (1957).
105. Lipman cited Tilton v. Richardson, 403 U.S. 672 (1971) for the principle that

because the legislative scheme remains largely entact and the operation of the stat-
ute would not be materially affected by the absence of the phrase, the entire statute
should not be struck down.

106. Miss. CODE ANN. §8653 (1957) provides that:
All persons who desire to be examined for admission shall, at least ninety

(90) days before the regular time fixed for any examination, make applica-
tion ....

107. Id. §8654 provides, inter alia:
The applicant ... shall be ... an actual bona fide resident of this state (for

a period of one (1) year preceding the date of such application) ....
The bracketed phrase was excised by the court.

108. 329 F. Supp. at 402-03.
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In the instance of a classification based upon "suspect cri-
teria,"''" or one whose effect when put into operation is to hinder
the exercise of a "fundamental""' or "precious""' right, the classi-
fication must do more than meet the traditional test of a rational
relationship to an allowable governmental purpose. When a class-
ification of this type is examined, the government, instead of being
able to rest upon the presumption of the constitutionality of the
classification"' and require the challenging party to adduce proof
of the irrationability of the classification,"' must carry the burden
of justifying the classification," by the showing of a compelling
governmental interest. '

1 In addition, while under the traditional
test the court refuses to attempt to delve into the legislators' minds, ' '

in the instance of a suspect criteria or an interference with a funda-
mental right such an examination of possible motives is made."17

Among the many fundamental rights that have been enumerated
by the Supreme Court,8 is the right to interstate travel.,", This
right is nowhere specifically enumerated in the Constitution of the

109. See, e.g., Loving v. Virginia, 388 U.S. 1 (1967). For a general discussion of
suspect criteria," and more specifically of illegitimacy as such a criteria, see Com-

ment, The Expanding Rights of the Illegitimate, 3 CREIGHTON L. Rpv. 135 (19691.
110. See, e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966).
111. See, e.g., Williams v. Rhodes, 393 U.S. 23,31 (1968).
112. The court in attempting to discern a relationship between the purpose and the

classification, has stated that "statutory classification will be set aside only if no
grounds can be conceived to justify them. C. J. Warren, for a unanimous court, in
McDonald v. Bd. of Election Comm'rs, 394 U.S. 802, 809 (1969) (emphasis added). He
cited McGowan v. Maryland, 366 U.S. 420 (1961); Kotch v. Bd. of River Port Pilot
Commr's, 330 U.S. 552 (1947); Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911).
But cf. the following statement from Lindsley:

When the classification in such a law is called in question, if any state of facts
reasonably can be conceived that would sustain it, the existence of that state of
facts at the time the law was enacted must be assumed. Id. at 78 (emphasis
added)

113. The challenging party "carr(ies) the burden of showing that (the classification)
does not rest upon any reasonable basis, but is (rather) essentially arbitrary." 220
U.S. at 79.

114. See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969).
115. See, e.g., Skinner v. Oklahoma, 316 U.S. 535, 540-41 (1942). Cf. Korematsu v.

United States, 323 U.S. 214, 219-20 (1944), where such an interest was shown.
116. See, e.g., Railway Express Agency, Inc. v. New York 336 U.S. 106, 109 (1949).
117. See, e.g., Gomillion v. Lightfoot, 364 U.S. 339 (1960); Shapiro v. Thompson, 394

U.S. 618 (1969).
118. Certain of them are peripheral to the Constitution, e.g., the precious freedom

to associate, NAACP v. Alabama, 357 U.S. 449, 461-62 (1958), and to vote, Williams v.
Rhodes, 393 U.S. 23, 30 (1968) and Reynolds v. Sims, 377 U.S. 533 (1964). Others are
judge made. See, e.g., Loving v. Virginia, 388 U.S. 1 (1967), Griswold v. Connecticut,
381 U.S. 479 (1965), for the right to the enjoyment of the marital relationship; Skinner
v. Oklahoma, 316 U.S. 535, 541 (1942), for the right of procreation; and Boddie v.
Connecticut, 401 U.S. 371, 380-81 (1971), for the asserted right of divorce. But note that
Boddie was decided on due process and not equal protection grounds.

119. See, e.g., United States v. Guest, 383 U.S. 745, 757 (1966).
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United States,"', but various sources have been suggested. Justice
Harlan dissenting in Shapiro v. Thompson ' enumerated them. The
commerce clause,, the privileges and immunities clause of article
IV,',' the privileges and immunities clause of the fourteenth amend-
ment,' and the due process clause of the fifth amendment '5 have
all been-relied upon as a basis for the right. But regardless of its
source, the existence of this right can not be questioned:

The constitutional right to travel from one State to another
. . . occupies a position fundamental to the concept of our
Federal Union. It is a right that has been firmly established
and repeatedly recognized.,-"
On the basis of a recognition that this right is fundamental,

Keenan stated that Rule VI(6) would be invalid unless there was a
showing of compelling governmental interest. 7 The force of Keenan

120. Interstate travel "had been included in the Articles of Confederation, Article
IV of which provided in part:

'The better to secure and perpetuate mutual friendships and intercourse
among the people of the different states in this union ... the people of each
state shall have free ingress and egress to and from any other state .... '
As Chaffee, Three Human Rights in the Constitution (1956), p. 185 states, the

failure to make specific provision for this right in the Constitution must have been on
the assumption that it was already included. For it is impossible that a right so deeply
cherished in the Colonies was rejected outright." New York v. O'Neill, 359 U.S. 1, 12
[1959) (justices Douglas and Black, dissenting).

121. 392 U.S. 618, 655 (1969].
122. U.S. CONST. art. 1, §8, cl. 3 provides that Congress shall have power to regulate

Commerce with foreign nations and among the several states, and with the Indian
tribes. Five justices in Edwards v. California, 314 U.S. 160 (1941) held that state inter-
ference with the interstate movement of persons was prohibited by the commerce
clause. Congress has power under the clause to remove obstructions on the exercise of
the right placed there by individuals. See Heart of Atlanta Motel, Inc. v. United States,
379 U.S. 241 (1964), and Katzenbach v. McClung, 379 U.S. 294 (1964).

123. U.S. CONST. art. IV, § 2, cl. 1 states that: "The Citizens of each State shall be en-
titled to all Privileges and Immunities of Citizens in the several States."
justice Washington in Corfield v. Coryell, 6 F. Cas. 546, 551-52 (C.C.E.D. Pa. 1823)
first stated that the right was guaranteed by this section. Since the Slaughter-House
Cases, 83 U.S. (16 Wall ) 36 (1873), however, the article is seen rather as a prohibition
of state discrimination against citizens from other states in favor of its own citizens.

124. U.S. CONST. amend. XIV, §1 provides in part that: "No State shall make or en-
force any law which shall abridge the privileges or immunities of citizens of the
United States. ... justice Douglas, with Justices Black and Murphy joining him,
wrote a separate concurring opinion in Edwards v. California, 314 U.S. 160 (1941), in
which he denominated the movement of citizens a more fundamental right than the
movement of "cattle, fruit, steel and coal." Id. at 177. This was a right stemming from
national citizenship, to enable persons to travel across state lines to visit the national
capital or use federal offices.

125. U.S. CONST. amend. V provides in part that: "No persons shall.., be deprived
of life, liberty, or property, without due process of law .... " Since the commerce
clause places no limitations on Congressional actions (see supra note 122 for Con-
gressional power to remove existing barriers to the movement of persons), reliance
was put on the fifth amendment to control Congressional conduct: see, e.g., Kent v.
Dulles, 357 U.S. 116, 125 (1958).

126. United States v. Guest, 383 U.S. 745, 757 (1966) (emphasis added).
127. 317 F. Supp at 1362: Keenan also cited Truax v. Raich, 239 U.S. 33 (1915), and
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is somewhat weakened by two features. First, Keenan's determina-
tion should probably be termed dicta since it was not necessary for
the decision of the case. Secondly, as pointed out in Lipman,' - while
Shapiro-': enlarged upon the constitutional right of interstate travel,
it specifically left open the question of whether a compelling gov-
ernmental interest need be shown in cases dealing with state re-
quirements for obtaining a license to practice a profession."'Lipman,
noting the fact that the Supreme Court continues to rely on Schware's
standards in bar admission cases, and only on Schware's standards,
felt recognition of Shapiro's fundamental right to travel would be
erroneous. It therefore refused to apply it. And because application
would have been erroneous in this instance, Lipman concluded that
the 90 day residence requirement, discussed supra, was also con-
stitutionally valid under this stricter requirement.''

The Webster court did not discuss this stricter standard under
the equal protection clause. It felt the issue was not relevant to the
case.

V. CONCLUSION

Because of the trend towards a more mobile populace, including

Smith v. Texas, 233 U.S. 630 (1914), to buttress a nascent theory that there is a funda-
mental right to work for a living in a chosen profession tied up with the right to travel
interstate and with fourteenth amendment rights.

128. 329 F. Supp. at 403.
129. Shapiro, a case involving a one-year waiting period by residents prior to the

receipt of AFDC payments, was relied upon heavily in Keenan. In Shapiro, statutes
of Connecticut and Pennsylvania, and the District of Columbia Code, all provided,
with exceptions not here pertinent, that applicants for such AFDC payments had to
be residents for one year to be eligible for aid. The Court took the traditional approach
to the equal protection clause when it granted that the device of a waiting period was
effective in "discouraging the influx of poor families in need of assistance" and
limiting welfare benefits to those who had previously contributed to the well being
of the community, but denied that either of these purposes were constitutionally per-
missible state objectives. Shapiro pointed out that the first purpose served only to
inhibit exercise of the fundamental right to travel, and the second purpose was a
blatent violation of equal protection much like "barring new residents from schools,
parks, and libraries, or depriving them of police and fire protection." The Court then
recognized that governments had constitutionally permissible objectives in planning
the welfare budget, in providing an objective test of residency, in minimizing fraudu-
lent claims and payments, and in encouraging entry into the labor force of the respec-
tive communities, but proceeded to deny that any rational nexus existed between the
classification of welfare applicants based on length of residence and these con-
stitutionally permissible purposes.

130. 394 U.S. at 638, note 21:
We imply no view of the validity of waiting-period or residence requirements

determining eligibility to vote, eligibility for tuition-free education, to obtain
a license to practice a profession, to hunt or fish, and so forth. Such require-
ments may promote compelling state interests on the one hand, or, on the
other, may not be penalties upon the exercise of the constitutional right of in-
terstate travel.

131. 329F. Supp. at 403.
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attorneys who wish to continue to practice their profession in their
new chosen domicile, more suits will likely be initiated similar to
Keenan, Webster, and Lipman, challenging similar and shorter
residence requirements.'- Until the Supreme Court rules definively
on the subject, such challenges, on authority of these cases, should
be successful.

Francis X. Davis, '72

132. As this article goes to press, Hawaii's six month residence requirement has
been declared unconstitutional and void in a declaratory judgement action. Potts v.
Honorable justices of the Supreme Court, 332 F. Supp. 1392 (D. Hawaii 1971). The
court's opinion proceeded generally along the same line as those in Keenan, Webster,
and Lipman and concluded that jurisdiction existed, that abstention was inappro-
priate, and that the requirement violated the equal protection clause of the United
States Constitution. It may be of some significance that there are facts, in addition
to the shorter durational residency requirement, peculiar to this case.
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