
R E CENT CASE S

CONSTITUTIONAL LAW - FUTURE INTERESTS - NEBRASKA DECISION
UPHOLDING REVERTER ACT MARKS NEW POLICY REGARDING PROTECTION

OF CONTRACT RIGHTS - Hiddleston v. Nebraska Jewish Educa-
tional Society, 186 Neb. 786, 186 N.W.2d 904 (1971).

1. INTRODUCTION

The marketability of land titles has long been a commendable
goal of state legislation. As a consequence, future interests which
result in indirect restraints on alienation of real estate present
themselves as ready targets for the use of the legislative police
power., Rights of entry and possibilities of reverter are among the
interests which have frequently received the attention of state leg-
islatures.'

These restrictions have caused particular concern, for they
create problems which are not present when one is dealing with
other interests in land. Their unique capacity to "clog" land titles
grows out of the fact that, while they are created to exist forever,
their character is such that the holder of the interest can easily be
neglected and, with the passage of time, be forgotten or unable to
be found.

The typical situation arises when there has been a conveyance of
land and a retention by the grantor of the right to reclaim, his in-
terest, or to have his interest automatically revert' in himself or his
heirs, on the happening of a certain event, usually the breach of a
condition which has been stated in the deed. As the years pass the
property is subsequently conveyed several times. Meanwhile, the
original grantor dies and the interest he retained passes to his heirs
or devisees, who may or may not be aware of its existence. As a
consequence, when a title search many years after the creation of
the interest reveals its existence, one desiring to free the land from

1. For a background on the problems created by stale future interests, see Basye,
Trends and Progress - The Marketable Title Acts, 47 IOWA L. REV. 261 [1962); Aigler,
Constitutionality of Marketable Title Acts, 50 MICH. L. REV. 185 (1951); Clark, Limit-
ing Land Restrictions, 27 A.B.A.J. 737 (1941).

2. For a look at the particular problems created by possibilities of reverter and
powers of termination, see Simes, Restricting Land Use in California by Rights of En-
try and Possibilities of Reverter, 13 HASTINGS L. J. 293 (1962); Williams, Restrictions
on the Use of Land: Conditions Subsequent and Determinable Fees, 27 TEx. L. REV.
158 (1948); Brake, Fees Simple Defeasible. The Purpose They Serve with an Ap-
praisal of Their Utility, 28 Ky. L. J. 424 (1940).

3. L. M. SIMES, HANDBOOK OF THE LAW OF FUTURE INTERESTS § 14 (2d ed. 1966).
4. Id. § 13.
5. These future interests are both inheritable and deviseable. Id.§§35-36.
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the encumbrance is unable to do so. The holders of the interest have
become so numerous and so widely dispersed that it is impossible to
contact them all.

The attempts to rectify this situation by legislation have taken the
form of time limitations on the future interests.' One method uti-
lizes a requirement that those parties who hold possibilities of re-
verter or powers of termination register their interests on the public
record within a given time, or be forever barred to assert it., An-
other scheme provides that, in those cases where it can be estab-
lished that an individual has had an unbroken chain of title extend-
ing back for a given number of years, the individual holds a fee
simple absolute, free and clear of all restrictions.8 Some legislatures
have found that the most expedient manner by which real estate can
be freed from ancient restrictions is to place a time limit on their
enforceability. Enactments of this type include those which are
only applicable prospectively, that is to restrictions created after
the effective date of the statute,, and those which are applicable
retroactively as well, that is to powers of termination and possibili-
ties of reverter created prior to passage of the statute. The states
which have found it appropriate to pass retroactive legislation in-
clude Florida," Illinois," and Nebraska.'-

The Florida statute was challenged in 1954. The supreme court
of that state found the statute to be unconstitutional.- The Illinois
statute, on the other hand, was upheld in 1955.14 It was not until 1971

6. For a listing of a number of various statutes enacted to promote marketability
of title, see 1966 DUKE L. J. 272, fn. 1 (1966).

7. A New York statute provides for recording a "declaration of intention to pre-
serve" reversionary interests arising from ancient restrictions on the use of land.
N. Y. REAL PROP. 345 (McKinney 1968). This statute was found to be an unconstitu-
tional impairment of vested rights. Board of Education v. Miles, 15 N.Y.2d 364, 207
N.E.2d 181 [1965).

8. An example of this type of statute is found in UTAH CODE ANN. § 57-9-1 (1963).
9. See MASS. ANN. LAWS ch. 184, § 27 (1969).

10. FLA. STAT. § 689.18 (1969).
11. ILL. REV. STAT. ch. 30, § 37e (1965).
12. NEB. REV. STAT. § 76-2,102 (Reissue 1966) provides that "(n)either possibili-

ties of reverter nor rights of entry or reentry for breach of condition subsequent,
whether heretofore or hereafter created, where the condition has not been broken
shall be valid for a longer period than thirty years from the date of the creation of the
condition or possibility of reverter. If such a possibility of reverter or right of entry
or reentry is created to endure for a longer period than thirty years, it shall be valid
for thirty years."

13. Biltmore Village v. Royal, 71 So.2d 727 (1954). The Florida court was chiefly
concerned with the constitutional provision prohibiting impairment of contract and
concluded that the conflict between the statute and that clause could not be recon-
ciled.

14. Trustees of School District No. 1 v. Batdorf, 6 lll.2d 486, 130 N.E.2d 111 (1955).
The Illinois court found that the pertinent issues were whether the law was ex post
facto or there had been a taking of property without due process, and held that there
was no constitutional violation.
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that the Supreme Court of the State of Nebraska was forced to deter-
mine the constitutionality of the Nebraska Reverter Act. In the case
of Hiddleston v. Nebraska Jewish Education Society,"5 that court
unanimously found that this type of legislation, with its retroactive
application, was not offensive to either state or federal constitu-
tional provisions. The purpose of this article is to examine the Ne-
braska statute and the court's opinion in the Hiddleston case.

II. THE HIDDLESTON CASE

A. FACTUAL SITUATION

The controversy in Hiddleston revolved around an acre of land
which had been granted by Hiram R. and Minnie Avery to the trus-
tees of School District No. 60. The conveyance was made in 1891, in
language which provided: "This Deed is to become null and void
as soon as the land ceases to be used as school property."' 6 Despite
an argument by the defendants that the Averys had transferred an
absolute fee," the Nebraska court found that it was dealing with a
fee simple determinable.a

The heirs of the Averys brought an action to quiet title contend-
ing that the condition stated in the deed had been broken when the
successors in interest to the grantee sold the land in 1968 and it
ceased to be used as school property. The defendant purchaser as-
serted that the Reverter Act made the condition unenforceable. The
trial court sustained the defendant's demurrer,'* and the supreme
court affirmed.

15. 186 Neb. 786, 186 N.W.2d 904 (1971).
16. Id. at 788, 186 N.W.2d at 905.
17. The defendants argued that the provision describing how the land was to be

used simply set forth the purpose of the conveyance and in no way limited the estate
conveyed. They found significance in the fact that when the transfer was made the
school board could occupy land only so long as it was needed for school purposes, and
when it ceased to be so used it would revert to the former owner. Id. at 789, 186 N.W.2d
at 906.

The reasoning apparently was that the language in the deed was a reflection of
the statutory limitation and was included only to satisfy the legislative requirement.
Therefore, when the requirement disappeared, the provision in the deed should have
been ignored.

The fact that a statement of purpose alone has no effect on what would otherwise
be the conveyance of a fee simple absolute is well established in the law.

18. The Avery's deed contained more than a statement of purpose. The provision
that it was to be "null and void" was a significant statement of what would happen if
the land were not used according to the terms of the deed, and made the defendant's
interest a fee simple detbrminable. Id. at 789,186 N.W.2d at 906.

19. There might have been some question of whether the condition had been
broken at all, inasmuch as the purchaser was an educational institution. The issue
whether the property would continue to be used for school purposes within the mean-
ing of the conveyance was sustained in the trial court and the facts were to be viewed,
therefore, in the light most favorable to the plaintiff.

(Vol. 5
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B. APPROACH

The I-iddleston case lent itself to the resolution of a number of
constitutional issues. The constitutional provisions which merited
particular attention are fairly obvious: (1) The probibition in both
the federal-", and state' constitutions against taking property without
due process of law; (2) the restriction in the constitution of both the
United States"2 and Nebraska", concerning the impairment of con-
tract. 4

The discussion in Hiddleston does not give separate attention to
each of the individual constitutional clauses which might have been
violated. Rather, both the court's and the concurring opinions
treated all as involving but one basic question, the validity of retro-
spective legislation." Such an approach is not unusual inasmuch
as some of the most authoritive discussions of legislative impairment

20. U.S. CoNsT.amend. XIV, § i.
21. NEB. CONST. art. I, § 3.
22. U.S. CoNsT.art. 1, §10.
23. NEB. CoNsT. art. I, § 16.
24. An early recognition of the contractual character of a deed is found in Fletcher

v. Peck, 10 U.S. [6 Cranch) 87, 137 (1810):
Since, then, in fact, a grant is a contract executed, the obligation of which

still continues, and since the constitution uses the general term contract, with-
out distinguishing between those which are executory and those which are ex-
ecuted, it must be construed to comprehend the latter as well as the former ....
It would be strange if a contract to convey was secured by the constitution,
while an absolute conveyance remained unprotected.
25. In addition to the due process and contract clause, the court in Hiddleston

was also concerned with the eminent domain provision of the Nebraska constitution
which provides that "(t)he property of no person shall be taken or damaged for pub-
lic use without just compensation therefor." NEB. CONST. art 1, § 21. The final ob-
servation in the majority opinion was that the possibility of reverter was not protected
by the eminent domain provision of the Constitution of Nebraska. 186 Neb. at 791, 186
N.W.2d at 907. There is some support for this assertion in an earlier Nebraska case,
State v. County of Cheyenne, 153 Neb. 533, 60 N.W.2d 593 (1953). That case held that
in a condemnation proceeding the award to the holder of a fee simple determinable
should not be diminished because of the existence of the possibility of reverter. The
idea was that, because the reversionary interest had no value of its own, it did not
diminish the value of the fee. With regards to what has been done with this issue in
other jurisdictions, the view that possibilities of reverter and rights of entry or reentry
are mere possibilities and therefore possess, as a matter of law, no value capable of
estimate has been replaced by the rule that the matter should hinge upon the proba-
bility of whether or not the reversionary interest will become possessory in a rea-
sonably short time. RESTATEMENT OF PROPERTY §53, comment b (1936). This position is
discussed in Browder, The Condemnation of Future Interests, 48 VA. L. REv. 461
(1962); Stoyles, Condemnation of Future Interests, 43 IOWA L. REV.24t (1958). See also
L. M. SIMES, .HANDBOOK OF THE LAW OF FuTURE INTERESTS § 54 (2d ed. 1966]. It has been
suggested, however, that this probability test is either becoming outmoded or should
be interpreted with greater liberality, and that a minority rule extending compensa-
tion to the holders of possibilities of reverter and powers of termination is gaining
impetus in the courts today. Hill, The Value of Possibilities of Reverter and Powers of
Termination in Eminent Domain,1963 U.ILL.L.F. 693,698 (1963).

1971)
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of contract and taking of property without due process have treated
the two issues as if they were one."6 It has been stated that:

There is at least a tendency for the contract clause and the
due process clause to coalesce .... (T)he fact that a person is
deprived of a contract right rather than a different sort of

roperty may make legislation seem to the judges more, or
less, reasonable in a particular case. But the results might
be the same if the contract clause were dropped out of the
Constitution, and the challenged statutes all judged as reason-
able or unreasonable deprivations of property."7

In light of the fact that the Nebraska court paid no particular at-
tention to the due process issue,"r and because the existence of a spe-
cific due process violation in the Hiddleston factual setting is some-
what doubtful,', this comment will be devoted to the development
of the impairment of contracts issue. The contention that there has
been an impairment of contract by the operation of the Reverter
Act is the most tenable of those in Hiddleston.3u

III. IMPAIRMENT OF CONTRACT

A. GENERAL PRINCIPLES

It has been suggested "that no one factor is sufficient to explain

26. Comment, Retroactive Laws and Vested Rights, 6 TEX. L. REV. 409 (1928);
Hochman, The Supreme Court and the Constitutionality of Retroactive Legislation,
73 HARV. L. REV. 692 (1960).

27. Hale, The Supreme Court and the Contract Clause, 57 HAHv. L. REV. 852,
890-91 (1944).

28. The due process issue of NEB. REV. STAT. 76-2, 102 (Reissue 1966) is discussed
in Zuber, Validity of the Nebraska Reverter Act, 3§ NE...L. REV. 757, 760-67 (1960). The
conclusion reached in that commentary seems to be that, in view of the expanding
concepts of existing interests, there probably is taking of property without due process,
even in the situation where the condition had not yet been broken at the enactment of
the statute.

29. In deciding whether there has been a taking of property without due process
it should be noted that a right of reentry is not an estate in land, but rather a mere
chose in action. Watson v. Dalton, 146 Neb. 78, 85, 18 N.W.2d 658, 663 (1945). It has
been asserted that the due process clause is applicable nonetheless, as a chose in
action is property in the legal sense of the term, or because of the underlying rights
that the chose in action represents. See Chemical Foundation v. E. I. DuPont de Ne-
mours & Co., 29 F.2d 597, 602 (D. Del. 1928), aff'd sub nom Farbwerke, Meister Lucius
& Bruning v. Chemical Foundation, 39 F.2d 366 (3rd Cir. 1930), aff'd 283 U.S. 152
(1931). In light of what the Supreme Court of Nebraska has said about possibilities of
reverter, however, the constitutional protection is more apparent than real. "A pos-
sibility of reverter is not an estate or interest in land but is only the possibility of be-
ing an estate. It cannot have value until it can be determined that the event upon
which the estate is limited will happen and when it will occur." State v. County of
Cheyenne, 157 Neb. 533, 536, 60 N.W.2d 593, 595 (1953). Once it is established that an
item of property has no value as a matter of law, it would be useless ceremony to go
through a formal condemnation proceeding. Due process would not require such fu-
tility.

30. NEB. REV. STAT. §§ 76-299 to 76-2,105 (Reissue 1966) will hereinafter be re-
ferred to as the Reverter Act.

(Vol. 5
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the results which the (United States Supreme) Court has reached
(in dealing with retroactive legislation)."' Instead, each case must
be determined in terms of its own facts, there being no litmus paper
test for discovering the validity of a given statute.

(Tlhe constitutionality of such statute is determined by three
major factors, each of which must be weighed in any particu-
lar case. These factors are: the nature and strength ofthe pub-
lic interest served by the statute, the extent to which the stat-
ute modifies or abrogates the asserted preenactment right,
and the nature of the right which the statute alters.2
By analyzing the facts surrounding Hiddleston within the frame-

work of the factors listed above, an attempt will be made to subject
the Nebraska court's decision to close scrutiny.

B. THE EXTENT OF THE PUBLIC INTEREST

In considering the first factor, the public interest, it is initially
apparent that there is a need for legislation that will remove obso-
lete restrictions on the use of land.

Law books and abstracts are full of examples where the re-
strictions on use have become completely obsolete and are
a deterrent in connection with the sale of property. Yet we go
merrily on our way creating more and more of them according
to the particular whims and desires of the respective grantors
and without limitation as to time, knowing full well that some-
day they, in turn, may become outmoded and inappropriate to
thus create more clogs and burdens upon the ownership and
marketability of real estate titles."
But while there may be a genuine need for legislation that will

control this problem, the question remains whether the need is suf-
ficient to justify the course of conduct which resulted in the Reverter
Act. While it is true, perhaps, that the existence of an emergency is
not a sine qua non without which the contractual rights of individ-
uals must remain inviolate, there can be no question but that an
emergency condition is an extremely important element to be con-
sidered.1 In Home Building & Loan Association v. Blaisdell, 1 the

31. Hochman, The Supreme Court and the Constitutionality of Retroactive Legis-
lation, 73 HARV. L.. REV. 692, 696 (1960). The article is cited by the court in Hiddle-
ston.

32. Id. at 697.
33. Fike, Problems Relating to Stale Reverters and Restrictions, 38 NEB. L. REV.

150, 157 (1958).
34. See Hochman, The Supreme Court and the Constitutionality of Retroactive

Legislation, 73 HAHV. L. REV. 692 (1960), and the cases cited therein.
From these cases it is apparent that the Court considered factors other than
the seriousness of the situation in determining the reasonableness of retroactive
emergency legislation. Nevertheless, it is undeniable that emergency legisla-
tion is more likely to receive favorable treatment by the Court than are other
retroactive statutes. Id. at 700.
35. 290 U.S. 398 (1934).

1971)
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United States Supreme Court, when faced with an impairment of
contracts issue centering around a delay in remedies, rather than a
total abrogation of rights, found the emergency conditions then ex-
isting as giving rise to the "reserved power" of the state:

An emergency existed . .. which furnished a proper oc-
casion for the exercise of the reserved power of the State to
protect the vital interests of the community.

In view of the nature of the contracts in question - mort-
gages of unquestionable validity - the relief afforded and justi-
fied by the emergency, in order not to contravene the constitu-
tional provision, could only be of a character appropriate to
that emergency .... :11
In the past, the Supreme Court of Nebraska has shown an inclina-

tion to require that an emergency exist.:'7 Indeed, there is language
in a Nebraska case, First Trust Co. v. Smith," to suggest that even
if it can be established that there is an emergency, impairment will
not be allowed in any event, as once it is recognized that there is an
infringement upon an obligation of contract, the statute will be ruled
unconstitutional. The Nebraska court has announced that the con-
stitution grants to the people the right to enter provisions in their
contractual relations with the knowledge that those provisions, so
long as they are lawful when made, will be enforceable by law. This
right prevails regardless of the fact that, at a later date, a given pro-
vision might prove to be undesirable to the party obligated:

(I)t may easily happen that specific provisions (of contracts)
may, in unforeseen emergencies, turn out to have been inex-

36. Id. at 444-45 (emphasis added).
37. To emphasize the diligence with which the Nebraska court has protected the

obligation of contracts, it should be noted that on facts similar to those in the Blaisdell
case the Supreme Court of Nebraska found a constitutional violation, whereas the
Supreme Court of the United States found that the statute was a proper use of the
police power. The Nebraska case which is analagous to Bloisdell is First Trust Co.
v. Smith, 134 Neb. 84, 277 N.W. 762 (1938). In the First Trust case the Nebraska legis-
lature had enacted, as had the Minnesota legislature in Blaisdell, a statute which de-
clared a moratorium on the mortgagees' right to foreclose on the encumbered prop-
erty.

The principal difference between First Trust and Blaisdell was the fact that the
Nebraska case was decided four years after the federal case, when the pressing ne-
cessity of the great depression had largely subsided. It is possible that this time lapse
was a sufficient distinction to harmonize the two opinions. Indeed, the Nebraska
court went to great lengths to show that the circumstances which caused the United
States Supreme Court to uphold the Minnesota statute were not present in First Trust.
Id. at 92-104, 277 N.W. at 767-73. On the other hand, it may also be that the differing re-
sults are basically irreconcilable and that the Nebraska court has been more vigilant
than the federal court in protecting the obligation of contracts.

38. 134 Neb. 84, 277 N.W. 762 (1938).

(Vol. 5
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pedient. This does not make these provisions any less binding.
Constitutions can not be changed by events alone, they remain
binding as the acts of the people in their sovereign capacity,
as the framers of Government, until they are amended or ab-
rogated by the action prescribed by the authority which
created them. It is not competent for any department of the
government to change a constitution, or declare it changed,
simply because it appears ill adapted to a new state of
things."
The above language could indicate that the obligation of contract

is inviolable in the eyes of the Nebraska court. That contracts can
claim such status in all cases seems doubtful, but at: the least it can
be posited that the court requires very compelling circumstances
before it will permit interference with the obligation. The most
thorough discussion of the issue is found in the First Trust case. In
that case, the court examined the leading pronouncements of Home
Building & Loan Association v. Blaisdell- and stated that, in relation
to an act which impairs the obligation of contracts, "emergency be-
ing essential to its continuance, the cessation of the emergency
terminates the law supported thereby."',

The Reverter Act itself does not make any reference to the ex-
istence of an emergency, but there is at least some indication that
the Nebraska legislature felt that an emergency existed and that
the enactment could be supported on that basis."

Does the factual setting in which the Reverter Act was passed
constitute the emergency situation which is required by the lan-
guage and holding of First Trust? To be ascertained prior to the an-
swering of that question, however, is the determination of the ex-
tent to which a court can determine for itself the existence of cir-
cumstances which warrant the abolition of a contract right. It has
been suggested that this issue is within legislative discretion, and
that the role of the judiciary in approving the legislature's act is
very limited. Judge Newton concluded his concurring opinion in
Hiddleston with the following statement:

Whether an exercise of the police power bears a real and
substantial relation to the public interest and welfare, and
whether it is reasonable or arbitrary are questions committed

39. Id. at127, 277 N.W. at 783.
40. The Nebraska court gave special attention to Home Bldg. & L. Assn. v. Blais-

dell, 290 U.S. 398 (1934). Id. at 95-102, 277 N.W. at 768-72.
41. Id. at 93,277 N.W. at 767.
42. Legislative Bill 360, the source of NEB. REV. STAT. § 299 et seq. was pref-

aced by the following statement: "An act relating to real property ... to provide for
period of limitation for condition or possibility of reverter ...and to declare an
emergency." Laws of Nebraska ch. 350, p. 1236 (1959).

1971)
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in the first instance to the Legislature and its decisions will
not be interfered with by the courts unless clearly erroneous. 1

The proposition that the Nebraska court can not determine for
itself, except to the extent that the legislature was clearly erroneous,
the existence of an emergency in determining the constitutionality
of a statute like the Reverter Act is of doubtful validity. While there
are statements in cases both in Nebraska- and elsewhere" that
would indicate that the question is for the legislature, it is doubtful
that this language was relevant to the facts in Hiddleston. The lan-
guage relevant to the facts of this restricted judicial analysis is gen-
erally in relation to such matters as whether a recently enacted
statute should take effect immediately, rather than after the usual
statutory period.,, Clearly, the determination here goes beyond the
validity of the effective date of the statute, but rather relates to its
very constitutionality.

Furthermore, in addition to substantial authority from other
jurisdictions indicating that the emergency determination is for the
judiciary,"7 and the fact that there is strong language to the same
effect in First Trust Co. v. Smith,"8 the very nature of the inquiry
would seem to preclude the conclusion that the determination of
whether such an emergency existed as to justify total abrogation
of contract could be left to the legislature. An emergency is "a per-
plexing contingency or complication of circumstances,'"" and this
led Justice Holmes to state that:

(S)o far as this declaration (by the legislature) looks to the
future it can be no more than a prophecy and is liable to be
controlled by events. A law depending upon the existence of
an emergency or other certain state of facts to uphold it may
cease to operate if the emergency ceases or the facts change
even though valid when passed.

We need not inquire how far this Court might go in decid-
ing the question for itself .... These cases show that the Court
may ascertain as it sees fit any fact that is merely a ground
for laying down a rule of law ....

43. 186 Neb. at 793, 186 N.W.2d at 908.
44. Read v. Scottsbluff, 179 Neb. 410,138 N.W.2d 471 (1965).
45. Phoenix v. Landrum & Mills Realty Co., 71 Ariz. 382, 227 P.2d 1011 (1951);

Greenberg v. Lee, 196 Ore. 157, 248 P.2d 324 (1952); Holcomb v. State, 126 Ohio St. 496,
186 N.E. 99 (1933).

46. Read v. Scottsbluff, 179 Neb. 410, 138 N.W.2d 471 (1965).
47. Ex parte Kazas, 22 Cal.App.2d 161, 70 P.2d 962 (1937); State ex rel. Gray v. Mar-

tin, 29 Wash.2d 799, 189 P.2d 637 (1948): Murphy v. West New York, 130 N.I.L. 341, 32
A.2d 850 (1943).

48. 134 Neb. at 95, 277 N.W. at 768.
49. Id. at 97, 277 N.W. at 769.
50. Quote from Justice Holmes' opinion in Chastleton Corp. v. Sinclair, 264 U.S.

(Vol. 5
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The conclusion is that the Nebraska court is required, by its own
case law and by logic,' to determine for itself whether the circum-
stances in Hiddleston are such as would justify the total impair-
ment that resulted from the Reverter Act. The Nebraska supreme
court in First Trust stated:

That legislation expressly by its terms based upon the exist-
ence of a definite emergency therein declared, or other state
of facts to uphold it, may never possess validity if an obvious
and vital mistake has occurred in the truth of the declaration
upon which it is founded, or may cease to operate if the emer-
gency ceases or the facts change, even though valid when
passed. And this court, by virtue of its inherent powers con-
stitutionally conferred, in its application of such statute, may
ascertain as it sees fit any fact that is merely a ground for lay-
ing down a rule of law.Y

Sound reasoning and the discussion in First Trust lead one to realize
that the self serving determination and statement by the legislature

543 (1924), reported in First Trust at 134 Neb. at 94, 277 N.W. at 768.
51. Examining the facts in Hiddleston, it should be observed that the initial

impairment of the possibility of reverter took place on the effective date of the Re-
verter Act. The plaintiff's interest, having existed for an excess of thirty years, was on
that date abolished. However, it does not necessarily follow that this is a situation in
which the court should succumb to the legislative determination that there was an
emergency. It is significant that the impairment of the possibility of reverter was
continuous and the legislation was still infringing on the plaintiff's right when the
condition was broken. some years later. For that reason, the court and not the legis-
lature was in the superior position to determine whether there was an emergency. If
there is a case where the legislature is in the superior position to discover the exist-
ence of an emergency, it can only be that in which the impairment of contract occurs
simultaneously with the effective date of the legislation and has a very short life span.
In the factual setting of Hiddleston, where the impairment was intended to be perma-
nent, only the court can analyze the factors which have developed since the enact-
ment and thus make an accurate evaluation of the situation.

It is significant to note that this whole line of reasoning presumes that an initial
decision by the legislature that an emergency exists will not be sufficient to support
a subsequent impairment of contract. This presumption has been rejected in at least
one opinion of the United States Supreme Court, Veix v. Sixth Ward Bldg. & Loan
Assn., 310 US. 32 (1940). In Veix, Mr. justice Reed wrote, after discussing a number of
cases involving impairment of contracts, that once an emergency is found to exist at
the time of the enactment, subsequent events which terminate the emergency can
be ignored:

The cases cited in the preceding paragraph make repeated reference to
the emergency existing at the time of the enactment of the questioned statutes.
Many of the enactments were temporary in character. We are here considering
a permanent piece of legislation. So far as the contract clause is concerned, is
this significant? We think not. "Emergency does not create (constitutional)
power, emergency may furnish the occasion for the exercise of power." We
think of emergencies as suddenly arising and quickly passing. The emergency
of the Depression may have caused the 1932 legislation, but the weakness in
the financial system brought to light by that emergency remains. If the legisla-
ture could enact the legislation ... in that emergency, we see no reason why the
new status should not continue. Id. at 39.
52. 134 Neb. at 94-95, 277 N.W. at 768 (emphasis added).

1971)
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should not be allowed to control.
If, then, an emergency is required to justify the statute and the

court in Hiddleston was required to determine for itself if the leg-
islature's apparent determination was correct, the question becomes
whether an emergency in fact existed when the Nebraska legislature
abolished the interest held by the plaintiff in Hiddleston.

In another context, 3 the Nebraska court has defined an emer-
gency as "a sudden or unexpected happening .... (An) unforeseen
occurrence or condition ..... " First Trust spoke of emergency as be-
ing a "perplexing contingency or complication of circumstances." 5

To discover whether the nature of the situation in which the Re-
verter Act was enacted constitutes an emergency, it is necessary to
compare the marketability of titles at the time of the enactment to
the marketability that existed in years previous. Possibilities of re-
verter have been around for a long time, and they probably began
to clog titles shortly after the first one was created. In support of the
statute, the idea has been expressed that the increased scarcity of
land has turned a situation which was formerly of no great conse-
quence into one which is now very troublesome." What was once a
suitable means by which a man could control the use of his land
has become, in the eyes of the legislature, extremely cumbersome
and intolerable to present day land usage.

Another of the various factors relevant to the finding of an emer-
gency is the permanency of the problem sought to be alleviated. In
view of the fact that "(w)e think of emergencies as suddenly arising
and quickly passing,"57 a consideration of the durational aspects of

53. Colfax County v. Butler County, 83 Neb. 803, 120 N.W. 444 (1909). This case
involved an action to recover one-half the cost of building a bridge. The emergency
was relevant to the extent that it gave the plaintiff the right to build the bridge and ex-
pect contribution from the defendant.

54. Id. at 810, 120 N.W. at 447. The entire definition is as follows:
"An emergency is defined by 15 Cyc. p. 542, as:
'Any event or occasional combination of circumstances which calls for immedi-
ate action or remedy. Pressing necessity; exigency; a sudden or unexpected hap-
pening: an unforseen occurrence or conditions.' 3 Century Dictionary, p. 1897,
thus defines emergency: '(2) A sudden or unexpected happening, an unforseen
occurence or condition; specifically a perplexing contingency or complication
of circumstances. (3) A sudden or unexpected occasion for action; exigency;
pressing necessity.' -
55. 134 Neb. at 97, 277 N.W. at 769.
56. In his concurring opinion in Hiddleston, Judge Newton refers to the fact that

"(f)ormerly when this nation consisted primarily of rural areas and small villages,
little if any harm resulted from such restrictive conveyances. With the increase in
population and the growth of our cities, a different picture is presented. Were we to
set down in the center of a modern city a 1-acre tract of land, the use of which was so
circumscribed, it can readily be seen that the development of the city could be re-
stricted and delayed." 186 Neb. at 792, 186 N.W.2d at 908.

57. Veix v. Sixth Ward Bldg. & Loan Assn., 310 U.S. 32, 39 (1940).
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the conditions was called for. Of course this analysis, like the others
which have already been considered, would by no means be con-
clusive."8

The thrust of the preceding discussion has been that there are
several aspects which should have been considered by the court
in determining whether, at least from the standpoint of public in-
terest, the Reverter Act was justified. Unfortunately, the analysis
which was made by the court in Hiddleston was, at best, incomplete.

C. THE NATURE OF THE RIGHT

The preceding subsection discussed the situation in which the
Reverter Act was enacted.- It was also necessary that the court con-
sider the nature of the right which the statute altered. In Hiddleston,
the act which would cause the estate to revert to the heirs or grantor
had not occurred as of the passage of the Reverter Act in 1959. Thus,
the impairment was not one whereby a party was denied a present-
ly possessory interest to which the contract had entitled him.8, The
state of the reverter in Hiddleston at the time of the enactment was
that of a possibility.

The assessment of the court in Hiddleston that "(t)he value of
possibilities of reverters as a class has been slight""l may well be
quite correct, but is this fact alone sufficient to establish that there
has been no impairment of contract? The discussion below will re-
veal that the Nebraska court has found it appropriate to protect in-
terests which can not be said to be of any great significance.

While the nature of a possibility of reverter in relation to the con-

58. There is authority from the United States Supreme Court that legislation
which impairs contracts can be enforced forever providing that an emergency ex-
isted at the time of the enactment, and the legislation is necessary to prevent the re-
occurence of that emergency. The reasoning seems to have been that if the legislature
had the power to meet the emergency when the statute was enacted, it could ensure
that the problem did not happen again by providing for continued enforcement of
its act. Id. at 39. If this rationalization is correct, the permanency of the Reverter Act
does not, of itself, preclude it from being emergency legislation.

59. For a further discussion of this issue see Goldstein, Rights of Entry and Pos-
sibilities of Reverter as Devices to Restrict the Use of Land, 54 HARv. L. REV. 248
(1940); Cook, Rights of Entry, Possibilities of Reverter, Resulting Trusts and the Rule
Against Perpetuities, 15 TEMP. L. Q. 509 (1941); Payne, The Crisis in Conveyancing,
19 Mo. L. REV. 214 (1954).

60. Had a reverter been in existence at the time of the enactment of the Reverter
Act, its enforcement would have been controlled by NEB. REV. STAT. § 76-2,103 (Reissue
19661. This section provides that such interests as were presently possessory by virtue
of a pre-existing breach of the condition could be recovered only by commencing an
action within one year of the enactment of the statute. This sort of legislative conduct
establishing a statute of limitations where none had before existed would seem to be
justified by the holding in El Paso v. Simmons, 379 U.S. 497 (1965).

61. 186 Neb. at 790,186 N.W.2d at 907.
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tract clause has never been the subject of a precise definition by
the Supreme Court of Nebraska, the nature of the various interests
which have been protected by the court in the past would indicate
a tendency contrary to the result in Hiddleston.

Representative of the rights which have been found by the Ne-
braska court to be within the constitutional protection of the con-
tract clause are a lessees right to appoint an arbitrator for the pur-
pose of determining the amount of rent due;'- the right to charge a
given rate for gas according to the terms of a grant; 3 the right of a
lessee to assign the lease without first obtaining the approval of a
board; 1 the right of a mortgagee to obtain a deficiency judgment;"
the right of a party to prove ownership to a car by means other than
a certificate of title;" the right of an insurance company to require
that suit be commenced within one year;6 7 and the right of a mort-
gagee to foreclose without delay."

There have been cases where the impairment of contract argu-
ment has been rejected by the Nebraska court. In some of them, the
Nebraska court felt that there was only an alteration of remedy
rather than an impairment of contract." In others, the court reasoned
that the right was not of such substance as would bring it within the
constitutional protection. In this latter group of cases, the court
found that the contract clause offered no protection to the party's
interest because that interest simply was not a contract. Interests
which have been held to be less than a contract right are a corporate
charter 7

1
' and a liquor license .' Due to the fact that these interests

are brought into being with the understanding that they will be sub-
ject to the legislature's direction,72 they are not "vested" in a con-

62. State v. Thayer, 46 Neb. 137, 64 N.W. 700 (1895); State v. McPeak, 31 Neb. 139,
47 N.W. 691 (1891).

63. University Place v. Lincoln Gas & Electric Light Co., 109 Neb. 370, 191 N.W.
432 (1922).

64. Todd v. Bd. of Educational Lands and Funds, 154 Neb. 606, 48 N.W.2d 706
(1951).

65. Burrows v. Vanderbergh, 69 Neb. 43, 95 N.W. 57 (1903).
66. Snyder v. Lincoln, 150 Neb. 580, 35 N.W.2d 483 (1948).
67. Avondale v. Sovereign Camp W.O.W., 134 Neb. 717, 279 N.W. 355 (1938).
68. First Trust Co. v. Smith, 134 Neb. 84, 277 N.W. 762 (1938).
69. Lincoln v. Grant, 38 Neb. 369, 56 N.W. 995 (1893): Dorrington v. Myers, 11 Neb.

388, 9 NW. 555 (1881); First National Bank v. Hunt, 103 Neb. 556, 172 N.W. 959 (1919);
Norris v. Tower, 102 Neb. 434, 167 N.W. 728 (1918); Jones v. Davis, 6 Neb. 33 [1877):
Placek v. Edstrom, 148 Neb. 79, 26 N.W.2d 489 (1947): Dep't. of Banking v. Hedges, 136
Neb. 382,286 N.W. 277 (1939).

70. United Community Services v. Omaha National Bank, 162 Neb. 786, 77 N.W.
2d 576 (1956).

71. Martin v. State, 23 Neb. 371, 36 N.W. 554 (1888).
72. "There is no vested right in a license to sell intoxicating liquors, which the

state may not take away at pleasure. Pleuler v. State, 11 Neb. 547; 10 N.W. Rep. 481.
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stitutional sense" and, therefore, the contract clause does not apply.
The distinction between those rights which have been held to be

outside the contemplation of the contract clause and the interest of
the plaintiff in Hiddleston is not difficult to discover. The possibility
of reverter in Hiddleston was created in a conveyance from private
individuals, the Averys, to School District No. 60. The reservation
of power by the state to alter or abrogate the interest which is char-
acteristic of corporate charters and liquor licenses was not a char-
acteristic of the Avery conveyance. Even though a school district is
a legislative agent,7" and a political subdivision of the state, 5 the
rights and responsibilities of a state under an ordinary business con-
tract are, with few exceptions, the same as those of individuals.-5

The control which is retained by the state when it issues a corporate
charter or a liquor license does not exist when the state obligates
itself by the terms of a conveyance to use property in a specific man-
ner. The rights and interests of the Averys and their successors, hav-
ing been created in a private contract, bear no similarity to corpo-
rate charters and liquor licenses.

Summarizing the list of rights which various parties have sought
to bring within the protection of the contract clause, it can be seen
that they cover a wide range of interests. The task which faced the
court in Hiddleston was to place the possibility of reverter some-

Such licenses are not contracts between the state or municipality issuing them and the
licensee, but are mere temporary permits to do what otherwise would be unlawful.
Board of Excise v. Barrie, 34 N.Y. 657. They are subject to the direction of the govern-
ment, which may revoke them as it deems fit, and may be abrogated by the adoption
of a municipal ordinance prohibiting the sale of liquors. Columbus v. Cutcomp, 17
N.W. Rep. 47." Id. at 377, 36 N.W. at 557.

73. "(T)he rights and franchises of such public corporations never become vested
rights as against the state, and its charter constitutes no contract in the sense of the
constitutional provision which prohibits the obligation of contracts being violated."
United Community Services v. Omaha National Bank, 162 Neb. 786, 799, 77 N.W.2d
576, 586 (1956).

74. See School District No. 8 v. School District No. 15, 183 Neb. 797, 800-01, 164
N.W.2d 438, 440 (1969); "School districts are not private corporations. While they hold
title to school sites and schoolhouses, etc., they do not enjoy the general property
rights of natural persons. They are merely legislative agents .... (S)chool districts
are constituted quasi-municipal corporations with boards of officials for governing
bodies."

75. See Campbell v. Area Vocational Technical School, 183 Neb. 318, 323, 159
N.W.2d 817, 820-21 (1968): "A school district or other local school organization is a sub-
ordinate agency, subdivision, or instrumentality of the state, performing the duties of
the state in the conduct and maintenance of the public schools."

76. See Todd v. Board of Educational Lands and Funds, 154 Neb. 606, 610, 48
N.W.2d 706,710, (1951): "(The state), by entering into a contract, abandons its at-
tributes of sovereignity and binds itself, to the extent of its power to contract, sub-
stantially as an individual does when he makes a contract. The state may not impair
any of the substantial rights secured by its contract to a citizen with whom it con-
tracts."
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where on that range. The court found that possibilities of reverter
do not possess the substance which would bring them within the
protection of the constitutional prohibition against impairment of
contract. It is significant that the Nebraska court had never refused,
until Hiddleston, when considering attempted abrogation of an in-
terest other than a mere remedy or a situation involving legislative
retention of power, to protect a party's contract from legislative
impairment. While a possibility of reverter may not be as tangible
as a contract to buy mineral rights," it would appear to be as much
a vested interest as those previously protected by the constitution,
and thus should have been classified among the protected rights.

The conclusion to be drawn is that, right or wrong, the holding in
Hiddleston is out of character with the earlier decisions of the Su-
preme Court of Nebraska. The broad protection which that court
once gave to the obligations of contracts seems to no longer exist.

Furthermore, a check of the authority outside of Nebraska in-
dicates that when courts have been faced with the issue, they have
found possibilities of reverter to merit the protection of the constitu-
tional prohibition on impairment of contract. 7 One annotation
stated:

In general at least, a reversionary right or possibility grounded
in the language of a conveyance or other instrument defining
rights or interests in real property can not be nullified or de-
stroyed by subsequent statute.7 9

Carrying this analysis one step further, it can be seen that in the
case where the possibility of reverter is grounded not on the terms of
a private conveyance, but rather on the words of a statute, courts
have not shown the same willingness to hold for the existence of
constitutional protection. When the interest is created by statute,
the general opinion is that it can be properly destoyed by retro-
spective legislation."'

In Nebraska, after the issuance of the opinion in Hiddleston, the
rule would seem to be exactly the opposite. Whereas the gen-
eral rule elsewhere protects private reverters but not legislative

77. Pfeifer v. Ablerdinger, 166 Neb. 464, 89 N.W.2d 568 (1958); Reavis v. State, 140
Neb. 442,300 N.W. 344 (1941).

78. See the annotation entitled "Validity of statute canceling, destroying, nullify-
ing, or limiting the enforcement of rights of re-entry for condition broken or possibili-
ties of reverter." 41 A.L.R.2d 1384 (1955).

79. Id.at1385.
80. "It seems that a possibility or claim of reverter arising solely from the lan-

guage of a statute, or at least not grounded in the terms of any contract, conveyance,
or other instrument, nor in a proceeding providing for reverters may be nullified or
destroyed by statute, except as in particular instances the possibility or claim may be
regarded as having ripened into a present right." Id. at 1386.
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reverters, the Nebraska court has found it appropriate to protect
possibility of reverters created by statute' and to leave unprotected
those created by private conveyance. If the legislature has the right
in any instance to alter contract rights, it would be that in which it
created the right.,*' The peculiar stance which the Nebraska court
has taken in protecting legislative reverters, and not those created
by private act, further adds to the anomaly of the Hiddleston opin-
ion.
D. THE EXTENT OF THE ABROGATION

The final factor to be discussed in determining whether there has
been impairment of contract is the extent to which the statute mod-
ified or abrogated the asserted pre-enactment right. In Hiddleston,
the statute resulted in immediate and complete destruction. The
possibility of reverter, having been created in 1891, had long since
exceeded the thirty year limitation placed on it by the statute."3 The
legislative intent was that, in the case where the condition had not
been broken and the interest was created.thirty or more years be-
fore, the interest was to cease immediately to be of any force or
effect."4

81. The Supreme Court of Nebraska has refused to allow legislative destruction
of a statutory reverter. Dell v. Lincoln, 170 Neb. 176, 102 N.W.2d 62 (1960).

82. "A legislative act will not be permitted, even if an attempt so to do is disclosed,
to operate retrospectively where it will have the effect to invalidate or impair the ob-
ligation of contracts or interfere with vested rights." Id. at 189, 102 N.W.2d at 72.

83. NEB. REV. STAT. § 76-2,102 (Reissue 1966).
84. NEB. REV. STAT. § 76-2,102 (Reissue 1966) states: "If such a possibility of re-

verter or right of entry or reentry is created to endure for a longer period than thirty
years, it shall be valid for thirty years." This language would seem to apply regardless
of whether the thirty year period expired before, as in Hiddleston, or after the enact-
ment of the statute. A genuine issue of statutory construction exists, however, in the
situation where a reverter comes into existence before the expiration of thirty years
but after the effective date of the statute. It is not at all clear that such a factual setting
is covered by the statute. Section 76-2,102, which limits existence to thirty years, re-
fers only to possibilities and rights of entry in those cases where the condition has not
been broken. Section 76-2,103 covers the case where the condition has been broken,
but does not cover the case where the condition is broken after May 15, 1959. In the
case involving a right of entry or re-entry for breach of a condition subsequent, the
outcome would be determined by the statute of limitations because the title does not
automatically vest in the holder of the right as it does in the case of a possibility of re-
verter. C. J. MOYNIHAN, INTRODUCTION TO THE LAW OF REAL PROPERTY 97-98 (1962).

When the latter is involved the only easy answer would be if the court would hold
that the possession of the grantee or his successors was adverse to that of the holder
of the reverter. If their possession was held to be adverse, the holder of the reverter
would be barred from bringing his action after the expiration of the statutory period.
In Nebraska, this is ten years. NEB. REV. STAT. § 25-202 (Reissue 1964). In the event
the possession of the grantor or his successors in interest is held to be not adverse,
the enforcibility of the reverter would continue indefinitely and the purpose of the
Reverter Act would have been of no effect whatsoever. The grantee or his successors
would be left without remedy to remove this clog on the title. Thus, it appears advis-
able that, if the grantee or his successors in interest are going to break the condition,
they should wait until after the expiration of thirty years before so doing.
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The effect of the Reverter Act can not be declared a mere mod-
ification. The result of the statute on the plaintiff's interest in
Hiddleston was nothing less than complete abrogation.

With regard to the extent of the modification of the asserted pre-
enactment right, the facts in Hiddleston are distinguishable from
the cases cited in the Hiddleston opinion to support the holding that
there was no unconstitutional impairment of contract. None of the
cases cited involved a complete destruction of the pre-enactment
right."

Judge Smith, writing for the court, asserted that three opinions
from the Supreme Court of the United States were authority for the
validity of the Reverter Act. El Paso v. Simmons" involved a
Texas statute which placed a limitation on the time in which a party
could redeem lands which had been purchased from the state and
forfeited for non-payment of interest. 7 Formerly, the right of re-
instatement had been indefinite. After the questioned enactment,
from the date of forfeiture the party in El Paso had five years to re-
claim his interest. This was an alteration of the party's remedy, not
a complete loss of his right.

The statute in Hiddleston is to be contrasted to that in El Paso.
Due to the existence of the Reverter Act when the terms of a convey-
ance worked forfeiture of the land, the holder of the possibility of
reverter was already precluded from exercising his right. Thirty
years having elapsed from the date of creation, the possibility of re-
verter was no longer enforcible. This was total destruction of the
contract right.

Veix v. Sixth Ward Building & Loan Association of Newark"
involved a statute which limited the amount of withdrawals which
could be made from a building and loan association in any one
month.89 A shareholder's right to his funds was still intact, but the
rate at which he could withdraw them was now subject to regula-
tion. This too was an alteration of remedy and not an elimination of
all recovery.

85. The Illinois supreme court did, of course, find no unconstitutionality in Trus-
tees of Schools of Township No. 1 v Batdorf, 6 Ill.2d 486, 130 N.E.2d 111 (1955), which
involved essentially the same facts as Hiddleston. Even so, it is of some interest that
Mr. Justice Schafer, writing for the court, did not discuss the issue of impairment of
contract. The Illinois statute was held to be constitutional, but the opinion discussed
only the issue of whether property had been taken without due process. The issue of
impairment of contract was not discussed either in Mercado v. Feliciano, 260 F.2d 500
(1st Cir. 1958).

86. 379 U.S. 497 (1965).
87. Tex. Gen. & Spec. Laws, ch. 191, § 3:VERNON's ANN.CIV.. STAT., art. 5326 (1941).
88. 310 U.S. 32 (1940).
89. N. J. STAT. ANN. 17: 12-49, 12-53 (1937).
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The final case from the United States Supreme Court in which the
court in Hiddleston found support for its opinion was Home Building
& Loan Association v. Blaisdell."' In that case, the Court was called
upon to determine the constitutionality of a Minnesota Mortgage
Moratorium Act.9 ' The Minnesota statute provided that, for a
certain period, a mortgagee could not exercise his right to foreclose
the mortgaged propery upon the mortgagor's default. It is significant
that this was only a postponement of the mortgagees' right to fore-
close, and was again no more than an alteration of remedy. The Re-
verter Act did far more than postpone the exercise of the possibility
of reverter.

The court was unable to cite any Nebraska case law as directly
supportive of its position, and the opinions of the United States
Supreme Court which were depended upon are easily distinguish-
able with the situation before the court.

The Nebraska authority which deals with this issue is directly
in line with the Supreme Court cases. Cases in which the Nebraska
supreme court has found no constitutional impairment because the
purported infringement was on the remedy rather than the right
involved legislation that required claims against a city to be filed
within three months,2 extended exemption from attachment and
execution,9 ' changed or retracted a mortgagor's right to have the
value of the property appraised before foreclosure," and required
a drawee bank to clear all checks at par." Legislative provision for
liquidation of an insolvent bank was also held to be a mere proce-
dural change which did not effect the substantive rights of share-
holders.-'

The Reverter Act before the court in Hiddleston bore no similar-
ity to an alteration of remedy. Had the Act required the recording
of a "declaration of intention to preserve" 7 all reversionary inter-
ests, including those which were mere possibilities, it would have
more closely resembled the change of remedy statutes, and judicial

90. 290 U.S. 398 (1934).
91. Laws of Minn. ch. 339 (1933).
92. Lincoln v. Grant, 39 Neb. 369, 56 N.W. 995 (1893).
93. Dorrington v. Myers, 11 Neb. 388, 9 N.W. 555 [1881).
94. First National Bank v. Hunt, 103 Neb. 556, 172 N.W. 959 (1919): Norris v. Tower.

102 Neb. 434,167 NW. 728 (1918): Jones v. Davis, 6 Neb. 33 (1877).
95. Placek v. Edstrom, 148 Neb. 79, 26 NW.2d 489 (1947).
96. Dep't of Banking v. Hedges, 136 Neb. 382, 286 NW. 277 (1939),
97. This was a provision which was made by the New York legislature in its at-

tempt to rectify the problem of stale reverters.N. Y. REAL PROP. §345 (McKinney
1968). See fn. 7. supra.

98. Such a provision would have fulfilled the purposes for which the Nebraska
Reverter Act was enacted. The problem was the many reversionary interests in which
no one had any real interest. These interests were in the hands of countless and un-
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approval would have had considerable foundation in precedent.91
Even legislation which technically does no more than "alter" the
remedy has, on occasion, been found invalid."', A statute which to-
tally destroys the remedy has the same effect as one directly im-
pairing the obligation itself, and has been treated as such.''

It is clear that in Hiddleston there was no remedy alteration, but
rather total destruction.

IV. CONCLUSION

The facts of Hiddleston v. Nebraska Jewish Educational Society
presented a classic setting for the impairment of contract issue. This
issue has received extensive treatment in the past by both the Ne-
braska and United States Supreme Court. Hiddleston warranted an
in depth analysis of the entire problem, but the court's analysis was
exceedingly limited in scope. The court elected to uphold the legis-
lation on the basis of a brief reference to earlier non-Nebraska cases
which were only vaguely applicable. Thus, regardless of the validity
of the court's ultimate determination, the manner in which it estab-
lished its conclusion was definitely disappointing.

Most important, however, is the change in attitude which the
court displayed in reaching its decision. Prior to Hiddleston the
court had expressed a great willingness to protect against the im-
pairment of contacts. After Hiddleston it can safely be stated that
the legislature's power to infringe upon the contract rights of private
individuals is not so restricted.

J. Anthony Hoefer - '72

traceable successors to the original grantors. This caused great uncertainty to the
holder of the fee simple.

Thus, if a given reversionary interest had no value to its holder, it would not be
recorded. The fee simple would be free and clear on the expiration of the recording
period. On the other hand, in those few cases like Hiddleston where there was a
genuine interest, it would be given the fair opportunity for preservation which it
deserved.

99. Such a statute would also have complied with the requirement that a legis-
lative enactment which deals with conflicting public and private interests should fol-
low that course which preserves the private interest to the maximum extent possible
while promoting the public interest, the fulfillment of which is the purpose of the
statute. That is, the legislature should minimize the adverse effects of its enactments
upon private rights. Blauvelt v. Beck, 162 Neb. 576,588-89, 76 N.W.2d 738, 747 (1956).

100. Burrows v. Vanderbergh, 69 Neb. 43, 95 N.W. 57 (1903). The case involved a
statute which deprived a mortgagee of his right to a deficiency judgment. The court
said that "(a)lthough a mortgagee may still sue at law in the first instance, it cannot,
we think, be said that such an action will in every case furnish so efficient and sat-
isfactory a remedy as to prevent the deprivation of the right to a deficiency judgment
as it formerly existed from being an impairment of contract obligations, within the
meaning of the federal Constitution." Id at 46, 95 N.W. at 58.

101. Snyder v. Lincoln, 150 Neb. 580, 35 N.W.2d 483 [1948).
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