
INTERNATIONAL LAW - ACT OF STATE DOCTRINE - THE UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT NARROWLY RE-

STRICTS APPLICATION OF THE HICKENLOOPER AMENDMENT AND THE

BERNSTEIN EXCEPTION - Banco Nacional de Cuba v. The First
National City Bank of New -York, 442 F.2d 530 (2d Cir. 1971).

I. INTRODUCTION

A. THE FIRST DECISION

The foundation of the act of state doctrine, deference to the
political branches, predominantly the executive, in the field of for-
eign affairs, was dangerously undermined by the majority view in
the recent decision of Banco Nacional de Cuba v. The First National
City Bank of New York, 442 F.2d 530 (2d Cir. 1971).

On July 8, 1958, First National City Bank made a 15 million dollar
loan to a corporate agency of the government of the Republic of
Cuba. This loan was secured by collateral pledged by Banco Na-
cional de Cuba and another Cuban governmental agency. Castro
forces seized control of the Cuban Government on January 1, 1959.
During the next year, two Cuban laws went into effect which dis-
solved the corporate agency. Banco Nacional succeeded to the ob-
ligation to repay the 15 million dollar loan and repaid 5 million dol-
lars of the debt, one-third of the collateral thereby being released.

The Castro regime seized the First National City branch offices
in Cuba on September 16, 1960, pursuant to Cuban Law No. 851. First
National City immediately retaliated by closing Banco Nacional's
accounts, claiming the amounts on deposit, and selling the collateral
pledged as security for the loan. The proceeds to First National were
conceded to be $1,810,880.51 in excess of the amount required to sat-
isfy the unpaid principal and interest on the loan.' Banco Nacional
de Cuba sued in the United States District Court for the Southern
District of New York to recover the excess realized on that sale, and
First National City raised a series of counterclaims and setoffs
based on the value of its expropriated properties in Cuba.- Banco
contended that the counterclaims and setoffs were barred either by
the principle of sovereign immunity, as Banco was an agent of the
Government of Cuba, or alternatively by the act of state doctrine,
as the acts of expropriation were the official acts of the Cuban Gov-
ernment.

1. The exact amount was not determined by the district court, but was stipulated
for purposes of the appeal. Banco Nacional de Cuba v. The First National City Bank,
413 F.2d 394, 396 (2d Cir. 1970).

2. Banco Nacional de Cuba v. First National City Bank, 270 F.Supp. 1004 (S.D.N.Y.
1967).
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The federal district court granted summary judgment to First
National City Bank.:' Citing precedent, Judge Bryan stated that when
a foreign sovereign brings an action in a U. S. Court, he is no longer
immune to defensive counterclaims or setoffs under sovereign im-
munity principles., The court disposed of the act of state claim by
finding the expropriations violative of international law, thereby
coming within the scope of the Hickenlooper Amendment,, which
removes the bar of the act of state doctrine in cases involving for-
eign confiscations or other takings in violation of the principles of
international law. On appeal to the Court of Appeals for the Second
Circuit, held, judgment reversed., Chief Judge Lumbard, writing

3. Id. at 1011.
4. Id. at 1006-07. The court referred to National City Bank v. Republic of China,

348 U.S. 356 (1955).
5. 22 U.S.C. § 2370 (e) (2) (Supp. II, 1965), amending 22 U.S.C. § 2370(e) (2) (1964).

The amendment provides:
(2) Notwithstanding any other provisions of law, no court in the United

States shall decline on the ground of the federal act of state doctrine to make
a determination on the merits giving effect to the principles of international
law in a case in which a claim of title or other right to property is asserted by
any party including a foreign state (or a party claiming through such state)
based upon (or traced through) a confiscation or other taking after January 1,
1959, by an act of that state in violation of the principles of international law,
including the princioles of compensation and the other standards set out in
this subsection: Provided, That this subparagraph shall not be applicable (1)
in any case in which an act of a foreign state is not contrary to international
law or with respect to a claim of title or other right to property acquired pur-
suant to an irrevocable letter of credit of not more than 180 days duration is-
sued in good faith prior to the time of the confiscation or other taking, or (2)
in any case with respect to which the President determines that application of
the act of state doctrine is required in that particular case 1y the foreign policy
interests of the United States and a suggestion to this effect is filed on his behalf
in that case with the court.
6. 270 F.Supp. at 1007-10. The question concerning what authoritative body of

law a court is to look to in determining the "principles of international law" remains
unanswered. The Sabbatino Amendment includes a suspension section wherein cer-
tain standards of conduct are set out in regard to foreign expropriations, repudia-
tion of contractual obligations, and discriminatory taxes. See Bleicher, The Sabbatino
Amendment in Court: Bitter Fruit, 20 STAN. L. REV. 858 (1968), for the opinion that
Judge Bryan in Banco Nacional de Cuba v. First National City Bank of New York
could have avoided the problem by deciding that Cuba's actions were in violation of
both international law, and the congressionally declared standards, instead of inter-
national law "from the parochial view of the United States." The court of appeals de-
cision did not address itself to the matter specifically, but only indicated that it would
not apply any law to the controverted act in absence of a sufficient nexus with this
country in regard to the specific property or transaction. For the view that the court
of appeals avoided the issue see 19 DUKE L. REV. 1248, 1252 (1970). Cheatham, Private
International Law and Its Sources, 22 VAND. L. REV. 27, 37 (1968) considers Banco Na-
cional de Cuba v. Sabbatino, 376 U.S. 398 (1964) and the Hickenlooper Amendment
to be "the clearest rejection of public international law as authoritative in American
domestic courts." This question, though not precisely at issue for purposes of this
article, promises to cause more problems in future applications of the Hickenlooper
Amendment.

7. Banco Nacional de Cuba v. First National City Bank, 431 F.2d 394 (2d Cir. 1970).
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for a unanimous court, found that Cuba's confiscation of First Na-
tional City Bank's property in Cuba was an act of state, and courts of
the United States are not to sit in judgment on acts of a foreign state
executed within its own borders. The court found the Hickenlooper
Amendment inapplicable to this type of factual situation. This
amendment was designed "to be invoked by American firms ...
when some other entity attempted to market the American firms'
expropriated property and some aspect of such an attempted trans-
action took place in this country."8 Where, as in this case, neither
the expropriated property nor the proceeds therefrom found their
way back into this country, and that specific property was not in
controversy, Hickenlooper was held not to apply. Thus, the district
court's allowing First National City its claimed offset was error, and
the case was remanded for factual findings as to the amount by
which the proceeds of the sale of the collateral exceeded the amount
then owing on the loan.

B. THE SECOND DECISION

First National City petitioned for a writ of certiorari on October
13, 1971. Thereafter, the Legal Advisor to the Department of State
wrote a letter to the Supreme Court expressing the views of the
State Department with respect to this case., The letter stated that
the act of state doctrine should not be applied to bar consideration
of a defendant's counterclaim or setoff against the Government of

8. Id. at 402.
9. Letter from John R. Stevenson to Honorable E, Robert Seaver, Clerk of Court,

United States Supreme Court, November 17, 1970. After reciting the facts of the case
and the holdings in the court of appeals, the letter, in pertinent part, states:

While the Department of State in the past has generally supported the ap-
plicability of the act of state doctrine, it has never argued or implied that there
should be no exceptions to the doctrine. In its Sabbatino brief, for example, it
did not argue for or against the Bernstein principle; rather it assumed that
judicial consideration of an act of state would be permissible when the Execu-
tive so indicated, and argued simply that the exchange of letters relied on by
the lower courts in Sabbatino constituted "no such expression in this case."
Brief of the United States, page 11.

Recent events, in our view, make appropriate a determination by the De-
partment of State that the act of state doctrine need not be applied when it is
raised to bar adjudication of a counterclaim or setoff when (a) the foreign
state's claim arises from a relationship between the parties existing when the
act of state occurred; (b) the amount of the relief to be granted is limited to the
amount of the foreign state's claim; and (c) the foreign policy interests of the
United States do not require application of the doctrine.

The 1960's have seen a great increase in expropriations by foreign govern-
ments of property belonging to United States citizens. Many corporations whose
properties are expropriated, financial institutions for example, are vulnerable
to suits in our courts by foreign governments as plaintiff, for the purpose of
recovering deposits or sums owed them in the United States without taking
into account the institutions' counterclaims for their assets expropriated in
the foreign country.

1971)
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Cuba in this or like cases. By order dated January 25, 1971, the Su-
preme Court granted certiorari and remanded the case to the court
of appeals for consideration in light of the views of the Department
of State as expressed in its letter.'"

Upon reconsideration, the court adhered to its former decision."
The majority reaffirmed its initial ruling that the Hickenlooper
Amendment was inapplicable to this set of facts.': The major issue
in the second decision involved the effect of the State Department's
letter. Under Bernstein v. N.V. Nederlandsche - Amerikaansche
Stoomvaart - Maatschappij, a 1954 second circuit decision,'" the is-

suance of a letter from the Executive expressing his view that the
bar of the act of state doctrine should be lifted in the particular liti-
gation was held to relieve the court from applying the act of state
doctrine. In answer to First National City's argument that the letter
from the State Department in this case constituted the requisite
statement from the executive branch under Bernstein, the court
held that "Bernstein is best left narrowly limited to its own peculiar
facts," and that, despite the State Department's letter, the exception
to the act of state doctrine was inapplicable to the case at bar.'"

The basic considerations of fairness and equity suggesting that the act of
state doctrine not be applied in this class of cases, unless the foreign policy in-
terests of the United States so require in a particular case, were reflected in
National City Bank v. Republic of China, 348 U.S. 356 (1956), in which the Su-
preme Court held that the protection of sovereign immunity is waived when a
foreign sovereign enters a U.S. court as plaintiff. While the Court did not deal
with the act of state doctrine, the basic premise of that case - that a sovereign
entering court as plaintiff opens itself to counterclaims, up to the amount of the
original claim, which could be brought against it by that defendant were the
sovereign an ordinary plaintiff - is applicable by analogy to the situation pre-
sented in the present case.

In this case, the Cuban government's claim arose from a banking relationship
with the defendant existing at the time the act of state - expropriation of de-
fendant's Cuban property - occurred, and defendant's counterclaim is limited
to the amount of the Cuban government's claim. We find, moreover, that the
foreign policy interests of the United States do not require the application of
the act of state doctrine to bar adjudication of the validity of a defendant's
counterclaim or set-off against the Government of Cuba in these circumstances.

The Department of State believes that the act of state doctrine should not be
applied to bar consideration of a defendant's counterclaim or set-off against
the Government of Cuba in this or like cases.
For full text of the letter see the appendix to the opinion, Banco Nacional de Cuba

v. First National City Bank, 442 F.2d 530, 536-38 (2d Cir. 1971).
10. 400 U.S. 1019 (1971).
11. Banco Nacional de Cuba v. First National City Bank, 442 F.2d 530 (2d Cir. 1971).
12. Id. at 532.
13. 210 F.2d 375 (2d Cir. 1954), amending per curiam 173 F.2d 71 (2d Cir. 1949).
14. 442 F.2d at 535. First National City Bank petitioned for writ of certiorari in the

Supreme Court, and certiorari was granted October 12, 1971. See 40 U.S.L.W. 3161
(Oct. 12, 1971). It is important to'note that the United States filed an amicus curiae
brief, seeking a granting of the writ. "In our view, the court of appeals' decision
seriously impairs the power of the Executive over the control of foreign affairs both
by rejecting the detailed and considered judgment of the Department of State that the
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II. THE ACT OF STATE DOCTRINE

A. INTRODUCTION

The act of state doctrine is an application of the separation of
powers principle in our constitutional system, whereby deference is
shown to the political branches in the delicate area of foreign af-
fairs.'" A very broad statement of the doctrine was enunciated by
Clarke, J., in the opinion of the United States Supreme Court in
Oetjen v. Central Leather Co.,'- one of the landmark cases in this
area:

The conduct of the foreign relations of our Government is
committed by the Constitution to the Executive and Legisla-
tive - 'the political' - Departments of the Government, and
the propriety of what may be done in the exercise of this po-
litical power is not subject to judicial inquiry or decision.',

The classic statement of the act of state doctrine in American courts
is found in Underhill v. Hernandez:,-

Every sovereign State is bound to respect the independ-
ence of every other sovereign State, and the courts of one
country will not sit in judgment on the acts of the government
of another done within its own territory. Redress of griev-
ances by reason of such acts must be obtained through the
means open to be availed of by sovereign powers as between
themselves.'1
The act of state doctrine, then, is essentially a political approach

to the acts of foreign governments.-" Since the handling of an act of
a foreign government is basically of purely political concern, the
judiciary is compelled by the separation of powers concept in our
Constitution to defer matters in this sphere to the executive and leg-
islative branches. None of the landmark cases in the act of state
area are inconsistent with this principle. In all of these cases, the
judiciary has deferred to the latest indication of the Executive,
whether it be tacit or expressed, with regard to the matter involving
the foreign state-"

foreign act of state rule should not govern this case and by narrowly limiting the
Bernstein exception to that doctrine .... " Brief for United States as Amicus Curiae
at 2, First National City Bank v. Banco Nacional de Cuba, No. 70-295 (1971).

15. See Hyde, The Act of State Doctrine and the Rule of Law, 53AM. J. INT'L L.
635 (1959).

16. 246 U.S. 297 (1918).
17. Id. at 302.
18. 168 U.S. 250 (1897),
19. Id. at 252.
20. See Hyde, The Act of State Doctrine and the Rule of Law, 53 AM. J. INT'L L.

635 (1959).
21. Hatch v. Baez, 7 Hun 596 (N.Y. App. Div. 1876]. Official recognition of the

military regime under which Hernandez, a Venezuelan military commander, was
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The case under discussion is the rare instance in the plethora of
cases decided in this area where the judiciary has acted contrary
to the directions of the two political branches on record: the legisla-
tive, by the Hickenlooper Amendment, and the executive, by its
letter. It is submitted that the distinctions the majority sets out in its
opinion do not justify this unwarranted departure from precedent
and authority.

B. HICKENLOOPER-SABBATINO AMENDMENT

In the second decision,"- the court of appeals reaffirmed its prior
holding regarding the applicability of the Hickenlooper Amend-
ment; thus the content of its view expressed in the first decision is
pertinent to this discussion. Basically, that court determined that
applying Hickenlooper to this particular factual situation would be
an overly broad application of the amendment. Judge Lumbard,
writing for a unanimous court, placed heavy emphasis on what he
found to be supportive legislative history and the specific factual
situation of Banco Nacional de Cuba v. Sabbatino,23 the case which

gave rise to the amendment. The existence of the Foreign Claims
Settlement Commission was also an influential factor in the formu-
lati on of the decision.

acting, even though not extended until after his controverted acts, was sufficient to
exempt adjudication of the acts.

Oetjen v. Central Leather Co., 246 U.S. 297 (1918), and Ricaud v. American Metal
Co., 246 U.S. 304 (1918), as in Underhill, official recognition was not extended until
after the acts complained of; however, the Court applied this recognition retroac-
tively to prevent adjudication of the acts. This is an extension of the doctrine enun-
ciated in Underhill, since the act of state doctrine was asserted here as an affirmative
defense by private parties, not the military commander himself.

United States v. Belmont, 301 U.S. 324 [1937), and United States v. Pink, 315 U.S.
203 (1942). By virtue of an executive agreement, the Litinov Assignment, the Supreme
Court upheld the Government's claim to assets of Russian companies in New York
State.

Bernstein v. N. V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij,
210 F.2d 375 (2d Cir. 1954). The court considered a letter from the State Department
setting forth the policy of the executive to relieve American courts from any restraint
upon the exercise of their jurisdiction to pass upon the validity of the acts of Nazi
officials as a "supervening expression of Executive policy," and permitted the dis-
trict court to conduct the trial of the case without regard to the restraint previously
placed upon it.

Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964). The Court considered
the State Department's letter expressing its wish not to make any statement bearing on
the litigation and the State Department's appearance as amicus curiae on the side of
the party desiring application of the act of state doctrine as indicative of the stand
the Executive was taking with respect to the act of state claim.

But see Stephen v. Zivnostenska Banka, 213 N.Y.S.2d 396 (1961), off'd 222 N.Y.S.2d
128 [1961), aff'd per curiam, 186 N.E.2d 676 (1962), where the court held that the sug-
gestion of immunity by the State Department had gone beyond the pale of special
competence of the executive branch since it had to do with decisions concerning
ownership of assets and methods of proof which were part of the "judicial function".

22. 444 F.2d 530, 531 (2d Cir. 1971).
23. 376 U.S. 398 [1964).
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(1) Banco Nacional de Cuba v. Sabbatino: Sabbatino, a case of
critical importance in the initial formulation of the Hickenlooper
Amendment, and one of the most classic cases in the act of state area,
involved the purchase of a shipment of sugar by an American firm
from an American owned company located in Cuba. Before the
transaction was completed, the latter company's assets were con-
fiscated by the Cuban Government. The dispute arose over who was
entitled to payment for the sugar (the proceeds from the sale thereof
being present in the U.S.), the American owned firm whose assets
had been expropriated, or the Cuban Government, the new owner.
The United States Supreme Court found for the Cuban Government,
ruling that the expropriation was an act of state and thereafore not
adjudicable.

The Sabbatino Amendment, as Hickenlooper is often referred to,
was an aftermath of that decision. Congressmen expressed grave
concern about the United States becoming a " 'thieves market' for
the product of expropriated property,"-5 in light of the Sabbatino
holding. After the Hickenlooper Amendment was passed - basical-
ly, making foreign confiscations in violation of international law
adjudicable subject to an expression of contrary executive intent -
the amendment was applied to the Sabbatino situation in Banco
Nacional de Cuba v. Farr, and the American owners were allowed
to prevail.-

(2) Legislative History: The content of the lengthy hearings con-
ducted by the House Committee on Foreign Affairs, and other leg-
islative history, was given substantial weight by the court as in-
dicative of a legislative intent to limit the amendment to the Sabba-
tino fact situation."9 The court quoted statements from Senator
Hickenlooper and Congressman Adair indicating that the amend-
ment was designed to prevent the U.S. from becoming a "thieves
market" for expropriated property brought back into the United
States, and the statement of Professor Cecil Olmstead, one of the
authors of the amendment, that the amendment would not apply
to property other than that actually expropriated by the foreign
country.!'

24. Id. at 428.
25. 110 CoNG. R c. 19555 (1964) fremarks of Senator Hickenlooper).
26. 383 F.2d 166 (2d Cir. 1967), cert. denied, 390 U.S. 956 (1968).
27. The Hickenlooper Amendment, up to the time of the Banco Nacional case,

had not been utilized a great deal by the courts. The principle case decided under it
at this time is the Farr case, which upheld its constitutionality. In the Farr case it was
settled indisputably that Cuba's nationalization program without compensation con-
stituted a violation of international law. 383 F.2d at 183.

28. 431 F.2d at 399-402. See Hearings on the Foreign Assistance Act of 1965 Before
the House Comm. on Foreign Affairs, 89th Cong. 1st Sess. (1965) (hereinafter referred
to as Hearings).

29. 431 F.2d at 401. The court did not mention, however, the fact that Professor

1971)
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(3) Foreign Claims Settlement Commission: Finally, the court
added, if First National was allowed to recover its offset, it would
be in a better position than other Cuban creditors who must file
their claims with the Foreign Claims Settlement Commission, and
ultimately take a pro rata share of the blocked Cuban assets held
in this country by the Office of Foreign Controls.' The court felt
that First National had fared well in being able to collect dollar-
for-dollar on its loan transactions, the security having been sold
prior to the blocking of assets in July, 1963. However, allowing First
National to recover on the counterclaim would place it in a position
superior to other creditors, who would have to take a pro rata share
of the blocked Cuban assets. The court reasoned that a judgment in
favor of Banco Nacional would effectively make the excess sought
in the principal suit an asset of a Cuban agency located in the
United States, and as such subject to "blockage", and ultimate pro
rata distribution to all creditors.:

Thus, on the basis of the above factors, the court construed
Hickenlooper as applying only to those situations in which "some
other entity attempted to market the American firms' expropriated
property and some aspect of such an attempted transaction took
place in this country.' ' 12

It is submitted that this is an unduly narrow interpretation of the

Olmstead later specifically qualified these remarks to encompass within the statute
a situation almost identical to the one involved in the present case. See Hearings,
supro note 27, at 1306 (letter from Cecil Olmstead to Donald M. Fraser, March 29,
1965):

Under the rules of sovereign immunity now advanced by our State Depart-
ment, an expropriated American investor can usually attach the commercial-
type property taken from him if it comes within the jurisdiction of an American
court, but he cannot attach other property of the Government unrelated to the
expropriation in order to obtain compensation for the taking. In other words,
he can attach his expropriated sugar or its proceeds coming from Castro Cuba
but he cannot attach a Cuban Airlines plane landing at New York in the absence
of a waiver of sovereign immunity.

If a foreign government waives the defense of sovereign immunity or if it is
otherwise inapplicable, the rule of law amendment can have an impact in dis-
posing of a secondary defense based on the "act of state" doctrine. Thus, if
Castro sues a U.S. bank whose branch he has seized in Havana for return of
certain Cuban Government accounts or collateral held by the U.S. bank, the
present U.S. rule (established in the Supreme Court decision in National City
Bank v. Republic of China, 348 U.S. 356 (1955)J is that by bringing suit Castro
has waived sovereign immunity and that the U.S. bank is permitted to make a
counterclaim or setoff for the value of its seized Havana branch. In this coun-
terclaim or setoff the U.S. bank could rely on the rule of law amendment in
order to overcome a counterdefense based on the "act of state" doctrine. Thus,
the impact of the rule of law amendment is determined by how the State De-
partment and the courts apply the existing rules of sovereign immunity.
30. See 22 U.S.C. §§1643-1643(k) (1970 Supp.).
31. 431 F.2d at 403-04.
32. Id. at 402.

(Vol. 5
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amendment. The legislative history is voluminous, and statements
can be found throughout supporting both a restrictive and non-re-
strictive application. However, a plain reading of the amendment
on its face indicates no such restrictions. In Senator Hickenlooper's
own words, the basic purpose of the amendment is "to assure that
the private litigant is granted his day in court.""3 The Senate Report
on the amendment contained the following statement:

The amendment is intended to reverse in part the recent
decision of the Supreme Court in Banco Nacional de Cuba
v. Sabbatino, D.C.N.Y., 193 Supp. 375 ....

The effect of the amendment is to achieve a reversal of
presumptions. Under the Sabbatino decision, the courts would
presume that any adjudications as to the lawfulness under
international law of the act of a foreign state would embarass
the conduct of foreign policy unless the President says it would
not. Under the amendment, the Court would presume that it
may proceed with an adjudication on the merits unless the
President states officially that such an adjudication in the par-
ticular case would embarrass the conduct of foreign policy.34

Thus, under the amendment, the courts are given power to ad-
judicate claims involving confiscations alleged to have been in vio-
lation of international law. There is no provision restricting this to
only those cases in which the expropriated property or some trans-
action involving the property took place in the United States. Should
the private litigant be denied his day in court on the basis of the
fortuitousness of such circumstances? Also, in light of the President's
Embargo on Trade with Cuba in 1962,11 forbidding all Cuban im-
ports into the U.S., it would seem pointless to primarily include
under the umbrella of the amendment property already excepted
by law from entry into this country."

The reference by the court to the Foreign Claims Settlement
Commission as exemplary of a congressional policy "counter" to a
broad interpretation of the Hickenlooper Amendment, could be
understood to opt for an interpretation that the Commission remedy
was meant to be exclusive. Whether or not the legislature intended

33. 110 CoNc.RE c. 18936 (1964).
34. S. REP. No. 1188, 88th Cong., 2d Sess. (1964).
35. Embargo on all Trade with Cuba, Proc. No. 3447 (Feb. 3, 1962), 3 C.F.R. 157-58

(1959-63 Comp.]. See 31 C.F.R. H 515 et seq. (1970).
36. It is recognized that the Hickenlooper Amendment does not deal exclusively

with Cuban confiscations. However, in view of the limited interpretation given it by
the Banco Nacional court, and the amendment's supposed close relationship to the
factual setting in Sabbatino, the specific Cuban situation at the time of the enactment
of the amendment is indeed relevant in determining its intended scope. Also, it is
highly likely that confiscation of property by other foreign sovereigns would like-
wise lead to similar embargoes.
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that the Commission provide the exclusive remedy for those assert-
ing claims against Cuba is uncertain. The Act on its face at least in
no way indicates it is to be the only remedy, :7 and one section, in
fact, provides for setoffs for compensation received from other
sources." However, the legislative history could lend itself to that
conclusion. This question remains unsettled."

Beyond this "exclusiveness" thinking, however, and beyond its
importance in disclosing a legislative intent contrary to a broad ap-
plication of the Hickenlooper Amendment, the reference is perhaps
best grounded on what is a continuing thread throughout both the
initial and latter decision, that is, the equity of pro rata distribution.
The court was heavily influenced, it is submitted, not by the particu-
lar merits of a limited application of the Hickenlooper Amendment,
nor the merits of a restricting limitation of the Bernstein exception,
but rather by the merits of forcing the defendant to recover pro
rata with other creditors through the normal procedure of submit-
ting a claim with the Foreign Claims Settlement Commission, and
waiting for ultimate distribution of the "blocked assets." '

B. THE BERNSTEIN EXCEPTION

1. Background

The bulk of the majority opinion in Banco Nacional concerned the
issue of the Bernstein exception. If the State Department's letter
brought the case within that exception to the act of state doctrine,
an adjudication on the merits would have been necessary.

The Bernstein exception to the act of state doctrine was enun-
ciated in litigation consisting of two actions brought by the same
plaintiff, a Jewish German national. In the first action,"' the plaintiff
alleged that he had been compelled under duress from Nazi offi-
cials to assign certain properties to the German Government. The
court did not consider plaintiff's claim, characterizing the act of the

37. 22 U.S.C. H1643-1643(k) (1970 Supp.).
38. Id. §1643(e).
39. See 11 VA. J. INT'L L. 408, 413-14 [1971).
40. First National City Bank did submit its claim to the Foreign Claims Settle-

ment Commission, and the Commission determined the amount of the claim to be
$4,863,731.04, plus interest, after deduction of petitioner's recoveries against Cuba,
including the offset. See Petitioner's Brief for Certiorari at 3, First National City
Bank v. Banco Nacional de Cuba, No. 70-295 (1971). At the present time, there is no
provision for the transfer of the "blocked" assets to the Foreign Claims Settlement
Commission, and subsequent distribution to creditors. However, absent a settlement
with Cuba providing otherwise, it can be assumed that distribution will ultimately
result. For provisions regarding "blocked" assets, see 31 C.F.R. §§515 et seq. (1970).
See also 22 U.S.C. § 1641(a) (1964) regarding establishment of "Claims Funds" for
payment to creditors of Bulgaria, Hungary, Rumania, Italy, and the Soviet Union.

41. Bernstein v. Van Heyghen Freres Societe Anonyme, 163 F.2d 246 (2d Cir. 1947),
cert. denied, 332 U.S. 772 (1947).
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Nazi officials as an act of the German state, and therefore not ad-
judicable under the act of state doctrine. In his opinion, in the
United States Court of Appeals for the Second Circuit, Judge Learned
Hand stated that, in the absence of some indication from the execu-
tive to the contrary, the court felt compelled to withhold judgment
on the act of the German state."' This remark set the stage for the
second Bernstein case. , That action was instituted against a Dutch
corporation for conversion of stock which plaintiff alleged had been
confiscated from him by Nazi officials. In the original action,"4 and
on appeal," the court followed the reasoning in the first Bernstein
case. However, the State Department subsequently sent a letter to
the court stating its policy that the court be relieved of any restraint
upon the exercise of its jurisdiction to pass upon the validity of the
acts of the Nazi officials.41 This letter was sent to meet the positive
indication test set out by Judge Hand in the earlier opinion. Conse-
quently, in a per curiam opinion'4 the court of appeals summarily
amended its mandate in the case, characterizing this letter from the
executive as a "supervening expression of executive policy, 41

which removed the bar of the act of state doctrine. The court re-
manded the case to the district court to be decided on its merits.

2. Distinctions

The majority took great pains to distinguish the State Department
letter in Banco Nacional from the letter issued in its only precedent,
Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Maat-
shappij. " It listed a number of distinctions:

(1) This country had been at war with the Nazi Government, and
that government was no longer in existence at the time of the Bern-
stein letter.

(2) The State Department's letter in Bernstein was written dur-
ing the aftermath of a world war, and the Nazi's actions had been
"condemned throughout the world as crimes against humanity."

(3) The Bernstein letter indicated an affirmative policy to resti-
tute all those victimized by Nazi confiscations, not merely, as the
Banco Nacional letter indicated, those who assert counterclaims or
setoffs.

42. Id. at 251.
43. Bernstein v. N. V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij,

210 F.2d 375 (2d Cir. 1954), amending per curiam 173 F.2d 71 (2d Cir. 1949).
44. 76 F.Supp. 335 (S.D.N.Y. 1948), rehearing denied, 79 F.Supp. 38 (S.D.N.Y. 1948).
45. 173 F.2d 71 (2d Cir. 1949).
46. 210 F.2d at 375-76.
47. 210 F.2d 375 (2d Cir. 1954).
48. Id. at 376.
49. 210 F.2d 375 (2d Cir. 1954].
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(4) The balance of equities in Bernstein were "almost entirely"
on the side of the party opposing application of the act of state doc-
trine, while the contrary was true in Banco Nacional, where First
National City Bank was seeking a "windfall" at the expense of other
creditors of the Cuban Government."

The relevancy of the distinctions the majority elucidated, when
considered in light of the overall purposes of the act of state doctrine
and the effect of the Bernstein exception, is questionable.

(1) It is difficult to ascertain what difference it makes whether
or not this country has ever been in actual military conflict with
Cuba, when the Cuban Government indicates by its actions that the
relationship between the two countries is such that it feels free to
confiscate American property without remuneration. In its letter in
the Banco Nacional case, the State Department pointed out that
"recent events" (such as the increase in expropriations by foreign
governments of property belonging to the United States citizens)
made appropriate the suspension of the act of state doctrine in
Cuban cases.' As to the assertion that the Cuban Government is ex-
tant and presently recognized by the United States, it is submitted
that this is a factor within the purview of the Department of State,
which must carry on relations with Cuba, and not something with
which the judiciary should be concerned.

(2) It is also difficult to perceive why the fact that the Bernstein
letter was written during the aftermath of a "great World War," at
a time when the Nazis' actions "had been condemned throughout
the world as crimes against humanity," has any bearing upon the
Banco Nacional situation, except for the consideration that interna-
tional public opinion would have been clearly on the side of the
plaintiff in Bernstein. Yet, the injury to the private litigant, the vic-
tim of Cuban expropriations, is in no way mitigated by such consid-
erations. His loss is equally substantial, and the Cuban confiscations
equally as injurious as those carried out by the Nazi officials. As the
State Department is not concerned about international public opin-
ion in this case, the court surely need not be.

(3) The distinction between restriction to all those victimized by
Nazi confiscations, and in the Banco Nacional case, only to those as-
serting counterclaims or setoffs, is without basis. The State Depart-
ment made clear in its letter that "basic considerations of fairness
and equity" require that when a foreign sovereign comes into court
as plaintiff, not only does he thereby waive sovereign immunity,
but by analogy his immunity to counterclaims and setoffs arising

50. 442 F.2d at 534-35.
51. 442 F.2d at 537.
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out of his own acts.52 The State Department cites in its letter" and
defendant cites in its brief"4 National City Bank v. Republic of
China." In that case., the Republic of China sued an American bank
to recover $200,000 deposited in the bank by a governmental agency
of the Republic. The bank interposed counterclaims seeking an af-
firmative judgment for $1,634,432 on defaulted treasury notes of the
Republic. The Supreme Court allowed these counterclaims, basing
its decision on considerations of fair dealing and justice.,, Although
compulsory counterclaims had previously been allowed by courts
in suits brought by a foreign sovereign," Republic of China was the
first instance where a permissive counterclaim based on a matter
unrelated to the principal claim was allowed. Apposite here is Jus-
tice Frankfurter's observation:

We have a foreign government invoking our law but resisting
a claim against it which fairly would curtail its recovery. It
wants our law, like any other litigant, but it wants our law
free from the claims of justice.8
Chief Justice (then Judge) Burger, in his dissent in a subsequent

case, Pons v. Republic of Cuba,5 9 stated:
But I do not think we should carry the act of state doctrine

to the point where we permit a foreign state to come into our
courts as a suitor and secure equitable relief on different or
better terms than those available to an American litigant in
the same courts. "

The Pons case involved an action brought by Cuba against a
Cuban national. Pons did not dispute Cuba's claim to the money, but
filed a counterclaim for the value of property which Cuba allegedly
took from him without compensation. In this case, the majority of
the Court of Appeals for the District of Columbia refused to allow
the counterclaim. Its narrow holding was that a foreign sovereign's
seizure of its own national's property in its own territory cannot be
reviewed in our courts.6 ' It is noteworthy, in connection with the
Bernstein exception, that the court here invited the Department of
Justice and the Department of State to file briefs expressing their
views. No briefs were filed, however..62

52. Id. at 537. See National City Bank v. Republic of China, 348 U.S. 356 (1955).
53. Id.
54. Petitioner's Brief for Certiorari at 6, 7, 14, First National City Bank v. Banco

Nacional de Cuba, No. 70-295 (1971).
55. 348 U.S. 356 (1955).
56. Id. at 365.
57. See, e.g., United States v. National City Bank, 83 F.2d 236 (2d Cir. 1936),

cert, denied, 299 U.S. 563 (1936).
58. 348 U.S. at 361-62.
59. 294F.2d 925 (D.C. Cir. 1961).
60. Id. at 927.
61. Id. at 926.
62. Id.
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While it is conceded that Republic of China and Pans are dis-
tinguishable from the Banco Nacional situation - Republic of China
not involving any act of state defense, and Pans involving a foreign
sovereign and its own national - it is submitted that the reasoning
expounded in both cases regarding the protection of counterclaims
is indeed relevant. As the act of state doctrine and the principle
of sovereign immunity both have, at their foundation, the desire to
prevent judicial interference in areas of foreign policy, the equitable
considerations that weigh toward denying the defense of sovereign
immunity to those subject to counterclaims apply equally to the act
of state defense.,: Consequently, it is at least arguable that Pans
should be limited in application to its facts, i.e., to situations involv-
ing foreign sovereigns and their own nationals, and that in a situa-
tion similar to Banco Nacianal the reasoning of the dissent in the
Pans case sould be adhered to. Thus, it is possible to assert that
in view of the well reasoned opinions expressed in Republic of China
and the Pans dissent, the act of state defense should have been dis-
allowed in Banco Nacional even absent consideration of the Bern-
stein exception.

The crux of the matter is this: Should the Bernstein exception not
be held applicable because of a difference in the scope of the State
Department letter, when, in fact, the letter purports to cover only
those already recognized as "favorites" of the Court, and who quite
possibly could stand (unlike ordinary plaintiffs) free from the act of
state defense even without the Bernstein exception?

There can be no question, of course, that as to scope the Banco
Nacional and Bernstein letters are distinguishable; however, the
relevance of that distinction to the application of the act of state doc-
trine is at best doubtful.

(4) Lastly, the court, referring back to its discussion of the For-
eign Claims Settlement Commission in the initial decision, stated that
the balance of equities in the two situations were opposite. Where-
as the equities were clearly on the side of the plaintiff in Bernstein,
First National was seeking a "windfall", not at the expense of the
plaintiff, but at the expense of other creditors. Discussion of this
aspect of the case has already been endeavored in relation to the
court's analysis of the Hickenlooper Amendment, and what was
there stated is equally applicable here.

Although the "windfall" terminology of the court might be con-
sidered somewhat exaggerated, the existence of the Foreign Claims
Settlement Commission and the blocking of Cuban assets does

63. For a fine discussion on the parallel development and interrelationships of
act of state and sovereign immunity, see Maier, Sovereign Immunity and Act of State:
Correlative or Conflicting Policies? 35 U. CINN. L. REV. 556 (1966).
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serve to lessen the harshness - as to creditors in general - of the ap-
plication of the act of state doctrine. Nonetheless, the court has un-
duly restricted future resort to the Bernstein exception by choosing
to achieve what it considered a more equitable result through the
formulation of distinctions which are in the main irrelevant.

3. Precedent

The majority laid further support for its determination as to the
narrowness of the Bernstein exception by pointing to the fact that
Bernstein had been relied upon only twice, and in those instances
by lower courts whose opinions were subsequently reversed:"
Banco Nacional de Cuba v. Sabbatino,5 and Kane v. National In-
stitute of Agrarian Reform.6 Each of those cases dealt with situations
involving Cuban confiscations where letters were written by the
Department of State. However, the two cases are readily distin-
guishable from Bernstein, as the particular letters involved were
simply expressions of the State Department's desire not to take a
stand in the litigation.

The "letter" in Kane was in fact a telegram, which stated in part:
"Effect in United States of decrees, etc. of Castro regime is question
for court in which case heard.",7 The appellees in Kane argued that
the telegram was a manifestation of the government's non-opposi-
tion to inquiry by the American courts into the legality of the acts
of foreign governments. Thus, they argued, the telegram gave rise to
the exception to the act of state doctrine.,, The court disagreed:

The extent to which the telegram can be given effect is simply
that the Executive Department of the United States Govern-
ment will not interpose itself one way or the other in this
litigation."9

In Sabbatino, the court of appeals had construed two letters from
the State Department as indications that the act of state doctrine
need not be applied. 7' The United States Supreme Court was not so
inclined, and considered the State Department's presence as amicus
curiae (in support of applying the act of state doctrine) as conclusive
of the Department's stand in the litigation and the intent of the
letters:

For whatever ambiguity may be thought to exist in the two
letters from State Department officials on which the Court of

64. 442 F.2d at 535.
65. 307 F.2d 845, 857-58 [2d Cir. 19621, rev'd, 376 U.S. 398 (1964).
66. 18 Fla. Supp. 116 (Fla. Cir. Ct. 1961), rev'd, 153 So. 2d 40 (Fla. App. 1963J.
67. Id. at 44.
68. Id.
69. Id.
70. 307 F.2d at 858-59.
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Appeals relied, 307 F.2d at 858, is now removed by the
position which the Executive has taken in this Court on the
act of state claim; respondents do not indeed contest the view
that these letters were intended to reflect no more than the
Department's then wish not to make any statement bearing
on this litigation.

7'

A pertinent statement in the amicus brief left no doubt as to the
existence of distinguishing characteristics between the Sabbatino
and Kane letters, and the Bernstein letter itself:

While the act of state doctrine has long been established an
executive statement satisfying the Bernstein exception to the
doctrine, has, so far as we can determine, been issued only
once - in the Bernstein case itslf.72

4. Conclusion

The distinctions made by the majority between Bernstein and
Banco Nacional have little merit. The cases both dealt with foreign
expropriations and the letters are distinguishable only on the basis
of the different factual situations involved, not on the basis of the
avowed purpose of the State Department in issuing them. (In a
footnote to the State Department letter in Banco Nacional, the writer
expressed his regrets that the letter had not been written earlier,
and explained that it was due to the fact that until this time it
was not clear that the Hickenlooper Amendment would be held in-
applicable.)" More critical than the majority's error in distinguish-
ing the two letters is the fact that the majority took it upon itself to
make an independent evaluation of the letter and the circumstances
surrounding it. This indicates a basic misapprehension of the very
foundation upon which the act of state doctrine rests. Judge Hays
isolated the issue well in his dissent:

Considerations such as the acts of the Nazi government, the
fact that we were at war with the government in question, and
the fact that that government no longer existed, all used by
the majority to distinguish Bernstein were set forth not by
the court but by the State Department in its letter ....

More fundamental than a mere lack of conformity with
Bernstein however, is the fact that the majority, by applying
the act of state doctrine after an independent evaluation of the
merits of the State Department's decision, is usurping the
same executive prerogative which is the function of that doc-
trine to preserve. 4

71. 376 U.S. at 420 (emphasis added).
72. Brief for United States as Amicus Curiae at 14-15, Banco Nacional de Cuba

v. Sabbatino, 376 U.S. 398 (1964).
73. 442 F.2d at 536 (n. 3).
74. Id. at 538.
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By the majority's construction of the Banco Nacional letter, its issu-
ance by the State Department was not intended to be a supervening
expression of executive policy under Bernstein. This case stands
alone in the whole area of act of state cases where such an overt
expression of executive policy has been disregarded, and the ju-
diciary has taken the prerogative to rule contra to the expressed de-
sire of the Executive. 75 The majority cites Sabbatino several times,
but apparently misunderstands the basic foundation of the Sabba-
tino decision - the primacy and pre-eminence of the executive in
foreign affairs.

No court has passed on the validity of the Bernstein exception.
Various writers, however, have expressed different views as to its
continuing vitality. 7

i Its future treatment in the courts is crucial, not
only from the standpoint of retaining the separation of powers in
our constitutional system, but also from the standpoint of justice to
the private litigant involved in international affairs.

Mary Anne Spellman - '72

75. For an analysis of the major decisions, see note 21 supra.
76. See Reeves, The Sabbatino Case and the Sabbatino amendment: Comedy - or

Tragedy - of Errors, 20 VAND. L. REV. 429 (1967); Stevenson, The State Department
and Sabbatino - "Ev'n Victors are by Victories Undone,"58 AM. J. INT'L L. 707 (1964).
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