
ENVIRONMENTAL LAW - PRE-EMPTION DOCTRINE - MINNESOTA REGU-

LATIONS CONCERNING RADIOACTIVE WASTE, WHICH WERE STRICTER THAN

FEDERAL REQUIREMENTS ESTABLISHED PURSUANT TO THE ATOMIC ENERGY

ACT, INVALIDATED UNDER THE DOCTRINE OF PRE-EMPTION. Northern
States Power Co. v. Minnesota, 447 F.2d 1143 (8th Cir. 1971).

The Northern States Power Company, sought a judgment declar-
ing that the State of Minnesota, the Minnesota Pollution Control
Agency, the Agency Director, and the secretary and members were
without authority to regulate radioactive waste released into the
environment from Northern's Monticello Nuclear Power Plant.2

Northern contended that the Atomic Energy Act of 1954, as
amended,:, together with its legislative history,, evidenced a clear
congressional intent that the AEC had exclusive control over this
field of regulation. Northern further argued that the development
and utilization of nuclear energy demanded uniform regulation
which could only be affected on a national scale.

On the other hand, the State of Minnesota contended that the
regulation of radioactive waste releases into the environment was
within the state's traditional power under the tenth amendment 5

to protect the health, safety and general welfare of its citizens.
Minnesota further argued that the Act neither expressly nor im-
pliedly pre-empted the state's authority to regulate radioactive
releases by nuclear power plants. As an alternative, Minnesota
also maintained that even if Congress had pre-empted the field,
that would not preclude concomitant regulation by the state.

The district court upheld Northern's contention, and it was from
this ruling that Minnesota appealed., The Court of Appeals for the
Eighth Circuit affirmed, holding that the Atomic Energy Commission
had exclusive control under the doctrine of pre-emption to regulate

1. Northern States Power Company is a Minnesota corporation engaged in the
generation, production, transmission, distribution and sale of electric power in the
states of Minnesota, North Dakota, South Dakota, and also in Wisconsin through a
wholly owned subsidiary. It is undisputed that Northern is engaged in interstate com-
merce. 447 F.2d at 1144.

2. Id. at 1145. Northern was issued a conditional waste disposal permit on May 20,
1969. The Atomic Energy Commission granted a provisional permit January 19, 1971,
under which Monticello is now operating. While the plant meets all AEC require-
ments, it does not meet Minnesota requirements and is therefore not entitled to the
conditional Minnesota permit issued May 20, 1969.

3. 42 U.S.C. §2134(b) (1970) and the regulations contained in 10 C.F.R. §§50.1 -
50.110 (Supp. 1971).

4. See, e.g., H.R. REP. No. 327, 86th Cong., 1st Sess. 1542 (1959); S. REP. No. 230,
86th Cong., 1st Sess. 1542 (1959].

5. U.S. CONST. amend. X, provides:
The powers not delegated to the United States by the Constitution, nor

prohibited by it to the States, are reserved to the States respectively, or to
the people.

6. Northern States Power Co. v. Minnesota, 320 F. Supp. 172 (D. Minn. 19701.
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the construction and operation of nuclear power plants, including
regulation of levels of radioactive discharges from such plants.7 The
effect of this decision was to invalidate Minnesota's regulations on
radiation that exceeded the requirements of the federal law. North-
ern States Power Co. v. Minnesota, 447 F.2d 1143 (8th Cir. 1971).

Prior to determining whether or not the federal government has
pre-empted a particular field of regulation, it must be initially deter-
mined that the given congressional action has been undertaken pur-
suant to one of the powers delegated to the federal government by
the Constitution., Upon such determination, the question then be-
comes whether it has exercised that power in such a manner as to
exclude the state from exercising any power to regulate over the
same subject matter.,

One method by which courts conclude that the federal govern-
ment has pre-empted a given field is where compliance with both
federal and state regulation is an actual impossibility.'" In addition,
where Congress has expressly declared that the authority conferred
by it shall be exclusive, there is no question but that states may not
regulate the subject matter of that legislation."

Northern States did not involve either physical impossibility of
dual compliance with both the federal and state regulations, or ex-
press congressional intent to regulate. Rather, the court had to deal
with the Minnesota pollution requirements which covered the same
area as the federal requirements, but were substantially more
stringent. The issue placed before the Circuit Court of Appeals for
the Eighth Circuit was whether Congress, by the adoption of the

7. 447F.2d at 1154.
8. Citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947), Chief Judge Matthes

noted that in "any inquiry into federal preemption, it must be initially determined
that Congressional action establishing federal regulation in a particular field has
been undertaken pursuant to one of the powers delegated to the United States by the
Constitution." 447 F.2d at 1146.

9. Id.
10. In Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132 (1963), the Court

upheld a California state regulation barring avocados which did not meet an oil con-
tent maturity test. The federal government via the Agricultural Ajustment Act
gauged the maturity of avocados by other standards. Compliance with both federal
and state regulation was not impossible. The court stated that "(a) holding of federal
exclusion of state law is inescapable and requires no inquiry into congressional de-
sign where compliance with both federal and state regulation is a physical impos-
sibility .... " 373 U.S. at 142-43. See also Case v. Bowles, 327 U.S. 92 (1946); Franklin
Nat'l Bank v. New York, 347 U.S. 373 (1954); Cloverleaf Butter Co. v. Patterson, 315
U.S. 148 (1942).

11. Campbell v. Hussey, 368 U.S. 297 (1961). The Court stated: "We do not have
here the question whether Georgia's law conflicts with the federal law. Rather we
have the question of pre-emption .... Congress, in legislating concerning the types
of tobacco sold at auction, pre-empted the field and left no room for any supple-
mentary state regulation concerning those same types." 368 U.S. at 300-01.
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Atomic Energy Act of 1954, impliedly evidenced an intent to dis-
place concurrent state regulation.

The majority of the court in Northern States referred to four basic
principles which form the guidelines from which courts determine
whether Congress has by implication pre-empted a particular field
of regulation: First, the intent of Congress as revealed by the statute
itself and its legislative history;," second, the pervasiveness of the
federal regulatory scheme as authorized and directed by the legis-
lation and as carried into effect by the federal administrative
agency;"I third, whether the nature of the subject matter is one which
requires exclusive federal regulation in order to achieve uniform-
ity;" and, fourth, whether the state regulation stands as an obstacle
to the acomplishment and execution of the full purpose and objec-
tives of Congress.',

The majority of the court in Northern States felt that the objec-
tives expressed by Congress in the 1954 Act indicated a legislative
design to encourage the development, use, and control of atomic
energy so as to make the maximum contribution to the general
welfare.16 In addition, the majority was of the opinion that a duel
system of regulation would create an obstacle to the accomplish-
ment and execution of the full purpose and objective of Congress,
which was to resolve the proper balance between desired indus-
trial progress and adequate health and safety standards.,,

The dissent of Judge Van Oosterhout expressed the opinion that
Congress had not by implication pre-empted this field;R that the
state laws involved were for the protection of the health and welfare
of Minnesota citizens;' " and that because the Minnesota require-
ments were more stringent than the federal standards, the plant
must necessarily meet federal standards and, therefore, the Minne-
sota requirements posed no obstacle to the purposes and objectives
of Congress.-", However, the dissent agreed that the minimum stand-
ards imposed by the federal government could not be lowered by
the states."'

As mentioned above, the majority of the court in Northern States

12. See note 11 supro.
13. Pennsylvania v. Nelson, 350 U.S. 497, 502-03 (1956).
14. San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 243-45 (1959).
15. Brotherhood of R.R. Trainmen v. Jacksonville Terminal Co., 394 U.S. 369,

380-82 (1969).
16. 447 F.2d at 1153.
17. Id. at 1153-54.
18. Id. at1156.
19. Id. at 1155.
20. Id. at 1154.
21. Id.

(Vol. 5
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was of the opinion that Congress had evidenced a clear intent to
pre-empt this field of regulation. The Atomic Energy Act provides
in part that "nothing in this section shall be construed to affect the
authority of any State or local agency to regulate activities for pur-
poses other than protection against radiation hazards.""2 This statute
does place the responsibility on the Atomic Energy Commission to
regulate radiation hazards. However, this section "does not use
the word 'exclusive' or 'sole' or some similar term to qualify the
'regulatory authority of the Commission.' In fact, the amendment
fails, as does the original act, to deal with the applicability of the
act to state and local jurisdiction to control the location of nuclear
reactors in the absence of federal-state agreement."'

Section 2021(b) of the Act expresses a willingness to transfer
certain types of regulation to the exclusive control of the states. 4

This section allows discontinuance of Atomic Energy Commission
control, even as to protection against radiation hazards. The ma-

22. 42 U.S.C. §2021(k) (1970).
23. Lemov, State and Local Control over the Location of Nuclear Reactors Under

the Atomic Energy Act of 1954, 39 N.Y.U.L. REV. 1008, 1011 (1964).
24. 42 U.S.C. §2021(b) (1970) provides:
Except as provided in sub section (c) of this section, the Commission is author-
ized to enter into agreements with the Governor of any State providing for dis-
continuance of the regulatory authority of the Commission under subchapters
V, VI, and VII of this chapter, and section 2201 of this title, with respect to any
one or more of the following materials within the State -

(1) byproduct materials;
(2) source materials;
(3) special nuclear materials in quantities not sufficient to form a

critical mass.
During the duration of such an agreement it is recognized that the State shall
have authority to regulate the materials covered by the agreement for the pro-
tection of the public health and safety from radiation hazards (emphasis
added).
See also 26 Fed. Reg. 2536 (1961); Estep & Adelman, State Control of Radiation

Hazards: An Intergovernmental Relations Problem, 60MICH. L. REV.41 (1961); Esgain,
State Authority and Responsibility in the Atomic Energy Field, 1962 DUKE L.J. 163,
188 (1962), which states:

Minnesota was strongly opposed to federal pre-emption with respect to peace-
time utilization of atomic energy. Governor Freeman of Minnesota stated that
although no state could or should modify any requirement of federal law or reg-
ulation so as to permit a more hazardous or less safe installation or utilization
of atomic energy or radiation sources, 'no reason appears why states should
not be permitted to establish more vigorous or careful standards for installa-
tions by private parties within their own jurisdiction than the federal govern-
ment has seen fit to establish. ... .' He asserted his belief that states should
'be permitted concurrent jurisdiction to establish whatever safeguards relat-
ing to atomic energy installations or radiation sources or materials within their
borders as they may deem proper ....,' and expressed the hope that whatever
legislation would be passed, Congress would make it clear that it does not 'in-
tend to pre-empt the field of regulation of atomic energy and radiation sources
and materials.'
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-jority in Northern States relied principally upon section 2021 of the
Atomic Energy Act-' and the language of a committee report,-' which
seemed to imply that the federal act would pre-empt state authority
in the licensing and regulation of nuclear reactors."7 However, there
is legislative history which implies that the AEC was uncertain as
to how far it wanted to go on the issue of pre-emption. 8

Judge Van Oosterhout agreed with the majority that the Atomic
Energy Act did not expressly provide for sole and exclusive author-
ity of the federal government to regulate emissions from nuclear
power plants.9 In addition, the dissent stressed the fact that the
failure of the statute "to expressly pre-empt" the field was not an
oversight." Also, the United States Supreme Court has noted that a

25. 42 U.S.C. § 2021 (1970). Chief judge Matthes felt that this section of the Atomic
Energy Act made "it abundently clear that Congress intended federal occupancy of
regulations over all radiation hazards except where jurisdiction was expressly
ceded to the states .... " 447 F.2d at 1150. However, he attempted to resolve any doubt
by referring to the wealth of legislative history which accompanied the amendment.

26. S. REP. No. 870, 86th Cong., 1st Sess. (1959).
27. 447F.2dat1l5I.
28. Id. at 1156-57. The following excerpt from the Joint Committee hearings was

cited by Judge Van Oosterhout in his dissent:

'Mr. Toll. Does this bill do anything to clarify the situation as to the Minnesota
regulations . . . ? Minnesota has no indication from the Federal Government
as to whether or not the State of Minnesota has legal authority to license re-
actors.
Mr. Lowenstien. In this bill, we are not trying to deal with any specific situation.
Mr. Toll. Minnesota is just an example of the first State that has attempted to li-
cense reactors. Should this bill attempt to spell out whether or not they are en-
couraged or whether they have legal authority to do this?
Mr. Lowenstien. I think this is a suggestion that is certainly worth giving con-
sideration to. The problem, I think, that you run into is that when you begin to
specify one thing such as licensing, then you create questions and perhaps leave
inferences as to what the State's authority might be in other details.

Mr. Toll then suggested that the Act should be reworded in order to make explicit
Congress' intent to pre-empt state control of nuclear reactors; but Mr. Lowenstien,
expressing the AEC position, stated a preference for leaving the question to the
court:

Mr. Lowenstien. We thought that this act, without saying in so many words did
make clear that there was preemption here, but we have tried to avoid defining
the precise extent of that preemption, feeling that it is better to leave these kind
of detailed questions perhaps up to the courts later to be resolved.

Representative Durham voiced some objection to the AEC position:
Representative Durham. I don't agree in writing an act like that. I think it should
be clearly defined what is our field and what is their field.
Mr. Lowenstien. I think this does do that, Mr. Durham.
Representative Durham. I think so, too. If they want to set up a licensing system,
they can do it. The courts will decide it, then, not us. I think the law should be
as clear as possible to avoid litigation ..
29. 447 F.2d 1155.
30. Id. In the past Congress has not hesitated to pre-empt state authority over

pollution. See, e.g., Clean Air Amendments of 1970, P.O. 91-604 § 233. Absent such
a provision with regard to radiation in the Atomic Energy Act it would appear that
pre-emption was not intended.

(Vol. 5
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congressional intention to oust state authority to protect the health
and safety of its citizens is not to be inferred lightly.,, The state laws
involved in Northern States were clearly designed to protect the
health and welfare of Minnesota citizens. Further, it has been rec-
ognized that control of air and water pollution at its source is pri-
marily a subject of state concern."' In view of this, and the legislative
history of the Act, the dissent did not agree that Congress "unmis-
takably" expressed an intent to pre-empt the field., Moreover,
Congress has not hesitated in the past to pre-empt state authority
over pollution.', Therefore, there may be merit to the dissent's ob-
servation that the failure to expressly pre-empt the field was not
an oversight.

It has been said that as a result of the AEC position there is in
reality "not one pre-emption question but many - as many as there
are types of state health and safety actions affecting federally reg-
ulated atomic energy activities. Each of these questions can only be
answered by considering the particular state action in relation to the
system of federal law and administrative action as well as the mat-
ter regulated."',

A persuasive interpretation of the AEC position in pre-emption
would appear to be that the pre-emption question depends upon
the particular state regulation and is to be finally resolved by the
courts on a case-by-case basis. This approach would be more rea-
sonable than a "blanket and unreasoning ousting of the state regu-
lation whether or not it interfered with federal policy."1, Moreover,
by omitting any express pre-emptive provision, Congress appears
to have agreed with this position. 7

The Atomic Energy Act was adopted in 1954. During this period
the protection of our environment had a relatively low priority in
congressional legislation. Obviously, the policy of our nation in re-
lation to our environment has changed drastically since that time.
In 1969 Congress passed the National Environmental Policy Act
(NEPA), :18 which unequivocably stated a new emphasis in the fed-
eral posture on environmental protection.-" NEPA provides a con-

31. See, e.g., Maurer v. Hamilton, 309 U.S. 598, 615-17 (1940); Florida Lime &
Avocado Growers Inc. v. Paul, 373 U.S. 132,147 (1963).

32. See Huron Portland Cement Co. v. Detroit, 362 U.S. 440 (1960).
33. 447 F.2d at 1155.
34. See note 31 supro.
35. See STASON, ESTEP & PRICE, ATOMS AND THE LAW1054 [1959).
36. In re Dresden Nuclear Power Station, 2 ERC 1302, 1305-06 (1971).
37. Id.
38. 42 U.S.C. §4321, et seq., [1970).
39. 42 U.S.C. §§ 4321, et seq., provides:
§4321. Congressional declaration of purpose
The purposes of this chapter are: To declare a national policy which will encour-

1971)



190 CREIGHTON LAW REVIEW (Vol. 5

gressional declaration of national goals and policies to guide all

age productive and enjoyable harmony between man and his environment; to pro-
mote efforts which will prevent or eliminate damage to the environment and bio-
sphere and stimulate the health and welfare of man; to enrich the understanding of
the ecological systems and natural resources important to the Nation; and to establish
a Council on Environmental Quality.

SUBCHAPTER I. - POLICIES AND GOALS
§4331. Congressional declaration of national environmental policy
(a) The Congress, recognizing the profound impact of man's activity on the in-

terrelations of all components of the natural environment, particularly the profound
influences of population growth, high-density urbanization, industrial expansion,
resource exploitation, and new and expanding technological advances and recogniz-
ing further the critical importance of restoring and maintaining environmental quality
to the over-all welfare and development of man, declares that it is the continuing
policy of the Federal Government, in cooperation with state and local governments,
and other concerned public and private organizations, to use all practicable means
and measures, including financial and technical assistance, in a manner calculated
to foster and promote the general welfare, to create and maintain conditions under
which man and nature can exist in productive harmony, and fulfill the social, eco-
nomic, and other requirements of present and future generations of Americans.

(b) In order to carry out the policy set forth in this chapter, it is the continuing
responsibility of the Federal Government to use all practicable means, consistent
with other essential considerations of national policy, to improve and coordinate
Federal plans, functions, programs, and resources to the end that the Nation may -

(1) fulfill the responsibilities of each generation as trustee of the environ-
ment for succeeding generations;

(2) assure for all Americans safe, healthful, productive, and esthetically
and culturally pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment without
degredation, risk to health or safety, or other undesirable and unintended con-
sequences;

(4) preserve important historic, cultural, and natural aspects of our na-
tional heritage, and maintain, wherever possible, an environment which sup-
ports diversity and variety of individual choice;

(5) achieve a balance between population and resource use which will per-
mit high standards of living and a wide sharing of life's amenities; and

(6) enhance the quality of renewable resources and approach the maximum
attainable recycling of depletable resources.
(c) The Congress recognizes that each person should enjoy a healthful environ-

ment and that each person has a responsibility to contribute to the preservation and
enhancement of the environment.

4332. Cooperation of agencies; reports; availability of information; recommenda-
tions; international and national coordination of efforts

The Congress authorizes and directs that, to the fullest extent possible: (1) the
policies, regulations, and public laws of the United States shall be interpreted and
administered in accordance with the policies set forth in this chapter, and (2) all
agencies of the Federal Government shall -

(A) utilize a systematic, interdisciplinary approach which will insure the
integrated use of the natural and social sciences and the environmental design
arts in planning and in decision making which may have a (sic) impact on
man's environment;

(B) identify and develop methods and procedures, in consultation with
the Council on Environmental Quality established by subchapter II of this
chapter, which will insure that presently unquantified environmental ameni-
ties and values may be given appropriate consideration in decisionmaking
along with economic and technical considerations;

(C) include in every recommendation or report on proposals for legislation
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federal actions which have an impact on the quality of man's en-
vironment.' The Act makes a concern for environmental values
a part of a new decision-making procedure.,'

The Atomic Energy Act and the regulations2 promulgated there-

and other major Federal actions significantly affecting the quality of the human
environment, a detailed statement by the responsible official on -

(i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be avoided should

the proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-term uses of man's environ-

ment and the maintenance and enhancement of long-term productivity, and
(v) any irreversible and irretrievable commitments of resources which

would be involved in the proposed action should it be implemented.
Prior to making any detailed statement, the responsible Federal official shall
consult with and obtain the comments of any Federal agency which has juris-
diction by law or special expertise with respect to any environmental impact
involved. Copies of such statement and the comments and views of the appro-
priate Federal, State, and local agencies, which are authorized to develop and
enforce environmental standards, shall be made available to the President, the
Council on Environmental Quality and to the public as provided by section 552
of Title 5, and shall accompany the proposal through the existing agency re-
view processes;

(D) study, develop, and describe appropriate alternatives to recommended
courses of action in any proposal which involves unresolved conflicts concern-
ing alternative uses of available resources;

(E) recognize the worldwide and long-range character of environmental
problems and, where consistent with the foreign policy of the United States,
lend appropriate support to initiatives, resolutions, and programs designed to
maximize international cooperation in anticipating and preventing a decline in
quality of mankind's world environment;

(F) make available to States, counties, municipalities, institutions, and in-
dividuals, advice and information useful in restoring, maintaining, and enhanc-
ing the quality of the environment;

(G) initiate and utilize ecological information in the planning and develop-
ment of resource-oriented projects; and

(H) assist the Council on Environmental Quality established by subchapter
II of this chapter.
§4333. Conformity of administrative procedures to national environmental policy
All agencies of the Federal Government shall review their present statutory au-

thority, administrative regulations, and current policies and procedures for the pur-
pose of determining whether there are any deficiencies or inconsistencies therein
which prohibit full compliance with the purposes and provisions of this chapter and
shall propose to the President not later than July 1, 1971, such measures as may be
necessary to bring their authority and policies into conformity with the intent, pur-
poses, and procedures set forth in this chapter.

§4334. Other statutory obligations of agencies
Nothing in section 4332 or 4333 of this title shall in any way affect the specific

statutory obligations of any Federal agency (1] to comply with criteria or standards
of environmental quality, (2) to coordinate or consult with any other Federal or State
Agency, or (3) to act, or refrain from acting contingent upon the recommendations or
certification of any other Federal or State agency.

40, 42 U.S.C. §4331.
41. 42 U.S.C. §4332.
42, 10 C.F.R. §50, app. D (Supp. 1971).
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under prior to the decision in Clavert Cliffs' v. AEC" did not seek the
type of protection for the environment that NEPA requires.- As a
result of Calvert Cliffs', AEC rules adopted subsequent to NEPA
will require that a condition be added to all nuclear construction
permits which will obligate the holders of the permits to observe
all applicable environmental standards imposed by federal and
state laws.4" However, the majority of the court in Northern States
decided the case solely on pre-emption as a matter of law, and re-
fused to consider the reasonableness of the state regulations or the
balancing of environmental protection against the desired develop-
ment and use of atomic energy."8

In the case of In re Dresden Nuclear Power Station,"7 the Illinois
Pollution Control Board was faced with the same issue as the court
in Northern States. More particularly, the Board was to decide
whether the Atomic Energy Act pre-empted Illinois' authority to set
stricter standards than the AEC standards governing nuclear gen-
erating plant discharges. The petitioner, Commonwealth Edison
Company, relied heavily on the district court opinion of Judge Devitt
in Northern States which held that the AEC's authority to regulate
radioactive releases by nuclear power plants was exclusive.48 The
Board, however, refused to follow Northern States, holding that
Congress had not pre-empted Illinois' authority to impose stricter
standards.4 The Board further found that the Illinois standards did
not conflict in any way with the purposes of the federal statute, but
rather followed the declared AEC policy of keeping radioactive re-
leases as low as is practicable.?0

The Board also noted that the section of the federal statute relied
on to establish pre-emption in Northern Statess, did not hint that

43. 2 ERC 1779 (1971).
44. Id.
45. 447 F.2d at 1157 (dissent's interpretation of Calvert Cliffs').
46. Id. at1158.
47. 2 ERC 1302 (1971).
48. 320 F. Supp. 172.
49. 2 ERC at 1306.
50. Id. "The restrictions we impose are based entirely upon the applicant's own

testimony as to what is technically and economically feasible, and we have allowed
ample time, again in accordance with Edison's own testimony, in which to construct
the necessary additional facilities in order to achieve compliance. There is no reason
why Edison cannot comply with our limitations and produce all the power the fed-
eral statute and the AEC desire, at a cost that is entirely nominal in light of the
facility as a whole."

51. 42 U.S.C. §2021(c) (1970) provides in part:
No agreement entered into pursuant to subsection (b) of this section (which
authorizes agreements under which the states assume regulatory responsibili-
ties over certain minor sources of radiation) shall provide for discontinuance
of any authority and the Commission shall retain authority and responsibility
... (with respect to) ... construction and operation of any production or utiliza-

(Vol. 5
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the authority of the AEC was to be exclusive but, rather, seemed to
be designed to assure that the states would not pre-empt federal
regulations, that is to say "that the AEC not surrender its own regu-
latory authority but retain jurisdiction concurrent with that of the
states. '"" Relying on Huron Portland Cement Co. v. Detroit,53

the Board reasoned that the case for depriving the states of authority
in the interest of uniformity had no place when dealing with station-
ary nuclear reactors.14 Finally, the Board considered the basic in-
terest of the state in protecting the health and welfare of its citizens.
They concluded that the Atomic Energy Act did not require the
states to take the "easy road and pass the task of adequate regulation
on to Big Brother" when the health and safety of its citizens were at
stake."

Therefore, it would appear that the clear congressional intent to
pre-empt that Chief Judge Matthes for the majority found in North-
ern States may be subject to criticism, in view of the finding in In
re Dresden by the Illinois Pollution Control Board to the contrary.
In addition, although the precise issue apparently was not pursued
in Northern States, it could fairly be said that the congressional in-
tent expressed by NEPA16 necessarily has the effect of amending
the Atomic Energy Act when environmental questions are raised.
In an analogous situation involving the 1920 Federal Water Power
Act, as amended by the Federal Power Act, 7 and section 2 of the
1965 Anadromous Fish Act," the United States Supreme Court in
Udall v. F.P.C.9 did "not speculate as to what the 1920 purpose may
have been. For the 1965 ...Act . . . is on this aspect ... in pari
materia with the 1920 Act."8' In other words, as explored more fully
in Calvert Cliffs', the congressional intent should have been deter-
mined with reference to the 1969 intent to preserve the environment.
Of course, it must be remembered that the Court of Appeals for the
Eighth Circuit in Northern States was the first appellate court to
consider this issue.6'

tion facility.
52. 2ERCat1305.
53. 360 U.S. 440 (1960). In this case the Supreme Court upheld a local smoke reg-

ulation which affected a vessel engaged in interstate commerce by duly noting the
state's strong interest in regulating air pollution.

54. 2 ERC at 1306. For contrary arguments and considerations favoring uniformity
See, e.g., Note, Jurisdiction - Atomic Energy, 68 MICH. L. REv. 1294, 1306 (1970);
Helman, Pre-emption; Approaching Federal-State Conflict over Licensing Nuclear
Power Plants, 51MARQ. L. REV.43 (1967).

55. 2 ERC at 1306.
56. See 42 U.S.C. §4331 (1970).
57. 16 U.S.C. §800(b) (1970).
58. 16 U.S.C. §§ 757a - 757f (1970).
59. 387 U.S. 428 (1967).
60. Id. at 438.
61. 447 F.2d at 1145.
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Although the states lost this round in their fight to impose stricter
pollution laws on nuclear power plants, it may well be that they
can live with this decision in view of Calvert Cliffs'. In Calvert
Cliffs', the petitioner sought in compel the AEC to adopt regu-
lations consistent with the National Environment Policy Act of 1969
(NEPA)." ' The petitioner argued that "rules recently adopted by the
Atomic Energy Commission to govern consideration of environ-
mental matters fail to satisfy the rigor demanded by NEPA." The
AEC contended that "the'vagueness of the NEPA mandate and dele-
gation leaves much room for discretion and that the rules challenged
by petitioners fall well within the broad scope of the Act.""

Judge Wright for a unanimous court held that the Commission's
rules"s were inconsistent with the underlying purposes of NEPA, and
in particular violated the mandates of section 102 of that Act. 6 The
petitioners challenged four specific points-7 contained in the rules
which in effect allowed the Commission to disregard the provisions
of NEPA. Judge Wright agreed fully with the petitioners, stating:
"We believe that the Commission's crabbed interpretation of NEPA

62. 42 U.S.C. § 4321, et seq., (1970).
63. 2 ERC at 1780.
64. Id.
65. 35 Fed. Reg. 18469 (1970). The version of the rules finally adopted is now

printed in 10 C.F.R. § 50, app. D. (Supp. 1971).
66. See 2 ERC at 1781. In § 102 "Congress authorizes and directs that, to the fullest

extent possible: (1) the policies, regulations, and public laws of the United States shall
be interpreted and administered in accordance with the policies set forth in this Act."
Congress also authorizes and directs that "(2) all agencies of the Federal Government
shall" follow certain virgorous procedures in considering environmental values.

67. Id. at 1784:
Up to this point in the Appendix D rules petitioners have raised no challenge.

However, they do attack four other, specific parts of the rules which, they say,
violate the requirements of Section 102 of NEPA. Each of these parts in some
way limits full consideration and individualized balancing of environmental
values in the Commission's decision making process. (1) Although environ-
mental factors must be considered by the agency's regulatory staff under the
rules, such factors need not be considered by the hearing board conducting an
independent review of staff recommendations, unless affirmatively raised by
outside parties or staff members. (2) Another part of the procedural rules pro-
hibits any such party from raising non-radiological environmental issues at any
hearing if the notice for that hearing appeared in the Federal Register before
March 4, 1971. (3) Moreover, the hearing board is prohibited from conducting an
independent evaluation and balancing of certain environmental factors if other
responsible agencies have already certified that their own environmental
standards are satisfied by the proposed federal action. (4) Finally, the Commis-
sion's rules provide that when a construction permit for a facility has been is-
sued before NEPA compliance was required and when an operating license has
yet to be issued, the agency will not formally consider environmental factors or
require modifications in the proposed facility until the time of the issuance of
the operating license.
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makes a mockery of the Act." 8

Concededly, Calvert Cliffs' did not involve the issue of preemp-
tion. However, the practical effect of the decision in Calvert Cliffs'
should be to give the states, such as Minnesota, the protection
sought in Northern States. The AEC must now at least consider
state proposals as "alternatives for the proposed action"6 under sec-
tion 102(c)III of NEPA, and act "in cooperation with State and local
governments ' ' 7 under Section 101(a) of NEPA.

Therefore, the states may make their alternatives known to the
AEC and they must be considered in light of the broad purpose of
NEPA. If the AEC refuses to adopt these alternatives, the states may
then seek review in the courts. Thus, the only objection would be an
inadequacy in the Act itself. Because of the clear intention of NEPA,
and the broad scope of this Act, it would seem unlikely that the states
would not receive the protection which they felt they deserved. The
net result should find the state in a position to aid effectively in pre-
serving the environment for the use and benefit of its citizens, and
allow the AEC to act sensibly to promote "the relationship between
local short-term uses of man's environment and the maintenance and
enhancement of long-term productivity.',

Steven M. Luttbeg - '72

68. Id. at 1784.
69. See note 40 supra.
70. Id.
71. 42 U.S.C. §4332 (1) (C) (iv] (1970).

1971)


