
CONSTITUTIONAL LAW - EQUAL PROTECTION - SUPREME COURT IN-
VALIDATES IDAHO STATUTE GIVING PREFERENCE TO MALE ADMINISTRATORS

AS UNREASONABLY DISCRIMINATORY LEGISLATION - Reed v. Reed, 404
U.S. 71 (1971).

Richard Reed, a minor, died intestate in Ada County, Idaho on
March 29, 1967. His adoptive parents, who had separated sometime
prior to his death, filed separately for letters of administration. The
probate court held a joint hearing on the two petitions and there-
after ordered that letters of administration be issued to the father,
Cecil Reed. The court was obeying the legislative command when
it appointed the father over the mother without a hearing on the
merits. Idaho Code section 15-3121 gave the mother and father equal
priority by placing them both in the same entitlement class, but
section 15-3142 stated: "Of several persons claiming and equally en-
titled (under section 15-312) to administer, males must be preferred
to females ...... The mother, Sally Reed, challenged the appoint-
ment on the ground that the male preference provision denied her
equal protection of the laws, and was successful at the district
court level. Further appeal was taken by the' father to the Idaho
supreme court,3 where the district court judgment was reversed
and the probate order reinstated. The court held that the male
preference requirement was not so arbitrary and capricious as to
violate equal protection. They suggested two possible motives for
the legislative preference: (1) Reducing the workload on probate
courts by eliminating one class of contests; and (2) a feeling that men
are generally better qualified than women to act as administrators.

1. IDAHO CODE § 15-312 (1947) provides as follows:
Administration of the estate of a person dying intestate must be granted

to some one or more of the persons hereinafter mentioned, and they are respec-
tively entitled thereto in the following order:

1. The surviving husband or wife or some competent person whom he or
she may request to have appointed.

2. The children.
3. The father or mother.
4. The brothers.
5. The sisters.
6. The grandchildren.
7. The next of kin entitled to share in the distribution of the estate.
8. Any of the kindred.
9. The public administrator.

10. The creditors of such person at the time of death.
11. Any person legally competent.
If the decedent was a member of a partnership at the time of his decease,

the surviving partner must in no case be appointed administrator of his estate.
This section has been repealed effective July 1, 1972 (Idaho Cum. Stipp. 1971).

2. IDAHO CODE § 15-314 provides as follows:
Of several persons claiming and equally entitled to administer, males

must be preferred to females, and relatives of the whole to those of the half
blood.

This section has been repealed effective July 1, 1972 (Idaho Cum. Supp. 1971).
3. 93 Idaho 511, 465 P.2d 635 (1970).
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The court was not completely satisfied with the legislative reason-
ing but nevertheless upheld the statute, stating:

While this classification may not be entirely accurate, and
there are doubtless particular instances in which it is in-
correct, we are not prepared to say that it is so completely
without a basis in fact as to be irrational and arbitrary4

Sally Reed thereupon applied to the United States Supreme
Court for review, and obtained a reversal. The Court sustained
appellant's argument that the male preference provision denied her
equal protection of the laws under the fourteenth amendment.
Reed v. Reed, 404 U.S. 71 (1971).

While recognizing the fact that the fourteenth amendment does
not deny to states the power to treat different classes of persons in
different ways,, the Supreme Court in Reed noted that the classifica-
tion must be reasonable and characterized by having some fair and
substantial relation to the object of the legislation.6 Upon examining
this particular classification and the reasons presented in justifica-
tion thereof, the Court found that it did not satisfy these criteria:

To give a mandatory preference to members of either sex
over members of the other, merely to accomplish the elimina-
tion of hearings on the merits, is to make the very kind of
arbitrary legislative choice forbidden by the Equal Protection
Clause of the Fourteenth Amendment; and whatever may be
said as to the positive values of avoiding intrafamily contro-
versy, the choice in this context may not lawfully be mandated
solely on the basis of sex.7

While it recognized the presence of a legitimate objective behind
the statute, namely, reducing the workload on probate courts by
eliminating one class of contes ts, the Court was of the opinion that
the method of implementing that objective by way of an unfounded
generalization about women denied them equal protection of the
laws. Refusing to accept such stereotyped generalizations attributed
to women with no basis in fact, the Court explicitly referred to
Idaho Code section 15-314 giving preference to males as establish-
ing a classification subject to scrutiny under equal protection stand-
ards.

In recent years both federal and state courts have been intensely
skeptical of distinctions drawn on the basis of sex.8 This skepticism

4. Id. at 514, 465 P.2d at 638.
5. 92 S. Ct. 251, 253 (1971). See, e.g., Barbier v. Connolly, 113 U.S. 27 (1885)

Lindslcy v. Natural Carbonic Gas Co., 220 U.S. 61 (1911) ; Railway Express Agency,
Inc. v. New York, 336 U.S. 106 (1949) : McDonald v. Board of Election Comm'rs 394
U.S. 802 (1969).

6. 404 U.S. at ---. See Royster Guano Co. v. Virginia, 253 U.S. 412 (1920).
7. Id. at -.
8. See Note, Sex Discrimintion and Equal Protection: Do We Need a Constitu-

tional Amendment, 84 HAHV. L. REV. 1499 (1971) ; Johnston and Knapp, Sex Discrim-
ination by Law: A Study in Judicial Perspective, 46 N.Y.U.L. REv. 675 (1971).
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has been fostered by the conviction that times change and the law
must keep in tune with these changes to be effective. The Supreme
Court of the United States recently echoed this attitude in Harper
v. Virginia Board of Elections:9

In determining what lines are unconstitutionally discrimina-
tory, we have never been confined to historic notions of equal-
ity, any more than we have restricted due process to a. fixed
catalogue of what was at a given time deemed to be the limits
of fundamental rights. . . .Notions of what constitute equal
treatment for purposes of the Equal Protection Clause do
change.'"
Before noting some of the more recent and important decisions

in the area of sex discrimination, it would be appropriate from an
historical point of view to go back to one of the earliest decisions
of the United States Supreme Court upholding sex discrimination
by state action. In Bradwell v. Illinois" the Court affirmed a decision
of the Illinois supreme court which denied a woman's application
to practice law solely because she was female. Mr. Justice Bradley,
in a concurring opinion, articulated the sentiments of the day con-
cerning the status of women; sentiments which dominated the scene
for decades to come:

The claim that, under the fourteenth amendment of the
Constitution, which declares that no State shall make or en-
force any law which shall abridge the privileges and immuni-
ties of citizens of the United States, the statute law of Illinois,
or the common law prevailing in that State, can no longer be
set up as a barrier against the right of females to pursue any
lawful employment for a livelihood (the practice of law in-
cluded), assumes that it is one of the privileges and immuni-
ties of women as citizens to engage in any and every profes-
sion, occupation, or employment in civil life.

It certainly cannot be affirmed, as an historical fact, that
this has ever been established as one of the fundamental

rivileges and immunities of the sex. On the contrary, the civil
aw, as well as nature herself, has always recognized a wide

difference in the respective spheres and destinies of man
and woman. Man is, or should be, woman's protector and de-
fender. The natural and proper timidity and delicacy which
belongs to the female sex evidently unfits it for many of the oc-
cupations of civil life.1

In contrast to this is the California supreme court's recent deci-
sion in Sail'er Inn, Inc. v. Kirby,"3 the most far-reaching state court

9. 383 U.S. 663 (1966).
10. id. at 669.
11. 83 U.S. 130 (1872).
12. Id. at 140-41.
13. 95 Cal. Rptr. 329, 485 P.2d 529 (1971).
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decision to date on the subject of sex discrimination, and one which
has helped to extinguish the remnants of the sentiments expressed
in Bradwell. The Sail'er Inn decision expressly denominated sex
a "suspect" classification under the equal protection clause of the
fourteenth amendment.

Classifying sex as "suspect" is critical from the standpoint that
such a classification requires the application of a rigid "active
review" test in determining the constitutionality of the statute in
question." This "active review" test was originally adopted by the
United States Supreme Court to combat racial discrimination,"
but has subsequently spread into other areas.,' It is generally
viewed as having two branches: Statutory classifications based
upon certain "suspect" criteria like race,'7 national ancestry"
and wealth,'" and statutory classifications which affect a "funda-
mental right", like voting21 or procreation.21 In subjecting these
classifications to more "active review" there is no presumption
of constitutionality and the burden is on the state to show a "com-
pelling reason" why the classification should remain. The other
test, the so-called "passive review" test, requires a less rigid
standard of review; the person challenging the statute is compelled
to show that there is no reasonable or substantial relation between
the classification and the object of the legislation. The latter test
was utilized in Reed, the Court determining- that no reasonable.
relation existed between the statute and the object it sought to ac-
complish.

The statute under scrutiny by the California court in Sail'er Inn
forbade females to engage in the occupation of bartending. In-
validating the statute, the court justified its application of the
"active review" test on two bases: (1) It infringed upon the "funda-
mental right" to pursue a lawful profession; and (2) it involved a
sex classification which should be treated as "suspect".

Sex, like race and lineage, is an immutable trait, a status
into which the class members are locked by the accident of

14. See Note, Sex. Discrimination and Equal Protection: Do We Need a Consti.
lutional Amendment, 84 HARiv. L. REV. 1499, 1503 (1971).

15. Korematsu v. United States, 323 U.S. 214 (1944) ; Shapiro v. Thompson, 394
U.S. 618 (1969), in which Justice Harlan's dissent summarizes the two standards of
review and the history thereof.

16. See Note, Sex Discrimination and Equal Protection: Do We Need a Consti-
tltional Amendment, 84 HAtV. L. REV. 1490, 1503 (1971).

17. McLaughlin v. Florida, 379 U.S. 184 (1964).
18. Korematsu v. United States, 323 U.S. 214 (1944).
19. Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966); McDonald v. Board

of Election Comm'rs, 394 U.S. 802 (1969).
20. Reynolds v. Sims, 377 U.S. 533 (1964); Carrington v. Rash, 380 U.S. 89

(1965) ; Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966), in which voting and
wealth both were involved, and each alone could have triggered "active review".

21. Skinner v. Oklahoma, 316 U.S. 535 (1942).
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birth. What differentiates sex from nonsuspect statuses,
such as intelligence or physical disability, and aligns it with
the recognized suspect classification is that the characteristic
frequently bears no relation to ability to perform or contribute
to society .... The result is that the whole class is relegated to
an inferior legal status without regard to the capabilities or
characteristics of its individual members .... Where the rela-
tion between characteristic and evil to be prevented is so
tenuous, courts must look closely at classifications based on
that characteristic lest outdated social stereotypes result in
invidious laws or practice. -

The Reed case may have presented the Court with an opportunity
to declare sex a "suspect" classification, but the Court declined
to do so. Two possible reasons for this reluctance may have been:
(1) The consideration that finding the statute unconstitutional did
not require the Court to go that far; and (2) a feeling that declaring
sex "suspect" is not the most expeditious way to give women equal
protection of the laws.

In order to sustain the classification created by the statute the
Supreme Court held it " 'must be reasonable, not arbitrary, and
must rest upon some ground of difference having a fair and sub-
stantial relation to the object of the legislation .... .3 Because of
this language and the cases cited there is little doubt that the Court
used the less stringent "reasonableness" test to measure the
statute against the equal protection clause.-' This test has always
been applied by the Court when dealing with sex discrimination, -

but this is the first time any statute has been found unconstitu-
tional. The facts in Reed, however, did not compel the Court to go
beyond a reasonableness test on the issue of sexual discrimination.
To be the administrator or administratrix of an estate is no more
than a statutory right, and individuals do not customarily make a
business of it. If the case had involved a discrimination based on
sex coupled with a fundamental right such as employment, e.g., the
situation in Sail'er Inn, the legislation would have been subject
to the more "active review" test. This combination of factors might
have led the Court to more explicitly delineate its views on sex
as "suspect", as the California court did in Sail'er Inn. Perhaps
the true test will come, if ever, in a situation where there is no
fundamental interest and some reasonable basis for the statute. If
the court requires a showing by the state of some compelling reason
why the legislation should remain, despite the fact that the court

22. 95 Cal. Rptr. at 340-41, 485 P.2d at 540-41.
23. 404 U.S. at -, quoting Royster Guano Co. v. Virginia, 253 U.S. 412,

415 (1920).
24. See notes 6 and 7 supra.
25. Muller v. Oregon, 208 U.S. 412 (1908): Goesaert v. Cleary, 335 U.S. 465

(1948) ; Hoyt v. Florida, 368 U.S. 57 (1961).
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determines this to be a reasonable discrimination, this require-
ment would necessitate the conclusion that sex is "suspect" under
equal protection standards.

The second reason why the Court may have been noncommittal
might lie in its reluctance to "legislate". Admittedly, the female
sex composes more than 50% of the population and could bring
pressure to bear upon Congress to rectify the situation. Perhaps
the Court felt an all-encompassing legislative command would be
more appropriate in this area than strict suspect categorization
treatment.

2 6

This type of legislative command materialized with the passage
of the Equal Rights Amendment. On March 22, 1972, Congress acted
on the issue of women's rights through passage of a Constitutional
amendment:

Section 1. Equality of rights under the law shall not be
denied or abridged by the United States or by any State on
account of sex.

Section 2. The Congress shall have the power to enforce by
appropriate legislation, the provisions of this article.

Section 3. This amendment shall take effect two years after
the date of ratification.27
The amendment is yet to be ratified by three-fourths of the

legislatures of the states, but its passage by both Houses is signifi-
cant. Despite assertions that it would be superfluous, Congress ap-
parently thought an amendment was needed to expedite the elimi-
nation of sex-based discrimination.28

Though in Reed the Supreme Court did not go as far as the
California supreme court in Sail'er Inn by expressly denominating
sex, like race, a "suspect category," it is significant that the net
effect in the immediate case, i.e., invalidation of the state statute,
was the same (although the precedential ramifications of subjecting
the statute to a reasonable basis test may not prima facie have the
qualitatively far-reaching consequences that a suspect categoriza-
tion could have had). However, the Supreme Court's first applica-
tion of equal protection to sex-based discrimination cannot be dis-
missed summarily, and Reed should be recognized as a significant
step forward in the recognition of women's rights.

Appointment of administrators is only one of a number of areas
where sex discrimination is sanctioned by state law.s Significant

26. C1, See Note, Sex Discrimination and Equal Protection: Do We Need a Consti-
tutional Amendment, 84 HARV. L. REV. 1499, 1516-19 (1971).

27. 118 CoNG. REC. 4582 (daily ed. Mar. 22, 1972).
28. See id. at 4531-613.
29. See 116 CONG. REc. 2589 (daily ed. Mar. 26, 1970), in which the Citizens'

Advisory Council on the Status of Women reports 15 specific areas of sex discrimination:
1. State law placing special restrictions on women with respect to hours

of work and weightlifting on the job;
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breakthroughs have been made in many of them however, gradually
eliminating time-sanctioned discriminatory standards and prac-
tices.3' Potentially, the constitutional amendment is the most ef-
fective way to bring equality of rights under the law to women
because of its ability to reach all state law. If the amendment is
ratified, it remains to be seen how it will be interpreted and applied
by the courts. Hopefully, it will prove to be an effective tool in ex-
tinguishing the remaining vestiges of discrimination by law?'

Richard P. D'Amico -'73

2. State laws prohibiting women from working in certain occupations;
3. Laws or practices operating to exclude women from State colleges

and universities... :
4. Discrimination in employment by State and local governments;
5. Dual pay schedules for men and* women public school teachers;
6. State laws providing for alimony to be awarded, under certain circum-

stances, to ex-wives but not to ex-husbands:
7. State laws placing special restrictions on the legal capacity of married

women or on their right to establish a legal domicile;
8. State laws that require married women but not married men to go

through a formal procedure and obtain court approval before they may engage
in an independent business;

9. Social Security and other social benefits legislation which gave greater
benefits to one sex than to the other;

10. Discriminatory preferences, based on sex, in child custody cases;
11. State laws providing that the father is the natural guardian of the

minor children;
12. Different ages for males and females in (a) child labor laws, (b) age

for marriage, (c) cutoff of the right to parental support, and (d) juvenile
court jurisdiction;

13. Exclusion of women from the requirements of the Military Selective
Service Act of 1967;

14. Special sex-based exemptions for women in selection of State juries;
15. Heavier criminal penalties for female offenders than for male offenders

committing the same crime.
30. Pertinent decisions in major areas include:

Employment: In Richards v. Griffith Rubber Mills, 300 F. Supp. 338 (D. Ore.
1969), the court struck down a state thirty-pound lifting regulation for women on the
grounds that individuals may not be judged on the basis of characteristics generally
attributed to sexual groups.

Prison Terms: The court in United States v. York, 281 F. Supp. 8 (D. Conn.
1968), declared unconstitutional a statute permitting adult women to be imprisoned for
periods in excess of the maximum applicable to men guilty of the same crime.

Loss of Consortium: The common law rule that a wife cannot recover in a
cause of action based on loss of consortium was struck down as a denial of the wife's
right to equal protection of the laws in Owen v. Illinois Baking Corp., 260 F. Supp. 820
(W.D. Mich. 1966).

Pregnancy Leave: In Cohen v. Chesterfield County School Bd., 326 F. Supp.
1159 (E.D. Va. 1971), the court held that a compulsory leave four months prior to the
expected birth of a child was arbitrary and without basis in medical reason. This court
was of the opinion that pregnancy cannot be treated differently than any other medical
disability.

Private Discrimination: Private discrimination was challenged in Seidenberg v.
McSorleys' Ole Ale [louse, Inc., 317 F. Supp. 593 (S.D.N.Y. 1970), where the court
required a tavern owner to permit women entry and service in his bar. State action was
found in the intensive regulation of the tavern business.

31. Virtually every phase of the law should be affected, but it should be noted
that the amendment applies only to government action; it does not affect private action
or the purely social relationships between men and women. See 118 CONG. REG. 4531-613
(daily ed. Mar. 22, 1972).


