
CONSTITUTIONAL LAW - I)UE PROCESS - HEARING AND NOTICE RE-
QUIRED PRIOR TO IIEPOSSESSION OF CHATTELS UNDER CALIFORNIA COM-

MERCIAL CODE SECTIONS 9-503 and 9-504 --- 4dams v. Egley, 338 F.Supp.
614. (S.D. Cal. 1972).

Recently two lawsuits were consolidated by the United States
District Court for the Southern District of California. In both cases
plaintiff-debtor executed a promissory note and security agreement
in favor of defendant-creditor.' Plaintiffs in each case allegedly fell
behind in their payments, and both security agreements executed
pursuant to California's Commercial Code sections 9-503 and 9-504
provided essentially that in the event of default of any term or con-
dition of the security agreement, or the promissory note, secured
party would be entitled to immediate possession of the property ac-
cording to law." In each case plaintiff's property was seized by de-
fendant-creditor without notice or hearing. Plaintiffs moved for
partial summary judgment alleging the unconstitutionality of sec-
tions 9-503 and 9-504 which provided this repossession remedy. The
court, in granting the motion, found that the repossessions without
notice and judicial hearing were violative of due process., The court
also found that the express agreement authorizing repossession in
the contract did not constitute an effective waiver of the right to a
fair hearing.4 Adams v. Egley, 338 F. Supp. 614 (S.D. Cal 1972).

In Adams, the district court relied basically on Sniadach v. Family
Finance Corp.,5 where a state wage garnishment procedure was held
violative of fourteenth amendment due process guarantees because
it took property without giving a fair hearing. The Adams court re-
jected the argument that Sniadach should be limited to cases in-
volving wages.,

In Sniadach, the United States Supreme Court held that the at-
tachment of wages prior to a hearing was invalid. Under the Wis-
consin wage garnishment procedure involved therein, a summons
was issued at the creditor's request to freeze a portion of the alleged
debtor's wages. The wages could be unfrozen if and when the wage
earner prevailed in the case on its merits. This procedure was held
to be violative of the fourteenth amendment due process clause, as
a taking of property, prior to a hearing, imposing a great hardship
on the wage earner.7 The Sniadach Court, though, seemed to indicate

1. 338 F.Supp. at 616.
2. Id.
3. Id. at 622.
4. Id. at 620.
5. 395 U.S. 337 (1969).
6. 338 F.Supp. at 618.
7. 395 U.S. at 342.
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that not all property could be taken only after a hearing: "We deal
here with wages - a specialized type of property presenting distinct
problems in our economic system."'

Although some courts have held that Sniadach is limited to its
facts, the doctrine has been extended by the Supreme Court to an
attempt to terminate federally assisted Aid to Families with De-
pendent Children program, and an attempt to deprive one of a
driver's license if uninsured and involved in an accident without
consideration of fault,", and by the California supreme court to the
garnishment of checking accounts,' among others. Adams viewed
the extension of the Sniadach rationale to these other areas as per-
suasive evidence that it was not merely confined to wages.' -

The Adams court distinguished Brunswick Corp. v. J & P, Inc.,"'

which was decided in favor of the secured party on much the same
facts. In Brunswick, the debtor defaulted on payments for bowling
equipment sold to him under a conditional sales contract. The cred-
itor filed an affidavit for replevin, and a United States Marshall
under a writ of replevin took constructive possession of the equip-
ment. Creditor then sold the equipment at public auction twenty-
two days after the complaint was filed. The debtors claimed that
they were deprived of property without due process of law under
the rationale of Sniadach. The tenth circuit court of appeals re-
jected this argument on the reasoning that wages could not be com-
pared to bowling equipment. Bowling equipment is not "a special-
ized type of property presenting distinct problems in our economic
system."'" Sniadach was limited to its own facts. (It should be pointed
out, however, that Brunswick was decided before Goldberg v.
Kelly,"5 the first of the Supreme Court cases to extend the Sniadach
doctrine.)

The court in Adams found the Sniadach rule applicable. Only
some very broad language was set down in reasoning on this point:

(T)he great weight of authority, both state and federal, has
taken a broader approach, seeing in Sniadach not a special
constitutional rule for wages, but a return of "the entire do-
main of prejudgment remedies to the longstanding procedural
due process principle which dictates that except in extraor-
dinary circumstances an individual may not be deprived of
his life, liberty, or property without notice and hearing.""

8. Id. at 340.
9. Goldberg v. Kelly, 397 U.S. 254 (1970).

10. Bell v. Burson, 402 U.S. 535 (1971).
11. Randone v. Appellate Dept. of Sup. Ct. of Sacramento Co., 5 Cal.3d 536, 96

Cal. Rptr. 709, 488 P.2d 13 (1971).
12. 338 F.Supp. at 619.
13. 424 F.2d 100 (10th Cir. 1970).
14. Id. at 105.
15. 397 U.S. 254 (1970).
16. 338 F.Supp. at 618.
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Adams recognized Sniadach's definition of "special type of
property" as those goods essential to day-to-day living.'" Thus, the
bowling equipment in Brunswick would fall without the Sniadach
rule, while the vehicles in Adams were essential and required spe-
cial protection.

Yet, all the effort which has been spent by Adams and the other
courts since Sniadach in determining the types of property which
can not be taken without notice and a hearing has been unnecessary.
The recent Supreme Court case of Fuentes v. Shevin'" decided the
issue once and for all. That case dealt with an ex porte seizure by
a creditor of a debtor's property which was subject to a conditional
sales contract. The property involved included a gas stove, a bed,
a table, a little boy's clothing, toys, furniture and other household
goods, items which can be brought within at least a liberal interpre-
tation of Sniadach's "specialized type of property." But a stereo
was also included armong the subject property in Fuentes. A stereo,
even in the most imaginative sense, cannot be thought of as a neces-
sity of life, yet Justice Stewart writing for the majority found this to
be no reason for denying the protection of the due process clause.
There can be no doubt after the issuance of Fuentes that not only is
Sniadach not limited to wages, but Sniadach has no limits at all re-
garding the types of property to which it applies. The Court found no
reason to distinguish a stereo:

No doubt, there may be gradations in the "importance" or
"necessity" of various consumer goods. Stoves could be com-
pared to television sets, or beds could be compared to tables.
But if the root principle of procedural due process is to be ap-
plied with objectivity, it cannot rest on such. distinctions. The
Fourteenth Amendment speaks of "property" generally.
And, under our free enterprise system, an individual's choices
in the market place are respected, however unwise they may
seem to someone else. It is not the business of a court adjudi-
cating due proces rights to make its own critical evaluation of
those choices and protect only the ones that, by its own lights,
are "necessary." ' 9

Justice Stewart was aware of the debate among the various lower
courts regarding the application of Sniadach. He found that an
attempt to distinguish the types of property which are protected
reveals a misunderstanding of the due process clause. With regard
to those courts which would limit Sniadach and the related case of
Goldberg v. Kelly,-' which applied the notice and hearing require-
ment to the deprivation of welfare payments, Justice Stewart stated:

17. Id. at 621.
18. 40 U.S.L.W. 4692 (U.S. June 12, 1972).
19. Id. at 4699.
20. 397 U.S. 254 (1970).
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This reading of Sniadach and Goldberg reflects the premise
that those cases marked a radical departure from established
principles of procedural due process. They did not. Both deci-
sions were in the mainstream of past cases, having little or
nothing to do with the absolute "necessities" of life but estab-
lishing that due process requires an opportunity for a hearing
before a deprivation of property takes effect. (Here the Court
gives as examples a number of its earlier opinions which had
applied due process to various kinds of property,) In none of
those cases did the Court hold that this most basic due process
requirement is limited to the protection of only a few types of
property interests. While Sniadach and Goldberg emphasized
the special importance of wages and welfare benefits, they did
not convert that emphasis into a new and more limited con-
stitutional doctrine.-"

Justice Stewart did point out that:
The relative weight of ...property interests is relevant,

of course, to the form of notice and hearing required by due
process .... But some form of notice and hearing - formal or
informal - is required before deprivation of a property inter-
est that "cannot be characterized as de minimus."
Once one accepts this application of the due process clause to

all property, notice and a hearing would seem to be required un-
less there has been a valid waiver. However, Justice White, writing
for the dissent in Fuentes, did not agree. Justice White stated that
the temporary nature of the debtor's loss made reclamation without
a hearing a reasonable answer by the state to the conflicting inter-
ests of the two parties. The state in Fuentes did not need to give no-
tice and a hearing, according to the dissent, because there had been
no real taking of property at all; the debtor had only been pre-
vented from using it. The creditor's desire to prevent further de-
terioration of the collateral was at least equal to the interest of the
debtor. Besides, the fact which triggered the creditor's right to re-
claim, namely the debtor's default, was a simple one and the result
automatic. These factors, together with the severe penalties on the
one petitioning the writ, made falsification highly unlikely. White's
conclusion was that, especially in light of the fact that debtor could
get his property returned by filing a counterbond within three days,
a hearing would be of no assistance, much less required.",

Stewart for the majority rejected White's contention that the loss
was only temporary. The opinion was clear in pronouncing that the
requirements of procedural due process could not be compromised:

If the right to notice and a hearing is to serve its full pur-

21. 40 U.S.L.W. at 4698-99.
22. Id. at n. 21, citing Sniadach v. Family Finance Corp., 395 U.S. 337, 342 (1969).
23. Id. at 4702.
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pose, then, it is clear that it must be granted at a time when
the deprivation can still be prevented. At a later hearing, an
individual's possessions can be returned to him if it was un-
fairly or mistakenly taken in the first place. Damages may
even be awarded to him for wrongful deprivation. But no
later hearing and no damage award can undo the fact that the
arbitrary taking that was subject to the right of procedural due
process has already occurred. "This Court has not .. .em-
braced the general proposition that a wrong may be done if
it can be undone."",

A temporary deprivation had to comply with the Constitution just
as much as a permanent one:

(I)t is now well settled that a temporary, nonfinal deprivation
of property is nonetheless a "deprivation" in the terms of the
Fourteenth Amendment ....

... While the length and consequent severity of a depriva-
tion may be another factor to weigh in determining the ap -
propriate form of hearing, it is not decisive of the basic right
to a prior hearing of some kind.-"

Justice Stewart also held that penalyzing the petitioning creditor
could not establish compliance with due process:

To be sure, the requirements that a party seeking a writ must
first post a bond, allege conclusorily that he is entitled to spe-
cific goods, and open himself to possible liability in damages
if he is wrong serve to deter wholly unfounded applications
for a writ. But those requirements are hardly a substitute for
a prior hearing, for they test no more than the strength of the
applicant's own belief in his rights. Since his private gain is
at stake, the danger is all too great that his confidence in his
cause will be misplaced. Lawyers and judges are familiar
with the phenomenon of a party mistakenly but firmly con-
vinced that his view of the fact and law will prevail, and there-
fore quite willing to risk the cost of litigation. Because of the
understandable, self-interested fallability of litigants, a court
does not decide a dispute until it has had an opportunity to
hear both sides - anddoes not generally take even tentative
action until it has itself examined the support for the plain-
tiff's position. 6

The next question which arises is whether a party protected un-
der Sniadach can waive this protection by a contractual agreement
such as that involved in Adams.7 While one can waive his four-

24. Id. at 4696, citing Stanley v. Illinois, 40 U.S.L.W. 4371, 4372 (U.S. April 3,
1972).

25. Id. at 4697-98.
26. Id. at 4697.
27. In Adams, the security agreement provided that on the debtor's default "the

Secured Party is entitled to take possession of the vehicle and to take such other
measures as Secured Party may deem necessary for the protection of the vehicle."
338 F.Supp. at 616.
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teenth amendment due process rights to notice and hearing prior to
a civil judgment,28 and waive his Miranda rights as long as such
waiver is made "voluntarily, knowingly, and intelligently, " 29 there
remains a strong presumption against the waiver of constitutional
rights.-

The Adams court found that there had been no effective waiver of
the right to a hearing. The waiver was held to be involuntary be-
cause of the unequal bargaining position of the parties involved.
The borrower was in desperate need of funds and the lender had
the ability to dictate the terms; hence, an adhesion contract evolved.
This adhesion contract would not be allowed to constitute a waiver
of debtor's due process rights.31

In order to more fully appreciate this aspect of the decision in
Adams consideration must be given to two very recent Supreme
Court cases dealing with contractual waiver, D. H. Overmyer Co.,
Inc. v. Frick Co.12 and Swarb v. Lennox," both of which were con-
cerned with the constitutionality of cognovit note statutes under
the due process clause of the fourteenth amendment.

In Overmyer the debtor was a large warehousing enterprise
with a complex corporate structure. Upon becoming delinquent on a
note payable to the defendant, the debtor re-executed a second note
which contained a confession of judgment clause. Having once
again defaulted, the defendant thereupon obtained a judgment
against Overmyer without notice or judicial hearing.". Plaintiff
then challenged the constitutionality of the cognovit note statute
arguing that it was "unconstitutional to waive in advance the right
to present a defense in an action on the note."3 Mr. Justice Black-
mun, writing for a unanimous Court, rejected this argument and
found that Overmyer had "voluntarily, intelligently and knowingly
waived the rights it otherwise possessed to prejudgment notice and
hearing, and that it did so with full awareness of the legal conse-
quences."" He did note, however, that such clauses were not en-
tirely immune from constitutional attack:

Our holding necessarily means that a cognovit clause is not,
per se, violative of Fourteenth Amendment due process. Over-

28. See Nat'l Equip. Rental v. Szukhent, 375 U.S. 311 (1964); Boddie v. Con-
necticut, 401 U.S. 371 (1971).

29. Miranda v. Arizona, 384 U.S. 4,36, 444 (1966).
30. See Glasser v. United States, 315 U.S. 60 (1942);.Aetna Ins. Co. v. Ken-

nedy, 301 U.S. 389 (1937).
31. 338 F.Supp. at 620.
32. 92 S.Ct. 775 (1972).
33. 92 S.Ct. 767 (1972).
34. 92 S.Ct. at 780.
35. Id. at 782.
36. Id. at 783.
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myer could prevail here only if the clause were constitutionally
invalid. The facts of this case, as we observed above, are im-
portant, and those facts amply demonstrate that a cognovit
provision may well serve a proper and useful pur ose in the
commercial world and at the same time not be vulnerable to
constitutional attack.

Our holding, of course, is not controlling precedent for
other facts of other cases. For example,.where the contract is
one of adhesion, where there is great disparity in bargaining
power and where the debtor receives nothing for the cognovit
provision, other legal consequences may ensue. 7

In Swarb the plaintiffs were seven individuals who purported
to represent all Pennsylvania residents who had signed cognovit
provisions. They asserted that the signing of the cognovit contract
was not an intelligent and voluntary waiver of the right to notice
and hearing?8 The three-judge federal court had held the Pennsyl-
vania system complied with due process requirements only where
there has been an understanding and voluntary consent of the
debtor in signing the document."° Through extensive documentation
the lower court concluded that there was no knowing waiver as to
those natural persons residing in Pennsylvania who earned less
than $10,000 annually and who signed consumer financing or lease
contracts containing cognovit provisions." On appeal the Supreme
Court reiterated its holding in Overmyer and refused to expand the
class action to all persons residing in Pennsylvahia and declare the
statute unconstitutional per se.4 '

The tenth circuit court of appeals in Brunswick Corp. v. J & P,
Inc., discussed above, was also asked to find a waiver unenforce-
able. The court commented on the fact that the debtor contractually
gave the seller the right to enter the premises and retake the goods
upon default with or without legal notice: "(D)ebtor cannot now be
heard to object to the default procedures they agreed to ...... In
addition to the fact that Brunswick and the opinion in the similar
case of McCormick v. First National Bank of Miami" limited
Sniadach to cases involving wages, they implied that even if
Sniadach were applicable, the debtors by written contract had
waived the right to rely on Sniadach.

Two other courts, the California supreme court in Blair v. Pit-

37. Id.
38. 92 S.Ct. at 772.
39. 314 F.Supp. 1091 (E.D. Pa. 1970).
40. Id. at 1101.
41. 92 S.Ct. at 772-73.
42. 424 F.2d 100 (10th Cir. 1970).
43. Id. at 105.
44. 322 F.Supp. 604 (S.D. Fla. 1971).
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chess,'" and the United States District Court for the Northern Dis-
trict Court of New York in Laprease v. Raymours Furniture Co.,"5
found their states' replevin statutes 7 unconstitutional on fourth,
fifth, and fourteenth amendments grounds. In noting how these
courts disposed of the waiver problem, it must be remembered that
the Adams case dealt with a large commercial entity loaning money
to an individual creditor - a possibly controlling fact noted earlier.
Both Blair and Laprease concerned basically these same parties.
In Blair the court noted that clauses of this sort generally appear to
be adhesion contracts. The seller or lender always sets the terms. 8

Found both in the Blair and the Adams case is the following pas-
sage:

The weaker party, in need of the goods or services, is fre-
quently not in a position to shop around for better terms,
either because the author of the standard contract has a mono-
poly (natural or artificial) or because all competitors use the
same clauses. His contractual intention is but a subjection
more or less voluntarily to terms dictated by the stronger
party, terms whose consequences are often understood only
in a vague way, if at all."8

Another case which refused to find a voluntary waiver, Santiago
v. McElroy,," held that a landlord could not make a distress sale
under distraint procedures of a state statute' without procedural
due process, i.e., a hearing of some sort." Although plaintiffs had
signed a waiver of their rights, the relative bargaining power of each
of the parties had to be considered. Under the circumstances, the
waiver would not be enforced because it was obtained through ad-
hesion."

The rule that a waiver of the right to a hearing will be held in-
voluntary when it is contained in a contract of adhesion found sup-
port in Fuentes v. Shevin11 The Court in Fuentes also indicated
that even if it could be shown that the parties had equal bargaining
power and the debtor was conscious of the provision when he
signed the document, there would be no waiver unless the language
clearly indicated such an intention. For example, a clause in a con-

45. 5 Cal.3d 258, 96 Cal.Rptr. 42, 486 P.2d 1242 (1971).
46. 315 F.Supp. 716 (N.D.N.Y. 1970).
47. CAL. CIV. Pao. CODE §§ 509-21 (West 1954); N.Y. CIv. PRAC. LAW

I§ 7101-11 (McKinney 1963).
48. 486 P.2d at 1254.
49. 486 P.2d at 1254, 338 F.Supp. at 620, quoting from Kessler, Contracts of

Adhesion - Some Thoughts About Freedom of Contract, 43 COLUM. L. REv. 629, 632
(1943).

50. 319 F.Supp. 284 (E.D. Pa. 1970).
51. PA. STAT. ANN. tit. 68, §§ 250.302-313 (1965).
52. 319 F.Supp. at 293.
53. Id. at 294.
54. 40 U.S.L.W. 4692, 4700-01 (U.S. June 12, 1972).
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ditional sales contract providing that the seller, upon buyer's de-
fault, "may take back" or "may repossess" the merchandise does
not entitle the seller to repossession without giving the buyer a
hearing."s This most recent pronouncement by the Supreme Court
clearly establishes that while a debtor can waive his right to notice
and a hearing, he will not be deemed to have done so unless he had
the economic power to make a voluntary decision and the relinquish-
ment of the constitutional rights is expressly stated in unambiguous
language.

A final note on Adams should be made in reference to the fact
that the court ruled sections 9-503 and 9-504 of the Uniform Com-
mercial Code invalid for all purposes. There was no attempt to limit
the invalidity to those cases where there was unequal bargaining
power. It can be argued that where the debtor has the economic
strength to control his own destiny, he should be allowed to waive
his right to notice and a hearing if he finds it beneficial to do so. It
is granted that some people are in a position to make a voluntary
waiver, but what such an argument fails to recognize is that the
Code provisions apply automatically. The presence of a reclama-
tion on default clause in the contract is not necessary. How then
can a debtor, even one who is economically strong, be found to have
actually waived anything? The most that can be said is that the
debtor, being bound by constructive knowledge of the statutes,
agreed to allow the creditor to reclaim ex parte and extrajudicially.
But a waiver of constitutional rights can never be constructive - it
must be express and actual.

Section 9-503 and 9-504 purport to waive the debtor's rights for
him. A debtor might be economically strong enough to make the
waiver for himself; but under no circumstances can the legislature
do it for him. This is why it was necessary for Adams to invalidate
section 9-503 and 9-504 without reservation.

Peter E. Markens - '73

55. Id. at 4701.
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